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Decision tos S84 88472 Fis - '7197a.
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BEFORE “TEE" Pmanxc U’I’ILITIES comssmr or THE" STATE or CALIFORNI%” Bt
" " i | ,‘ (» s ‘rf% «‘,J-w \

I@ %ﬁf Ma&t§§ %gig%g Applmcatzon) . s e e :
o R.™ D N, JR. “and™ e : "o S
ROGER: L. UFKESy/.£0r-authority o) mis ?ggéggaﬁgn N°- 55315 :
control.the. San{Jose Highlands-. ). .. 0700

Water Coxpany TR e I “f Lo )

oo

i Whu R. Middelthon, Jr., Amtorncy av Law” Som
.and Roger L. Ufkes, for themselves, \3
- appl¢cants.
Far‘lezﬁR.-Appleton,,Amtorney at:Law,: :for-:.
oan Jose_Highlands Water. Company,.. T. ) C.«,z,
Blnkley Assocfates, and” himself, B

-interested. partiess. . . %
Antonino Cartelli, for.San. Jooe nghlands

Home Owners Assocmatzon, "and - Robert T
- Sapp, - Director = District:IIT, van R
e Regandanz, David .Gill, and .

- v
§ o

¢‘-.‘ g e, -
MU

 Willfsm Hoeft: etaff for Santa- Clapa 7" ¢
Valley Water,Dzotrict*andahoumowneroﬂ"ﬁ*v ’

w

p*ote staats.
Cleo D.Allen, for the Commlsszon staff.

oRINION
Statemwent of Facts o .

San Jose Highlands is an 88-acre portion of a tract of
approximately 500 acres located Just north of Alum Rock Road " off
Penitencia Creek Road in the northeastern. cornex of the city of
San Jose (see Appendix A map). It is in an’ area of expanding real
estate development; in this instance an area where whoever controls

the water controls the real estate.
of this application.
(Priscilla),
one James D. Claitor (Claitor)-—

1

That fact i3 the salient featurej;

The owner and subdfvider was Priscilla Inc.,,\f

& California corporation, in 1962 owned ox" controlled by ,o'
(a1l footnotes are in Appendﬂx B.y;&t

o ) e .
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) Prisoilla macie application to San Jose Watex Works for serviee co it:s
subdivision. The subdivision being outside the u.:dﬂ.i‘%@s dedicatedw
sexrvice area. &nd -because.. of its. alti:ude Npresesting sez‘-yice,‘ pxoblems
which the utility did not wish to handle, San Jose Water Works was L
unwilling to extend service. However,’ San. kJose “Water. Works‘"\wis s

P R

ag,reeable to wholesaling water from :tts nearby Dots:d Rese_r\ioif: y. I

water public utility whick Priscilla would form to service :\'.ts new
subdivision. Accordi:xgly won. April: 18, ,1.962 oin. association witb.
Leopold Die1,2 a “Toeal’ attomey,——Clsitcr-cagsed the incorporation of
San Jose Righlands:Water Company (S:J:H.N Co-)-with:Mr. Diel and two
of his law firm partners Ss.nford N Dﬂler snd Paul M. Kouns as: the
initial directors. A local registered 'eivil engineer, Charles W
Davidson, prepared the engineering pIans ,;,if,By~App1£cm::.on No. 44417

dated May 7, 1962 (amended At.gustt 6, 1962)»' t‘he nascent corporat:x.on

applied to tals Commission for-a: cert...fi.cate “of" pu'blic cornvem.ence and . P

Pl b e T

P R

necessity to opexste 8 water: é!istr:{.bution system -3 serv:tce ‘an. initial 102
of 3 projected 150 lots in the.San Jose H‘I.ghlands subdi.v:[s:ton -3:/ and for '

h.n.a\ ! e

- " )
R e T S
TN T B

L
i
I-a)-\-il sinl e

o, ke g ATy,
[P e A

. u-4 e, . .,."
“ oo ] ""J L it

e o o T 4 et
M C A LA
Y . -

Auu

’ o TN
e e
Tt ~./..,..,A|,~,u'




.A.56316' le

authority vo issue preferred and common tock. to f;nance the

PO B A AR TNOTY

projecta By'Dcclslon No 6&952 date&'?ebruary 135 1963““;1l*xfm;;
application was approved and- authorlty‘wau Franted to’ OdstIncs

2 pudlic 't t¢14ty&wamer-syftem'zn a”poz tion of”the“SOO‘aEreﬁlandf

to issue and gell not” pore than BR 300 uhares,f“”" g

par value of $130,000 of the” utility” & nouvoting non%umul§t1§ewh ‘
5 nercenv-p“efe*red S0 cle- 50" Priscilla” and“hot mdre $han 40* shargé,\
with an’ aggregate par. value oL $20 OOO*o~ the ule;ty S commSn &

stock’ To° Pr1°c~1la}”CHarles quldson, Leopold DmeI, “and’ anura 7?“

e Ty s
-

Teresi:’ “The Commission oider’ prohlbltedkextenumonsiintowcontmguous”'
AT ‘,‘,_{:‘, a, :_7‘ ol

Terri to*y without” further Commlssion approval. e ”"“"w o
By Lae: 1963, 6 of vhe orlginal ¢02 lots authormzed'* =

BAVE

tract ameas. Acco*a4ngly on October 2957 963‘8 J.H W:“C

Application -No. 45913 - (sub°eqpently ‘aménded on'January 3'
for authority to extend sérvice dint o*theoe additlonaI tract‘),"
cozprising about” 39 ‘acres’ subdmv1ded“1nto 63'lots $én Jbse Water

S e sl \"-«

Vorks agreed o fxrnash ‘an-additional 2 inch meterfse;;‘ce to
S.J.H.W. Co., and ‘r.sc*lla proposed o finanpe the-approxzmate

We Y e e e T

821,000 cost of the~add¢tlonal fac itzes thxough advances ;t would

zake vo S.J.H.W. Co. under he'uullity‘s mamn*exﬁensmon rule )
Afser hearing on ‘Februdry 37 196&,'the Commlsslon by‘Deczszon )

L
P b ey ey e

No. 66916-approved -the exvensfoms © U FRUE Si I0LERUE QoSRCR e ey

o

L rlinen i Rebruary- 19650 whca*ths-wnxe“ uxixity‘wae actual*f““nfxf
se*v:hg«orly‘I;quscomers, hongh'authorﬂzed to serve gé%érél?:".ﬂ
hundred, and operatin a* a loss, P*;ucll;a doterzﬁned to suodzv*dgﬁ"
two. ad@itional” tracted eontaining “aboit 47 Tordd ~re” meeé'mh_s :
se*vice?request, S JH.W. Col on ?eb“uary 2#"1965'f1ied'App11caumgh

e e

No. 47357.:Prisicilla’ then® decmdbd to subdivide st;ll aﬁglhsr traéts

Y on\‘\w\

containing 16 lots,Z/shhd S h.w.“co. amended its applxcataon tb”“” :[ 
COnbeﬂh By its applicatxon S.J. H.W. Co. also proposcd to convert f‘fff

existing main extensmon cont racts lncurred on. tracts 3320 3457f' o
and 3561 into pref e*red sTock ox aollar-fbr—doblar bas s iand o

: _3~- - jj ’ «,: uw  7,-f
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issue additn.onal preferred %ock ::.n l:.eu of advance contracts o

for ot th in- and off=tract facillties in. tract8-3807 and.- 3809-.,Mi.

The Commn._,sn.on staff obgected, _pointing out . tha't. ot on...y wou.'l.d

the proposed deviamon from the- zain. extens:non rule’ result in an’
increased rate base, but would also substi‘bu.te rela‘t.ively b.n.gh.

cost cap:.'cal for :.nteres'c—i‘ree money obta:.ned from main. extension
agreements, result :Lng in dividend requa.rements and - cash dradn. RERS

The staff,. however, did. not obgect. to issuance- of common- st.ock o o
finance off—t'*act fac:.l:.tn.es and pay refunds.on. advance contracts o

as they became due. Adddtiona.lly, and of sn.gna.f:.cance today, Do
recognizing that in sexrving the Prn.sc:.llo. propert;es a8y developed,‘ . -
S.J. H.W. Co- had been, was th.en, and probably would continue .m*co .

the future. for so:ne time to incur operating losses, and. to ::.nduce ol
this Comssion o grant the t.hen pending and possible "‘uture o
appl:.catn.ons fo* extensions of serv:z.ce, Pr:.scn.lla and -S.J.H. W Co. R
on Aprll 28, 1965 s..gned an a.gxeement which in par't; provided- Ce ."

,". ..Developer agrees that so long 2S u*aildty
chall dbe operating at a loss, Developer will
Durnish from time to time and upon demand by
Utility, such sums as may be necessary to .
defray the costs of all operating expenses.
of the Utility less .any-income rece.x.ved by

cilivy from its operatzons.‘_,, o

"‘n.nally, San Jose Water Works adv:z.sed that .e wa.shed to be relieved

£ the resale service as soon as S JH.W. Co.- could arrange o’
purchase water from the Pen:.tenc:.a Treatment Plant under constmctn.on ‘
for ehe Sa.nta Clara Valley Flood Control and Wa'ber COnservat:.on
D:.stvlct. . - . . e
By Dec:.szon No. 69268 dated June 22, 1965, the Commissn.on
autho ized the requested expanszons in the lzsted tracts, but
limited furcher expansion wn.thout prior. COmmission approva.l, ey
authonzed :.ssuance of common stock not. to. exceed an;: addit:.onal

k'w Lo o
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aggregate par. value oﬁf $106,000; - allotting- up:, Loy $h0 500. %0 - N
firarnce. off—ﬁ“ac..“aca.lm...es -and meters, ;- and: up_dto \‘365\,500‘»@0*‘?_ "
refund -advances-on. maturmg main extension agreements., and. w ‘
approved the loss reimbursement: agreement»« between«,P“zscn.lla. and
S.J. H. W Qe : ' : ‘ Jae g
.,,“._'”hé*-eai‘ter, durmg *'he yearo 1965 and¢4.966, wa::.sc;ll&*
pa,.d certm* of.ther operat.hng expenses, 0L SeJieHaWei. COury, the: e
subsidy amownting to-an. approx:x.mte 810, OOO o2 year.~i: Meanwm;.e s
the fortunes. o...~P“::.sc,. l& deteriorated.. . The tra.c‘cs h.ad ‘been; ovew-a
expanded, and-.the. “..nancia..x. burden p*oved vooﬂgreat» for Pr:t.scn.lla-.» '
The S.J.E.W. Co..svock. held. by Pr:x.sc:.llawand Cla:.tor,walo'zg w:z.th«‘ et |
P*:.scm.la ﬂubd:.v;s:.oﬂ land ~had - been pledbed O, secure,,loansu L
Priscilla.  Through inv e*mediate BOTTgage companiess uhlS«-SQC‘UI‘ltY“ |
came to be held by Continental Mortgage .mvestorsﬂ (CMI) 2/ ~A.fcer
c.efaa...t on-its loans by Pr:z.sc_lla, ,foreclosu;-e was threat.ened by

st.ocz: ‘ssued and 55 percem of.‘,.the ccg,mmon stock»...,ssued by~S ‘J~.H W.-m'f -
Co. Inter.alia,. uh:.s ngcxna-cm agreement provmded that after-«, ,
October. 27, 1966, ...uhe expenses and qperatzops of t.he,. water oo
company 4shgll be ¢ '
namely, CN"’

S .,..W..,hCO. o ope*o:':...g budgetﬁwere metﬁ(by fundsadvanced.-.d.n.ractly
by CMI ox - :uhrough dvs a.fll:.a‘oe,.,Delta Mox tgage Adv:.sors. o s

A<
A e

\.;...;.te n _966 one Walzer®., Gr:.bben. (Gr.a.bben), 3 Calmfo"ma.f_]_‘\
attoxney,: sumecl *eupon..,ibn.ln.t...es as West Coast.,. C:en.era.L Coun.ge;;m.,, :
for, CMI.. Qra.bocn had per f.'o*med, cer‘ca;.n ~SeXViL: ces i‘or cm :z.nmcon.necta.on

t‘* d.notner Teal. estc.tc n“o;,ect ouilt by,.a, develoger na.med «Ha.rbor

Eall oi‘ Fape Eomes, Inc., and apparen‘cly in ret z.m for these prev:.oﬁsly{:;-“‘ B
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rendered services, CMT late in 1966, after acqus:.tn.on of control
‘of S.J.E:W. Co., transferred equitable- title to all’ tb.e :z.ssued
preferred stock and 55 percent of the issued -common stéck: of |
S.J-H.W. Co. to Gribben. Becau e of certainm legal technicalit lesy
acquisition of legal omersh:r.p of" the stock by Gribben was delayed Lo
until February 26, 1968, at which time’ Gribben also acquired’ the
remaining common stock b.eld ny Leopold and" Brt:bilda D:x.el,l-/ and:‘-'-j\ |
became sole owner of S.J. H.W. Co. “Thereafter,- Gm.bben made ce::-t:aa.n i
a¢vancements in funds toward the-operating budget deflc:x.'cs. CImt
December 1966, Gribben organized and :r.ncorporated Trans-Robles.
Corporation, of which he owned 10 pez:cent,ig/ a.nd the former -
P*lscilla lands acquired by ‘CMI were t*-ansferred to- Trans—Robles.

% then appeam that: all’ ox part' of this land was inforn o
t*ansferred %0 San Jose- Hz.ghlands Assocn.a.tes, a 1:.mited pamnershlp,;. :
in which Trans-Robles was a partner. ' ‘

© In 1968 S.J.H.W. Co. f:z.led; Appllcat:.on No.\ 50074 "

seeking- a: substantial. rate- mcxea.se-.. | Ir: the: ~heamngs~ under this
appl:._camon, the: status-of™ t,he loss ‘reimbursement ag::eemexm or
agreements- was *ohe sub;;e ct of extens:.ve but :.nconclus:we test:.mn‘y'.«\ '
The protestant homeowners' ‘association’ con'cended tha‘t: ‘z:he* ﬂm:cd:a
provided S.J.E.W. Co. by CMI~ were actuaitly loss re:.mbursementsr :
under: the, provisions: of the Octobex’ 27;. 1966: ag::eemem:.. batweem
Priscilla and CMI; whereas the uml:.ty through its: p:es::.dent,x
Gribben, contended that the f.‘und.s advanced. by CMI werez\pensonaL
loans to Gribben from CMI, whn.ch personall loanS' mnst“ bex z:epaid*.l
In Decision No. 75238 issued January 21, 1969 in. Application -
No. 50074, this Comssmon ‘elected not w:-esolve the: 1oss~~ -
reimbursement’ agreements issues,. notmg that. the quesﬁ.om before
it. was only the determination: of a reasonable levelu of‘“water rai:es.- E
and awarc‘.ed a: rate increase of su.bstant:x.a:’l.. p:z:opomon‘ : i
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day ehe los elmbu*sement 1“ues remaln uﬁ”é@olved wmth CrleEh,

t} m&ﬁ PR 'V o,u

the so_e OWner of 5. J.h.W’ Ce;;';n the paut unwnllmn 'to test or

LoD
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e %
unreeolved *ssuee cast a pall ove“ al; proceedmngs hlgh 1ryolv
L ) A % RN . ”..‘ J YR
uh_e utllxvy. .. ) . . _ 3
- o . ; 3 sl o Pute el irn ‘w»"w C” (o
S.nce_*968 $.4. d W. Co. has contmnued pq provmde

B Rl N iy ke, e '.‘,.\,‘
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°e~v1ce vQ its eu tomere,'charglng raxes wh;ch average $l per
i SRR

L
L ‘-’1¢ [wE

100 cubic feet.; The' utmlLty has never earped its way and, has ™

R

w »A. yin gt W

accumulated over $1OO OOO ln operatzng deizéz%é.: Unszableglang f;#g“

CondileTS ln tha 'area con;mnue to pl gue’the utll 2Ly causing

e S e e LP TS LI )'r‘s-\l-u {AN

“equent scrv;ce 1nee ruotions ‘and ne,eesmtatzng placingwrepla ementf?”

Tt Sy pRRtaRe T
water mazne on the surface o the ground and the use of rubber _hose,

.4”‘...\.‘»...,\. W -u\‘..».a ‘u&.«J :v"m-» m“-\dnx'l'ﬁﬁvd«rr

as flexxb e connec 1ons. NThe czty ef San Jose at, one point: 1mposed,’

P e

a morat or;um ‘on bulleing'éerml S as & result of _past grownd

movements; mo"etorium sxnce l;fted.~ waever, ;he cnty now

ate ,hu' GEQUTLILY O

bu;ldxng ulve beiore a nermmt wzll be granted. S;n eﬂOctober'197L ‘;["
he Bifikley enginsering firm (Which Ras managed'lﬁeudéyQ%e-da§Q T
w“' EETARC N e.:?‘:&‘w':)“

operations of the ut;lmtm slnce approxlmately 19663 has had -

VS A\a K "’r J\,-»‘# »-*-J LY -uu S

dszzculty xn co:mmn;cating wzth the legal gwner, “Grmbben, a
] Gl W - ‘.),.,.\m.w .,:\, 4\\.4 ;‘
smuua 1on crcatlug xanage*mal problems 2 . e o ,
i WOLEn S LonnoTss - o e TRt TA IR N R
uur y 1n 1976 the ux;llty apblled to. the Hydraulmc Bfanch o
I Mf-‘ - vv ..su b e ‘\\Jd.‘ --qu ¢ . .

ofiuhe Commlss’on's Dtmlmey Dmvzélon'forwan ex parte 20 percent.

e : IV 2o PO ALY 20 BV i e J-t.’vh\« ll,.wu- T DD

rate 1ncrease under advzce ;evte* proceedlngs. At that pognz in,
a7 WO Thit S AP Ja : M ), FA LN LT wun.vd-‘é'-u

time, uhe ut:lzty served approzlmaze;y 135 éuwtomers. ‘These were,_

et

. U S Y LT B ST 0
i

not-*_ed by muzl of the propooed ;nc:ea e and a number responded

'y, ,
o ot B4 15 BRI .J». S S SRR N e \.o Tl ,u”"'w‘».":.'o_:

p*o*eet*ng ‘ond “equestlng a hearlng. On June 23.ﬁl976 Messrs.

S R . SERVEN AL B IR GE B0 & TS AR SRR ) o N'.‘
d*nst, Kﬁolle and R. d. Bennett of the Hydraulmc Brancg cgndgcted
¥ e < NI ‘um RO (TSN Rt N 4

a pnbl;c"meepmng ‘at_the Pledmonz Middle School in San. Jose to m_)&

-t vv. Wt l\-l .ma-v NIFRNY ,..-J\.P ’td?\‘

attempe to exéfaln-”“e fa°t°r$~;03pons1b&e for the decline’ 1n“”f

-
o b [P (L, ok b MRPC N AT S e SRR UV S ot O LTS E A VR W‘-uw.‘m-n.'-,lw

'eaeﬁxmge o* t e'ﬁazer-coxpany cue*qme“s. «In- addition. to. the

w""
~

-.

D nt,...)'u‘.a PR PRV ‘ug.u

WL Do '.mL«.-.. DLW ,‘..- .,.,,....,,\.* A i D -.‘“ .-\U c‘\-&J\ﬁuﬁhw.&.‘ e

‘app;oxlmately 75 customers 1n extendance ﬁere Sal Bﬁanco (ald to
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| i “fé:“’
Assembly:nan Alister McAlister - 25th D:.s‘cr:z.ct), Dan McCorquodza.Ie%j’

(Santa Clara County Supervmsor), | Bob ‘Sapp (Chairman, Santa Cla.ra\ -
Valley Water Disr.r:.ct), and members of the' press. , The meetm&,
concluded in a certain d:.sarray. 61 Thereafter, 'f:he HYdraulic N
Branch advised the wtility that an advn.ce Tetter :I.ncn:-ease would
not be processed and that i‘o would be necessary o fn.le a formal',"
apphcation to obta...n any :.ncrease :.:i races. To *c.h:.s date th.e
utility b.as not f.‘n.led a formal appln.camon for a. rate :mcrees .

' Meanwhile, on March 8, 1976 William R- M.iddelthon, Jx-.;-”,“‘l
(Middelthon), a Florida atto*ney, and Roger L. Ufkes’ CU’fkes),
S‘.;a‘oe of Wa.sbington rea.l estate broker, filed th:z.s application |
seek:.ng auvhority under the prov:.s:.ons of Sectn.on 85& of the R
Cal:gfo*n..a Publlc Ut:.l:.t:.es Cod 17 o purchase and control
S.J.E.W. Co., statmg therem tb.at the _present. owner, Gmbben, o
being atherwise occupied’ w:.‘ch business” affairs and unable o
devote time and attent:.on to the affairs of the utility-, desires“ o
13 dispose of t.he utzl:.'cy. The sa.‘Le pr:x.ce was ...tatecl to be 3100_ o
in cash “The appl:.cat:.on was signed a:nd :rerified by' Mddelthon
and Uﬂces. but noc by’ Gribben. , ” i o

A duly not:.ced publ:.c hear:.ng was b.eld on"'November 8 T
1976 in Santa Clara before Adm:.n:.strat:.ve Law Judge Jobn B. Weiss-j o -'
The bearing was atvtended by approxn.mately 60 people, mostly o K
homeowne“-consume:‘s. M:z.ddelthon and’ Ufkes presented their reasons
for des:x.r:.ng to acquire and con'crol the wciln.ty. Oppos:i;tion to the
& pl:.ca‘o:.on was led ‘oy one of *t;h.e homeowners ‘who :.n:roduced a o
pet:.u:.on oppos:mg the transfer s:.gned by III.. persons,l—gf and si.":c
homeowzae S te..,‘c:.fled in oppositu.on. Comcllman. Al Garza.,. speakmg
for the San Jose City Counc:.l, obgeEted 'c.o ownersh.ip bei.ng ‘cransferred.
0 absentee owners. Rober-t. T. Sapp, a d..rec't:or oi‘ the Santa Clara
Talley Water D:.str:.ct, test:x.f:.ed of his d:.stra.ct s interest a.nd:
techn;cal asszstance to th:.s ut:.lity—y and. o'f the potenﬂ;ial SR
ava:.lab:.l:.ty of wholesale pr:.ced water f*om t.he d‘istr:.ct's Pen:.tencﬁ:a

N
. .
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edtmen" Planu,- :.nt oduced ev:.de*zcc,-nclud:.ng; arCopy of &repo“t,
eba.. ed “ollow.x.ng a, d;.strzc t—-called - meet.mng, July-vzza- 976 off, -"._u-* o

. _.\.. A,

B-anch "nub :.c mceting > and urged ,ub.at detarmna‘clon bermade as'"'
to (1) t“e owner.»b..p of t. e, utilivy, (2)-theqstat.us of; s v g i

‘ﬂ‘-rm‘. NV"'

o*;‘:.stand".g :x.ub" l:z.t:.es, and (3) -thestatus,of. tb.e loss reimbm:semen‘cf‘gn
ag:-eemea tS befo e, auvho ation . of ~any change~:z.n owne::.,l'wp :v:*Sa...
Bn.a.nco, adm strat:.ve as.»mtant Lo As...emblyman Al:.sterQMcAlms er,‘f:

e e

soo’ﬁ'e o he \ut ility!s. prel:.mmary aool:.catmnuor—va SL.O, OOO loan:' e
under tpe C :.f.‘o*a:.... Sai‘e Drinkirig Watex .Bond. Law-: of" 3.976,:00 make N

Tt e
o e

The com.ec 0*1 :to “he Senta, Cla..a Nalley . Wate -Dis: wrict: ,f&c:.ﬂ::m:.y-"
at beritenc:.a and other lmgrovement.,. . 'l‘had G.wB.x.nkley %est:x.ﬁa.ecL f‘;‘c ;
of his ...:z.rm"" assocn.a ion.with and work .for the ut:‘.ln.'oy,wof hism T

Lot

possible :.nte“es _.n acquir:mg Lhe.water company""were- the” appro:cima.ter-

N

26, OOO CIF" 41ab;.171ty -no%, a.collectible iten, wand answered. q_uest:x.ons
aboup monles owed DY .,he REY ...J.i:cy to, ,h:n.wf:\.rm. - ‘Cleo,, D.: *Allen,ﬂ hPUCvW‘

-A-—

s*:.af* reb“ese'zta'c.:.ve, L';produced the u.,taff' : “epo;m mtwevn.den.ce,»

0 S

which repor co; clﬁde“d ;that, 1t had not. .been ‘shown 'ao;“oe ::;n -tb.erpublic

[N - '»'/ -

interest to, au horize, thef urans.fe::ﬁ At..conclusa.on« ,of the heamng;,.m

_~,¢.I-'. L

the matte* was subm_tted. et e

e
. e
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er.,h:z.p or. .com:.rol of.any,. publ;.o uvlli_ty~orga;:; Zedsm o

. R R PR 4

ing bﬁs' ness w:.th::.n vhis. sta'ce,. genex;ally ,speaxcing,mmay ber,w -

L b A i s »\Iu- [

“

cransferred to 28y Person,or; corpora.txon, - Subje ctMto— ¢hesz‘equirenient
ince 1971 that appr oval of this Commission be first. obta.med (see
Sect:.on 854 of the California Public Ut:.la.t es Code). In any

consequent transfer proceedings before this Comm:z.ssxon. its funct:.on RS

and its prm.ary mueres* is to protect and .,afegua.rd the *:.gh‘c.; and

interests of the public. Such is our :.nte*est in tb....s proceeding.
While on its face the msvant appla.camon purports to'_

request authority from the Commi.ssion under Sect:.on 851.» o*‘ the ”;‘Publa.c

Utilities Code for the owner of reco“d Grn.bben "t.o sell" the utilxty, i




and for applicants Middelthon and Uﬂces 5o a.ssume cont.rol" oi‘

the utility, the evidence adduced at the' heari.ng ma.kes n.t clear

that at an uadetermined date within the’ two-year per:.od immedi’ately
preceding the hearing, applicants Middelthon" and Ufkes" :tn, fact
purchased. all of the issued common” stock of SLIIHLW. Co.” i‘rom '

Gridben; were issued new stock certificates to reflect that. |
acquisitcion; and have been: controll:.ng the utiln.‘cy s:.nce, M:derel'chon _

as chairman of the board and Ufkes as a board member with thdelthon

on %the. three-person board ‘of directoru.gg/ Furthermore, :En. contra-‘
vention %0 the unawareness- p*ofessed on the re cord by Thad B:Lnkley,
general manager of record of the u't;lv.ty, and head ‘of" the engineer:mg
firm which has operated the utility since the mi d-3.9603,' to the fact

of Middelthon~Ufkes control, Middelthon" test;i‘ied that 'f. . .::.n terms '
of making operating decisions that were presented ©o' us by N o
Messrs. Binkley; Ufkes, and I have made ‘tho'se deciss.ons in, T
believe, the last yea.r and a halfy ‘two years.” ‘Lastly in th:Ls - .
regard, Middelthon, -on the record, asser'cedly' as’ cha:.rman of the"t" -
board of the utility, . relieved - attomey Hartley/ R:. Appleton of
authority to represent the mte:-ests of S.JHJW Co. :x.n tﬁis "
proceeding. Y From the foregoing it is obv:xous tb,a't: there has

been a de facto acquisition and assumption of ‘control by the

applicants. FHowever, it is also a fact that this acqu.:.sition is‘null
and void, as thre! penult:.ma'ce sentence of Sec't:ion 851» provides tha'c

acy acquisition or control obtained’ absent pr:.or Commfss:ton: R

autbonzat:.on "shall be vo:.d and 6f Do’ effect. - ‘The ="

e e e




statute means what.zt;plalnly states, any such acquismt:on or
ansfer of conzrolumu vozd,, Therefore, the*etockfhergxnnhas
not been legally "Sold "t “Middelthon ‘and’ Ufkes.andﬁ 

R ey

with Grzbben.%% Accordzngly, we will look to theAinstant
application.as 2, present request to transfer dﬁnefthp and control ‘
from Gr;bbe“ to Mlddelthon and Ufkes.uff“f T i '?V"““”~ U-f‘htﬁwwf

- The f;rst 1usue for consmderatmon anent thi°*apnlicatlon‘ﬂ“ e

is the *alluru of. Grzbben ©0 have 301ned in’ 1t. (Commigsion® RnIeF35-)\-

lehough © iénguage used 1n the applmcatmon reciteeﬂthab "WKEEER ‘Pe
GRIBEEN,. efe*redAto he*eln a 'Seller', proposes*to sell... ;«énd",‘
the“eafte* puroorts to staze why'Gr:bbenﬂdesiresmto sel**al 'tne sel

tandmng °tock, Grzbben dld not ;mgn or ve“ify"the applzcatmon‘"'
Neither d;d Gr;bben nake an appearance at the hearlng,norxequesv
contlnuance of the hearlng, although'he was gmven notzce~w1th~'-~ 5
.adequaxe t;me 0 have acted had’ he de51red o' do SO T th£S~regard "

the fbllowzng_colloqpy 1ssued at, the hearlng. | ““”“&;fr‘~
gxamlner WélSS'ﬁ Let’s ‘get ‘one’ thlng stralghz- E AR
~wmnwwnddelbhon~'mcan“youhspeak Lor-Me.: Grzbben°

"Mr “Middelthons: - I represent Mr.vGribben in” another
. area which Roger :and-I wish-to get into to establzsh
California contacts which, I believe, was of“some
concern to the Commission-staff..:But:IL:don't: thlnk
I have: got the-authority. to. represent, Mr.:Grlbben
. today. I would be. happy, from my own” Standpoiit; touY: L
‘respond” to the questmons you Xy Wish: 5oL aske: Vi, mmw,‘wﬂ'
-~ Mp.:Gridbben, but: I think. Mr Grlbben would be best
left w1th the last word. wrv el

Examiner. Wélss- Nb.,Grlbbep,"I téke it, waSngven' :
not;ce of this hearing° R S AT I S T o s

M MIddelthon S Yes) St Mpe. G;lbbenxzs partuof -ﬁw,_' ‘
- .What -he is involved in is some lltigation. He was s
. undex subpoena today’for a deposxtion “and'‘was STy
‘unable to be here. -He' 'hada conflictyand them . a,
-courtrorder required him Lo be dn_another: locatzon
in_ Calmfornza. ST o R

T i

- A

o e AT DL




"Examiner Weiss: He didn't request a continuance,.
- howeve..”j.m Sure he knew of th:.s hearing.

s el

"Mr. Middelthon: Ok, yes, “sir. T ek Mel Gmb‘ben'ewf*w«“i
POSition 1S that it Is Mr. Ufkes':— the' responsi‘oxlmy
- of Mr.:Ufkes and myself: wwpersuade the PUO <o grant
this change of ownership. g

The problem :I.s tha.t there must: ‘oe an owner “eady to sell~~ -
before the Commission can act., and th:Ls Commission b.as no--aur:.s—
diction to. author:.ze .an acqu:.s:.tv.on or transfer of“control’ wheremthef
~.owner:does not gom n’.n the applzca.tn.on to transfer (:f.‘or an ana.logous‘_" ‘
‘situation mvolvmg ohe sale of publ:.c u iln.ty property mder the e
predecessor ec't, or. to. Sect:on 851 of the Public Util:z.tu.es Code- .
Section 51{a), see. Hanlon v Eshleman (1915) 169 c 2oo, 202-3),'
obvious auswer here would have been i‘or Gm‘bbe*: to Have® goined :.n

the appl:.cat:x.on, . and *c.o have at‘oended the heamng The dm:y- of
this Commission is to. pro‘oe ct. the pa‘crons of this pu‘ol*o ut:.l:.‘cy and{--'

L.

to.insure continuance of adequate semce a'o reasonable rates’ "'“-,‘ R

regardless of ownersh;p To th:x.s ‘end it a.s necessary tha'c’ bo’ch -
parties to the sale of a publ:Lc ut:.ln.ty subm:.t t.h I ‘aﬁ‘a:x.rs *t:o the ‘
scrutiny of - the Com:.sé:.ozi. (Sou't,her-m CaI Mount atn-Waterito. (19:1.2} '
1 CRC 520). - In. th:.s Instance it is absolutely, essen:cn.al that
Gr..bben appea..,. for :Ln t.he a:f.‘fa:.rs of th:.s *util:,ty\.t’here are many
matters ra:.sn.ng ques*o:.ons and w:z.*oh ‘ohe passage of t.'z.mé tb.ese
watters more and more sln.p n.nto shadowy dep‘ohs wbich'. bscure
unde*stand:.ng and bu:z.ld up i‘uture problems for t’he utn.lﬁty. o

.A.y. A

" The status of certaih of: ‘che ln.abo.l:,ties 'contained in the

qw« L

balance sheet of the ut:.l::.ty has never been. clar:t“fied‘, always in the"v"_

past y:.eld:.ng %o the exped:.ency of the, mome:i;: A Too‘.ay*«these L
unce*tamtn.es n.mpede **esolu‘c:.on of any d.ure.b solut:!.on.q ;oo the

poss:.'ble reha‘o:.l“i'cation. S insiders with ‘some! presenb*o“ pas‘c- L
association with OMI and its beh:.nd—the—scenes,mett:hods «0f conducting
business, these liabilities are some.form o dobt wh:x.ch‘“ 1s merely R
cons:.dered as "a cont:.ngent 1:.ab:.11ty that has a; remote poss:.bil:.ty_ s
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of creat ing 2 p*oblem fo . he compeny and the consumers"’“ ‘and they

do not fear thes e “obl 1ga mhs in t‘he*‘leas‘c Serise Ve dause LT CMI “‘
should at tempt“ to collect on t them,‘they “asser‘tedlv*’hav’e an*b‘ffsc*‘ a8
agams‘: ‘:,hem.2 But 0 outsiders who mght“"be potentﬁal“ fute e RO *W‘

nurc"xase“s, stch a he B:.mcleys*fi‘ San J oS S8 Water Wcrks; ‘o others,

oy g

the l.aaba.ln.ty, because of ..ts uhce*cadnty, preoents 'unsurmoun*able

i < Tuy "'J" i TNES

varriers o' any ‘acquisition” or me gex TEINE e R Sl
Fo“ example‘,‘ ;wha* 1 ehe vgl"idi‘ty'and S'catus* of “t:he

$35, 786 deb" carra.ed amo*zg e accoim*c 230 “Curren“cdlriabiln.t:.es"

on the ‘oalance skoet, and’ Listed ‘as Being owed to° anben"**In"_" =

the 196667 pe iod whe-z “CMI was the cm-xew of record 0% *-'ch:. u*:z.la.tr,'-

CMI either cn'ec Ty o“ thro‘ugh it fil*:.a‘t:e, Dclta‘ Mortgage STy

Adv:.sors, Irc., sdvanced ‘$32, 536 to-{Her uc:.l.::"y o meet-*opera’ca.ng RPN

expenaes. In early 1968’ CN"' simla::ly advanced\ ‘Bnother’ 1,200 mIET

Themcafter in' 1968 g after ‘He ‘becamethe’ legal o%vﬁ‘e'::, anben' bgey

assert Jedlr advanced- another 2, 050" 0" “the' 'ut::.l*::rty o meet“operatmg S

expenses. Whe her *the.,e :E‘unds are advances under th.e P*:.S'cillee-cm' o

agreenien'u .

Gribben is open 20" se*zous» ques*'mon’.'" “Te Yo w *fact *'chat on March '6

1968 Grn‘.‘bben for the utll:z.‘t:.y’ executed a’ demand promisso*y note“:m'x*w-

she amount of $32,536" payable o h:mself, “andt ‘immed::atel*ywassi‘gnedv |

.he note to CMI, and on May 2, 1968 smmilarly execu't:ed g "33’"’250 g ’C-‘v‘ o
te ‘and asezgned‘ % "o CMI In The Y968 hear:tng FoF a”*ratc increase,

Appln cation “No. 500745 whe“e these ma'!::"ers“ Weve “ATSS AiFedy ‘G:-ibbeii' ':
*.;:c..‘::x.ed “that CMI “b.ad loaned “the ut dh-cy SSO;OOO*dn the ~s€cﬁ%ﬁicf

a ncce whdch he;*G“ibben, ‘had sn.gned‘ ‘and Shit “Between $307 m&““’d oL

A

$40; OOO Waa been advanced to "thé utilrt.y agadns‘é’“chat*note "“*Bu't: although o |

oi‘fered an onpo*t:un:y o obta:m and: subm:.t*~ R ccpy ~o£‘ thzrt ‘note’-('to’
ve” Exhibr- 6in Appl:.catn.on NG 50071;)"“ o “'ffer ~accep‘c’ed on the . -
*eco-'d G‘ :z.bben neve:- Qs ew..bm:.t “any copy*of such‘ & *note‘_.‘ v*f‘crc'ﬁerﬁore

o ,"'.:. T 'rl\ Rl :
o ?\ ’-.V‘: H-f }n-”thb -«U‘ :»JC..\; .

. ' R . N
PeTE n.-o..\. ‘\-V 7\‘-‘-'»/\.#\ s 3\.. k“"‘“‘ n_,"




A.56316 1lc |

the two notes of March 6,.1968 and May 2, 1968 do not appear

in the scb.edules of assets subm:z.tted by CM:I.' :.n & bankruptcy

action it filed Ma..ch 8, 19’76 in the U.S. D:.strict Cour'c in

Boston, Mas.,achusetts .-2—4/ Therefore, EAN appears :.nferable tha'e

these advances in 1966—1967-1968 were. made by, CMIZ to th.e utzl:z.ty

under the terms of the P*:.sd.lla—CMI agreement of October 27, 1966

whe*eby CMI a.ssumed all *espone::.b:.l:.ty for the eocpenses a.nd operat:z.ons

oL vThe water company, and that. t.he Gr:_b‘oen notes ecre a sham

| In add:z.tion, _s:.nce 1967 ehe u.t:.l:.ty b.a.s earr:.ed B

$1,504 liadility on its, balance b.eet under Account 21.6, : "Other

Credits”. This. l::.ab:.l...ty pu:-portedly is owed Prn.sc lla for

dvances allegedly made to. the usility.. f.‘or eonstruct:.on and

operation Purpos Ses. : But in. Apr:s.l 1965, Px-:.sca.lla oigned a loso ,

re:.mbursement agreement with' ehe water company whereby Pnscilla. |

agreed to pay operating looses until in essence the ut:.la.ty opera.tes | ‘

in the black ~- something it h,as never. done. Wh;le Claito::, through . 7

Msca.lla, d:;.d p“ovide some. operat::.on.al assistan,ce ro. th.e utll:.tyv B

in 1965 and 1966 in the form of paying, 'che« salaxy o:f.‘ one Frank

F:egoea and expenses for. h:x.s truck used by ‘cb,e ut:nl:.ty,, ...here

appee.r° 10 have been no, other attempt to oﬁi‘oe'b any' oi‘ these AT

advances cla:.med by aay. a..»sertn.on of the prov:z.s:.ons of the opera’c:mg

loss: agreemen" . L, L e L
‘ , . The. continued presence on tb.e um.l:wy s belan.ce sb.eet of

these. J.ong quiescenv l:x.abil:.t:x.es - :i;f Andeed they are valid '
liabilities m view. of the. oi‘i‘set q_ue t.a.ons posed ‘oy' the Ioss ,
re:mbursement agreemer'es - serves to senously :.nhib:.t or prevent _
local factions, such .as. the Binkleye or San Jose Water Works,\ :f.‘rom ~
seriously enterta:.nmg any eonsidera.tion of acqulrm& t.he ut:x.l:.ty.

_ - Way would.Middelthon and Ufkes desz.re x0. acquz.re such an
mprofmable and’ debt—saddled uti.l:i‘t:y" It was, stated by Ma.ddelthon |
that Gribdbben agreed o take ownership and: operate t.he water company
only o "'ac:.litate the administrat:.ve burden of- CMI in oming the

i~

N
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. Loy oy iy e SOOI M i

lity. ; ta:.nly G*r:x.'bben 'has made no monhéyd oﬁt o.f owner.,h:z.p, 00T o
der pre@en o n.mmed:.ately foreeeeable c:.*cumsnances ds. he. l:.kely» K

B I ek

to. I% was alleg;ed’_ t.hat Grn.bben des:.res to get ,out,l-andﬂit appearsj". .

RIS - Nh-v'

shaat since 0ct ober ...971:- ‘ne frequently is unavau.lable 50- generali,

PR PRI [ISVIRVASIR

manages B:.J:cley when management p'roblems a.ru.se, and - B:.nkleyh :m:.st“
"end *‘ov- h.:.msel M:.ddelthon, vest:. 3.ed tha‘o ha was :.nvestoz:.\orC

wc“ease “Tor b.n.s asset base, s wel’ as federal :z.ncome taxr agpec'os,_'

e

for exazple, a pos...:.ble phase through of the,ope::atmg losses to his
individual inc0me ta.x obl:.gatlon through ut :Ll:.zat:.on o,f & Subchapter”'ﬁ

W A

S s*atx.., elec on._“ cheﬂ test:.f:z.ed that he was n.nte:es‘c.ed 3.n, bhe AH

acqu..si zion *‘or téx advantages, and also hopei‘ully 0. e oy

.\“set ‘some *'on:.ec' that CMI owes ‘him pe;?\.cm.:_a.lILy;J by, "an. a.,set» SWQP“.:“.,”._
£ some ﬁa""*e” 'uo that he can recovex: hz.s: positn.om. U.flces further"f |

‘..\fn Ppaesv

stated that both looked at‘ uhe acq}.:z_ iuon :Ln terms. of,a ,potential ~-._ :

o vwab ke da

nerger, acquz.s:.t:.on, *. ale although *he.,e prospec vS were~ for the

t_n.A..\. Sa o P e ¥

future. I\emhe_ has any ut:.l::.ty operat fonal expera.enc?".»i& M:.ddelthon'
stated vhey- could buy that.-_,& They planned‘ to ;reta::ln Ezhkley as ,

general manager .,o ~operate the, uta.lity £ox: '.t,hem: 'although Bmkley

testified that wh:».le he” would contme under ey :z.bben';” he would not

.,u. A wlnt

be interes ed ..n com;mx.:mg_ urdex» M:.dd.el‘chomand.*vakew for a.ny pern.od .
e SR Tt A AR TOENE:
OF Tame.o oo dn L e pein DI GE 0L emaeE

M)M
o w'”'

_There was- general” ag;—-e<s~::u:>zrt:.w at uhe hearing that ‘chg ut:.lzuy" ; .

< - ~‘~.
B4R ll.fu

mist “somchow:raiselithe’ fz.nanc::.r; 52 to talce advan:‘age Qf an. op_po;'-l—‘
tunity. to: acq‘u:‘.re“'léssi“exiiei;i#é*‘"wa er”on’a wh<>1 e°ale ba 15*3114‘3“ £

R AR SR wyele e ‘-:C’ o
from the Santa Clara’ Valley- Wate“Di it e Penitenc:x.a Watev'

o' r - ot . arw
e =) Aeg T A v., e

Treatment Plant,-rather than ‘ continie pur ch.as:ing water from ‘the

 Treere e ~\f‘ﬂ(’._,‘ “"‘(’}

San Jose Water Works:~ These" “mds wou.‘l.d “be* requf:red to conutruct a

,«”u .»

pipeline aligament toideliver-4 eaced wate*‘“di‘rectly t.o t.he utihty

Al S s \»':‘

at app“oximateli" one~quarter ...cs cost, and to ISrovzde “£Xe b<S
‘\ o A - r.. sy A, lvvff‘ ;.“‘ Ak A '\-
and hookup adgu..tments reeded. ' S ;

e A B ey WAy
SRE

e
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When questioned as to how the f:.nancing would be ;j o
accomplished were they au'chorized ‘co acqu:.re the utility, O
Middelthon  testified that wb.::.le ke and Uﬂces were prepared ‘co~ s
make a ¢apital ini‘a»ion, sub,j ect to be:.ng given '“r,he- ra'ce base' e
which -would amormze the’ indebtedness :a.nvolved over a commerc:.a.lly
reasonable time at a comerc:.ally reasonable rate", tb.ey would o
also’-seek-a State of Califom:.a Safe Dr:.nking Water Bond A.ct lqan., :
When Ufkes on c“oss-examinat:.on was a.sked how the ca..,h. woﬁid 0e...
raised if a cash infusion were ne cessa.ry b.e repln.ed; that they had
%he c¢ash at their disposal and "How we obta:.n that cash :.s no
business cu yours. " Hamley R. Apple‘con, ousted ers while actomey
for S.J.E.W. Co., appearing for h:unself as a creditor (fox- u.npaid.
services rendered the uta.ln.ty :.n other matters) and. i‘or the Bmlcley

interest, made what we beln.eve to be a cogent observat:.on as o
possible momves waen he stat ed, re.terring to tb.e two “S-J H.W. Co.
notes to Gribben which were ass:.gned £ cm:c

 ™Now, I think tb.ey are’ important, because I feel

‘that these notes are probably the only reason

that this company appears.to: be, Q.‘f any: importance.”

©o anyone, outside of the people in the immediate,

area who are operating it... » If these notes

are the important thing, if yom are buylng. & .. ',-:;,;l
company for $100 and you are going 0 collect. .
$36,000. 0n those notes, then it  is a very good o _' '
business venture for yow, if they are collect;ble. L

On ba:l.ance, aside from. the :.mtv.ally noted techm.cal
‘obstacles to our approval of.' the proposed. acquisit:.on QT con'orol of ,
this utn.l ty by the appl:z. cants, we, cazmo*t. find. tha'c such: acquisdtion
or control would be in the best. interests.of the. publn.c a.nd :

the ratepa_,rers. 'I'he é@ressed *easons i‘or the, acqm.sv.t:.on
and control carry no ‘assurance that. a.fter the transferﬂ

the util:.ty would 'be :.n any better postura to: carry out- :.ts
*esponsmbn.ht:.es than under the -present own.ersh.:.ps '.the wuld-be
out~of-state purchasers are not qualified. opera’c.ors, no:r go ‘.‘:chey‘
have any public ut:.lity exper:x.ence, and absentee ownersh:.p« of .,mall
water utilities such as the one at bar 13 not. favored by this

-
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Commission. < Apart. from. a.n expressed :.ntenolon to reta:.n the

p yn
RS i

Binkleyf o*gam.zat .ONnas MANAZErsy ; wb.:.ch. ‘organizat :Lorb'rs p::os:Ldont

n ¥
A s ’_L"'

ved ‘on’thesrecord. shat itowould not:be :mterested“:.m cont.a.nu:.gg
on as operating Tanagers wnder the proposed now ownersh:up,..\no oichom::
ope*ata.ona.;. plans have:~ been' sevforth. w o Thew .,'cn.ll unanswered questiom
relating’ 1o thel.status: of:thes substantialy; jbut poss lyc\flawed, e
liabilities carried on the balance sheet of the ut:.lityr dovnot creaté
Support’ for"—anothe“ transferiof: ownersb:.p Wb.LCh cOuld texd to«- furthcr
complicate any: resoluta.on, of their, "p*esen‘@ status.,,.\Aoco*dn.ngly, we L

will deny: the application.

Py e I .
s sle [ :
et e T T \JO o PR \‘.’J

i Al

-&ﬂdlr‘ S :.. T ;. o ,““‘ .c::‘ .LN.,-' ,.’, v' ~ . _- i :—'..' \; T \.'\ ‘j r-ng-;\- . ~,~ s
LT SIS W Co s A Callfomia publlc util:xty water i
corpo'i-‘ét:ion""’szibjec ,;.o the: ,ju::z.sd:. ct:.on of. this . Commission.w e

. ras devolved over- porox:.mately 15 years from Pr:.sc;.lla,, a .

e e ‘w.\-l)

bl -Vkunr;\"

Californid-real estate: development co:poram n.on,, Wpose. su.cce.sso*

e

corporation s nowrsuspended, 40 CML,: -a. Mas.aachusetto,_Busmess

Wt b

Trust, now in: bankruptcy p*oceed...ng;s el T *ohe U o Dn.str;ct Court :.n .
Boston, Maseachuoetts,mroo Wa:l.teer. Gr:.bben, -2 Cal:.fomia attorney;\

R Y EP TR

associatediwith affiliateswof: CMJIafInvestorw, ,Jandno*xe-m.me Weskt\ ',, Gap
Coasu General Counsel:forsCMI: ~ic [ nai- S

dewton )ar“ AT

ﬁ‘,"w‘\“
it dbardot

. o N
u»\.d‘\.\.a 'r e .“‘*’«'NHJV w«‘”

w370 Since” acquiring. the umli'cy,:cm.bbenwhas largely left. :u;s ;
operation and’ maintenance: tothe eng;.neern.ngr consultmg,flgmoi,

e \Ww N

Thad” €.~ BinKley" Assoca.at.e...o ‘who- since October 1971.» zhave _hggic‘l‘ihfgn‘.culty
- in Commmicating with Gm.bben;. o ong oo :

-

-.U-L
l-b'aJrnmqu u *Jv““o Q‘MAJ

nihe SR Coshas: nevers operar,ed profn.tab..y, S andh P.‘?S bge.__ e .
plagued with operational and-maintenangce: problems,aoperatmg, as it '_‘- o

does dn a’h:.ghly wmstable; arex . of the Santa Claramfalley eas‘cem
"OO‘Gb...l - ‘-J N "~-\~ , «‘ 5:...': PR . 1., Sy "‘J’ .,‘:’ gt P f‘\;"

PR T 0—-4ﬁn~v a4 ' > M t(-“ *'.' ’ e ":.lw “‘”".’.}d

,ue“v1ce

¥k ~\¢‘m'h.ly.¢,3 u.-‘ ‘_w“, .

‘extensions, . Proseilla: o Apr:x:l 28,~ 1 965- .entc::-cd Ant o*a, loss. . .-,
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part of a settlement of dv.fferences and: r:.ghts between themselves,
Priscilla and CMI entered into am: agreement: wherem, amOng other
t.h:mgs, CMI from and aftver that date. assumed sole- responsibi.l:i.‘by
for the’ expenses and operation of the water co:npany. = e
o 6. The past and present applications: ~andv status of th.e
April 28, 1965 and the October 27, 1966 agreements have never
been resolved. o : ST : e e
7. In view of the unresolved: appln. catzons and stetus of
the April 28, 1965 and October 27, 1966 agreements, the. status of
certain liabilities on the S.J.H.W. c<>. balance sheet, pmnca.pally
the amount of $32,536 assertedly owed Walter P. Gribben . i‘or cesh‘ MRS
advanced the utility from funds ‘borrowed by anben from CMI, aéxd
an obl:.ga'cion in the amount of $61,504 assertedly' owed. Priucilla
for cash advanced to and ' obl:.gations paid for the- ut:.l:.ty, is: open
0 question and has never been definn.t:.vely resolved. O PR S
8. ‘The unresolved nature of its: balance .sheet 1n.ab:.l:.m.es . B
has effecta.vely precluded local. :.nteresbs from acqu;xring ~vhe. umln.ty'. -
9. Since'its inception S.J.H.W.:Co. has purcbased its water -
at retail ratés from San Jose Water:Works for- resale-to: :Lts B -;-
approximately 134" customers: who- currently pay’ among the. highest
rates in the State, averag:.ng $1 per 100" cu. £ . L
'10. The wtility has filed for a $L.O 000 loan from the Stat:e
wnder the California Safe Drinking Water: ‘Bond Law- of" 1976 to- pay. -
for a bookup to the Santa Clara Va.lley Water: Distr:.crc fa.cilimes, ,
which connection would enable it to obtain water:at.wholesale. rates. -
The ant:.c:.pated cost sav:.ngs have the poten‘c;al o£ plac:mg; this
ut:.lity in 3t least a break even posture. . S e
' 11. At an undetermined time within the: two-year period pr:.or
to November 1976, Middelthon, a Florida attorney, with past oI
associations, and an associate of Gribdben,. rogether: wi‘t;h Ufkes, a a.
State of Washington. real esta.te broker, acqu:z.red a.ll the outstaﬁding
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stock of S.J.H. W. Co. and assumed control of the uxmlmty, albemt
;t the requisite prior authorizatzon under Sectzon 85h of ohe
Publ¢¢ Utilities Code, f*Om ibbon.- L R

12. The instant apolicat~on, signed by Mlddelthon and Ufkes, __; g_"';

is now being processed to meet the. Section 85# requmronant of.

Commission app*oval for acqunultlon and control of- a Calzfornla

public utility. _ ' .
13. Gribben, the owner of réco »d wmth thls Commlosmou of

wh *ssued stock of the utility, did not smgn the *nstant applxcat oﬁ;f‘,"

14. Neither Middelthon oxr Ufkes have ary public utd l;ty wate,

corporavion experience. Their mntent would oe %o operate the uzmlmty f__ j:'

as an investment through a hired local manager. Thelr 1nterost 13
vax advantage oriented with potenti ial morger, ooqumsmt;on.oMr alo )3
intentions, and Ufkes in addmtmon seeks ecovery of monles CMI
allegedly owes him by "an asset swap of some nature" "_

15. The mago*~ty of the horeowner customers of the utmlzty
oppose any transfer to absentee. ownersh;p.
Cone¢lusions ‘

1. The previous attezpted acou*81tlon and control of
S.J.E.W. Co. by Middelthon and Ufkes from Gribben, wmthout przor
aushorizasion by this Commission is void and of’no effect., )

2. The instant appllcatzon should and must be denzed for B
these reasons: :

(a) Approval of acqulslc;on and control of L
S.J.H.-W. Co. by Middelthon and Ufkes hasi:
not been shown %o be in the best interes ts
of the public and the ratepayers, and .

(b) The owner of record before this’ Commission, -
Gribben, has not joined in the- apollcatzon
to transfer owne*sh;p and control.fh- W
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IT IS ORDERED. that. 4 .
1. The previous inchoate acqu:x.sition and control of
San Jose Highlands Water Company by Wm. R. Middelthon a.nd ROger L.
Ufkes fromWalter P. Gridbben is void and of no, effect- A
2. The instant appllcam.on is dena.ed. B
The effective date of this order shall be thirty days
afver the date hereof. v .
Dated at __San Franciseo ’ Cal:‘.-fqrnia, -"'th:‘.sfi”’”
of __ FEBRUARY  , 197e. | S

Com u" sn.oners .
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: APPENDIX B
"’ Page 1 of 4
FOOTNOTES

1/ James D. Claitor, apart from being the common director of :
Priscilla and San Jose Highlands Water Co., and vice president
of the utility at the time in 1962 when Application No. L44l7
was f£iled, played a prominent role in three affiliated
corporations involved in the saga of San Jose Highlands Water
Company. According to records on file with the office of
California Secretary of State, recoxrds which we officially
notice, Priscilla was incorporated on April 17, 1958;
Nordale, Inc. was incorporated on June &, 1959 (and on
June L4, 1965 changed its name to Claitor Development
Corporation); and Claitor, Imc. was incorporated om May 15,
1968. At one time or another Mr. Claitor was president of
each. Priscilla and Nordale, Inc. (predecessor in name to
Claitor Development Corporation) had several common directors.
On May 15, 1968 Priscilla, Claitor Development Corporation,
and Claitor, Inc. were all inter-merged as Claitor, Inc. :
June 1, 1976 Claitor, Inc. was suspended by the Secretary of

i;;ge for nonfiling of tax returns for the year-ending April 30,

At the time of its incorporation in 1958 NL Diel was. one of
the initial directors of Priscilla.

These lots were in tracts Nos. 3279 and 3319. Tract No. 3808
was also included in the authority sought and granted.

These lots were in tracts Nos. 3451 and 3561, as well as tract
No. 3320 (the lots in this latter tract subsequently appear
on maps as included in tract No. 3561).. ,

Tracts Nos. 3807 and 3809; allegedly 130 lots~had~been sqld@

SeJHWe Co. at this point in time was owned 55 'percent by
Mr. Claitor and 45 percent by Mr. Diel. Mr. Claitor also-
either directly owned or held a controlling interest in
Priscilla. The Charles W. Davidson Company was no longer
associated with the utility; the consulting engineering firm
¢f Thad C. Binkley Associates having been engaged to handle
engineering work. This latter association ripened into full
managerial operation of the utility so that today Thad C.
Binkley Associates manages and operates S.J. H;W. Co.

These lots were in tract No. 3922-

Largely reflecting the salary of Frank A. Fregoso and the -
expenses attendant upon use of his truck, both used in the
SeJH.We Co. operations. ,
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. APPENDIX B
. Page 2 of "4
FOOTNOTES

Gribben testified during the hearing held on Application _
No. 50074 in 1968 (the Commission in this proceeding has taken
official notice of the record' and exhibits in that proceeding)
~that CMI was a publicly held Massachusetts business trust with
assets of approximately 37% million dollars, and that it was
operated by seven trustees who delegated day-to-day business .
functions of the trust to various mortgage consultant firms,
some of whose officers in turn were investors in CMI. Among
these mortgage consultant firms were Mortgage Consultants and
Delta Mortgage Advisors. Gridbben has been an employee of
Mortgage Consultants. . - o L

In the 1968 hearing on Application No. 50074, Gribben testified
that these advances made by CMI to S.J.H.W. Co. were really
loans made on the basis of a $50,000 note which Gribben had
signed in advance. An exhibit number was reserved for .
docurmentary proof of the lean arrangement with CMI, but Gribben
never presented such proof. L
Gribben allegedly paid the Diels $3750 for their minority.
interest. o ' co e
It also appears that CMI was a major stockholder in Trans -
Robles Corporation. ‘. ' EE

See Footnote 10.

The possible efficacity of these agreements today is even more
obscure since CMI reportedly is preseatly in bankruptey:
proceedings in federal district court in Boston.

For example, the annual reports required by the Comiission
require listing of the names, titles, and addresses of the
corporation's principal officers, and a signed declaration

by an officer, partner, or owner. For years 1975 and 1976. _
the annual report filed by S.J.H.W. Co. has noted "Information
Not Available At Present" for the names, titles, etc¢., of .
officers, and has been signed by G. R. Binkley, General Manager.

As a consequence of this "meeting™, Assemblyman McAlister wrote
at length to the Commission president, commenting adversely on
the procedure followed and asking for an investigation of
S.J.H.W. Co. to determine its present and proposed owners, as
well as the status of its assets and liabilities. - The Assemblyman
also asked that the Commission staff attempt to resolve the _
water purchase problem, and that any rate increase be deferred ‘
until after formal proceedings. : B _ |

11/
®
13/
14/

3
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APPENDIX B -
Page 3 of 4
FOOTNOTES

(Continued)

In addition, the Santa Clara Valley Water ‘D_istrict,f by a’
six to nothing vote (one absent) passed Resolution No. 76-77
which, inter alia,requested this Commission: S

"To take no action on a rate increase

for or any change of ownership of the
water company until there has been a
thorough inquiry by the Commission of

its ownership, present, and prospective
as well as of its assets and liabilities.”

Section 854, California Public Utilities Code: No person

or corporation, whether or not organized under the laws of

this State, shall, after the effective date of this section,:

acquire or control either directly or indirectly any public

utility organized and doing business in this State without .

first securing authorization to do so from the commission.

Any such acquisition or control without such prior authorization .

shall be void and of no effect. No public utility organized and: 'R
doing business under the laws of this State shall aid or abet an . o
violation of this section. (Added Stats. 1971, Ch. 1373.) =~ @

o .

Exhibit &. . S
At Sapp's direction, the district had briefly investigated the
financial condition of the utility, and had obtained a létter -
from San Jose Water Works purportedly offering an easement over
their Dutard Reservoir site for a pipeline conmnecting S.J.H.W.
Co. to the district's Penitencia plant. The utility's water
1oss is estimated to be as high as 25 percent because of leaks,
thefts, etc. The district lent technical assistance to locate:
2 number of the leaks for the utility. S ” |
The third director elected by Middelthon and Ufkes is A. J.
Barranco of Miami, Florida. : ‘ L '

Appleton also appeared at the hearing on his own behalf as a
creditor of the utility and on behalf of the Binkley interests.
Appleton represents the utility in other ongoing litigation.

Although any acquisition or transfer of contrel is void wntil
approved by the Commission, Section 854 would not serve to = .
prevent parties from contracting; their contract being considered

an unexecuted contract for the sale. In such instance the . .
transferee would merely be acting as the agent of the transferor

who would remain responsible for operation of the utility -

(Dillingham v Schipp, (1957) I5L CA 2d 553 559). .




A.56316 1lc

APPENDIX B
Page L of 4
FOOTNOTES

23/ At one point in the hearing on cross—examination, Middelthon :
stated flatly "there .is no.debt to CMI", and went on. subseqpently,
to repeat "There is no enforceable indebtedness owing Continental”
Mortgage Investors. Let's put that issue to rest.” (Page SL ‘
of transcrzpt.) :

We take notice that on March 8, 1976 cMI f;led a petition fn-

the U.S. District Court at Boston, Massachusetts, - seekzng.relief
under Chapter XI of the Bankruptey Act. A decision in that-
matter, Proceeding No. 76-593, by Judge John Glennon, is . -
currently under appeal. On October 21, 1976, a second lelng,
No. 76-2710 under Chapter X was filed.

Under date of October 1, 1976, S.J.H.W. Co. filed an’ application
for a $40,000 loan under the Californla Safe Drinking Water Bond
Law of 1976. The application was signed by G. Robert Binkley
for the utility and estimated that improvements which would be
made were the loan granted would serve to reduce operaxang_costS‘
at least ¥5,000 a year. .




