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Decision No~·· ..B~ , MAR' 71978 

BEFORE TiiE PUBLIC UTILITIES COMMISSION OF THE STATE O~, CALlFORNlA::, ", ' 

CONSUMERS LOBBY:: AGAINST MONOPOLIES, 
DAVID L. WILNER, IN PRO PER" 

Complainant, 

vs. 

THE ,PACIFIC TELEPHONE AND' 
l'Et.EGRA.PRCOMPANY,. A CALIFORNIA 
CORPORATION, 

" 

Defendant. 
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David L.Wilner, !'orConsumers,I.obby,,' , 
Against. Monopolies (CLAM)" complainant-. 

Clay C. Burton,. Attorney at Law, for The 
Pacil'ic Telephone and Telegrapll : ' 
Company, defendant." ; , 

Rod Pinto, Attorney at. Law~ for the 
COmmission $tar~. ' 

INTERIM OPINION 

. " 
, " 

David Lo. Wilner, representative for COnsumers:r.o.b'~y 
Against Monopolies, alleges that The, Pacific:: Telephone 'and: ,Te'legraph. 

, , , ', , "" • '\1, ";,:/ '" 1 

, ;) ,.1 

CoIt~ny (Pacific) hasfreq\lently failed to~collect,ta~l.f,t charge,s',; ,', 
, , ',' , .' . I .' , . , ,~" .' , ':1 ; ~ ",'.' ", ,.,'" :, I :' ", I," ..' ' 

for remoV-:...ng its PBX equipment when replacing it :with, ne~rPac'iriC'" ' ", ' 
equipment. Complainant contends that, as ~, result:o't the.,:-: all'eged': i 

, .. ,.' :' . ,', ,', ,' .• ',', .ir,· ',' ',<,"1, ,I" ' ,', ,;' 

pra.ctice, the costs of ,disconnection' have been 'corrie,:'by,,'the:,',,;' ' 
'. • '", "" '. ',.'. ,n '" ... ~.\ ... ':", '> . ,:" ':' ',I' ~,: : ,., 

general ratepayer. Complainant seeks, ~o 'compel:Paci.fie:,,,to;'c:011e:ct .. '. ',' 
allo~:t:.standing charges of' this kind.,' He'~l'sO;se'ek$: to.',~a:ve: ,<;' " 

... :~~ , ,.--...."., : ... I'.:' ,:' ".',': ',',., ",: 1 ':'i',:. "':::':':,', '''''.':' 

Paci£:1.c ordered to collect 311 such, charges:in the:f'ut~e,;\he 
contends that the econo~c b~rd:en 'of the past',uno:~rch8.rg~s:I'shoUld, 
b~ 'shifted from th~ general consumer to t.hecomPa~y,ip~$Umably:bY:,: 
having any undercharges COlleCted pa'id to, or usecfon:behal'r'io,£;;" 

, ",': ";' ".'," ,',. '".' ,_ .• :.;, • ,t:,''''" ',', :,;..,', ' 

Pacific·s general rat.epayers.' Complainant cla1ms:'both';:atto~e:r'~,s' : 
and'lay, advoeate's tees. ' ' ' ", '" ,':<>"<'"," 

',~ > ." . ~~' . ' ':>, ,;~: " 
1 ~ . : '":' " , -1'-' ',' il., ... 
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Paeif'ic claims the .'Commissionhasno ,powe~:'to, 'a~d,e-i~~e;"" 
type of fees. Administrative taw Judge Giiman, .. ass igrie'ci: ,: £0, 't:h:fs,.·"O ..•.... ' 
matter, took this .' question under: ~ubm±ssion:ror ad.v~n~e .. det~r~ti~xi',.· 
by tAe Coxmnission, without protest ,from theparties~ <Tri~:~~~uest:io~, .... , 

:' :.: , ' ". ",' , ", •. ,'" , • ':'., . ',;~,' , .' .," ".', ",,: ", ",:':,.', '''', ','-j ..• ', , ,. , . 

will, be deeided on the pleadings, assuming £()r: pu.."'"p6~es,:o'f:decisioni' 
• " - '" ' t. ii' .' " '. : '," . It ' • ,. '/"_ : • " ":.". '.',' ':' ': ," '.'~ I ": ,.'. ..' 

that complai."'lant. will 'oe able' to: prove. all.'t:he,."~t:Cer,~:~alJ;;eged.:.<>;".:: 
. "'. , '. . ','. "~:,,. ~. '. c·.'::;.';",~ " .. ' ,~"::,, .. :. ,:", ,.'.'::,( .. ,:"\'~' ,',I, 

Complainant's claim is based· o'n' each,;ot;·,the'nonS1:.atlltory'o. ,:':, 
, • ' ' , '.,' '. '. /," ',.0, I .~,'" ." ....... :'",··:".f'.,: '"/':' ," '" ....... ." 

ground.s for awarding attcrney~s fees", 'i.:e., the, common~"f:und.,,: '. 
theo:-y" the substantial benefit-the,ory ,~,l~e· p~fvate:~~'tto~ey~:!'; " " 

, .:' ." "' .'. '., , . ' '. \,:~ : " :':'" . ,-- . .;:, .. ::,'. ',:".'." . ." : ..... :;,,:.:, ~ , " '\, ' 

general theory, and the vexatiousanc> opp:r.:essiv:e~,': cond.'I,l;ct·:,theory,~ ", 
Since complainaD.ihasnot,':alleged" fa:~ts'~~ow:trig<,~e~t:to~s:'c~~:\;', . ' .. 
oppressive conduct, that theory wil1not:bedisc~ssed:~th~er·~·, .: ,. 

, . '. ' ' . '. ":' • '~ I,. . ~., i., " , :'~",,':.:' ", .' or,:', .. ,>" ,":. " ,:,. " ,', '. ' ' ' '" .' "'. _; . ,-
Pacii"ic ela:i!ms that' th.e gen:eralruleboth,iri>.Cal,iro,~nia.: .,",,' ." ." 

and through.outthe United' States 'is that',. eachJ.'itigan~,:,n:nls{,:,,~y.'c.': ' .. 
his' own attorney's fees, absent'statutory :aut'h~~i~y',o~:ax{::'~~eem~n:e: ,',' . 

,. .' "', - .. ' , ',. " '-"." ' • .'.'.,' :1'" .:. , ..... : :",\,'".'-".',::/:",<,: ,.I,'," :".". .. ,' .. 

between'the parties. " Itconterids.:that, thePubl~.c: Jt~i;it.ies:~,,:, :', 

Commission hasbeen,gi ven . only. the'j'udi6±alpowerS::,'sPe'c:t:r::L2aliY'" : 
designated in the Public 'Utlliti~s' COcie'~" , It:,~~a~~~s,:;':;:t~ere;f~r'~:~' ' 
that tohe . Commission, has none':' of. the' inhererlt~ ·nori~t~tut~~>,·p8~;s., 
of a court o~equity and hence cannotpro.ceed: uride~ ':~ny':,o,:f" 'the>." , 
'theories listed above, all of which are equitable ',ir{:"nat~e~,', , '. 

Paci£ie caso contends that. a.n·aWd~de~<tb.~;:co~6~L': . 
. " ,.';, ',. " , . . " . . . ,. ,'.' " .. ,'. .~ .. ', I;'; . i',i! "./', >,,' >". ,~.'.' ,;, ,:,1',"': .. 

fund theory 'WOuld be inappropriate,' since icompla:inant,~s/e~rortS::,": i , 

were intended' to create ,a ,new" fund., ~o:t t6>':pr~~er..v~ "a~,,'~Xiit:&i'" 
• • .. • ' .. ". ,,\ • I "", " ,',,, 

one. '.' 

Pacific notes. that the, CommiSSion ha:s:,,,p~~'vioUSlY:'h.~ld:: .'.' 
that·it has'no jurisdiet.ion .to . awardattOrD.ey;;s."!~es~,:;·:It"'.'~~ii~';':.";' 
on a recent rateeas.e (Applicatio~: 6£' Paei:ric'·, Ga'-s:'~d;EJ:e'~trl2')' .' 

Company, Decision No~: 84902, Application ,No. '. '54 729;);.in;,whJ::¢h':ith~'·":'.·· 
, I'. . .' . ..': " '. '.', ""~ ," \',.' j " '. '., l~~" -,' • 'II,:' ..... "., "' .. " >~:" , 

Commission reject.ed;a demandbypublic·interest:t:~;rms,:that::the.;~:" . 
:', Commission award them as~ for:' anticipit~d<~tt~:J~ey~s/:rf!~~.,::~~d.:,,> 
other' eosts. ,'The'Cal ifornia ·'Supreme··C6~',';~iu.'~d:;.':to:.'~~!~~~l::tha,t::" .' 
decision,S .. F~ .N~. 2~~957'.· . ·'(i:'.::,";: ,~.,.-: '::!>;,:::," 

-2:"· 



e· 

, , 

:C.1OO66 ddb 
II 

;1" 

" ,""", 
. ",,~ " , '", ,. . ' " " 

"'" Ii'·' ...... •.• 

I .• ' 

',' 
> ',' 

.;, . 

That decision is therefore 'bindi~g,precedent':Sl.ri~~:' 3.' ". 
" ',' 'i- ' ",' '. ',:" '. "". '.,' "", 

denial of review: by the Supreme COurt is :a ,ruling' OIl the, merits-, . 

(People v Weste~Airlines (195.4,)42 Cal:2d621.}.' 'Th'~Coxmnission' ' 
explained its ruling in PG&:E a.s follows,: ' 

"Attorn~y·s Fees and Other Cost's. , 

"A'tt.he, pre.b.earingcon£erence,-held,on November: 12, 
1973,:::counse:l for Public. Advocates.," Inc~ (Public·' 
Advoeat.es)- moved that, one-tenth of :one" percent.:ot . 
t.he prcposed,rateincrease" a sum.,o:£$233TOOO~:" ,,', 
'be allocated hy the Exallliner to.,:the'·.publie.f'or' 
it. to secure expert ~-itnesses. alief. ea:paoJ:e,counsel"~ 
This motion was deniedirom the bench by the::: 
examiner.' .,11" ,. . ,~. 'J' .it:' .. 

"At oral argument h.eld on May 12~: 1975:,TURN'", 
reques~d "that.,.it be awarded $100',000;' :to':·,be.", 
paid by PG&E tor thep~pose:o!', !:s'pecii"ically, .' 
compensating it for its time andeftorts •. 'EDF, ,,' 
at the oral argument, alsorequested'an"award;~ 
cf costs~ but in an unspecified,amount.:TURN , 
and the EDFwere allo-weduntil.May27::,to::roe:,::, ' 
memoranda, o£ ,points and authorities 'supporting" ' 
their poSitions and" PG&Eand the stait,until 

. JuneolO to respond., . ' .' "i ' ,',' 

"All the parties generally ~gre~ that', :therei~ , 
a general rule of American law 'which normally,' 
dis:f'avors the allowance oi",attorney"siees: ' " 
and costs in the absenee o£ st.atutoryor " " 
contractual authorization.' ,This,' rule' 'has;·been '. 
adopted. in Cali:f'ornia in statutor"'( i"orm.as\" ' 
Section 102~ o:f' the : Code: of Civil Procedure':, , 
(CCP). ' ;' i:' 

"Neither of t.he cla~ts. c'1tedanyspeeifid::, " ,. 
statutory provision,'of California:.law . under:' , 
which this, Commission' could award' 'fees. ' . 
although EDF claims that., the Commission, : like > . 

cour-....s of law and equity, has ,the,inhel:"ent , ' 
aut.hority, to a~d attorney·s arid: ; expert , 
witness' fees, citing Section70l: et.·, seq. 
of the Public ,Utilities Code asauthority~, 
TURN cites' Section 701',0£ the, ?ublie' Utilities, ' 
Code, as-, sui"i'icient basis. BothTU,RN and :EDF' . ' 
relied. on court cases for authority., None~,O.f:" 
the parties ,pOinted ·to 3:Ily case in 'which:' a>"" "", 
regulatory agency such asth.is'Commiss1onh.aCt ',' 
awarded costs, and we have been uliable;to·£'J:n'd' 
such a precedent. ", ,',: .,;>" .,,' 

. ;'"" 
'" "1' 

" , 
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"The participation o!' consumer and': :eublic:,~"· " " 
interest groups , such as ' TURN, and EDF~!:is.not>. 
a new phenomenon •.• Over' ~e years :'J%U?Jly:groups.'.: 
and dedicated individuals b.a:ve' :appeared' and;' ',/ 
participated· in our proeeedings:~Such, "",' , ..• 
participation is to: be. commended, ano:"even,~ , . 
encouraged. We have' re'servat.ions:,howeve'r,:, 
about' encouragingsuch'Oarticipation 'by.: 
meansor!inancial incentives. ,Pursuant,',to" 
Sections 307 and 309 or the Public'Ut:i:llti:es:-. . 
Code we have assembled·a . legal" and.' technical· 
stal"l" to assist US" in the performance,' o,r"our'::: 
dut,ies and exercise of our poWers.'.;. "As, .the ': ~ .. : 
stat"fpoints out, in its memorandum,the':,i" ..... 
awarding' co.sts would require thepeo,plee:t, 
California to pay fer representat,io:n'twic~~';:' 
once, as' taxpa. yersand again as ratepayers;;'''' 

, • '. e I'~" • 

* ' it' "*._ ."', .' '.~~I , 

',. " I .,' .'. ~~,: ,; 

"There is also' the question ef' how such' ani,:' 
award 'WO.uld affect;. .fut .. ure pro.eeedirigs •.. , ". '. . 
Hearings i."l a case such 'as this on:e,unde~;, 
consideration' are lengthy ,a1"fairs, •.. and,' ~;'" 
the subject case the dedication and '. , 
si:l.cerit.y of t.he public. part.icipant.scannot 
be, quest.ioned. In the. Court litigation,": ' 
where the rules as to .re:coveryoi£. costs'. :, 
develo.ped and arepresen;tly exclusively, i , 
app11ed~ there are speci£icidenti.fiaole:: 
pla:tnti1"fs seeking to. rect.ify· someinjust1ce .. 
Under the' liberal rules' :that we~as a., ,i.,' 
regulat~ry agency, . condu~t. our legislativE!' . i,' 
?!"oeeedl.ngs, such as a rat;<e case~ there~e' 
no such readily identi1"iablepla:i.nt.iffs .. · 'i 
A precedent of awarding, costs, would' : 
undoubtedly attract. addit.ional int.ervenors,· 
most likely mere' than the processes o!'thEl 
Cox::mission would accommodate. We would:: then ' 
be .raced with the necessity of deciding who:; , 
would be sincere and e£'£'ec'ti ve ~icipants 
and picking and choosing: those- to- accept" ,i,' . 
asap-oearances. Such a p:oocedurecould': not 
avoid" causing feelings-or, disCriminati.on j~ 
among those: rejected. At the'conclusJ.:t.>n,o;f:";,. 
the case we' would be,£aced'with.the:neeessity 
of measUring the contri:bution.'o-.r ,ea'ch:~,: ", ,i,.: ' . 
intervenor and the ,appropriate' .:compenS~1'"ion~ 
(Another opportunity, for' allegations'ot"~',J, 
discrimination.;)" , .; , " ',.,,:; " , 

. " '. 
";;' .' 

'., 
I'" 

,'" " 

. : ::,'" ," I. 
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"'Considering t.he breadth of interest ina" rate' 
proceeding before the Comrr.ission':'it '.",culd." 
impose an. imposSibly·. heavy additional, burd.~n, 
llpon the Commission' t.chave to· weigh:: the worth 
of each contributicn by thenurnerous.:pro'bono: 
intervenors who 'WOuld' beat'traeted,were<:there 
a l"inancial inducement ad'ded' •.. 

"As apract.ical mat.ter ~'t'e: consider our past' 
decisions t.o refuse tohe awarding' ofcost:'s:to. 
have' been wise ones.,' and this: opinion has,;rict 
been cha,nged by the circumstan'ces.we .... have: [.; , 
before' us. ~'e a.lso conclude that. t.hec'ou%:'~ , 
cases cited b} the, claimant.s are not . '", 
su.fficient autnority fort-his Comm~ssion,;an' 
administrative aeency, t.o awa:rd ccsts,t:o' 
participants in a general rate ca.se', a, 
legislative. not 8 judicial" pro.ceecfing., 

"To open so wide a door". and 'to' im]»se"an', . 
addi t.ional surcharge upon any rate awa~a',so 
as to satisfy the co,z,ts: incurred 'byvolunteer 
pro bone groups,. however"we-ll intentioned., , 
lr.Ust be the province of the Legisl'ature,~ . The 
consti't.uti~nal and legislative, m.:3nd'ate:to '. ' " 
this Conar.i~$i~n, ,is not t.Mt, broad'. Ac'cerdingly, 
we r.ave not,. ,:In our adopt.ed result.s.'o'£': . .', '". 
operations, included, as a'n" oper.sting., cost~any, . 
attcrney·s fees or simil~rcO$ts· fc-r'volunt.eer,. 
groups" 3:l0 t.he request of TUR:N,ano.:EDF.for, . 
such fees· and' costs will bedenied.~'''' "",,'" 
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The holding ion~, supra,w:hichfollows:ehe hoid:ing~:in,:,:','" . ': , ., 
all prior Commission' matters:' in regard 'to attorneys:~,·.:re,es::is. applicable ", 

, . ,~' ... '.' "" ~'. '. " ',:'" ','" .::.: ". ':.' -' , ", 

here. This Commission dces not have' jurisdic::-..ion·to:award >a.ttoI"neys::· ..... 
fees absent sUtutor,y., authority)! .' . . .....< •.•... , ". ',' .. " . 

It is agreed by' all' parties that th.ere i~ no:"ist.atUtory '.' ... 
authority in the Public Utilities Code"'Wbich,.expreSSly··aut'b.orize~,tb.e: 
Commission to grant attorneys' fees. l.nacas:e~such. ·a.s--'th.~~,.;one::at,:'b~':" . 
Complainant asserts "that we have· certain·innerent~.·eCJ.Uit~ble:,;po~e~s:: .... 
whicb authorize the, grant or'attorneys" ,fees,. in ~alimit.~¥.n~b:~i-'oi,:.' '., 
situations, especially those situations. setf6f.thi·~'·seri~o/:V:'Pdest,,·· 
(1977) 20, C 3d 25 as. a' Priva:teat~~rneyge·neraJi~'or·Un(i'er'.th.e ',.'::<:, 

common i'undtheory,' or undertbe s';"bstantiai"b:e~~ii~" tb.~o;.y~: ,~"uride:r': 
tbe oppressi ~e conduct' th~Ory~ . . '~ , '.' .... ',-',:,' . 

- l~:~ The Commission is,' without. questi'on~::' vest..ed~th 'eqU!i:a.bl~:': " 
powers and. may invok~ remedies . deve-lop~d. 'bYCo~:·o!,:"e.crii~i.:· ." ..... 
Certainly, we fashion remedies, to:: meet'spec:i;:£'1c's'itu·ati·6~·,>,:'c~ming·.::· 
~"ithill our' jurisdiction. '. But· evenhere·.we: f:tnd:'8.::b~:ts'ixi'statu~e,,' . :, . 
e.g. ,cease anddesis·t orders:'. (Public.Utiiit:fes··Code:'~~t-i6,D.s'.:fO·06·~,o': . 
103.4,.iOS4.? and l071) •. Eui. to say. ~ha.twe·. ha~e:' some:;po~e';s:','o'i: .~,'~O~ 
is :.0': to say we have all powers. 'The .commis;:i:on"has:'cori.~i~~~nil.y-:;.J ' .. 
d: ~i$5ed actions where the complainant haspx.~yed: .t~r·.d.iriag~;~·,::iol<· 
~ort.loll$ conduct (Townsley'vPT&T (19'72): 74' cpuc·j.4J.:);:··d~~,es,'!6~>: . 
breach of contr,act (Msk v PT&T' .. (~971·).' 72 CPUC:'7j5~h, and' ~:o~s~q';~lliial 
damag~s '{Horwitz vPT&T (1971) 72:CPuC 565.)~ .Th~C6mmiss.i6l'l:·'h~:, •. ·:·"", 
no jurisdiction tc adjudi'cate" alleged' rlolationS~f'.·t~a.dema~ks?:(Air-I: " .' 

. ' ,. ". ,"".,' .", ' :--', '",,"'., ",\" .''',', ",,,r,'I:' ~~~j:_.' '. 

Astro Ine~ (l969) 69 CPUC 2SS) ; nor'.creditors': rights{RempI'v'PuC~:.:~,;, .. ~.' . 
(1961 )56' C2d 214) ;~or to~ res-erain non'llti1;it:t~s:cSsh't~'c':Miz':;v:La,::'P:6l"t.~ 
(l966) '66' CPUC 52>}; ,see'· generally Cal.P'· .. U~ •. :Di'geit~,.':;comIniss.i'Oll;:'::S~C:~::::': 
17-1Q9:et s~9:-

, " '" . ," ", ' 'J: ," < -;':I''''!'· '.. i'."' " <:.1.,::'", 

]j TDis holding does' not include at.torneys', wbic-h:.may'be:awaraeo::} .. :.: . 
. pursuant todiscovel"Y':.motions.. We'.expressly.l;'e:8.ve.:.theque~tionr·:."". ,.' 

:-; :::;:£'<:)r attorneys' fees in that .• sit'llati:on.,, (See··.~blic:: U1:'.1:li:ti-es:;·:' 
Coc.e.Section179~ "The· Commission.'. '.may~~,~:caus·e"the ',:clepo~it.:ton~,or:" .. ' 
'Wi tnesses ••• to;· be taken in . themannerprescrib-ecli bY'>law"f¢~:;':!ike;:?; :. . .;., 
deposi tionsin. ciVil ·actions:.in the superi'or;courts:;.:·~,.;,:,;,:;~y:::<·:::'··;<te:!:::,. ':: ,', 

". '. :' , . 'A:"':"::::':·'···:':":::)::;"~·(':·':·;:-:<;::";' , 
, ,:,', < .,', • ',"'. .';, , '.':~<, I, ' " i~ "r--

.,. ,,' ',. _1:. ... 
0-. 
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~ction S or Article 1201" ,theconsti~uti~n~o£"the:':s'ta:t:~" 
or California provides that~the I.egislaturehas' plenary::power~, '.',,', ,'" < 
unlimited by the other prOviSions,or thi~:' constitut:t?n:'bU:t,;'co~siit~~t" , 
'With this article, to conter additionalauthority~and::j,UriSdict:i.on',. " 
upon the commission, ••• "'The Legislaturehas,'nErve~~ant~~t::t.h~;;·' 
CoIllmission authority to impose attorneys" f'ees.,' , ',', , ', :: ':', 

Section 1021 of the Codeot Civil"'ho,cedure'state~: 
"Ex~ept as::attorneys,~ f'ees, arespec'il"icailyi1prov1d'e(f 
:for by statute; the ,measure' and mode",-of":comp,ensatioll 
of attorneys and counselors at law ,±s, lef't> to· the; ,,',,' 
agreement~ expressed or implied, of" the,part:te~.; ... ·.'~' 

In 1977 the Legislature added, Section 1021~ 5to':t'he' Cod~"~f'd'Civil', 
Procedure, which p;ovides as :t:ollowS: ,,", , ,"'", ,', ",., .' 

"Upon motf~:c., a court may 'awa:rd attorney.s'fe:es:':t~:'a":' """ 
successful! party against' one ,or more' opposing.p,SJ::'ties:', 
in any action Which,. has resulted:, in:' the ,er£oreement:~., 
ot an im}X>rtant- right a1"te,eting the publiC":1nt.ere,:;it:: . 
if': Ca) a signi!icant- benefit,." whether pecuniary'or 
nonpecuniary, has been conferred on: the\ gener:al'publ:ict , 

or a large class. of persons" (b) thenecessity':and:::.·. .' 
financial"burd'en of" private . enforcement, are': such; as::, '. 
to make the award appropr,iate, and (c)-such fees' should 
not. in the interest of" justice ,be :paid out 6ftheir", .... 
recovery, if' any. Withrespeet-. to :aetions:involvi,ng" 
public entities, this section, appl.iesto>a1lowances,·' 
against, but· not- in f'avor of" public·entit-ies.;.·~and no, 
claim shall 'be required to be~ f11ed,theref'or~·"" , 

This section on itsf'ace applieS-only, tocourts'.'· 
Of' principalsignifieanc:eto·our :~YSis~t:thl.s, .. problem~ 

is the recent amendment'of the PUbiicUti'lit1eS:Cod:e;'~:cti6~"453(oj;(~:' 
, ' ',; , ," · """. ', .. , " .. :' ".".,/\-.:" 

which states: 1 .J;;'". ,. • . " , . ". .' 

"No public utility~ shall pr~judice,,:·disadvan.tage,,: ,or:,,' , '. '" . 
re'quire ,dir:rerent· .~ates-·.iordeposit:' amounts.!rom:a... .', 
person because' of' race,. :',;'religious;·.creed,.> color,. <natio:t;l.al 
origin, ancestry ~physi calhandi cap:, medical condit fori, ..... 
oecupation, sex, marital status, or changes;"in:marital:'i': 
status., A person who,hasexhaustedal:l. aclministrative\ 
remedies with the commis,sion maY'institute~s'1i:t'tf9r;·· 
injunctive relief', and: .reasonable > attorriey"s fees'in .,.:.,' 
cQ.Ses of an alleged violation ,of' this: subdivision~ . ;<: . ". 
If suecessfulin litigation, ,the·pr'evailing:paI"ty:s,hal'l. 
be awarded attorney' S fees~'" {1976-,:· Chapte~' 1174~},'·)' 

I, ,.-

, I ,,,, ,. ~". :1, . 
" . "" .. ' 

" ',. ~ ,-

.,' .,". 
c, ,I . .,; ... 

~7-

fV • . ,,~;" 

. . :~,1 t;·: '" ,. " .', . ' 
',I,., 
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In Sect.ion· 453 (b) the Legislaturewas,t"aced:with~he: .,. 
I ", ,.... ' ...• , :.'. .' ,', 

problem of awarding ,'attorneys ' f'ees, in actionsb~6uglit:b':e:rore"the;" 
CommiSSion. The' Legislature· specifically did, not, provide::for 
a~torneys' fees in such actions but proyidedthat:.',Bi"ter; ":a.p~rson '1' 
who has exhaus'Ced all administrative remedie~~t'iss~cc~s,s~":t~: ' 
litigation, ttthe pre:vailingp~y' ~hallbea~arded:a.ttb~eY"s>':rees.~" " 

The Legislature eouid haire l'rovi~eithatthe~~SSiO?ii~~8:;tt~~:ys' . \ 
fees but it. did. not;'~it. provided that, ai'teradmin:tstra'ti,ve'remed:tes:',', .' 
were exhausted, a party,.. if'. suc~essrt:I' ineourt:,~"shouia':'Ob~~~att-6rn~ys' 

, ",,' " '", ~ :' '. • > ., ".' ";,'.' ...' ' • 

fees f'rom the court... " '.. .. 
Based· on: our own precedenis whieh'.ha;e···d~nied<,;Cl8.ims·'io~., .. ·· ' 

attorneys' fees, based, on the-lack 6f statutory: auth.or:l;tY:in:"thie:·:',;:',;,,'<, , .. :,' 
Public ,Utilities Code to- award' attorneys" 'iees;'<b~:~d:'~~~~"tb~;:L~~~k":>' 
of st.atutory authority in the~- Code. or- Civil' P:rocedu~:,'o~:,'6~h:~~::~:c~es:~ 
to pe~t the Co~ssion 'to award at.torXleys r '£e~s . .,· &;.db~ed'.orJ:':;~eeni ... ' 
amendments to the Publi cUtili tieS Code" Which·',speci:ri~~iY:'a1J.th~r,iz~;' •. 
courts,to award attorneys '. r ees'but not':'this:' Comxn:iss:tci~,:;'weh61d: :~t:: 

I r~ • 

The attorneys' f'ee issue in . S~rra.no. .v"PTie~~"supra;,',~~s.e:',:' 
in the Supex;.or Co~and .. was decided . under pririciples:::app:Ll;cable;~·:i~,:::" '; . 
traditional courtS and' not,admiX"listrat:i.ve· heaJ:'ings:~.;:We:"~·e>:;~i;,;:·' ::.':.,, ..... . 
persuaded that, we should extend Serrano. to ad:nlixU:st~ati.~e'::'h~~rltig~·~' 
'. , , . . ," . ,':-- ; ... .- ,:,. .. .... :.' .' ,"." ,,":;-, .-',..... ... ~( 

Because or the views we. take, of this. matteri' it> is, not,"ne'cessary:,!-or 
:1 ' ". ',' . ,r .,~.' .,' •• : :'~':"'::"""'I' ,.:'I~·"':"":':'~<·' ..... ' 

us to decide whether complainant, haS. st:ated s' cause of:.' :a.cti:on:~;.'nor:;;: 
. . . . '., , ,.,' , .' . .," ... ", .. ' ; .. : ,<:' .:-.. ,', , ":' ".'.:' "~I"i~'~" 

.... :=.ethcr complainant, as a nonattorney, may claim. at.torney"s",·i':ees.:,,":. " 
For t.he reasons stated above, we al$o'conclude'that:we·::ha.~~:.n.6:;"~~thOrity' 

• . •. ,. , , •.. t, ..... •• • • '" ,( ". . , 

to a~d "'lay advocate'stt £ees.. " ' .• ' ...... :': . .. 
, • ~, • r' "':'.;' '> { 

. ' .. : .. ' 

:1, 

. ,,'" . 

-s~ 
.' r., 
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ORDER -- ---

,. 
" .... ~. ,. :,,': 

;,.: .. 

IT IS ORDERED t.hat complainant.' s pet.it.ion'for at.t.orney,~s, 
fees and lay advocate's fees is denied. This matter is,,'refe~edto< 
t.he presiding Commissioner for further pro'ceedirigs;': ... ' .' . 

The efi'ect.ive dat.e of t.lns. ord'er shall be t.hirty'days ',' 

.,',.. 

,',' ~. .. 

after t.he 'dat.e hereof'. 
,Da~d.· at. S:I.l:.!!'mU~ , ,California, ,this- ..... "i;'£~: .'. ' 

c''''Y ool'> __ ---I~.I.I.:'!r;;.;..~ .. f'\06:.~r .... ~: _____ " 1978 •. ' ..;;\.1.. 's! 0 tV', 

<:f2~; AJUR·~ 
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. ' .. ~'. 'OL<.· /J;, 

.... '·I'·~~ /... .... . .... , .. 
\ 
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Concurring Opinion:.' . ' ' .• ;,'. ,I" 

" '." 

These proceedings .. presentonce again for thecoinmi$si~n "s4etern\!M.tion i .~.' 

the qaestion of our ability to. awud attorneys,,' feesforpres~~tatiOD:.'and. 
, .,'" 

representation of public interest issues: by' private: parties. or "en:titie~:in;'ow: 
,;' :". 

proceedings. I' " ';,," 

'I'oClay' sdecisions discuss the applic~lecourtdecisions,:in 9:i:eAt'detail,"" 
.', ",". I, r 

.m.d I believe .. , correctly a.p~ly the law,to the! f;"ctua.l:sit~tions'presented::: ~'rhe':"'" 
,. . '"" ,- , . ' . .' , . -,,', 

basic issue.however, is broader than the limited ·que$tion.oto~:jUriSd.iction>to,:;"" 
'./ . ,; " ',: ", ,'" "' I.' ' 

award attorneys" fees. ,:tt,isl1\Or~'prope~ly,~ectec1~t::th.~ '~i'l~~i;oi;'coris~~~s> ,'.' 
: "'. " r"o, ••• " ,I' ,;' ~)",.', ",." > ',,'" , • 

and their representatives ..to participate in ConuniSsio~:'proc,eed.i,llg~;:on.';"pro-. ',., 
'. f !. ",.~.", ,-',; .'; .... 

fessional basis and to adequately: present the' particular' v1ews';6f:t:he:. class"they' 
• j. , • .,.'. ". ',' '.', ,.' ",' 

·i"·. . " .' ..... ' " " " .' ", :'.' .. , .... 
represent. As noted the Commisdon" s staff . has an obligation:: to'>protect 'the,:' 

,'I ' I .. ,'. 'f,'. ":" 
'" ",,, 

public and to utilize itsexpert:i..;e ill such a 'fashion:'thatthe' Co~ssion::'i:s::' " 
.... > j' ''', 

provid~witb.a reco~c1 that will en4ble ,the Commis~on,;tc>·mak~:deci's'ion;s':ih.,the;:' 
, I .", ,.' ,'" I , "", ' 

. ,,' '."'" ',". 
, " 

overall P\lblic interest. But otpublic" and "Public,:interest,·,.represent,many:',: 
. , ',',. ~' " ' , " - " 

varied segments which make . .it impractical,. if .,not:iJnposSible,'f~i<ani.'one,'p~· . ' , .' " ,-" 

., • I, ' '. ' .', ' , ,:' ",', '! I , . > ' : ~ :,~' " :':::, ':',. ": ,:'.:., .... ';,: ' ': '. ,.',~,: ,,'; , ' :.' " , , • 

to- claim status as representing all' the "p\lblic"', in definiri.g~:whAt:isthe'· otpublic', 
, ,,', .,~'.' . "', ........ ,;': '~;:':.",<,". 

interest. ~ The problem' exists not :only, for. our'.staff:but al;so':::foriany.:person:ior> 
" , .".~, . .' . I ':' "< I .;"".' oJ. :" ~'.:'::'~'.·L· .. ~' ,." .:" ';< ;',<" /:'. 

entity that might claim the role of eonsumer advoeate,..' p\lblic advoCate,..:' or'.'something 
, ,. ., ,," ".' 

similar. WhAt we require a~ a COmmiSSiOn,.inorder.tOmake,ul~t~i~e~~SiO~~~ 
not as an advocate, but' as the ,trier of fact,deterxniner 'Of'~lieY,/and::.:' " .' ,'.. ','''' ,'. ," 

. ',.' t .- :~, ':;; 

"""' .. " 

,.; . 

concluder of law.. is a professional. record reflecting the: broacl' speetrum::"of:;: : 
.;, ." , j 'r-:, . .. . 

views that eonstitute the variou~ segmentS. thAteolieetiv~Y;~e·:up"th~:'~UbJ;:L~~;. :. 
. ~. ' ,. , '" , ' " 

, '"," " .. ,,', ,)~" ''-':,' ".' ,:.'."" ".,',;''." ,:.:" "':>"~ ."', ",:'() ,:,,0:".,,:.:. :'.,. 
and impact the "p@lic interest." To'create thatprofe:cisional'record,.the'variOus 

, ' ''']' , , • .' ' "',', ,.' , I,~" ,~,', .... : : < '':\.' t', " " ,,' ,\ 

se9IDentsmust not only ha,veadequatecounsel, il'~e'~·a.tt6rneYs." fees.~.:they;~mU$t 
.' ',.-",' '" . ", \ ' .. 

also have adequ.ateexper'tise; i.e.witn~ss :fees.· ''r09'e~~r:t.h~~"Wh.at':~s~ne~deci', 
, , , """'\.:" .",.', •. .' '::. .', -"', , "', -i' " 

is funding-adequate fun<lln~";fo~' the result desired~:' 
. ',' .f 
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~ I."., /'01',' .' ' , .' " • ,! •• ' " ,i ". . ". ' c" I, • :',' '~r'.,.. . 
The. problem ,is proper.ly stated:~~\.~,\T~.",_ How. do:' the. ?ar:i:ous segments: of, .' 

~ public which wish to ~:k;'~:;"r~ewo :nsid.~'d~~.~SSiO~infi~i . 

. lMllller? The ~swer to th~', ~estion,is oneWhi~~;;Ms;'~o~~ed;:,~'~",\ie::l~~'sl4~~,e'" ~:: 
and those who purport to~~presentth~ consUmer, for: some'time~~'Based::uPon:" " 

,'''', P',',' . ','\. ,:':,'.,' "" 

today·s decisions, if supportecl.by the califo~a',suprem~',c0urt,:>'the . answer , 
.: 1: " ~, :. .. 

must COme f:romthe lc~is1.4ture ~ 
",,:"" '" , 

... 
" ," 

. Show.:c1::.the~califorriia supreme'Courtdisa.greewithtoclay..,sdeeisions4nd.,,·' . 

ext:end its recent action. .. involvin~ co~ ordered re:i.mbursement~ 'to~'succcssfui'·· 
I: ' . .' '. , ." "". 'j •• ' ~ (,' 

litigants to proceedings;conducted byadm!nistrative bod.ies.·su~h'4sthe",., 

Commission, then an entire set .of new, butnot,~olvabl.e;~ pr~bis;~illcoxlfront': . 
, ~ ~" '," I" '.," ."" I ' ," • ' ' • 

us.. I, 'WOuld. not shirk the responsibility to face' these probl~:;'if".t believed, " 
, ' "'~. ", .' ::. < ,."" • ,.:', '; 

we had the authority to. do SC>,but'iil'the@se·nceiots~p~~e::court:~rect.i?n:~: .. i',:" .' 

would. not· exobarkupon . such .a: 'venture': ~d:~Ould:::l~ki?~~·,p~~vioU:Sl.Y;;:~~~~~; 'to 
.,',' .. ~ '.. \ ,'". • ,~", " , ' • J. '( c If ~. • 

"", "', ' .. '" .~ .. 
';1 the legislature for'solution. •. 

',', , 
" 

,',', , ", 
I '," ,".' 

X would'respeetfully suggest that'the,legislaturemight':e,stabliSh'a: 
., ,;" ", ''1'', ~ , • ';. , 

".' . 
.. 

pursuant to guidelinesestabli,shed by>1:b.e' legislature, ,a listof':c:onsumer' ., .' 
. ..' . :, ' .' ..... :', "~\:'" ".. '<". ,', ' , 

org.1nl.zationsthat would be identified on the,:.bilis',sent 'to, ,c:onsUmersby :tb.ei:t:, .. ' 

utility company and, would provide thecon:s~~r' the O~POr:tunit~'~o'.'Pledge;"and" ,'::. '. ' •. 

pay ,with his U~ity bill;paymen~'~what~v~~, ~~'~~~ ~~~,: tc>'v6i~~ili: co~~~t~:': 
''of '.' " • " , , 

to the certifiedconSurner organization of Ms,·choice::· , Theco~s~~n:':CO~d',:M:"'e 
. . " '. '. "." ".,'. ,,""', -: ','; '.- ,. 

the resJ?Onsibility of,seein~,'thatthe u~iiity comp~~ p~~p~rl~~~eco,~t~C!<f~r::~d'." 
disbursed the fun~c~llected t~ the' propei:'~on~Wn~r,:6rg~~~~~~i'.:'~~;~;;~~~,' :,. 

" ", ,- , , ,',,' ,,'-,.,.. ,. .'.'. , 

",/.;'. ' .. ';. .,: '1', (', ,., 

duplicative, bw:eaucracyi' . the consumer--the·' PUbl:i:e~~co"ildJtilwltkiiY:":ChoOse: the':' 
'~ ". . " ,.' ...".., . ,." .. : ',',., ··t:~ ,;,:,' I "', ',.'",: ·.1'-':: '. ',' ." , ',., '> 
1. . ' . '. .... " "" , 

or~anizationhe' believes would mostnearlyreflectand:present,~sviews~,.>:'.:"'·' 

There are existing consumer' :o'rganizations,·C1o:i.ng·,.,a::gOQd 'job:: unde~';,·~~vere·· ' 
" . ' , ..' ,," "" ':':'" ": . .-",' " :'.'" ,',I,': 
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financial, Mndicap that I am sure wOuld, qu4lify under' any, '9'U,~de,:tines ,created:~~bY ,:',: " " " 

the leqis14ture. If they c1id~not satisfy tlle' eons~~rs" e~c:ti~ons'.:t, ~ '~ure, " 
~ ~ . 

, J ",,' 

I would llOt expect to oceur,then~l eoncernedw~ulCl."have'~~~i'qiventhe:<, ' 
, " ";""'. ,' .... 

public's message-that the ew:x'ent pra~iee is all,that;,i~, ~~~~ed' ~4 
legislature, Commission, constaner organizations '~~"al,.'Sho~d:,~ci:&e6~:'the:~~" 

. '. " "'r, "r 

.' ',,~,) .~, 

concerns to other areas. " " ,,' .' 
,), 

, , . " -, '1:1, .' .. :> ," . • . .' , ;. ,', " ,:: <' '",.', ' '. ,,: • ';, \ •• ~ "' "r; " 

The foregoing-'iis not the only'sOlution:',t'o.the,problem:but', it:is~';,I~., 
• ! . . , \ 

,'"-,",, 

believe,. better ,tha.n any other I 'have seen to date. ',If ,it:Ms/meri1::,::it,s~ouid:> 
. [\ I.",' .. ~, • 

be implemented immediately. 'l'imewill,thentell .. the' magnitude~ of>theprobl:em'" , 
,'." ",':. ,.' 

" .. 
and the efficacy of the solution. 

':" 
.' I' 

,.'" . 
':, 

.' 
"." • .1,' 

Commissionerfo:rdecision by the Commission. ''rherefor~; 'Without:~ing'<Mi'" ': 

comment Oll the m~!:itsof the eomplainAnt·s Showi~g:Iriii'>:~~Y'~t':~:i.~i;~i'~~ll~':" 
" ',,' 

" '; ,"'<" 'i", ,),~,.'~ o",>,!, \'·':~"'.":"'~','~"~"'''':'':'':''''''·,':::<:''''!~'~I'~<'.: .. ""', 
illeqal utility, activity to' its attention. ,'rhl.$' , regulatory·:b¢dy'eXJ.sts'to",heAr ,." 

, ',:' ',>' ,"": ~ '.", , '. "" ," '.. ., •• ,-.:, ~ , ," ',' . :.' '. 1.\ ~ 

the meritS of suchcomplai%i.ts and to:r~nci~r·decisioh~:'~~Cl~~:i.n9'::6~:ii~~~i~~;;~:; .. : 
• , -.' .,J ' 

action or other appropriate ,relief if, the evid~ti~~:SO:j~:~tifie~:~,·::our;,~t~;(~: I'::' 
. , .. '\:" 

• , " ',' • ',' 0 " ,," I· • :~ , ' ." • " 

recognize~ eannot' always, be C1Jrl:ently'~reast"of·.;"ll'utilitY':':Conduet'w" In,:, .... iew· 
" • .,' ". -, .• H" I" r"'. -:,. . ". . • ". 

of that reality it is apparellttha~ Mr. ~i~e~l:s·cionee~~";C1:"Will:in~~s~':to-:':.~. 
• , ~ (' ,. <)' " t, 

pursue what he pe~ceivesas UtilitywrongCl.OingdeSe~e~~,e~nsia.eratio~t.~T~~':,,:: 
, I • ,'" i'l .~' .', 

decision',today will nQt~ I trust,. :oetak~ as a.' ,rebuke: ,l:>y:Mfi'wil.~~~~::':MY,<,'.: ,,'~, " 
oDSe%Vation of 'Mr. Wilner ~sefforts'and,p~ie~patio~',/~i6~~.:~;~:.,.d~~;:~,~~~:;"'" . ":', 

lIP, .. -: .",'::.",".:: "" .' ' 1'",1', "',' ,,'I 

""" "',,,", .. , ·t., 

" 

.' ,'>."' ,',' 
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in the past j.s that he whole.heartedly pursues~s:i;t:Lo:O.she"believes to'beiil: 
, " 

the pUblicinte:rest. 
. '. ,:,' , . ". '''',.' .. , ··V ",";, .' 

If the legisJ.",ture enacts.'" prC)9'ramfor:fWlding"consumer 
, , '" , " ' "~, :.::; '. ,,: ': .. ,( , .. , 

represenb.tives as outlined above in this: . concurrence Iwouldienvis1on:th",t' " 
, " , , '0:'".," ,:.' ,:.;'-. .-'.".~ ".1 

Mr. Wilner's or9'~~Z4tion (consuxnertsLobby against M6nopoli~s:fmi~ht.vcrY'weil," 
. /' ,,,.'" ',- : "'r: " , .' 

qualify ,as ", qrO?P eliqible for inclUsio~on 1:.h~~Checklist,tO,~eeeive,~.v6i.;m~ ;', : 
>' .... I,' " ~.,." . ' . I', ': '~.: , ,', -,,', " :""', ' .• ".;" "" 

.,,", 

...... '., .' 

',', ,', . ~ '. . 

.~' . 

.;.'.' 

, ',. 

·c ,.:"" '.' , .. ' 
"'.' '.,' 

.... ' .. 

'.'''' 
, " 
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COMlUSSIONER CLAIRE T. DEDRIC:K,., DISSENTING: 
,,', ," ' .. 

My d:i.ssentfrom this dee:i.sio'n is based on my-b:eli~f< 
that the deeisionrefus·es an award of advo;ca'cy :f'ees:l.n.',th·e. ' 

,h' . " ... " .... ,. I 

narrow ease presented. here ~ut of "co.neernthat b~ir~:ad.:"ane:"',,un:re: 
striet,ed intervention i-n Com~ission procee-d'in'qsbY"num-er~s,'> 
eonsumer advocates 'andinterest~d"members Of-~h~,,'P~b:li~(';a~::' 
ensue,. rather than on the meri,ts o:! thi.s:s.p:ecif":l:e.,e'a~e",;:< 'J:h.~;:: . 
deeision in~orre'etly assumes tha...t' ~no.warcl: o'f:f~e:s:i:~,<:~~is;'e:a~,e:' 

.' • '. • • • >._ ' " .,,'. • ',,' j', .. '" I, ,.,:( :'_ ' ". " ,'" '\' ',' "~':" : "", c .~ '. , ' '','''' 

will "open the floodgates" to claimsfor:eomperisat:Lo:n:'".:~nCl::,,' ..... 
. ' ' " • ,.' .... ". ,'1 >,,' "",, ,:;:+.':,:· ... ·:,:· ... ·:.(::i, .... ~/ ".'".,.~_ :"'1 '.<. ',"',": I ~ 

therefore re j eets ·aelaiman t' prosen tinga 't:r:uly:·e'qu,i:ta})l'e':<e.l'aim,' 

for. fees' and one:wh;l.eh, .~~ it,;'fae1:.ual' ~a$£~'>':w~U'.l:~'::~:~~e>;e't,i~o:. 
pree~dent for 'a . floo4,: of' ~me··toO:",s"'from, the;<1'en~'r'ai"p:ub.ii~~~:'>' ' ' ." 

How is this. a' ~na,rrow~;(!ease7': T~~ .. 'ei~i~~ti.~:':i~:::t~i,;~·':;:t··: 
" , " ":<~: " , ,., .. , "._"~~':~".::';·'I,.:·_'-':,~,!,,,,,,,\ 

ease ,on his own,presented',ee:r::ta:Ln issues, for,the;',Comm'is:s:i-o-n,",'s , 

, ,'", 

! , " " " '. ':~". .~':. "'. ::~,"": ••.• ,,>,\~'.':.:"~:.~':.>'''~:,:' "'~;·;~~'·~;;:'\··:·~>·:>'~'r:>:,,::,l ,:'. " 
attention, the resolution, o,f· wMch, if:, the';:elaim'ant",s';,alle,Sa.:t:(ons.:. ,'.'.' 

. l' '... '," :", '.:, . '·>,l. '.';',' ,.':., ,,-;.' ,~'. :.,"-,:' ", ",- \ ,::·11:',,1.:· ..... ,'_:': . .""1';~·',:: .. :"', • 

are ultimately found .to be' merito,rious':,. would pro~uee' a::"f':tnaneia:.l,' ", ,'", : 

benefit for the ratepayer. The erU~ia~'po~nt::~:,h~W~~~~;.'~~>ihit~.:-:,;·,<, 
Mr. Wilner brought his' eomplain~' to t~, co~:t~,s:i'o~·"~~d:':;~~s~edY"it 

, . ,I .' , ":, ,"' , "", .::-., ' ~"," ,.':1. ",' " ' 

for some period of 1:ime without 4$sistance Qo'f, .th~6~~~is~::Lo:ni' ~'taft ~ 
That is, beea~se of unavoidable staffin9' p're~'sur.es':"and::··,·P:'~:i'orit::i.~'s,,;>.-

I , , " ' , ' 1 ' , • ,. , '.,"., ' , .• • i ,~',.' ,<,'/f" :: ,', • ." ~ 1 ',' :; ,c ; ", ,," ' • • 

Mr ... ': Wi,lner had to p'ursue the' matters' he- presen-t:ed".on:'·li:L's.-:;i6~';ri'~::t:·· .' , 
',', '.' '~. .' ',' ,'" ""'~~., I, :~>~,< .. ::I'~I ~" !,~, 

necessarily ineurring:':expenses o-f'hisown~' ,~"" ,'!" ",. - .... 
• ' • , ',.' • ,." .' • • .-" • ','", .'., •• ~ , " " • " ': -.< '.' .. ,'" • ~ •• I • 

. The. prine:!.p-.alpO-intis' this:' tlie.commiss'io,n~s.' sti\.f:f''':!.s 

the proper ~representati~e .oi the'pub-lic ·int~~~:st'i!n:~r'6.ee:~di~~'~~; 
before the commission~ Therefore; :Ln. ea.s'es'. :!.~'.whie~'~,:~h~" ~'t~ff>:' 

.~ ,i ." " .. , ~. :-: , .. "'" ' ." .• ,',~, ': '. ;"'/ ~:''' •• ' 
participates, it would boO. unfa:!.r to a:ss:e's:s·.add'i·ti'onal·'.eo:s:ts:':'a9"~in:s:t· 

,.' .' ' " " ~ • • , , ' '> " :,"" :; . r , " " ".:'" I , r ' 

the. taxpayers' for a4'Clitional pub"lie 'representa~ioxi,:,o:t':f"~red'>by:, 

intervenors and'othe'/ ~n~er~sted par-~:tes,'appea~i~9':b~f!o:i!~,:::the<.i:: 
.. . ".' .,' • ','~j,' """.' ,~";!' ,,' ';,.,~.;<"":';<:':"~">::<"':'J~;>j+:;~",<,' 

Commission.. This simple point s.erves, to' di<f,:ferentiate' "th::!.s ': ease ..... . 
, . ,.1. ,.,.. '"" I ',f "" .' '"".';.' " ' 

from the majority of '~ases in which th'e PUb·l,:te;'p'la:y~.: ~,"-;;::'.~i~;~",,:>rt ' 
~. " f :", " >.'.' -I1f-,' I.,~, . 

is a rare ease in which'the publ:ie. 1s.no-t r,ep:resen~ed.:or::a..s.s:i:stecr 
. ..,'. , ' .'., ,'. . ... ·'·'~:o/·~·":',··~.\'t,' I;'·':'.·i':·~"~'-:!"'''''·i:'<'':·'' ·:"l'."~' 

by our staff in Commission proee-edi;riqs. Furthe'r',,'·st'aff-i~,a~t':Lc±-':'~ 

patiol). would preclude:. a~A~ds o~ .feesto:p~~:.ie·"~:~~ie:~:~~,;'.·:'f+,:·q~;:~;iE.:, .• , 
le9'isla tive. proeeedin9' s,. in whi,eh;:the:sta·ffis"'requ'i·red.:".tOo:":,per·formi:;""·' .... 

~ '.', ,~. ·":i\\,.'.,I(,;' '-:". _,;',', "~:'/.'~;:;~:?,~,:~>:.?;~.;:, .. :;."~',. ' ' 
., ", ':.,~.> .. ',,' "',.' .... 1., c, .. , 

'" ',"' ~:/. ' •.. 'tl. 

>. ";,,., .. 1. 

l. 
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the Commi.ssi.on·s evi<1ence·-testinq function 'an<1to·~te:st ,th~:' 
i 

issues on the basis of its own exp-ertise •. ' .. ' , 
I b-elieve tli",t we' c",n"and should: 'co'nsi'd'eJ: An award of 

'\'", .. 
advocacy fees in ea;sesi.n. whieh .the' fol:lo~1n9" fa~,to'rs~ .. coa'lesce :",' 

1. ,The staff isineap.aJ>le ~or unwil.li~q: torep.resent· 
the complaining 'party~r p~rtie,s,. and, '.. . . , . , 

2. the, principal' issues adduced 40 not' require' the·' 

Commission to resolve ,c'ompetin9'" c];aims.,c~neern:in9' the~ .. .pu])'li~':' .' .... 

in'~erest", but require the cO~i~sion ~o';~sPOndqU''';~~·-j'.Ud,i~ial];y~ .... 
• ' \' 'I < ' •• I, I 

applyinqthe law to, past conduet or o~eurrenees,;; ~nd,'" ,' .. ' .. > ' .. 

3. th~ namedeompla1nant, if: re'pres~~ting,a'e'~a$~"'Of 
., , , , ,"", .',:. ':< ",;,;,".:1,;,', . 

~rsons r h",s no co·nfl.:f.ct· of interes·twith.·the class ',: an<1"is:','as,~" 

practieal matter" capable' ofbe'arinq' a::f:i:.du~~irY':r'~la~'io~shi; ",.' 

with the absent~'m~6X::S:'.Of'thecla,ss~':and .. , ... '. ,..... "'>:~", 
4. the~'eff'orts of, theeompl:ainant(s); ro'su'l:t.('in':e,i'the·r 

, 11 ' ';'' " 0" ", .' 

the protection or preser:vationof. a c.~nstituti:on",f;:I.:~h1:'.~ :o~':,~i9'hts 
of. the public, or such .' e:ffo~ts '., cr~ate ",,,,; eommoni:,fund,o:r ::other': 

tan(]ible benefit:· inurinqto the.'~li~_.. .. ,: 

Thesefourfactors,.all'o'f, which are: .presen't/in··':the:: 
• ' ,- <'. '.'J' ,," ",'~ I. 

Wilner CAse, are su:f'fiC:ient' to. tailor ,C::laims,'foradvoca;cy :;fees' 
so as to prevent 'any ":fl0049'ate~" effect.: Furth~r,. 'i~li~~~·~t~in> .. 
these factors an4 in the Wilner c,,-se, 'is th~'~r,i~~:t~l:e,':'~~4:'~~lay>' 
,,-c1voc:acy such as that ·foun4 he're fills a' vo':Ld. erea:ted,;bY,th~ 
Absence of staff partic:ipation .. 'Th,,-t,' i'8,~bU~:fO'~;~'Ilt¢-d~::'~ar~' 
ticipation, nothing lnay have.~en.done,in'the~"·ins':1:a:n.~:/C'a·se,.? For 

this service" the public .advo·cate de'serves'comp:ensa"t'io,n:'; 

" . 

A final point:. one of 'theComm1SSi,o.~"s·t'Wo>p.r~mary: 
functions. is the resolution. of· eompl~ints.broUg'ht'by:me·~b:er,s;'o:f . 

the. public' that A prActi~e 'Of A \Itili.ty,'o'r'earr:t~r :\::[,~\~n::tawf~l:_:, ::,:. 
It app-ears to lne that the ~e9'iSlat~reintended'~u~li,e~m;l,~iii~;;':'\' 

," '. ':", ~.' , ' . :' ,",::' _: .. , :,:~'" . ,>,: .. /,,;' .,. ',; "" <:'1 

'. 

to, be tried either J>efore th.isCommi's.sion..·or 'i:n···the:c:our'ts.'.·. . 
" '., _ _, ,,' I '.-, • '.':, >'.,r'·- ,,' ",-,:. -', <";<:;',,,·,:\::':~i' '~~";' ':", "~'",. ': 

While the courts' have el'a'J>orAte And. comple£ru,leS:~:g:overni:n9','::,fee>""' :' .. 
, ", ,- ." , " "'," '::" .. " ,'J " ',,~ I .'" ':" ,,': .. ,", ": ,,:' r, ,I' "I;' .... \"', ',' ~ " 'I ,", ".: .. " " 

AWArds, in A CAse such as.· this 'a . claimAnt:, , wou'l'd::have' ',a,t;'';:'!"ea's,t\: .. : 
':'J:,' 

'/" "". ',',,::;,,'::.:,'. \ ,.".' '.':,'J, 

""',' 
1 ," , 

. "~, 

", 
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a liteqable claim:, for comp,ensation., I ca.nperceive n~reason,' 

to. believe that the Lec;is.l:ature· intended-, to' impose. ',any' special, 
. . '. II .' .' ", "'0," : .. ' .: " "", 

disabilities. on. th.o.se having a. elaim.aga,instutility t>ractices.~'· 
~ . ' , . ,'" , '" . , ',- '''',,, . 

simp-ly bec'ause they brought their case be:fo·re: 'th:isComl1'lis.~si<>n;;::· 
• I"· , 

tTn:fo.rtunate'ly however,: this. 

maj'~rity' s decision tOday.' 

San Franeiseo,California 

March 7, 1978 

is the' practic:a,'l' effect,,'of;:the 
"'.,'" ",. 
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