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BEFORE THE PUBLIC UTILITIES comssxon OF THE smws oF cuxroman

CONSUMERS LOBBY AGAINST‘MONOPOLIES )
DAVID L. WILNBR IN PRO PER, _

-
i
I

Complainant, _
_ - - Case No. 10066
vS. (leed March 9, 1976)
THE.. RACIFIC TELEPHONE AND. - ‘
TELEGRAPH COMPANY, A CALIFORNIA
CORPORATION o

Defendént.‘

David L.‘Wllner, for Consumers Lobby o
Against Monopolies (CLAM), complaznant.,‘y"‘

Clay C. Burton, Attorney at Law,. for The
Pacific TeIephone and Telegraph L

Company, defendant. -
Rod Pinto, Attormey at Law, for the
mnxssxon staff,

Imm'-zm OPINION

David L. dilner. representatmve for Consumers Lobby J e
Against 1 \onopolmes,allegesthat The Pacific: Telephone and Telegrapn”;;
Company (Pacific) has frequently failed to collect tarxff ‘charges: .

{or removing zts PeX equlpment when replac;ng it with newer-Pac;f;cﬂd;j‘

equipment. Complalnant contends that as a result of‘the alleged
practﬁce, the costs of d;sconnectmon have been borne bv t

gex eral ratepayer. Complaznanm seeks. to compel Paclfic'to colleco 3¢'e,[ﬁ‘

a1l outstandzng charges of this kind. He also seeks to hav

Pacifit ordered to collect all such charges 1n the future,uherf fw,‘
‘contends that the economic burden of tae past undercharges should

be shifted from the gemeral consumer tc the company, PresumabIY‘bY fffjfj}=”

havzng_any undercharges collected paid to, or: used on: behalf of
Pacific's general ratepayers.’ Complalnann claims both atto ”ed
and lay advocate's fees. B ‘ |
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Pacz_ ic claime the. Commzssion has no power to award edther
type of fees. Administrative Law Judge Gllman, assmgned o ‘this o e
matter, took this question under subm;ssmon for advance determ;nation{j}ea
by tae Comm;sszon, wdthout protest from the partdes.- The qnestion o
will be decided on the pleadings, assuming for purposeS”'f'decLsxo
that complalnant will be able- to prove all the matters(a;,eged
Compla*nanm's clain is based on each of the_nonﬁtaxuxory

grounds for awarding attc“ney s fees, l.e., the commonwfun
theo*y, the' substan lal benefzt theo*y, the pr;vate attorne
general theory) and the vexatzous ang” oPpre551ve coddu;_f'
Since complainan: hao not alleged facts showdng vexacmou én
oppressive conduct, that theory Wlll not ‘be’ discussed fu:ther T

" Pac;flc clazms that the general rule both in Callfcrnmaf
and throughout the United States ls that each lltlgant muStmpay RN
his own attorney s fees, absent statutory authorzty'or an}agfeement SR
between.the parties. It contends that the Public Uﬁzlztxe ; L
Comm;ssxon has been g;ven only the JudlClal powerS“SPecifically

' deszgnated in' the Publlc Utzl;t es’ Code.; It reason € x T

that the Commission. has none- of the 1nherenc, nonstatucory.p‘wers
of a court of‘equzty and hence cannot proceed under*any 05 the y
theories listed above, all of which areequztabl‘ﬂzn nature '

~ Pacific also conxendd that an award under the‘common
fund theory wculd be inacproPrxate,sznce complaznant”s effbrts

were 1ntended o ‘ereate 2 new fund not to preserve'an exlsclng
one. ‘ | ' | '

Pacdflc notes that the Ccmm;s zon has prevlduslykheld

that -

other costs. The Callfcrnza Supreme Court"refused t‘ revme\
deczsmon, S F No. 233057‘.)? ' :
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That deCiSion is therefore binding precedent Since a
. denial of revzew by the" Supreme Court is a ruling on the meritsl
(People v Western Airlines (195:.) 42 Cal’ 2d: 621) The Commn.ssion
explained its ruling in PGE as follows.,, S e
. mAttorney's Fees and Other Costs

"At the prehearing conference, held on November 12

1973, counsel for Public Advocates, Inc. (Publiec -

Advocates) moved that . ome-tenth of :one. percent.: of

the proposed rate increase, a sum of $233,000,,

'be allocated by the Examiner to:the public for SRR
it to secure expert witnesses and capable: counsel' AT

This motion was denied from the bench by the Tt

"At oxral argument held on- May 12, 1975, TURN
requested that it be awarded $100,000: to:be
paid by PG&E for the purpose: of specifically
compensating it for its time and efforts. EDF
at the oral argument, . also requested: an-award:
of costs, but in an unsPecified amount. -TURN.
and the EDF were allowed until May 27:to file:
memoranda. of‘poznts and authorities" supporting

~their positions and PG&E and the staff'until

June-10 to respond.. -

"All the parties generally agree that there 1s

a general rule of American law which- normally
disfavors the allowance of. attorney's fees:

and costs in the absence of statutory or -
contractual authorization. -This rule has; been
adopted in Califormia in statutory form.as:
%ggtion 1021‘of the Code of CiVil Procedure&y

"Neither of the claimants Cited any specific:*“,’~“ |
statutory provision - of California- law'undeiﬁﬂf' !
which this Commission ¢ould awaxrd: fees, L ‘

though EDF claims that the Commission, like
courts of law and equity, has the. inherent
authority to award attorney's and expert -
witness' fees, citing Section 70L: et seq.
of the Public Utilities Code as authority.‘-‘-
TURN cites Section 701 .of the Public Utilities
Code as sufficient basgis. Both TURN and. EDF" |
relied on court cases for authority. None* of
the parties pointed to any case in which a..

- regulatory agency such as this Commission: had R
awarded costs,and we have been unable to find _f
such a- precedent. S S S
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"The part1c1pation of consumer and publlc R
interest groups, such as TURN and EDF, is notaﬂ RTINS
a new phenomenon. ~ Over the years many groupsﬁﬁ-*‘ff E
and dedicated individuals have' appeared’ ana i
participated in our proceedings. ‘Such.
partzcmpatzon is to be. commended, and’ even .
encouraged. We have reservat;ons, however,;‘"
about encouraging such narticlpatlon by
means of financial incentives. - Pursuant.to. S
Sections 307 and 309 of the Public Utilities:

Code we have assembled a legal: and technicalw
staff to assist us-in the performance of: our yv

duties and exercise of our powers. As the
staff points out in its. memorandum,: the' ' -
awarding- costs would require the people of
California to pay for representation: twlC(\‘_~u
once as taxpayers and agaln as ratepayers_;ﬁ[”i‘

"There is also: the qpestzon of how-such‘anﬁ«””
award would affect future proceedings.. i
~ Hearings in a case such as this one: underw~
consideration are lengthy affairs, and’ in,
the subject case the dedication'and - -
sincerity of the public. partlcxpantS-cannot
be questioned.  In the court litigation y'
where the rules as to. recovexry. of costs:
developed and are presently exclusively. ‘I
applied, there are specific identifiable. .. .
plaintiffs seeking to rectify" some lngust ce;“
Under the liberal rules that we, as a. Lo
regulatory agency, ¢onduct ouxr legmslatlve
proceedings, such as a rate case, there are
no such readily identifiable. pla;ntzf*s- i
A precedent of awarding costs would L
undoubtedly attract additional 1nzervenoru,v
most likely more than the processes of the . .-
Cormission would accommodate. We would then .
be faced with the necessity of deciding who
would be sincere and effective part;czpantsf '
and picking and choosing those to accept. |
as appearances. Such a procedure could’ notz'
avoid causing feelings of discrimination )»\\-~ .
among those rejected.- At the conclusion.of\,f,v
the case we would be faced with the necesszty-
of measuring the contridution of each:: S e
intervenor and the appropriate compensanlon. S
(Another Opportunity. for allegatlons ot T T
dxscrzm;natzon.)\ﬁa B L
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| fConsideringathé breadth of interest in a rate -

proceeding before'the’Commission;xit]wculdy;‘“ -
imposenan.impossibly;héavy-additional”burden;;j“
upon the Commission tc have to weighi the worth:
ol each‘contributicnﬁby’theqnumerous;prOrbono;
intervenors’who\would]be*antractedSwereithere
a finaneial inducement added. S S I
"As a practical matter we consider our past "
decisions to refuse.the-awarding*ofﬁcost3¢t0b‘f
have been wise ones,  and this opinion has not
been changed by the circumstances we have |
before us. We also conclude that the -court -
cases cited by the claimants are not . ™ o
sufficient autnority for this Commission, an'
administrative agency, to award ccsts to- .
participants in a general rate case, a . .
legislative, not a judicialgprdceeding;..
"To open so wide a door, and to impose an
additional surcharge.upon“anyyrate:awa:¢350=,
as to satisfy the costs incurred by volunteer
Pro bone groups, howevervwell‘intentioned;.ugl«
must be the province of the Legislature. . The .
constitutional and legislative mandate‘to -
this Commission is not that broad. ' Accordingly, -
we have not, in our adopted resultsof . T
operations;"includedfaS'an'opera:inggcost}”anY3f‘_
attorney's fees or similar costs for volunteer . .
groups, ana‘the-request-dﬁRTURNwanﬁaEDF@£OrﬂA3‘_u
sucx fees‘and*costsywill be denied.™ oo




C.10066 Alt.-ALJ-ka *

The holdn.ng in PG&E, supra, wh:.ch follows the hold:x.ngs in‘ s
- all prior Comsission matters in regard’ %o attomeys' fees is. appl:.cable S

here. This Comm:.ss:.on does not have jur...sd:.cta.on to award attorneys |
fees absent statutory «s.u'cho::':x.ty.1 - ‘ S ey

It is agreed by all’ parta.es that there :i‘.s no ¥ statutory
authority in the Public Utu.l:.ta.es Code wh:x.ch expressl'y' authom.zes the L
Commission to grant attorneys' fees in a caseisuch as the one:at: \bar. j; SN
Compla:.na.nt asserts that we. have certa:.n n.nherent equa.table powe:f" S
which author:z.ze the grant of attorneys fees: in ~a la.m:.ted}“ umbe of DR
s:.‘:uat:.ons, especn.ally those s:.tuat:z.ons set forth :Ln Seri'-an xr Prn: e

the oppressn.ve conduct theory. SR SRS A
| “The Commn.ssn.on is, w:.thout quest:x.on, _fvested w:n.th equ:.table
powers a::.d may invoke remed:.es d.eveloped by courts of equ:.ty. e

lOBL«, lOSL., and 1071)- But to say. that we he.ve some powers‘ of_‘ g urt
is 2ot to Say we have all powers. The Comm:x.ss:i.on bas’ cons:xstently PRGN
dismissed actions where the compla:x.nant has prayed for damages fof”“'
vortioss conduct (Townsley v PT&T (1972) 7l CPUC 31+1>, damages for._,_-j” ‘
breach of contract (Msk v PT&T (1971) 72 CPUC 735) » and conseq_uential
demeges {Horwity v PT&D (1972) 72 CPUC 505) The Commn.ssion has

no jurisdiction to adaudzcate alleged v:’:.olations of trademarks (Al

Astro Ine. (1969) 69 CPUC 258); nor credmtors' mghts (Hempy v PUC . - B
(1961) 56 C 2d 215); nor Lo restra:x.n nonuta.l:.t:ues (Santa Cruz v L& ‘Port
(1966) 66 CPUC 523), see generally Cal.y--' .U ) D:.gest, Comm.ss

17-:1.09 et seq. R

1/ This holding does not include. a.ttomeys' ‘which may be- awerded
- pursuant 1o discovery motions. We expressly leave. the question:
antn for: attorneys' fees in that - situation... (See-Public Utilities ', @
Code Section 1794, "The Commn.ssn.on...may...cause “the' deposn.tiom of
witnesses...to be taken in the manner prescmbed by’-:law or-Llik ‘
depes:.tn.ons :.n c:\.v:s.l acta.ons ln the supenor courts '
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| Section 5 of Article 12 of the Constitutmon of the stame
of Calmfornla provides that. "the Legzslaxure has plenary power;

unlimited by the other—provisions of this” constitumion but consistenxf};[ 

with this article, 1o confer addit;onal authormty and Jurisdictlon

upon the commission, -.." The Leg;slatmre has: never granxed the*“j?ffﬂ\

Commissiorn guthority to impose attorneys' fee$-|   G
| Section 1021 of the Code of Civil- Procedure stazes.ﬁ__f, ¢

"Except as ‘attorneys”’ fees are specmflcallydprovmded
for by statute, the measure and mode, of‘compensaxlon
of attorneys and counselors at law is left %o the..
agreement, expressed or implied, of" the partle 'Q‘”

In 1977 the Legisleture added Sectionl02L.5 %o’ the Code ‘ofa C:.v:.l
Procedure, whlch provzdes as follows*

"Upon motion, a courtlmay award attorneys' fees to a
successful party against one or more opposing. partmes
in any action which has resulted in the enforcement:
of an important right affecting the pub11c~interest
if: (a) a significant benefit, whether pecuniary or
nonpecunisry, has been conferred on the:general: publlc
or a large class of persons, (b) the necessity ‘and™
financial burden of private ‘enforcement. are’ suchAas
to make the award appropriate, and (c¢) such fees' should
not in the interest of justice be paid out of “their

recovery, if any. With respect to actions: 1nvolv1ng
public entities, this section applies’ to' sllowances :
against, but not in favor of, public.entities, "and” no
¢laim shall be- requlred to be filed therefor.W," o

This section on its face applmes only 0 courts. S : \
Of principal szgnmfmcance 0 our analysms«of thas problem

is the recent amendment of the Publmc Utillties Code Section h53(
which states: L 5 _m - Lo

"No. public uxlllty shall preaudlce, dlsadvanmage, or
require different rates :oxr deposit amounts from.a:

- person because of race, [religious-creed, ¢color,’ nazlonal
origin, ancestry, physical handicap, medical cond:.'c:.on,
occupation, sex, marital status or changes in marital:
status. A person who has exhausted all. admlnmstrazlve
remedies with the commission may institute’ a suit for"
injunctive relief and reasonable-attorney’s fees- in“ﬂp‘
cases of an alleged violation of this subdivision. . 1
If successful in. lmtlgaxlon, the prevailing party: sh ‘l [;
be awarded axtorney s fees- (1976, Chapter~ll7a.) SRS
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In Section 453(b) the Leglslature was. i‘aced w:.‘ch 'the ST
problem of awarding. attomeys' fees in ac‘cn.ons brought before lthev , )
Commission. The Legisla‘cure specifically d:.d not prov:.de for i ,

ttorneys' fees in sucb. actions but prov’ided that- ai‘ter "a. person"'f. N
who has exhausted all administrative remed:.es" ZLS successi‘ul in'
litigation, "the prevailing party shall be awarded attorney"s _».:E.‘zee‘ N
The Legislature could have provn.ded that the Commfssion award a:t.tomeys' \ N
fees but it did. not; ‘it provided that a.f‘cer adma.nistratn.vef remed‘iesf_, RTINS
were. exhausted a party, if successfx.l in court, shoul‘ obtaih ‘:a't:.torneys'
fees from the court ' ST :

to pem:x.t -t.he Commissa.on to award attorneys fees, axid ‘oased o $ recent
amanments to the Publ:uc Ut:.litn.es Code whn.ch specn.i‘ically authorize"'

+0 award ”lay advocate s" fees._
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IT IS ORDERED that complainan'c's petn.tion for attorney s
fees and lay advocate's fees is demed. Th:.s matter is referred to
the pres:.d:.ng Commissioner for fur‘ther proceedn.ngs._ T o

The effective date of th:.s order shall be th:.r'ty days

after the date hereof. i

‘Dated at’ Sa.n’!‘mnchou ., Caln.fom:.a, thls 7;%;
day of __ . wamiw ° . 197.3‘-,’ | '
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' Coucurrmg OP:Lm.on-‘ .
These proceed.mgs present once aga:.n for the Commss:.on s determ:.neta.on
the quest:.on of our ab:.l:.ty to ewa.rd attorneys fees for prosenteta.on a.nd

representata.on of publ:.c :.nterest :...sues by pr:.va.te parta.es or ent:.t:.es"m our

'rodey s dec:x.szons d:.scuss the appl:.cable court dec:.sionsy: :S.n grea.t‘, eta:Ll,'-
.md X bel:.eve, correctly apply the law to the fectuel sa.tuat:.ons presented
basic :x.ssue however, is. broeder than the lmted questa.on o:E our jurmsdmction t

a.ward attorneys £ees. It a.s more properly drrected at the eb:x.l t of consumersh
represent. As noted t.he Comm.ssd.on s, staff has an obl:.ga.t:.on. to- protect the“

overall pu.bl:.c :.nterest. But "publ:.c end publ:.c interest" represent mny

enta.ty tha.t mght cla:m t.he role of. consumer a.dvocate, publ:.c a.dvoca.te o someths.rg
smler Whet we’ requ.xre ;;;a Comnuss:.on, _ ‘ order to maJce ultma.t ‘dec:.sa.ons,

not as an advocate, but as the tr::.er of; fect, determmer o£ ‘pol‘.a.cy an

concluder of :u:.w. is a profess:.onel record reflect:.ng the broa.d pectrum_of S
views tbet consutute the vern.ous seqments tha.t collect:.vely -make up the "publn.c

and - :.mpact the publ:.c :.nterest. ‘ 'ro creete thet profess:.onal record the,«varn.ous_;jy'v‘:_"}
segments must’ not only ha.ve odequate counsel, n

alse ha.ve adequate expert:.se, d. e. w:.tness fees.: "

is fund:.ng-—adequa.te fund.xng--.for the result des:.red.
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The problem is prope'-'ly sta.ted- Ty ") How do the var:.ous'segments of 3
the public wh.xeh wlsh to h:.w" thea.r v:.ews considered by the Com:.ss:.on in formel
proceed:.ngs make those v:.ews }cnown to the Comma.sszon in e prof.es ] ona.lly' ompetent

_m.nner? '.rhe answer t.o the quest:.on :.s one whzch has ,troubl ;‘d s, | tha, 'ega.slature

tode.y s dec:.s;ons, :.f. supported .by' the Ca.ln.forma. Supreme om:t the enswer

must come £rom tbe leg:.sleture. «

- Should: mhe&ala.form.a. Supreme Ccmrt d:.uagree w:x.th today L3 deoa.sions end
exrend its recent aot:.on.-. J.nvolv:.ng court ordered rea.mbursement to successful‘ o
la.t:a.gents to proceedmgs conducted by adm.n:.strat:.ve bod:nes such e“ the “" e

Comm:.ssa.on, then an ent:gre set of new, but not unsolvable, problems w:.ll confront o

us.‘ I would not: sh:.rk the respons:.ba.l:.ty to fa.ce these problems f"“l" bel:.eved‘

would not embark upon suoh ar venture end would J.ook, B

the leg:.sleture for- soluta.on.
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f:.nancn.a.... hand:.ca.p that I am sur.e would qualey under a.ny gu:.dela.nes created by

the 1eg:.slature. If they d:.d Dot sa.tn.sfy the consumexs expectations 3: 'am sure |

belicve, better than any other X hnve seen to date.

be :.mplemented :.mmed:.ately. 'r:.me w:.J.l then tell the magna.tude _of \the« p::oblem

and the eff:.ca.cy of the solutn.on. - | o

This proceed:.ng has not been submtted on the mer:.ts by‘ the ass;gned
cOm:.ssa.oner for dec:.sa.on by the COm:na.ss:Lon. 'rherefore, w:nthout -mak:.ng ,‘;"-.‘my
commem: on the me:zts of the complm.mnt's shomng I w:.l.'l. say tha.tl i the con -
tentions of the complamant are bome out: by the ev:.dence Mr.‘ W:.lner ‘;::x.ll. hav
performed a valuable publ:.c sexvice n.n f:.ln.ng the pursu:.ng Cas‘ No- 10066‘
Commss.wn should, apprec:.a.te the efforts o:E J.nd:.vu.dua.ls who~ bra.nq :.nc;dent of
a.llega.l ut:x.l:.ty acta.v:.ty to :.ts attent:.on. : 'rh:.s xegulatory.body ex:..;ts © eax

" - the ments of such compla:.nts a.nd to render dec:.s:.o::s order:mg ollect:.v




RN

the publ:.c :.nterest.r :I:f. the leg':x.sla.ture enacts a. program f.o.r fundn.n' consume::

fund:.ng through ratepa.yers.-
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conn:ss:onzx‘cnaxnzfm.‘DEDRICKAVDISSENQiNGé e

b
Ao

My d;ssent from this decision 13 besed on myﬂbelief

w;ll “open the £loodgates to claims for compensatie

fox tees and one which, on its tectual besis, woul‘ have se
precedent for a. zlood or me too’ from the generel publi

attention,
are ult;mately found to be mermtorxousf

benefmt for the retepeyer. The cruci&l point} however

before the Commission., ThePefore, in ceses in whichdfh'
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the CommiSSion s evidence-testing tunction end to test the
issues on the bnSis of its own expertise.nu,v _"j"_‘ . .

I believe that we cnn and ahould consider nn awnrd of A
advocacy fees in cnses in which the following fnctors coalesce'ﬁm”;f'

, l. rhe stazf is incapnble ox unwilling to represent i

the complaining perty or perties, nnd ' . R R

2. the principel issues edducedxdo not require the
Commission to resolve. competinq claims concerning the public'
intexrest®, but require the COmmission to respond quesi judi”
applying the law to past conduct or occurrencen, nnd“ d  :

o 3. the named complainent, if representinqma clnss ot
persons, has no conflict o£ interest with the clnsa dnd iw, s
practicnl metter, capeble of. benring ar £iducinry relntionship
with the ebsent members’ot ‘the clnss, nnd iwf';jnﬂu‘V3 ﬂﬁ : s

4. the efforts of the complainnnt(s) resultﬁfin either.;T :
the protection or preservntion of a constitutionnl ri ht or rights;vﬂ
of. the public, or such efforts create a commonvﬁund or other ’ |
tnngible benefit inuring to the public- : '

These four fnctors, all of which are present_in~thefv~"i”
Wilnexr case, are suf!icient to tailor clnims £or ddvocdcy'!ees -
50 ag to prevent nny *floodgnte effect.- Further, inherent'in,\
these: factors ‘and in the Wilner cese, is the principleethn‘ ley
dvocncy such as that £ound here fills a void created by the"_
absence of staff pnrtiCipntion., That, is, but !or out&ide‘par—=w
ticipatioen, notbing may have been done in the instnnt:cese;g

this service, the public advocate deserves compensatio

A final point: one of the COmmiseion"s two primery
functions is the resolution.of complaints brought by-members of
the public thnt a practice of a utility ox’ carrier i'”unlnwful-
It appeers to ne thnt the Legisleture intended such,cemplnints
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a lmtegable cleim for compensation., I can perceive no reason

to believe that the Legislature intended to impose any speciai‘“”

disabilities on those having a claim egainst util;ty practices
s;mply beceuse they brought the;x cese before th;s'Commission.
Unfortunately howeverf this is the prectmcal_effect‘of the A
majority s decis;on today.” B oo e

"

San P:ancisco, Californie'
Maxch 7. 1973 o




