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Application of Southerm Pacific ).
I‘ranspoiga.m.o§ Cor:xpa.ngi to f ‘ ; .
Discontinue the Operation o
Passenger Trains Between San ) Alzgﬁggtégn I§°' 13;%9
Francisco and San Jose and J
Intermediate Points,

(Appearances are listed in Appendix AJ)

OPINION

The Southern Pacific Transportation Company (Southern
Pacific) filed Application No. 57289 with this Commission on May 9,
1977 seeking authority to discontinue the operation of passenger |
train service between San Francisco and San Jose and intermediate
po:’.nts. Southern Pacxficy asserts in its appl:.cat:’.on that public
convenience and necessity do not require the continued operation _
of that passenger service,

An Order Inst:ttuting Investigation, comencing Case
No. 10380, was issued July 26, 1977, which proceeding was consolidated
with Application No. 57289. :

A prehearing conference was held before Adm_.m.stratn.ve Law
Judge John B, Weiss on Jume 10, 1977. Thereafter public hearings
were held before that hearing officer on August 1, 2, 3, 4, 5, 8, 9,
10, 11, and 12 in San Francisco; on September 6, 7, and 8 in San
Francisco; on September 13 in Mountain View; September 14 in San Mateo;
September 15 in Palo Alto; Cctober 5, 6, 17, 18, 20, and 21 in San
Francisco; October 27 and 28 in Palo Alto; November 14, 15, and 16

in San Francisco; and February 21, 1978, with Richard D. Gra.velle,
Commissioner, presiding, in San Framncisco.

1/ For background information a'summary of Southern Pacific's
' . operations is covered in Appendix B.
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. On Novembexr 21, 1977, the Commission staff (staff);filed~
a petition for an order dismissing Application No. 57289 on the
grounds that upon completion of direct showings by Southern:Pacific
and'ptotestants California Air Resources Board, Bay Area Air
Polkuﬁion‘Control District, California Department of Traunspoxrtation,
Santa Clara County Transportation Distriet, United Transportation
Union, City and County of San Francisco, Metropolitan Transportation:
Commission, and the Brotherhood of Locomotive Engineers, the
evidentiary record demonstrated that: ' |

1. Applicant has not met its burden of showing
that the public convenience and necessity
does mot require continuation of passenger
train commute sexvice between San Francisco
and San Jose and intermediate points.

No sufficient showing has been made upon
which a determination can be made that
aprlicant's overall intrastate regulated
operations are anything but profitable.

No showing has been made, nor can it
reasonably be inferred, that applicant's
overall intrastate regulated operations
either axre now or would operate at a loss
with the continued operation of peninsula
passenger commte service.

Applicant's total system operations are
profitable. It cannot be reasomably
inferred or concluded from this record
that continuation of peninsula passenger
train service could possibly constitute
an undue burden on interstate commerce.

Applicant's parent, Southern Pacific Company,
is a thriving, financially healthy corxrporation
that has recently posted record earmings and
is experiencing no difficulty in obtaining
resources to fimance expansion prograns for
any of its subsidiaries, including applicant.

Applicant has not demonstrated that its
claimed loss in operating the peninsula
passenger commute service outweighs the
public need for the service being provided.
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Applicant’s proposed bus service altermative
is bzsed on assumptions which are not
practical oxr realistic., It is not reasonable
to asswee that the public convenience and
necessity now being sexrved by peninsula rail
passenger comute service could be served now
or in the future by the proposed bus service.

Applicant has not demonstrated that its

claimed operating losses in providing

peninsula commute passenger service cannot

be offset through actions short of discontinuance,
including the full utilization of applicant's
adoinistrative remedy of application for a

fare increase. '

Applicant has failed to aggressively promote
and market the peninsula passenger commute
service.

Applicant's peninsula passenger commute service
has not kept pace with the changing pattern of
peninsula population and travel characteristics.

MIC's PENTAP report to the state legislature,
dated Jannary 1977, recommends the improvement
of applicant’'s service as the principal element
of West Bay corridor transportation.

Assembly Bill No. 1853 resses clear
legislative support for the preservation and
enhancement of applicant's service and the
concept of support of applicant's service,
with public funds. *

Transit agencies along applicant's commute

corridor and MIC are in the process of Implementing
financial plans that will provide public money

for the continuation of applicant's service.

Public a§encies are prepared to negotiate
with applicant for sexrvice improvements in
the passenger commute service to be paid for
by public ds. Applicant has refused to
negotiate any purchase of service arrangement,
but has demanded a complete buy-out of its
entire passenger service, and one-half of its
double mainline trackage.

The refusal by applicant's management to
negotiate in good faith for available public
revenues is inexcusable, and reflects a

disregard, or at least a lack of basic
understanding of applicant's public responsibility
as a regulated carrier of passengers in this State.

-3~
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The staff requested that Case No. 10380 continue as a
forum to investigate measures to improve Southern Pacific's

“passenger service and explore the various alternatives to obtain
public fund subsidies for the passenger sexvice.

Southern Pacific, the city of San Francisco, and the
' California Department of Tramnsportation filed responses to the
staff petition, and the A{x Resources Board submitted a letter in
support of the staff's petition.
Responses to Staff's Petition to Dismiss

Southern Pacific contends in its response to the staff's
petition that, although it completed its direct showing in support
of discontinuance, the staff's petition should not be acted on by
the Commission because the staff's petition is an a.t'telnpt.' to "by-
pass" the hearing officer. The hearing officer issued a ruling on
October 17, 1977, which expressed his opinion that further evidence
of the results of commute service operations should be presented at
2 later time, :
The heaxing officer may, as SOuthem Pacific points out,
pursuant to our Rules 63, direct that certa.i_n evidence be produced ‘
We respect our hearing officer's personal point of view, but as the
decision makers, we conclude that the introduction :f.nto the record
of the type of cost studies required by the hearing officer would not
supply the evidence necessary for Southern Pacific to prove the
missing element of its prima facie case, and thus would not aid us
in reaching a decision as to the staff's petition. To allow further
bearings on such cost studies, with attendant cross-examination by
protestants would 'only further delay a decision on Application
No. 57289 and would cause Southern Pacific, the stéff, protesitants,
and other interested parties following this proceedi.ng to :t‘.ncur ‘
needless expense,=

Southern Pacific emphasizes in its response that we should
not grant the staff's motion because Southern Pacific has not "...been
given an opportunity to present any rebuttal evidence." An opportunity

2/ We axre, as discussed In the following portions of this oxder,

- {aterested in considering incremental out-of-pocket or over~the-
rails results of operations for Southem Pacific's commter semce‘
in continuing Case No. 10380. -
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to present rebuttal evidence would’oﬁ1y~be required by the due
process clause if, in considering the staff's petition to dismiss,
we relied upon protestants' evidence. As the discussion below will
show, we rely only on Southern Pacific s direct showing.

We now wish to issue an opinion, in part, because Southern
Pacific has applied to the Interstate Commexrce Commission (ICC) to
discontinue passenger service. We also feel obliged to issue a
decision so that our ruling is before that regulatory ageﬁcy-aq it
considers the question of whether Southem Pacific's passenger
sexrvice is a burden on interstate commerce to the extent that it
should be discontinued. Most importantly, we believe an opinionyon
the merits of this case can be made based on the applicant $ showing
standing by itself and accepting it in its most favorable light.
Admintstrative Law Judges' Rulings |

Before discussing the staff's petition to dismiss Applicatlon
No. 57289, we will address and clarify issues surrounding the function
of our admxnistratlvu law judges. Southern Pacific, the staff, and
the city of San Francisco address these issues in their respectzve
" pleadings. |
Southern Pacific

~ Southexn Pacific contends that the staff's petition is an

indirect appeal of the hearing officer's xuling of October 17, 1977,
directing the production of further evidence., SouthernuPecific\
states:

"eeesit Is submitted that the Commission should not
permit the staff tovcompletelgi ypass the
s

Administrative Law Judge in t manner and should
require submission to the Administrative Law Judge
for consideration and a possible ruling before
considering or permitting any petition made
directly to the Commission., Only in this way can
the Commission and all of the parties obtain the
benefit of being made aware of the views of the
presiding officer who is the ornly independent,
non-agversary person fully familfar with the
record,”™

Staff ,
_ with respect to Southern Pacific's contention that the staff
) should have first made a motion to dismiss to the hearing.officer foxr
a determination, the staff states:

-5-
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. - "Rule 633/ of the Commission's Rules of Practice
and Procedure grants authority to the presiding
officer to make all rulings which do not involve
a final determination of proceedings. While the
presiding officer is thus powerless to grant the
relief requested by this petition, pursuant to
Rule 63 the relief may be denied. Any f£air reading
of the ALJ's Ruling of Octobexr 17, 19?7, supports
the staff's belief that its present filing may be
deemed to be denied by the presiding officer. This
matter is now squarely before the Commission.”

Discussion _ | ,
Southern Pacific and the staff are both in erxror. Our |

“hearing officers cannot, on their owm, Tule on the—meritsvof_métions*tb
dismiss, to either grant or deny. Our hearing 6ff£cers preslide for the
function of insuring that our hearings aregproPerIy-conducted'and‘an‘
adequate evidentiary recoxd is developed in the absence,ofﬁthé assigne&. ,
CommiéSioner,'who is the presiding olficer. They are acting’in,iieu .
of and on behalf of the presiding Comissioner. Substantive motions 4

Y ae . ar . . o dismiss e .
presiding officer.~ Either the motior ,results in a Commission

N

- are to be discussed between the hearing officer and the assigred 'L///

3/ (Rule 63) Authority. The presiding olficer may set hearings and
control the coursc tacreol; adminfister oaths; issue subpoenzs;
raceive evidence: hold zcppropriate conferences before ox during
hearings;: rule upon all objections or motions which do not involve
final determination of proceedings: rececive offers of proof: hear
argunent; and fix the time for the filing of briefs. He may take
sucl other action as may be necessary and appropriate to the
discharge of his duties, consistent with the statutory oxr other
authorities under which the Commission funetions and with the rules
and policics of the Commission. o \

The "presiding officer™ in our proceedings is always the .
Comnissioner assigned to preside on the particular proceeding by the
Comraission majority. This assignment of Cormnissioners as :
presiding officers occurs at our regularly scheduled public
mectings. On occasion we miy assign two Commissioners as

presiding officers to a proceeding. In this particular

proceeding, Comnissioners Cravelle and Dedrick are the assigned
Commissioners., The presiding officexr (Commicsioner) may

delegate to a2 hearing officer the function of conducting .

hearings in the absence of the presiding officer. In that

capacity, the hearing officer attends to most evidentiary.

rulings and other functions attendant to the daily »
conduct of our aduinistrative heariags on behalf of the |, - 3
presiding officer/Commissioner. Rulings 35 aed by e hearing =\
¢ FECor presding 2t fne <b3VE <F Yhe Precding oFfusr ave
Leomel 40 ba rulivigs il o the precding ¢ FFcor, ae
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decision (after the matter is presented to the full Commission by
the presiding Commissioner), or it is taken under submission and
ultimately addressed in the final Commuission ordex. Our hearing
officers take such motions under submission, and the motions
remain submitted until the presiding Commissioner submits

the matter to the Comission for decision. £4/

The City of San Francisco's Position that Certain
Rulings of the Presiding Hearing 0fficer Should
Be Rejected -

The hearing officer's ruling of Octobexr 17, 1977 is the
subject of much discussion in Southexrn Pacific and the city of
San Francisco's responses to the staff's motion. |

Southern Pacific states:

"In his g tober 17, 1977 ruling, the presiding
officer2/ apparently concluded that applicant
has, in any event, made a prima facile case of
confiscation. While applicant did not include
such an allegation in its application, the
presiding officer was clearly correct in con-
cluding that at least a prima facie case of
confiscation has been made." _

"Thus, as concluded by Judge Weiss in his
October 17 ruling, at least a prima facie case
of confiscation has been presented which could
support an order authorizing discontinuance
and, as requested in the application, 'such
other relief as may be appropriate'.”

While Southern Pacific is not disturbed with the hearing
officer's ruling, the city of San Francisco states:

"In support of abandomnment of its commute service
before the ICC, Southern Pacific has relied on

two rulings of the hearing officer in the instant
case. (SP Petition, ICC Finance Docket No. 28611,
page 16, Items 34 and 35.) These rulings' were
issued in excess of the hearing officer's
authority and were factually and legaliy erromneous.

5/ Southern Pacific apparently believes the hearing officer or o

adninistrative law judge is the presiding officer. From the ' 45!

. foregoing discussion,it should be clear that such is not the caserDite
5-/‘3‘/ rheh@eﬁ.’:ﬁghorech Ve Yo oy o EfFects danels of wwtrars ¥

&tﬁ.\f\m':‘» Med © 1w a'f"ho;f Coyy\m(.gg',m f’roc@oéxng‘ b*’!" OA“’V‘ -7\ |
W~;15 ofFtedrs oné ‘W,;-Q‘Z;‘,w lod 'b.'z “}41(‘ Commummysstmn . INne
< pp(cco‘iw; o ¥ris haldins s Pro:/-al-wﬂ Ovsf7,

- -
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Since ICC administrative law judges have
greater 2uthority and responsibility than .
their PUC coumterparts, it is possible that
the ICC may misinterpret the weight to attach
to these rulings. The PUC must reject and
reverse these erroneous rulings.”

The hearing officer's ruling of October 17, 1977 was
inproperly issued. Witk respect to the dicta and discussion
surroundxng the hearing officexr's directive for further. evidence,
we wish to clarify, so there will be no-mlsunderstandiqg, that
such language and interpretation of law and cvidence are not binding.
They constitutevouly‘the hearing officer's personal view. Thé
hearing officer acted beyond the dbounds of his authority in Lssumng
the ruling. Proper procedure for issuing 1ﬂtcrlocutory proceduxal _
rulings is for the hearing officer to discuss a proposed rulmng with
the presiding officer (Commlss*oncr).s/ This is particularly true
hexe where the mature of the ruling was more substantive than
procedural. That procedure was not followed in this instance. The
hearing officer’'s comments, improperly issued, on the law«and'the‘
evidence presented should be viewed as his personzl expression and
should be afforded no wore welght than an expressxon by any of our
otber staff‘members. '

6/ As such‘ when parties take exception and seek review of 2 hearing

officer’'s Interlocutory ruling, they are in essence taking issue
with the presiding Commissi oner s ruling; and the rulxng can be
changed by either the presiding Commissioner or the magorlty of
the Comm;ssion.
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San Francisco takes exception with the facts and law
on which the hearing officer based his ruling. However, in view of
our disposition of the staff's petition, & discussion of the personal
expressions in the ruling is not necessary. We trust we have put
the ruling in proper comntext to avoid any misunderstanding. The
following portions of this opinion will address the staff's petition
to dismiss Southern Pacific’'s application to discontinue service.

The Staff's Petition for An Order
Dismissing Application No., 57289 :

A summary of the staff's petition appears above, and

thus the discussion which follows will address Southern Pacific's
arguments in opposition thexeto.

In its response to the staff's petition, Southern Pacific
alleges that it has presented a prima facie case on the question of
public convenience and necessity and contends that "to establish a
prima facie case it is sufficient to simply show that the service |
is being provided at a loss and that there are possible alternatives."
(Response, p. 15.) However, the California Supreme Court has held
that:

"Whether public convenience and necessity exist
cannot turn on the question of deficits in the
operations of some particular segment of the
company's intrastate business.” (Southern Pac.
Co. v Public Util. Com. (1953) 41 > .

Thus, in determining whether Southexn Pacific has introduced
sufficient evidence in its direct showing to require the denial of the
staff's petition to dismiss the company's application, it is not
enough that there is evidence in the record of deficits resulting
from the company's San Francisco-San Jose passenger operation. -There
must also be evidence that the company's entire intrastate sexrvice is
unprofitable. As the court held in Southern Pacific Co. v Public.
Util., Com.. supra:

"ee. Where the overall operations of the railroad's
intrastate service is profitable it has been
rightly stated that the commission may compel the
continuation of a portion of such services at a
financial loss and that such requirement raises
no issue wnder the fedexal comstitution...”

(41 C 24 at 366.)

9.
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: In Southern R. Co. v North Carolina (1964) 376 US 93,

11 L ed 2d 541, 84 S Ct 564, a case cited by Southern Pacific to support
its summary of the elements of a prima facie case, the United

States Supreme Court stated that:

"In cases...involving vital commuter services
in large metropolitan areas where the demands
of public convenience and necessity are large,
it is of course obvious that the Commission
would err if it did not give great weight to
the ability of the carrier to absorb even
large deficits resulting from such services..."
(11 L ed 24 at 550.)

It is established, therefore, that in a discontinuation
proceeding'before this Commission one of the elements of the _
applicant's case is the overall profitability of its intrastate
operations. However, before examining the record to determine if
there is evidence of the profitability of the company'é.intrastate
rail operations in genmeral, it is appropriate to discuss the standard
against which such evideace, if any, should be measured.

The staff petition for an order dismissing Application

~ No. 57289 is by its mature similar to a motion for nonsuit made to
a trial court upon completion of the plaintiff's direct case, and
thus the standard which the Commission should obsexve injconsidé:ing‘
such a petition should be the one observed by Califormia's txrial
courts when faced with such motions. That standard was explained
by the court in Bunch v Henderson (1959) 167 CA 2d 112, 113, as
follows: : '

"When considering a motion for a nonsuit it is
the duty of a trial court to give plaintiff's
evidence its full legal weight, to disregaxd
all evidence conflicting therewith, and to
give plaintiff the advantage of every legitimate
inference that may be drawn therefrom. After
having done so, if there is any evidence of
sufficiently substantial character to support a
verdict for plaintiff the motion must be denied.”
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~ Although Southern Pacific argues that "an evidentiary
showing of overall operating results is not an essential part of
a prima facie case™ (2 conclusion with which we and the Supreme
Court do not agree), it nevertheless contends that it has produced
evidence on the point. It cites Exhibits 14 and 1B which,‘by its
own characterization, pertain to interstate operating results, and
Decision No. 87063 dated March 9, 1977 in Application No. 56999, of
which the hearing officer took official notice at Tr. Vol 17, pp. 1963~
1969. By Southern Pacific's own listing then the only item of evidence
that purports to deal with its Iintrastate operating results is Decision
No. 87063. CResponse, PP. 20-21.)

It should be noted that Decision No. 87063 was an ex parte

decision. No hearings were held and the allegations of‘Application
No. 56999 are, and remain, untested., In Application No. 56999
Pacific Southcoast Freight Bureau, on behalf of 35 Califormia common
carriers participating in its tariffs, requested authority to make
effective on California intrastate traffic the same freight rate
increases which became effective January 7, 1977, on interstate
traffic in Tariff of Increased Rates and Charges X - 336. The rate
increase sought would produce approximately a 4 percent increase in
gross revenues. In discussing the application the Commission recited
certain of its allegations, as follows: |

"Thoggz it iIs anticipated that approximately

000 in yearly gross would accrue to
the 35 common carriers involved, Exhibits T
through T~9 and U, attached to the apglicatlon,
indicate that the caxriers would stil experience
losses in excess of $1,604,000 on California
intrastate traffic for rhe ensuing year under
the proposed xrates." (Decision No. 87063, P. 2.)

The Commission then obsexved that no objection to the
granting of the application had been received and went on to find that
"applicant's proposal is reasomable and justified torthe extent
indicated in the ensuing order." (Decision No. 87063, p. 2.)
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It is significant that the Commission made no f£inding
of fact with respect to the alleged losses reéulti’ng from Califormia
intrastate traffic. It is equally crucial that the rate increase
authorized by Decision No, 87063 went into effect su'bject to a
condition to which Southern Pacific agreed, That condition is that
Southeyn Pacific "will never urge before the Commission in any
proceeding wnder Section 734 of the Public Utilities Code, or in any
other proceeding, that the opinion and order herein constitute a
finding of fact of the reasonablemess of any particular rate or
charge." (Decision No. 87063, p. 3.) Southern Pacific,in disregard
of its agreement, is now alleging that not only are the rates
established by Dectsion No. 87063 reasonable, but that the Commission
must infer the existence of overall intrastate operating losses. from
an ex parte decision that merely recited what the application indicated.
we know of no rule of law that compels us to that conclusion.

Applying the test suggested by Bunch v Henderson, supra,
to this record, we conclude that Decisfion No. 87063 does not constitute
legal evidence of the overall profitability of Southern Pacific's
intrastate operations to which the Commission is required to give
weight; and that, in any event, no legitimate inferences flow from
Decision No. 87063 of which Southern Paczfic is entitled to claim the
adva.ntage.7

It follows f£rom the foregoing conclusions that Southern
Pacific has not presented a prima facie case and that the Commission
should grant the petition of the staff to dismiss the application.
By dismissing the application, we do not deprive Southern Pacif:x‘.c of
an opportunity to intxoduce evidence of its overall intrastate operation
in Case No. 10380. From the outset of this proceeding the staff bas
insisted upon the necessity of a showing on overall intrastate operations.
In his opening statement, the staff counsel stated:

7/ Southern Pacific is estopped by its own agreement frcm attempting
to make an evidentn.a.ry use of Dec:.s:i’.on No. 87063 zn another
proceeding. _ . ,
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es+COSLS are not and cannot be considered in
a vacuu., It is well settled law that costs
in an zbandonment proceeding are relevant only
in relatioaship to the utility's overall
profits. TFailure te make a showing on overall
operations makes any cost data totally
meaningless.” (Tr. Vol. 1, p. 36.)

Southern Pacifie, on the other hand, has f£latly refused to
present such evidence. In answer to 2 question by staff counsel on
the subjeect of intrastate operating results, counsel for Southern
Pacific replied:

"MR. WILSON: I do not intend to put any intrastate.
figures in, if that is what you are asking. The
answer is no, I do not. The Commission has that
data already available.”" (Tx. Vol. 2, p. 147.)

The excuse that the Commission has data on intrastate
operating results,d’ even if true, is not persuasive. Southern Pacific
is the moving party in this proceeding and has the burden of prodf;
It camnot expect to so easily shift the burden of producing essential
evidence to the Coxmission staf£f. Ouxr decision to dismiss the
application does not, of course, mean that the Commission will ignore
the other issues raised in these consolidated proceedings.,‘lt’isf
appropriate to consider within the scope of the Commission's.
investigation proceeding (Case No. 10380) which is still pending
before us, such issues as reduction of sexvice proposals by Southern
Pacific, further rate increases, and subsidies.2

8/ It should be noted that determining intrastate operating results from
combined interstate and intrastate rail operations is an extremel
complex undertaking. For example, much of Southexrn Pacific's
intrastate movement of rail cars is done to position cars for long-
haul interstate movezents. This 1is not unlike interstate passenger
air carriers, also subject to our jurisdiction, who primarily use
two Or more intrastate landing points to £Ill aircratft and position
them for longer interstate flights. Meany costing methodologies
depict operatin§ losses for intrastate operations without recognizing
this practical facet of combined interstate-intrastate transportation
utility operations.

The Commission's order of July 26, 1977 instituted an investigation
into the rail passenger commte operations, service, rates, xrules,
Tegulations, facilities, equipment, contracts, and practices of the
cgmpan%‘for.the purpose of determining the reasonableness or adequacy
thereof. o BRI

-

-13-
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On Februzry 22, 1978 Southern Pacific mailed to all
appearances proposed testimony and exhibits in compliance with the
hearing officer's October 17, 1977 ruling. That proposed testimony
addresses scheduling alternasives to reduce expenses and provide -
needed service to the public. We are keeping Case No. 12380 open to
explore schedulinz and service alternmatives. TWe W°lcome‘cbnstru~tive
proposals f£rom Southern Pacific, the staff, or other partles that
address means wheredy Southnrn Pacific's passeager operations expense
can be reduced wiile still sexrving the con*zrulno public convenlence
and necessity.

We believe there is considerable merit to proposals for _
scheduling cnanoes to meximize passenzer revenues or to cut Southern
Pacific's expenses. Various partial service altermatives should be
exteasively explored in our continuing investigation.

As ewoedmtxonsly as possible, we intend to resume hearwngs
in Case Wo. 10380 to comsider such matters. Likewise, we intend to
emmpeditiously address, in Casc No. 10380, Southern Pacific's need for
additional revenue for the commute service. If we determine that
higher fafes are ir oxder, we may direct that f;res be in:feased
(Case No. 10380 wrovides the jurisdictional latitude to order a fare
increase); Llthough it is extremely unusuzl, if not unprecedented, to
raise fares 2s 2 wesult o£ a Commission 1nvestlg¢t10ﬂ, we are of the
opinion that measure warrants serious cons;deratmon. Southe*n ”aczfic
mey be willing o absozd losses fo* PIOVIdlnb commute sexvices and not
seek increases on its owa if the utility believes the allegatlon\o*
sustained overutmng losses will enable it to discontinue paSsengef‘ _
sexvice. We note that Southern Pacific did not avail itself of the
review process of the last fare increase order CDecmszoﬂ Xo. 37583
dated July 12, 1977) and it has not £iled a new application for a faxe
inerease. Ordinarily, when a utility thinks we make ratemaking errors
o:‘beiieves the award too low, it petitions for rehearing ox reconsider-

. ation; and we welcoze the opportunity for 2-review of oux de‘l’“
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Al

making, for it insures that our decislomnsare fair and in the ovarall
public interest. We trust that Southern Pacific will not adopt a
recaleitrant »osition in the hope that the long-range benefmt o< not
pursuing rate relief aad alleging sustained losses wzll be tha” it
can discontinue the passeager operations that the ouclxc it is
franchised to serve so vitally needs. Howcvcr, we also expect
Southaern Pacific To aggressively engage in nego:;at;ons wzth Ca’“rans,
SamTrans, SCCTD, -IC, et al., and federal goverﬁmental agenczes to
mursue all avenues of funds available to compcnsate fox lcg;txmatc_
losses. A company policy against subsidies is not consisten: with
an earnest desire to seek all avenues to‘defray legitimate: costs.‘
Wie recognize that this is a matter where this Commmss*on‘
=3y have to ‘be 2 more active partaer with a utility than usual to
insure that rate relief zemedies and the Lustmtutxng of ooe*at'nv
efficiencies are pursued so as to continue nassenger . servxce in t&e
San Francisco-San Jose corridor.
Tindines | |

1. Thexre is no evmdcwce of Southern Pacmflc s ovcrall mﬁtrhstateﬁ
operating results in the zecord of this p“occedzng. :
2. Southern Paeific had amp‘e opportunity to introduce such
evidence, but declined to do SO.
3. Southern Pacific has not demonstratcd that publ;c convcnlerce ‘
nd necess;ty 10 longer require passenger se rrice between San Francisco'
nd San Jose a2nd intermediate points. | | |

4. The record indicates that pudlic comvenience and neces s*ty for

the 3cn-us"1a passenger sexvice provided oy Southern Pacbfzc cont lnues
to et;st. '

Conc’"sxoﬁs‘

A-

essenticl element of a prima facie case in 2 discontinuance proceeding.

1. Zvidence of overall intrastate operating results is an

2. Deeision No. 87063 does not comstitute evidence of Southern
Pacific's overzll intrastate operating rcsu’ts.

3. Southern Pacific has failed to prove & prima facie case that
public convenience and necessity no longer require the operation . of
its San Jose=-San Francilsco passenger commwute txain.

-15~
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| 4. The pet;...zo—x of the staff for an o*der d:.sm:.ssmﬂ
. A*:a'sla.cat:.on No. 57232 should be granted.
5. The Comuission's investization p*oceedﬂns, Case o, 10380
should continue for the purpose of e exploring such lssues,as service
reductions, subsidies, ond further rate :.ncreases.

'l

-

IT IS OYDZIRED thzt Aﬁpln.cat'v on No. 57289 lS dismissed.

The efiective date of th:.s ozder shzll be th:.'rty dc.ys after
the date hereof.

. ) _ D&téd_ Tod Sax Franciseg s Cal"'.fomia, thi’.s ) !Z ‘ ‘
day of ____ APRIL . 1978, _ L=
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LIST OF APPEARANCES

Applicant: W. Harney Wilson and Harold S. Lentz, Attornefs at Law,
for Southern Pacific Transportation Company.

Protestants: Thomas M. Q'Connor, City Attorney, Robert R. Laughead,
P.E., and Leonard L. Snaider, Deputy City Attorney, for the City
and County of oan Francisco; Arthur Hareis, Atg torney av Law,

Alva Johnson, and Sy Mouber, Ior Metropolitan Transportation
Commluszon— Donald H. Maynor, Assistant City Attorney, for the City
£ Palo Alto- O. J. Solander, Avtorney at Law, for the State of
Calmforn_a, Department of Transportat 1on- Joel N. Klevens, Attorney

at Law, James P. Jomes, Donald Q. Mill » George P. Lechner, and
Dennis D. Di Salvo, for United Trunsporta ion Union; Hanson,
Bridgett, Marcus, Milre & Vlahos, by John J. Vlabos and Duane E.
Garrett, Attorneys at Law, and John T. Mauro, for san Mateo Transit
Dis<t rmct' Leslie M. Xrinsk, Attorney at Law, and Carolyn L. Green,
£or California Alr'Resources Board; Donald J. Baker, Assistant

County Counsel, for the County of Santa Clara; Thomas H. Crawford,
Assistant Counsel, for Bay Area Pollution Control Districts.

D. H. Brev, James R. Davis, and Robert M. Bongiormo, for Brot therhood
of Locomotive Engineers; George W. Falltirick, and Jenmnings, Gartland
& Tilly, by John Paul Jennines, to*ney at Law, for Brotherhood

of Railway, Airline & Steamship Clerks, Freight Handle“s, Station &
Zxpress Employees; Alfons Puishes, Attorney at Law, for himself and
Perinsuvla Commuters' Union; and Antonia Levi, for herself.

Interested Parties: John R. Phillips, Attorney at Law, for the
°la“n1“g and Conservation League; Rlcha“d M. Hannon, Attorney at
Law, for Greyhound Lines, Inc.; Anthonv C. Bennetti, Deputy Civy
Attorney, for Mayor Janet Gray Hayes and City of San Jose; and
Michael Rothenbure and Hareld G. Sodergren, for themselves.

Comnission Staff: William N. Foley, Rod Pinto. and Sara S. ‘Myers,
ttorneys as Law, and William Roe. -




5437239 1le

, APPENDIX B
. Page 1 oS 2

As baclkground, we set forth the structure of the Southern
Pacific Company network of holdings and utility opera:ions.gi/

Southern Pacific Transportation Coxpany (the applicant ‘
herein) is one of 12 companies owned by Southern Pacific Comﬁany
The other 11 conpamee are:

Pr:.nc:.;gal Bus:.ness Actnv:'ity; :

Bankers Leasing Corp. - lecsing Sexvices . ,
Bravo 0il Co. 01l & Natural Resources

Pacific Petroleum Pipe Line Transporting Petrolemn ?r'od'
Southern Pacific Commmications Commmications ,

Southern Pacific Development. Co. Real Estate o
Southexrn Pacific Lend Co.- : Industrial Development ‘
Southern Pacific Pipe Lines, Inc.- o Iransporting Petrolem Pro&.
Southexrn Pacific Industnal o ' . ‘

. Developnent Co. . . : Real. I:state :
Sunset ‘Commmications Co. Commmications
Tops On-Line. Sexrvice, Inec. - Data Processing Semces
One lMarket Street Prope*t:.es Real Estate -

- In turn, Southem Pacific 'Iransnortat:.on Company eontrols
- other compam.e.a as "'ollows- '

- Princ-"'oal"Busidess"Activi’tyT“ .
El Paso Union Passenger Depot- Passenger Depot: Onerat:.ons ¥
Evergreen Freight Cer Corp.i : : Equmpm nt I..eas:mg -
Evergreen Leasing Coxrp. - ' LA S
Holton Inter-Urban Ry. 'rransporta‘tion‘_ .

Los -Angeles. Union Terminal Inc. _ ooom v
Northwestern Pacific R.R. o
Pacific TFruit Express A

Pacific Motor Trzmsport. Co. . _ A
Pacific Motor Trucking Co. - .

Portland Traction Co. " o
San Diego & Axizona Eastern Ry. "

‘Southexn Pacific Air Freight Air Fte:.gh." Froward:.ng
Southexn Pacific Equipment. Co. ""qu:.pment Leasn.ng ‘
Southern Pae:'..fn.c Marine Transport,

- InCe 'rransportatn.on_ :
Soutggrn Pacifn.c 'I.‘ransport Co. of .

T , . ] E
St. Louis: Southwestern Ry. ' "

Southern Pact i‘c Warehouse Co. Inzctive .
Sunset Ry. Co. = Transportation
The Ogden Union’ Ry. & Depot Co. S

‘V:.sa_'._L::.a Electr_:.c R.R.. "

| 1/ 'J.‘aken from the 1976 Annual Report. of the Southern Pacific
- I‘ra.nsportat:.on Compeny. :
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Indirectly, Southexrn Pacific Transoortat:.on Company
-consrols the following companies: .

Princigal Bﬁsz’.ﬁ‘ess "Activ':.-'.tj,:' ’
A#lton & Southern 2y. Co. | Transportation -
D...lla., Terminzl Ry. & Union Depot Co. SRRREREI N 8
Loufs Hellex Inc. S
Mein Street Wevehouse Co, - Inactive |
Petaluma & Sazte Ros2 R.R. ‘ Transportation
Southwestern Transportation. Co. R
St. Louis S.77. Ry. Co. of Texas A
The Southwestern Town Lot Corp. Real Estate . , ‘
The Southern Pacific Company is a holding company for numerous
:.ln.a'-ed interstate and intrastate utility operations In the areas of
rail treasportation, hishway carrier transportation, warehousing,
pipeline tramsportation, and telecommmication services. Now before
us is the question of whether public convenience and necessity no
longer exist for the passenger services between San Jose and San
Traacisco. Clearxly this passenger operation is a small part of the
Southern Ptc~“:.c Comny s overall network of ut:'.lity operat:.ons.




A. 57289 - D.88750 | . |
Application of Southern Pacific Transportation Company
to Discontinue Commute Passenger Trains

" COMMISSIONER WILLIAM SYMONS, JR., Dissenting

Applicant Southern Pacific Tramsportation Company is a
large corporate enterprise and thus makes a big target for
populist demagogues. But our duty is just treatment for all
petitioners who come before the Commission, large or small.
Pressurc and passion have been intense in this passcngcr'mac:er
and resulted in the grossly unfair order of cight months. ago.
There, after three long years of processing, the applicant’'s
petition for a rate increase toO recover cost of operations was
rejected: A pittance in increased rates was extended. (See
3-2 Commission Decision 87583, Minority Opinion p. 1 and 2.)
Today, the concern expressed in that minority opinion, page S,
has become a frightening futuxe possibility:

"The strained result in the decision of the

.majority is a travesty of justice. Ironically,

it is so bad it is likely to even jeopardize

the interest of the one group who seems to

benefit -- the present SP commuters who are

being so heavily subsidized by others. Danger

to commuter interests comes from the real

possibility that the ICC may require the

abandonment of train commute sexvice because

it finds the present intolerable situation

constitutes an 'undue burden on interstate:
cormexce'."”

Sucﬁ unfair regulatory treatment did indeed preciﬁitate 
abandonment filings to be instituted before both this Commission
and the Interstate Commerce Commiséion. Today's Commis$iqﬁ
order abruptly snuffs out applicant's opportunity for
hearing before the CPUC. It makes even more likely the outcome |

cthat the Interstate Commerce Commission alone wiIl‘dcéide_théi 

-1-
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issue. ' Parochial and arbitrary actions by”thé Cdlifornié-
Commission are an open invitation to féderal'pre-émptidh} |

‘This Commission continues to play games in the Southern
Pacific Case -- it adopts a "know-noching" éttitude‘ébout-thé
loss situvation ¢f Southerm Pacific’s overall,intrastatg'opefations.
refusing to acknowledge its own data £iles or the evidence of
‘continuing loss in Califormia underpinning its freight rate
increase decision of 13 months ago, Deeision 87063 of‘March 9,
1¢77. Often such behavior is not broﬁghc to task.vbutﬁin zhis
case the results of oppression spill beyoand Céliforniafs_borders
and adversely affect shippers of goods iﬁterétﬁcc,‘andﬁgi:imAtely:-
consumers across the mnatiom. Invthc precinets of the‘igtersfate iz
Commerce Commission in Washington, serious attention‘wiilVbe ‘
paid to their duty to balance the interescs of Burlingame

cotmuters with those of citizens in our sister states.

|
"
[

i
L

A remainder of our investigation is kept open. I am
skeﬁ:ical as to its fruitfulmess. It dangles out the hope of

increased rates to the railroad. I doubt that the Commission.
wili ha#e‘a-sudden change ofjheart‘in':his‘regard. 'Theumajo:ity
-pondéred over six months before iésuing‘last\ygér's‘inadeQuafé
ofde:. T am also dubious that we have:the aﬁthority.t0‘5§r§§':
our railroads to accept government subsidy-and:s;rings;'iéstgad,
of straightforward rate relief. quiﬁd.ﬁovlegal‘éﬁthoritiffbx
staff's assertion that it is'inexcusablc OEsapplicant‘to rééi#t'
this road. Subsidies at the hand of‘govgrnment ¢an @ake‘ﬁaﬁyfé
caprigious turn. To agree to opefatenés a ?ublic uciiit§.do§3]*

-2-
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not carry wmth it the oblmgatxon to become a suppllant ‘at the

publzc trough. |

On an :.nternal adm:.n:.strat:.ve pomt I do not agree w:.z:h
the dlsc_uss:.on in this decision which recasts and denigrates
the role of our Administrative Law Judges. It is true tﬂe zﬁajo:‘r:ity"v
has totally overr;dden the oplnlons of the present. law Judge as |
well as the decision prepared by the law Judge in Dec:.s:.on 87583 |
Supra. However, this is no reason to hanmstring these professxonals
in the nmanner proposed today. Rather than :redefme the:.:r: role :.n a -
‘-footnote of a controversial case, a more careful and stud:.ed

' adm:.n:.strat:.ve review should_ be unde:r:taken.

San Francisco, California
Apxril 19, 1978
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COMMISSIONER VERNON L. STURGEON, Concurring

While I concur in the expressly stated findings
and conclusions of today’ s order, my concurrence should
not be viewed as an acceptance of all the cont entions
raised by the staff in 1tsrpet1tzon for order of dlsmLSbal.,
Those contentions are listed on pages 2 and 3 of today s
order. I specifically reject and do not concur in stafs

contentions 2, 3, 4, &, 9, 10, 13, 14, and 15.

S o

Commissioner .

San Francisco, Calzfornza
Aprxl 19 1978

\




