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Decision No.. 89056 Jut f 1" 1978 \ 
\ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF, '!HE SIATE OF CALIFOR..~IA. 

LA. "I."rAl.'Z 10 EN'l'ER.PR.ISES, a 
partnershi~, , 

) 

Complainant, 

w. 

~ 
~ 

P.P.D. CORPORATION, dba NO'Rl'HEAST ) 
GARDENS WA'IER. COMPANY, ) 

Case No.. 10166-
(Filed August 31, 1976) 

) 

~ Defendant. 

Michael E. M08S, Attorney at Law, 
for compla!nant. 

Brobeck, Phleger &'Rarrison, by 
Robert N. Lowry, Attorney at Law, 
for aefenaant~ 

Eugene M. Lill, for the Commission 
~t:aff. 

OPINION - .... --.. ......... -
This matter concerns the provision of water services 

to two large aptlrtment complexes and seven houses which 
complainant Lattanzio Enterprises, ~ partnershi?, was 
~onstructing in 1972 and 1973 near Fresno. 

ComplAinant seeks an order (1) confirming that the' sum 
of $53,634.75 allegedly advanced by complainant to defendant 
P.P.:>. Corporation, elba Northeast Gardens Water Company, is 
subject to .a. refund annually equl1l to 22 ?ereent of the reven.ues 
received by defencl&nt from customers served by ee::tc.1n,"N'&ter 
mains and other 1mprove~nts describec! .in tne' eomp~int until 
said sum htLs been reptl:td or for &. pe::::::od not to ·cxceect'20 .. ye~s . 
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from the date of the in.ital refund payment, wh1chever first 
oecurs; and (2) requiring defendant to pay to cOtD.;>la1nant the 
sum of $4,389.26 rel>resenting the refunds allegedly payable 
with res~ct to the years 1973, 1974, and 1975. 

By an 4l'Ilended an::;wer filed April 6, 1977 defendant 
admitted the receip't from.' cotll'pl.a:lnant of the sum of $53,634.75, 
and asserteo that a substantial portion of this 8UlOunt repre
sented the cost of complainant's compliance with requirements 
of the Mid Valley Fire Protection District which could not 
constitutionally be imposed upon defendant and that such 
portion constituted a nonrefundable contribution 1n aid of 
construc~ion. Defendant also asserted other defenses, ineluding 
the statute of limitations. 

The matter was heard in Fresno before Administrative 
Law Judge Main on A~ri1 19, 1977 a~~ June 7, 1977 and submitted 
on August 12, 1977 upon the filing of reply briefs. 
Defendant and Its Yater System 

Defendant provides public utility water service under 
the name of Northenst Gardens Water Company. Its tariff service 
area encompasses 170 aere~ and is situ&te~ one mile c3St of the 
Fresno city limits. The water system 1$ a pneumatic pressure 
system, as distinguished from & gravity system. 

Prior to complainant's real estate deve1~pment, its 
sources of w4ter supply consisted of three deep wells, one 
loeatecl on North Beeker Avenue (the Baeker pump station) And 
two on East Vassar Avenue (ehe Vassar pump st:4e:ton). These 

pum,s are controlled by switches which maintain water pressurcs 
in the hydropneumatic: tanks between 8. low of 40 POtmQs per 
square ineh and & high of 65 to 70 pounds per squtlre ineh., 
The 33cker pump station 1~ locatee in the 80ut~ern portion of 
the northerly half of the service area and theVac,sar pump', 
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station is centrally loeated in the southerly half of the 
service area. When facilities were constructed to serve 
complainant's development, defendant's mains were principally 
of 4-ineh internal diameter or equivalent, in anon-grid 
layout (i.e., fed from one d:tr~ct1on only) with a 6-inch'main 
intereonnecting aDd extending from the Vassar and Backer ?ump 

stations. 
Complainant's Development 

In March or April 1972, Nick LattanziO) 6. gener.e.l 
~4rtner of eomp~inant~ appro4eh~d defendant's p=esident and 
manager, Francis H. Ferraro, and requested that water $crviee 

be extended to a ~ropose~ 52-unit apartment complex to be 
constructed at 4656 ~stShield8 Avenue,!/ a loeation also 

designated as Parcel 13 of the block, situated in thc northeast 
eorner of dafendant' s tariff service area, bounded on the north e by Shields Avenue, on the east by Sierra Vista Avenue, on the 
south by Cornell Avenue, and on the west by 'Maplc Avenue. On 

or about April 11, 1972, Niek :.att4nzio, ,for eomplainant, nnd 
Franeis R. Ferraro~ for defenG4nt, executed a partially 
completed main extension agreement for the provision of service 

to this development. The eonstruction wss to be performed by 

He&cllincr Plumbing Company, as permitted by paragraph e.l.c. 
of defendant's main extension rule. The faeilities then. to be 

ins talled were not deseribed as called for !Xl the: D.g:"eemcmt 

(i.e., an Exhibit C, intendeG for that purpose, to that 
agreement was omitted). 

'!:l At the time the agreement WltS exeeutec:~ it w&s ex,.eeted 
that: the street address would :00 4674 E'. Shields Ave. 
The address fit\8.11y adopted ~s 46S6E. Sb.:i:.elds.Ave. 
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Before this extension was completed, complainant 
advised eefendant of its plans to construct additi.onsl apartments 
and some single-family residences to the west of the proposed 
52-unit premises. The extension to serve the 52~unit development 
was provided by. the installation of about 500 feet of 6.-inch 
main westerly from the stub of an existing 4-inch main extendIng 
westerly from Sierra Vista. Avenue. at the rear of two parcels on 
the south side of Shields Avenue. The facilities to- serve the 
52-unit development, as installed by Headliner Plumbing Company 
at a cost to complainant of $3,048, consisted of the following: 

Unit -
525 feet 
Lump surn 
5 e~ch 
2 each 
1 each 
1 each 
2 each 

6" AC pipe 
6" to 4" connection 
6 ft x 6" x 6" tee 
6 It X 6" x 4" tee 
3rt service connection-lO f~et 
4" gate valve and box 
Fire hydrant assembly including 

6" gate valve and box 

Installation and other 

~ 

$ 761.25 
79.1S 

131.00 
52.40 
28.00 
56: .. 15-

66S.20 
i,77J.IS· 
.1., 274.85-

$k 048•OO 

Construction of the 52 units WAS completed .in 
December 1972 -and furnishing of domestic watcr service· began 
on April 1, 1973. 

With the completion of the 52 units, cOtn?la:tnant 
began construction of a 132-unit apartment complex and seven 
single-fa.mily residences to the west :tn Parcels 11 and 19 of 
the block previously described which is situated at the 
northeast corne::- of defendant's tariff service ares.. The 
f.o.cilities to serve these devel0i>iIlents and:. per:'Ulps to serve· 
the remaining undevelopecJ parts (Parcels 15 and 20' of, S.ll a~res 
and 1.91 acres, respectively) of that block as well as reinforce 
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supply to the northwest portion of the tariff service area 
were designed by defendant t S consulting engineers, Hanna & Pr,eble .. 
They consist prirDa.rily of an 8-inch main extending easterly from 
an existing 4-inch I .. D. equivalent: main in Maple Avenue :0 
connect with the 6-inch main installed to serve the 52-unit 
complex and a well and pumping ~lant (the Shields pumping plant) 
situated in an eo.seaaent area on a 30' x 50' site in. the south
east corner of the premises for the l3,2-u. .... :tt complex. These 
faCilities, which were installed by defendant through contractors, 
cost $50,713 .. 39, broken down as follows: 

Unit - Item -
MAins and Related Facilities 

750 feet 8" AC ?ipe 
35 feet 6" AC pipe 
7 each. 8" gate valves 
4 ea.ch 6" gate vs.1ves 
leach 8" x 6" x 6" tee 
2 each 8" x 8", x 6" tee 
4 eac~, 8" x s-rr x 8" tee 
1 each Fire hydrsnt 
8 each Service connections 

Engineering and overheads 

Special Fl1cilit!es: 

Pumping Plant 
1 each 50-horsepower p~ 
1 each 6,000-g&1100 hydro-

pneurr.a tic tank 
1 each Controls - eleet. 
leach PipUlg, foundations, and 

A?purten4oces 
1 each Sand separator 
1 each M!erosw~tch assembly 

-5--

Cost -
$ 5,028 .. 75 

256 .. 20 
1,400.00 

772.00 
90.00 

128'.00 
280.00 
565.00 
512,.00 

'9,O:n .. 95 
890'.00 

$- 9,921.95 

$ 6,746.00 

5,375.00 
1,725.00 

4,.SOO~OO 
2,470~OO 

. 146 .. 44, 

21,262 ... 44 
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Unit -
Well - 1 each 

50 feet 
250 feet 
300 feet 
150 feet 
1 each 

Item -
Setup and move charges 
30" conductor 
28" well hole 
16" casing 

. Perforated pipe 
Holding pond 

Land and Structures 

Overheads 

Asphal t and paving 
Land' 
Fencing 

Engineering and overheads 
Subtotal Special Facilities 

Total Cost 

Cost -
$ 1,750.00 

2,250.00 
5,000.00 
3-,150.00 
1,335, .. 00 
1.500~00 

$14,985.00 

. $- 83&.00 

$ 836-.00: 

$37, 083·~44 

$'3,70a.00 
$40,791.44 

,$50,713 .. 39 

Domestic water service to the 132-unit complex 
commenced 1n'm1d-1973. 
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Bank of America Loan 
"n1e Bank of America 10&Qed complainane $53.634.75. 1:0 

£f.n&nee the water system facilities. Defendant assisted in 
complainant '$ obtaining the loan. In that =egard defendant 
stated in & letter to the leader cated February 25. 1973: 

"The IAetanzio Ente::-pr1se have requested service 
eQ their developccne on E. Shields betwoen 
N. l'.aple and N. Sierra Vista. In order that 
sufficient supply for customer service and 
&dequnte flow requ1reoents for fire protection 
be provided the developer must follow the 
sturdy statutory requirements set forth by 
the Public Utilitie~ Commission in the 
Tariff for W&cer Service. I refer to 
section C of rule 15 dated May 12. 1969, 
titled 'Exte:1sio::ls to Serve Subdivioions'. 
'~riefly s:&ted the provisions of rule 15 state 
that the utility shall provide the developer 
with estimatec, plans and specifications 
necessary to cerviee the .c:rca. to be developed. 
The devel0p0r will then &Qvance to the utility~ 
before construction is started, th~ cos: of 
installing the specific fa.cilities." 

*" * * '~sed on the plans and specifications nnd bi~8 
received the utility has de~erm1ned the break· 
down cost to be as follows: 

I:lstallation of Water Main 
Extension Num~r One 

InstB.llation of Water Main 
Extension Number Two 

Installation of Pumping Plant 
Installat1or: of Reverse Rotary 
Well 

Engineoring Cost 
l'oe&l 

$ 3,048 .. 00 

14,985.00 
4,598.00 

$S~.o34.l'S(s:te) 

·'n1e ~evelopar's advance of $53,634.75 to ,the 
utility will be placed :!.nto the util.'.:lty: s 
checking aecotmt ae the 134nk of Amer:1c6.'s 
F&sh1on Fair Zranch. ·1 
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"In addition to the advance provision section C 
also p~ovides that the developer be refunded at 
the rate of 2zt of the revenue received by the 
utility over a 20 year period but not to exceed 
the advance rec~1ved by the utility. The annual 
refund payment by the utility will be computed 
as of the last day of December of each year. If 

* * * "Copies of the Company's certificated service 
area, anticipated revenue breakdown of area 
being developed and section C· of rule 15 were 
provided your office at our meeting of 
February 23, 1973 .. " 

Defendant recor~ed "the developer's advance of 
$53,634.75 rt not as an advance for construction (Account 241) 
bat as a contribution in aid of construction CAccount 265). 
Additional Claim 

Complainant asserts that in addition to the sum of 
$53,634.75 received by clefendant, complainant is entitled to 
refund of the sum of $2,941 .. 36 allegedly rep1:esenting the 
cost of work and mnterials provided by complainant at the 
Shields pump station site for the account of defendant .. ' 

This claim is based upon a purported bill sent by 
complainant to defendant on or about Feb~ry 26, 1974 
~ibit 19). Defendant contends that this billing was 
obviously & contrive& attempt by complainant to create an 
offset against pAst-due bills for water service in exactly 
the SAme amount sub:n1tted to compla1Mnt by defenda~t nne 
that the second sheet of the exhibit shows that· to be so. 

Defenclant further contends that any work performed 
or materials supplied by complnina~t in connection with the 
eonstruet:ton of the Shields Pt1mP station "other than fencing. 
was pursUllnt to arrangements with~he contractor insUlling 
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the pump station and noe with defendant. Accordingly, 1f 
complainant MS & claim for reimbursement of such cost, 
defendant asserts, its remedy is against t.."'ult contractor. 
Except as to fencing, we find merit in defendant's position. 

The !:taff witness ascribed & value o.f $1,440 to 
plant additions supplied by complainant, consisting o.f 
$1,206 fo.r land and $240 for fencing, for·which complainant 
was not given credit. The former was computed using 4 land 
cost of about $.60 per squ&re foot applied to a somewhat 
larger area than the 30' x 50' easement area complainant W:lS being 
required to provide for the Shields pump station 4ccord1ng 
to Exhibit 2. 

We are persuaded that the cost of the pertinent 
water system additions should be increased by $1,140, instead 
of $l,440 to be co.nsistent with the indicated adjustment for 
the size of the site, but should otherwise conform to the 
staff reco::ml2Cndation. Thus, the pertinent to.tal cost is the 
sum of the hereinabove developed $3,048 and $50,713-.39 plus 
$1,140 which equals $54,901.39, 4n a.MOunt wh.ich exceeds the 
advance of $53,634.75 plus $1,140 by $126.64. 
Rates and Revenues 

The rates for water service in effect prior to 
complairutn t 's deve 10pmen t were authorized by D. 77548 issued 
July 28, 1970 in A.51535. Tho.se rates were set forth in 
Appen~ix A to. that decision and provided a 30.6 pcrcent 
increase in revenues over ~le p~ior rates based on test 
year 1970 sales.. They '{..~re fixed 1ri. rela.t!ol'l to.4· rate base 
of $41,490 and & 7.5 percent rate of return. 
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A second set of rates was attached to that decision, 
as Appendix B. The Appendix B rates would yield a 47.9 percent 
rather than a 30.6 percent increase in revenues and were f:txed 
in relation to a $76,690 rate base and ~n 8.1 percent rate of 
return. 

According to Decision No. 77548, the Appendix B rates 
eou.ld become effective by the defendant's mnking the following. , 
staff-recommended plant additions to improve service: (a) tw~ new 
wells, each with a capacity o·fno less- than 150 gallons per minute 
(gpm); and (b). one new sand sel)arator at each of the then exist1.ng 
three wells. 

The Appendtx E rates became effective December 17, 
1974, after defend&nt filed its Advice l.e'tter No. 9 dated 
December 10, 1974 stating: 

'torhis filing is in compli~::,ce with Decision 
No. 77543 (A-51535) paragra?~ 2 of the 
Commission's order. 
r~e new facilities exceed the minimum 
requirement referred to in the decision by 
three times the capacity. 

"Staff Engineer, Mr. Cleo Allen, of the 
Commission's Hydraulics section looked at 
the. new ?umping st4tion on December 4,. 1974." 

The Shields pump station was the I'new pumping 
sution" cited in the advice letter. '. 
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It e&D be seen from the following tabulation of 
defendant's oper~t1ng revenues, ?repared from Exhibits Sand 
18 and from defendant's annual reports to the Commission, 
that complainant's development accounts for a.bout 15 percent 
of defendant·'s total opera.ting revenoes. 

197~ 1974 1975· 1976 - - - -
Construction water* $ 445 $ $ $ 
52-unit complex 1,474 1,966 2,098 2,075 
l3Z-tmit complex 2,496 4,992 5,312 5',312 
7 single-family 

34 564 646 64'3· residcrlces (SFR.) 

Subtotal 4,.449 7,522 8,056 8,030 
All others 35.361 38~495 43.648 46~ 6~9 

'ro~l Or~r. 
Revenues $39,810 $46,017 $51,704 $54,669 

*Used for 132-unit and 7 SFR project &ne obt4ined 
supply to 52-unit complex. 

from 

At the time of the hea.ring in Jun<: 1977, defencl~nt' s 
system ~Ad 450 service co~~ections (including two service 
connections serving. coarpain4nt's apartment complexes) 
providing flat-rate service to 720 dwelling units. Complain3.nt's 
total oevelopment accounts for ,191 of the 720.dwelling units. 
Fire Flow Requirements 

Defen~ant conte~ds that both the Shields pump station 
and the m&i.n sizes in excess of 4 inches. ".:.ere nee~ed ::0 cOC1'?ly 

with fire flow rea.u1remen~s tmposed by the county of F=esno OD 

complainant' $ development, that they ~re not ~e<! to serve 
the development's domestic or non-fire flow requirements, and 
that their cost is not subject to- refund. Complafrlant 3.sserts 
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that defendant recently created this theory and that it 
patently runs counter to the representations made by defendant 
to complainant and to the Bank of America. 

The Commission staff's eng1neer~w1~ness made a 
field investigation and prepared a report on this formal 
complaint. Although it was clear from his testimony and 
report that he did not make an in-depth hyeraulic analysis 
of the water sys tem~ it was his judgment that tho facilities 
were not overbuilt to serve the domestic uscs of complainant's 
total development and that ~f adjoining undeveloped parcels 
consisting of about 8 acres. This witness was aware of the 
location of defendant's pumping plants, the absence of storage 
other than the minor quantity as~oe1.o.ted with the operation of 
hydropneumstic tanks, the pipeline layout, and design flow 
rates for various size pipe,s. As ~ guide to the peak water 
demand of complainant r s development for wh1.e h to design 
facilities, he relied upon the contents of Genere1 Order 
No. 103 as they were when these system facilities were 
designed and built. 

Through late-filed Exhibit 20 comp1&inant's 
president demonstrated that the well at the Shields pump 
station has not recently been operated to carry base load 
and that it is typically used much less than the 'wells at the 
two older pump stations. The stated re4son for this is that 
the older stations quc1ify for a closed Pacific Gas and 
Eleceric Company schedule with lower electric rates th&n 
those available to the Shields pump station. 

He contended t.I.'lat an exam~t10n of ~e water 
produeed monthly by each pump station over the per~od 1970-
1976_ as shown in Exhibit 20, revecls that the Shields pump sta
tion has not been needed to serve system :equircments. " 
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Among the obvious perils in attempting to interpret the 

a..-r&y of data in Exhibit 20 is So potential for undisclosed extra
neous events' such as water be:i.ng. supplied from or to a neighbor
ing utility ~ or for weather affects ~ occupancy levels ~ and changes 
in land use. distorting the :result. 

Apart from. such potential pitfalls, defendant '8 

contention, however, is not meritorious. It fails to allow for 
the Shields hydropneumatic tank's regularly supplying system 
demands and then being refilled by the older pump stations. 
It similarly ignores the ,role of the Shields well and pump at 
times of needle peaks and at times when oither the Backer or 
Vassar pump st&tions undergo forced outage, or scheduled 
downt:«me. 

Good wntcrwor.ks de~ign practice calls for having 
either a third pump station, such as the strategically ~14ced 
Shields pum? ~:ation, or a completed grid system suitably sized 
to ~ke adequate flows available from the Backer and Vassar 
pump st4~ions together with substantial storage suitably placed 
to cope with foreed outages or otl\cr downtime of one or both 

of the older pumping stations. This assessment of what good 
pr~ct1cc calls for) of course, is not at odds with improvements 
being needed per D.77548, supra., long before complainant's 
dovelopoent with its high density of dwelling units. 

Complainant's evidence estab11&hed that a fire f!ow 
requirement was not directly im?Osed on its 132-un1t apsrt~nt 
complex project. ComplaiM.nt eontends that defendant 
voluntarily complied wi~h fire protection eriteri& allegedly 
promulgated by the Mid Valley Fire Protection Dis.tr::.ct. In 
response defenda:at: cla-tms ,that absent' such compliance -, 
complainant '8 ~ject wo?ld not have been approv~d > by'Fresno " 

County. 
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, 
Be that as it may~ the asserted fire flow requirement 

of either 500 gpm or 750 gpm is singularly unimpressive in 
this instance. According to 'Exhibit 12, Guide for Determination 
of Required Fire Flow, a flow of at least 2500 gpm is indicated 
for an apartment complex. If facilities were required which 
would supply n fire flow of that order, the fire protection 
requirement would then obviously control their design and the 
domestic-use demand would be incid.ental. That clearly is not 
the ease with an asserted 500 gpm or 750 gpmfire-flow require
ment for large apartment complexes; the domestic-use pe~k demand 
effectively controls the design. Assuredly, an'appropriate degree' 
of conscrvctis~,~'~ inhere in that deSign. 
Violations of Main Extension Rule 

In this ~tter defendant has not fOllowed its tariff 
Rule No. 15, Main Exte~sions. The violations include: 

(a) Failure to comply with Section A.2.b. which rends: 
'~enever the outstanding aclvanec contract 
balances plus the advance on a proposed new 
extension would exceed 50 ?crcent of total 
capital, as defined in Section A.2.a.(*) 
plus the advance on the proposed new exten
sion, the utility shall not make the proposed 
new extension of distribution mains without 
authorization of the Commission." 

*Section A.2.a. definition: capital stock 
and surplus plus debt an~ advances for ' 
construction. 

(b) Failure to comply with Section A.l.c.. which reads 
in part: 

". • • A ~in extension contract shall be 
executed by the utility 3nd the applicant or 
applicants for the main extens!on before the 
U1:11f.ty commences construction work on seid 
extensions ••• " 
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(c) Fa:tl\l:'e to comply with Section A.a., to seek 
Commission approval to deviate from the main 
extension rule (i.e., e1ther to refund costs 
of the Shields pump station on a pereentage
of -revenue basis instead of the per-lot basis 
of Section C.2.c.~/ or to treat =he monies 
advanced by comple.1nant for those costs as a 
contribution), which reads: 
"In case of disagre~ment or dispute rQ~rding 
the applieation of any provision of this rule, 
or in circumstanees where the ap~lication of 
this rule appears unreasonable to either party, 
the utility, a~pl:teant or applicnnts may refer 
the m-,,,tter to the Commission for de te:::cinat ion . " 

The staff asserts that the ~uestion of ~dditional 
capacity to meet fire flow requirements is moot bee&use 
Section A.4.d.1! of the main extension rule directs that eosts 
associated with complying with specifications. of a ~ub11c 
authority are included in the advance. 

Defendant tnkes exception to that assertion and 
contends, on the basis of P9w~~ez Wat~r Corporat~on 
(1970) 71 CPUC 257, that th~ cost of providing fire-flow 

~! Seceion C.2.c. provides that: 
'\11enever costs of special facilities have been advanced 
pursuant to Sections C.l.b. or C.l.e., the amount so 
advanced shall be divided by the number of lots to be 
served by the speeis.l facilities. 'I"nis advance per lot 
s'Mll be refunded for ench lot on which one or more bona 
fide ct:St:omers are served by those facilities." 

}./ Section A.4.d. provides that: 

'~'hen an extension 1!l.ust: comply with an ordinance, 
regulation, or s,!)ecifiea.tion of. & public authority, 
the estimated and adjusted construction cos:ts of· s3id 
e.'ttensio:l 8hB.l! be based upon tho facilities required .. 
to comply therew!th. tI . . 
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capability is not required to be included in the refundable 
advance. In the Dominguez ease, supra, at 274, the CommisSion 
said: 

" ••• Section A.4.d. of the main extension rule, 
despite complainants' contentions to the 
contrary~ does not provide for refunds of 
construction advances that include the cost 
of facilities required by public authorities, 
but only that the estimated and adjusted 
costs of the extension include the cost of 
the facilities so required. Refunds of 
advances, after adjl.lStment to a.ctuaI costs 
and aSsent prior authori~ to treat portions 
of the advances as contr1 utions r are proviQed 
for ~Section c.z. of the rule~ t 

(Emp is added.) 
Contrary to the thrust contended for by defendant 

the Dominguez case in this regarcl elearlystands for the need 
to seek prior authority from the CO.w:lission for any dep.:lrture 
from the refund provisions of the rule. However, even if this 
were not so, it would not affect our resolution of this 
complaint. That is the ease because,. as developed in a 

preceding diseussion on the subject of fire-flow requirement,. 
it is our holding thAt th~ facilities installed to: serVe 
complainant's development are in keeping with good waterworks 
design practices to serve domestic loads. 
Staff Recommendation 

To resolve this complaint( the staff recommends that 
defendant and complainant enter into three standard tariff 
contracts~ one for each main extension and one for special 
facilities (i.e., the latter being for the Shields pump sta
tion with a cost excecd5.ng $4O:JOOO). 'I'b.e main extensions, 
under such standard t4riff contracts,. one with a cost of 
$3.048 nnd the other with a cost of $9~922, per staff "are 
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refunded at 22 percent of the revenue ••• received from the 
extension. Special facilities are refunded on a per-lot 
basis for which the facilities were installed,," 

The staff approach i~ intended, we think; to make 
the transactions conform to the requirements of the main 
extension rule. If so, it falls short with respect to 
Section A.2. b., supra. Pursua.nt to that section this "utility 
sMll not make the proposed new extension of distribution 
mains without authorization of the Commission" because 
"the advance on a proposed new extension wou!d exceed 
SO percent of" its equit.y capital plus debt and advances for 
construction. The advance to serve complai:l.4nt' s developments 
was $53,634 and. defendant '8 total capital plus the advance to
serve complainant t s . developments wns $80.143: as of. December 31, 
1973 .. 
Nunc Pro Tunc Compliance 

To make the arrangements to serve complainant's 
dev~lopments conform to- the main extension r~le or at lenst 
to its intent, an indicated wny to proceed 1c: 

(1) to assess the need for water service and the 
economic viability o~ the proposed extensions 
including special facilities in lighe of 
Section A.2.b.; and 

(2) to assess the: n.umber of contracts needed in 
11gh~ of the interrelation8h~p of the main 
extension to serve the S2-unit complex, the 
main extension to serve the ~32-un~t com?lex 
and the seven single-family reSidences, and 
the special facilities wh!.ch c4nserve both 
of complainant's developments. 

A principal re~son for incorporeting the .limitation 
of expansion provision!l i.."'lto the main extension rule was to 
protect the financal health of the utility_ Com1laino.nt. 
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proposed developments in defendant's tariff service area~ 
their need for water service if built was obvious~ and 
defendant thus had a duty to serve those needs unless the 
authorizationrequ1red, pursuant to the limitation placed on 
expansion by Section A.2.b., to make the proposed extension 
was denied. 

-'. Al though , as bro\1ght out earlier in this opinion, 
complainant's developments have good w~lter revenue producing 
capability~ refunds for the spec'ial facilities on the per-lot 
basis of ~ect:ton C.2.c.~1 would appear to be'unduly burdensome 
in this instance. Since refunds become due for each lot as 

one or more bona fide customers are served thereon by those 
facilities, it would become necessary for a smell water 
company such as defendant to secur~ new money through outside 
financing with which to provide at least part of the refund. 

Small water utilities typically experience 
considerable difficulty in arranging outside f~ncing. Some 
become delinquent in the payment of refunds and are forced to 
make refund payments exclusively from internal sources, thus 
severely limiting the availability of funds otherwise necded 
for replacements and expansion of facilities.. A deviation 
from Section C.2.c. is warranted in this instenc~,bceause 
the outside, financing which- would be needed is'L large in relation 
to the size of this small water company .. , 

4/ Sec footnote 2. 
5/ Section C.2.c. is consistent with the usual practice of the 

utility investing its funds in wells ~nd pumping equipment, 
but limits such investment eo:nmcnsurate with equ1?ment 
utilization in orc;er to preel~ethe utility's'speeulating 
along with the developer. on the suceess of the development: 
venture. ' 

, -
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A suitable ~lternative to the per-lot refund basis 
for this utility in these circumstances is the percentage-of~ 
revenue refund basis. The latter basis also COt:rpOrts. with 
representations made by defendant in its letter to the Bank of 
America, from which we have quoted extensively hereinabove. 
The contents quo~ed included: " ••• anticipated reven.ue break ... 
down of area being developecl and section C of rule 15 were 
~rovided ••• " 

Co.sistent wi~h the entire advance having a common 
refund bas~ and with the interrelationshi~ of the water 
facilities installed, defendant and complainant should enter 
-into one main exteo.s1on .... ·contraet. It should cover a total 

adjusted cost of $54,901.39 representing $3,048.00 for the 

initial main extension for the 52-unit com~l~, $9,921.95 for 
the main extension to serve the 132-unit coml)lex plus seven e houses, and $41,931.44 for s?ecial facilities including a 

modified staff ndjustment for an. easement area and fencing. 
Compla~n~rs advance thus far is $54,774.75 including an 

allowance of $1~ 140.00 for the e~sement area and fencing. The 
entire total adjusted cost of $54,901.39, after a further 

advance of $126.64 or its equive.1ent, is to be claseified as 

an advance refundable on the percentage-of-revenue method, ~s 
that method is described in Sections C.2.a. anc! b. 

On the basis of annual water =evenues of $8,000 from 
com?lainantfs developments, which was ap?rox~tely the revenue 
figU't'c for 1976, an annual reftmd of about $1,800 is incricated. 
Incidentally, about 13 percent of such revenues is a:tributable 
~o the rate increase defendant place~ in effect in l~te 1974 
through, as. brousht out earlier, its us ing the Shields PUlnp· 

station 4S the pr1ncip~1 system improvement required to qualify 
for the h:tg:ler ra.te1eve1s. prescribed in Append 1x :B.to 
D.7754S, supra. 
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Ratemaking Effects 
Defendant argued that contributions in aid of 

construction are less burdensome on the ratepayer than 
refundable advances for construction. This argument disregards 
an essential function of the main extension rule which is not 
to inhibit sound investment but to prov~de a method by which 
the necessary facilities may be developed with minimum 
financial risk to the investor-owned utility and consumers 
from potentially uneconomic or speculative developments. 
Complainant's developments are neither speculative nor 
uneconomic in this sense. 

Putting aside the purposes of the main extension rule, 
defendant's argument in this instance is badly misplaced. The 

ratemaking effeets of a higher rate base , depreciation expense, 
and rate of return ~re already reflected in defendant's rates 
which were prescribed in Appendix ~ to D .. 77548, supra. More
over, the Appendix B- rates were determ.ned wi.thout taking into 
account the benefit of the substantial additional revenues of 
complainant's developments. 

Private Fire Protection Schedule 
Defendant contends that its tariff Schedule No.4, 

Private Fire Protection Service, applies to the two fire hydrants 
installed on the 6-inch main. That main according to Exhibit Z 
should be in "a water utility easement of sixteen feet (16) on 
the south portion of the development." Defenda1?-t did not 1>ill 
complainant for private fire protection service. 

We are not persuaded that complainant applied for 
private fire protection service, that private fire protection 
ser..·ice bes been provided, and t'h.:l.t defendant .dO(!s not: own th.e 
hydrants • Defendant's claims.. in this regard are thuS .dismUsed 
as meritless .. 

-20-



C.10166 es 

Statute of Limitations 

For purposes of resolving this complaint, the parties 

should be treated as if they had" in fact, complied with the 
law and executed the refund agreement prescribed on page 19 
of this decision. That ngreemcnt should have been e:1tered 
into in the time presCl:ibed under Section A.l.a. of the main 
extension rule and have & refunding period not to exceed 20 
years subject to a five-year extension as required by tae ~le 
under specified conditions. 

Accordingly" the 20-year period commences to run 
not earlier tl'-..an sometime in 1972. Refunds of construction 
advances become due and'payable shortly after the end of each 

year of that period. A new obligation thus arises nt that 
point each yee.r, and the two-year statutory per·iOl of 11m.ita
tions under Public Ut:tlitics Code Sec·tion 735 is computed for 
each installment. CO & E Corp_ v Park Water Co. (1963) 
61 CPUC 387 .. ) 

The complaint herein was filed August 31, 1976, more 
than two years after April 1, 1974 when refunds nccruing with 
respect to 1973 revenues bcc~!Xle, S.t the latest, due and ~yable. 
The 1973 water revenue from com.})lainant' s development ~· .. ::.s 
$4,448.75. '.thus refunds fo%' 1973 barred, by~, the statute of 

limitD.t:i.ons are 22 percent of that amount which is $978.85·. 
Complainant has erred in contending tbat completion 

of an investigation by the Commission's staff of the informal 
com,laint made by eom,~inant is a prerequisite to the 
Commission's 4cce,tanee of the formal complaint •. An informal 
complaint does not toll. the running of. the statute of· limita
tions (Johnson v PT&T Co. (1969) 69CPUC 290). 
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Defendant in turn appears vulnerable to the running 
of a three-yea: statutory period of limitations under Public 
Utilities'Coc:le'Sect10n 737 applicable 'to the collection of 
tariff charges. In" that regard. according. to Exhibit 19', 
unpaid water charges due defendant for which complainant had 
been billed in 1973 totaled $2,776. 
Admonition 

This formal complaint with its inherent complexities 
is a direct result of a reprehensible d1sreg3rd for defendant's 
tariff Rule No. 15, Main Extensions, especially its prerequisites 
to be met before an extension is made. Defendant is placed on 
notice that any repetition of such conduct may lead to sanctions 
pursuant to Sections 2107 et seq. of the Public Utilities Code. 

Obviously, complainant is not blameless in this matter. 
One of its principal partners had r~4son to know, as early as 
April 1972 by virtue of the contents of Exhibit 10. that a 
comprehensive main extension contract w::.s required. Complainant's 
failure to insist on obtaining such a written contract upon making 
the $53,634.75 advance to defendant is at least a serious breach 
of proper business practice. 
Findings 

1. Pursuant to the limitation of expansion provisions of 
the main extension rule, defendant was prohibited from 
constructing the water system facilities to serve complainant's 
developments without prior approval to do so from this Commission. 

2. Defendant did not seek the necessary authority to make 
the extensions to serve complainant's developments.. It never
theless ms.de the extensions and. did so without·' preparing end 
the parties executing a.n appropriAte main" extension contract. 
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3. For purposes of resolving this complaint, the parties 
should be treated as if they did, in fact, comply with the law 
and an appropriate main extension contract substantially as 
prescribed by this. deeision ensued (i.e., a nunepro t'.mc 
compliance) • 

4.4. The mains and re14ted items snd the speeial 
facilities compris~ the utility plant additions !nvolved in 
the extensions were necessary for the prOvision of domestic 
water service to complainant 'g developtDeD,tG, and to aclj01ning 
undev~loped parcels comprising about eight acres', consistent 
with good waterworks design practices. 

b.. 'By its design this system addition otherwise 
functions to reinforce the system's capability to serve 
domestic loads in the northern section of dcfend~nt's tariff 
service srea. It will readily provide the reported requir.ed 
fire flow of either 500 gpm or 750 gpm, which is notably 
modest fo:: l..:trge apartment complexes. 

5 .. lt. Compla1ns.nt advanced $53,634.75 plus $1,.140 
for those plant additions. 

b. Their total adjusted cost was $;54,901.39. 
c.. A deviation frott the "per-lot refund basis If of 

Section C.2.c. of the main extension rule is W:1rranted fo:: 
the special facilities which cost $41,931.44. 

d. The entire total adjusted eost of $54,901.39, 
after 3. further s.dwnce of $126.64 or its equiv&lent by 

complainant, is to be classified s.G an advance refundable on 
the percentage-of-revenue method, as tM': method, is descr~bcd 
in Sections C.2 • .c.. and b. of the main extension rule .. 

-23-



C.I0166 es /nb- ~'( 

6. On the basis of annual W.:Lt~ revenues ¢f $·8,000 
from complainantts developments. which was approxima.tely. the 

revenue figure for 1976. an annual refund: of about $·1,.8:00 is 
ind ica ted .. 

7.3.. Refun<is become due and payable on April 1 o·f each 
year. 

b·. Refunds attributable to revenues produced in 1973 
and payable in 1974 are barred by-the .two-year statute o.f 

limitations of Public Utilities Code Section 735. The amount 
thus barred is $978 ~ 73·. 

e. Refunds attributable to revenues.. produced in .1974" 
1975, ;lnd 1976 are $1,.654 .. 6-7,. $1,772.27, and $1,76,6· .. 56· 
respectively. 

Conclusions 

1. Defendant and complainan·t should execute." m..1in 
extension contract consistent with O1bove F'indings 3" 5, and 

7.01. and substanti:.lly as prescribed on page 19 o,f this 

decision but otherwise in conformity with the main extension 
rule. eirca 1973 .. 

2. Defendant should pay the overdue annual refund,s 

atl:ribut:.l.ble to revenues produced i.."l the years 1974-1977. 
inclusive,. less unpaid billed water charges which ar~ lawfully 

collectible from complOlinant,. withinteres·t.at 7 percent computed -from each due date until 'Paic:L· 
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ORDER -----.. 
IT IS ORDERED that: 

1. Within thirty days after the effective date of this 

order defendant and eOQ:pl3.i~nt shOlll execute a ma.:(n exeensio'o 

eon tract cons isten t with .:lbove F'indings 3, 5,. and 7 ~a. and 
subsu..ntiOllly as -prescribed on po.ge 19 of ~his decision bue 

otherwise in conformity with the main extension rule, circa 1973. 
2. Within ninc'ty days after the effective d:ate of this 

order defendant shall ma!~e refunds to complaina.nt consistent 
, , 

with Finding 7 and Conclusion 2 above. 
'The effective date of this order shall be thirty days . 

after the date hereof. 
Da.ted at ___ Sm __ Fnm_dlCQ. ____ ) c.:tlifornia~ this .Lld-

day of ___ ·~~U .... ' L_Y ___ , 1978. 

C0l:!III1:s1o::l.()r W~!l!ru:: sr-o::l.::,.~r •• bo1n.t!' 
nece::~~lly ab:::e:t .. I!!I! :lot p~t1e1pat.o 
In ~e d1::poc1t1on ot tl:1s 'proeood1~. 

Comm1:;s10nor Vornon L ... Sturgoon. bo:tng 
:c.eee::::::nrily o.bSOllt. did /nCitp~le1pato 
~, :the d1~po:::1t.1on, 0:: ~c'procoeda.e;~):' 
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