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- ORIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
POSTAL INSTANT PRESS, a corporation, g

Complainant,

VE.

) Case No. 10235
i (Filed January 11, 1977)

PACIFIC TELEPHONE & TELEGRAPH
COMPANY, a corporation,

Defendant.

Jonas, Fexrn & Simpson, by Terry Kinigstein,
Attorney at Law, for complainant.

Duane G. Henry, Attorney at Law, for
derendant.

Complainant, Postal Instant Press (PIP), alleged
that defendant, The Pacific Telephone and Telegrxaph Company
(Pacific), was grossly npegligent in failing to print a
requested yellow page advertisement in the 1976 Los Angeles
yellow page directory. The relief requested by PIP was
$10,000 damages plus costs. Pacific filed its answer on
February 10, 1977, denying that PIP was entitled to any
relief, Two days of hearings were held on this matter in
Los Angeles before Administrative Law Judge Main on
October 14 and October 24, 1977. The case was submitted
upon the £iling of reply briefs on February 3, 1978.
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PIP/PP/PG

PIP is in the business of instant printing, primarily
as a franchising company. There are several hundred shops
nationwide, some of which are company-owned. PIP is a California
corporation; 60 percent of its stock is owned by Postal Press,
Inc. (PP), and the remainder is publicly held. |

PP is otherwise a multifaceted printing business, one
part of wnich is a PIP franchise. For the remainder of its
miltifaceted operations it does business as Postal Graphics (PG).
The Advertisements (Ads)

The dispute involves two proposed PIP double-half
column display ads and one pi?posed PG double~half column
display ad. The two PIP ads1 contain virtually the same copy
in that each serves to provide the locations and telephone
numbers of 27 PIP shops. Some of the shops are PIP owned;
most, however, are independently owhed, but one is the Pr=held
PIP franchise mentioned above.

The PG adz/ covers the PP-owned shop as a printing
business with the following divisions: Commercial Division,
Forms Division, Eanvelope Division, Menu Division, and FIP
Division. The copy pertaining to PIP in the PG ad can be
interpreted to portray either PP/PG as the parent company %o
PIP or PP/PG as holding a PIP franchise.

The PG ad and one of the PIP ads were published
under the classification "Printers”. The other PIP ad had
been accepted for publication under that classification but
was omitted as the result of an inadvertent clerical error.

1/ 1Included as Appendix A to this decision.
2/ Included as Appendix B to this decision.
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Pacific contends, however, that complainant was not entitled
to the publication of the omitted ad because, among other
things, it would violate Pacific's standard for multiple
display advertising.

The Multiple Display Standard

Pacific's Multiple Display Standard (MDS), circa 1976,
provides in pertinent part as follows:

"Display advertising space under any single
classified beading in the Yellow Pages of a
directory for any ome person, firm, partver-
ship, association, corporation, company or
organization of any kind conducting a business
or businesses under ome or more names, shall
be limited to ome and only ome D-1/2 columm
display item or its equivalent in space.
When one or more of the following conditions
exist, the advertiser may have one and only
one additiomal D-1/2 columm display adver-
tisement or its equivalent under the sawe
classified heading. Under no condition
shall any f£irm have more than two D-1/2

- colum display advertisements or their
equivalent under the same classified
headirng...

"CONDITION 1:

"I£ an advertiser actually conducts business
with the public at two or more locations, he
may buy two D-1/2 column advertisements or
their equivalent under a single classified
heading. . . ."

Pacific's MDS has been the subject of a number of
decisions by this Commission. In Ad Visor, Imc. (Stan Berko) v
Pacific Telephome and Telegraph, Decision No. 84068 dated
February 11, 1975, the Commission said:

"PT&T may adopt reasonable standards for
.advertising copy which appears in its yellow
pages. There are various reasoms why PT&T
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may desire to enforce high standards of
advertising in its yellow pages. Among
these reasons Is that, to the extent the
yellow pages are relied upon and utilized
by customers, additional and continuing
advertising revenues will likely be
generated for PT&T. The record indicates
that the multiple display advertising
standards were adopted in response to the
attempted domination of yellow page
classifications by large advertisers.
Furthermore, these standards are consonant
with the state and national policies of
fostering competition. /[Titatioms omitted./
In the circumstances, we cannot hold that
the standards are unjust, unreasonable, or
arbitrary.”" (Mimeo, pages 7 and 8.)

The MDS limits display advertising for any one person,
firm, corporation, company, or organization to one double-half
colum, Where an advertiser has multiple locations it may have
an additional double-half colummn. A critical factor is the
separateness of each of the business firms or organizations
seeking a separate display ad.

PIP contends that it and PP are separate corporationms,
conduct separate businesses, perform separate functions, have
separate locations, and, with the exception of ome individual,
have separate management and separate employees. Management
decisions are made by the executive officers of PIP and in
the absence of unusual circumstances, these decisions are not
interfered with by the shareholders or by the board of directors.
Although it is true that PP is a majority shareholder of PIP,
PIP asserts that its actioms have not permitted that fact to
blur the distinction between the two entities and that PIP,
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as a public corporation, cannot operate to the benefit of PP,
a ¢closely held corporation. PG is mnot a subsidiary of PP.
but in some fashior may serve as a dba for PP;Q

Pacific contends that PIP, PP, and PG are ome
organization conducting a business under ome or more names
as provided in Pacific's MDS. The PG ad itself states that
PG is a PP subsidiary, and thus they have common ownership.
PG's address is contained in both PIP ads and PG's telephone
number given in the PG ad is 655-8311, which is an additional
main listing on primary telephone aumber 655-8810, the latter
being the number listed for PG's address in both PIP ads.

PP owns 60 percent of PIP in addition to owning one PIP
franchise, and thus PP has the power to control both PIP
and PG. PIP and PP have. been intimately connected and
intertwined in each other's evolution. Both PIP and PP are
engaged in the same type of business, the printing busimess,
and, according to PIP's vice president, they have common
directors. With regard, at least, to major policy, this
witness conceded that PP actually exercises comntrol over
PIP.

According to Pacific, the fact that the PIP/PP/PG
organization is viewed as one organization by the‘people who
had dealings with it is indicated by a pumber of factors.
For ome thing, all three ads (two for PIP and ome for PG/PP)
were submitted by the Selten Agency to the selling company,
General Telephone Directory Company, and by the selling
company to Pacific on ome orxder form listing a single client

3/ The copy of one of the ads published (Exhibit 3) was changed
from Postal Press Inmcorporated to Postal Graphics, a sub-
sidiary of Postal Press Inc. (sic).
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name of "Postal Press'. Also, the location of the address
associated in the PG ad with the name PG, 8646 West Pico
Boulevard, is ome building with signs indicating 'World
Headquarters of Postal Instant Press'. There were no signs
at all regarding "Postal Graphics'. Furthermore, in the
1976 lLos Angeles white pages, the telephone number 655-8810
(the primary number for PG's listed number 655-8811) is
listed £or both PIP and PP at 8646 West Pico Boulevard.
Finally, the billing responsibility for both numbers,
655-8810 and 655-8811, which are numbers interchangeably
listed for PG, PP, and PIP, are all billed to a Mr. Levine
at 8646 West Pico Boulevard (the common address of all
three). These numbers are on rotary with 881l being an
additional main listing on the 8810 numbex.

According to Pacific, we are mnot dealing with
separate businesses and separate markets, but with slight
variations on the same business and market. To comply with
the MDS the advertiser in the situation of PIP/PP/PG has two
choices=~it can easily feature both facets of its business
in the maximum of two double-half columm ads to which it is
entizled, or it can buy smaller ads (accumulating to the

same maximum space) and feature its various facets separately.
Discussion

PIP and PP are evolving into separate businesses in
which some substantial ties remain. For PIP and PP to have
qualified as separate advertisers in these circumstances, either
the copy pertaining to PIP should not have been included in

the PG ad or the 8646 West Pico Boulevard address and the
655-8810 telephone number should not have been included in

the PIP ads.
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From another vantage point, we see that if PP/PG were
a separate advertiser with one location, then its address,
and also either telephone number 655-8810 or 655-8811,
should not appear in two MDAs. Conversely, for that dual
appearance to meet the criteria of the MDS, PIP and PP/PG
cannot be comstrued to be separate advertisers (i.e., the
ties between the two companies permit them to be considered
as one advertiser and eligible as such under the MDS for two
double-half column ads because of multiple locatioms).

PIP attached importance to the fact that General
Telephone considered the PIP/PP/PG organization as separate.
However, General Telephome's MDS is different than that of
Pacific in that General Telephome recognizes separate corporate
status as a significant basis for separate treatment. This
difference in policy stemmed from the Berko decision, supra,
and has become more definitive in subsequent decisioms.

In Ad Visor, Inc., (Ceneral Van & Storage Co., Inc.)

v Pacific Telephone and Telegraph, Decision No. 87959 dated
October 12, 1977, we said:

YAlthough the main substance of the multiple
display standard did not change during the
period here imvolved, Pacific did change its
interpretation and application of a key
principle in the standaxrd after the Berko
[Footnote omitted/ decision was issued. The
change was in the way Pacific applies the
standard to corporations. Prior to the
Berko decision, Pacific applied the multiple
display standard on the basis that any one
person, firm, partmership, associationm,
corporation, company, or organization of
any kind conducting business or businesses
uder one or more names would be limited to
one double half columm display item or its
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equivalent in space under the same classi-
fied heading. The standard is still applied
in the same way, except Pacific no longer
considers incorporation as sufficient in
itself to prove separateness in the conduct
of a businmess. Pacific began to realize

that to meet the spirit and intent of the
multiple display standard, it may be necessary
to look beyond the surface organization and
determine how the business is really being
operated. Otherwise, an advertiser might
technically meet the standaxd and be allowed
an excessive number of display ads. This
would defeat the very purpose of the standard
which is to prevent domination of a single
bheading by a single advertiser. "
(Mimeo. pages 20 and 21.)

In that decision, the Commission awarded reparations because
Pacific failed to pierce the corporate veil in the application
of its MDS.

PIP also attached importance to the fact that in the
1977 directory Pacific published three ads on behalf of the
PIP/PP/PG organization. In that regard Pacific's witmess
testified that Pacific initially refused the three ads
submitted by the PIP/PP/PG organizationm; that, in an apparent
subterfuge to avoid the MDS, the PIP/PP/PC organization came
up with a new company by the name of "Filet Menu'; and that
the organization then submitted two ads under the name of PIP
and one ad under the name of Filet Menu. It was his further
testimony that Pacific did not motice the deception being
perpetrated because different clerks handle ads for clients
in different parts of the alphabet.

We hold that publication of the second PIP ad would
have violated the MDS. Because of that holding and because
the standard has not been shown to be unreasonable, it is
unnecessary to reach the remaining issues. Those issues concern
the resale of advertising space, the related assignment of
reparation ¢laims, and the limitation of liability in the
national yellow page advertising contract vis-a-vis Pacific's
tariff Rule li.

- - -

8-
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Findings

l.a. The Selten Ageacy submitted an order with the
client name of "Postal Press" to General Telephone Directory
Company in April of 1976.

b. That order requested advertising under a number of
different headings including the three double-half column ads,
under the classified heading of "Printers"™ in the 1976
Los Angeles yellow page directory, which are at issue.

c. General Telephone forwarded the order to Pacific.

d. As a result of an inadvertent clerical error, one
of the three double-half column ads at issue was omitted.

2.a. PIP and PP are evolving into separate businesses
in which some substantial ties remain.

b. For PIP and PP to .qualify as separate advertisers
under Pacific's MDS, either the copy pertaining to PIP should
not have been included in the PG ad (see Appendix B) or the
86L6 West Pico Boulevard address and the 655-8810 telephone
number should not ‘have been included in the PIP ads (see
Appendix A).

c. For the copy pertaining to PIP to appear in the
PG ad and for the above-cited address and telephone number to
appear in the PIP ad, as those ads were published, PIP and PP
should not be construed to be a separate advertiser under the
MDS.

3. Under the provisions of Pacific's MDS, PIP was not
entitled to the publication of the omitted ad.
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Conclusions

1. The Commission is without jurisdiction to award
damages in the amount of $10,000 plus costs as sought by
PIP.

2. Conmgistent with the foregoing findings PIP is mnot
entitled to reparations.

IT IS ORDERED that:

1. Postal Instant Press' request for an award of
damages is denied onm the grounds that the Commission lacks
jurisdiction to grant such award.

2. Postal Instant Press is not emtitled to reparations.

The effective date of this order shall be thirty days
after the date bereof.

Dated at San Francisco » California, this éé 2_5
day of v HULY , 1978.
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APPENDIX A
Page 1 of 2

THE PACIFIC TELEPHONE AND TELEGRAPL COMPANY
Postal Press Advertisement 41

published 1976
in the Name of Postal Instant Press
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TEE PACIFIC TELEPEONE AND 'I;'ELEGRAPH CONMPANY

Postal Ins

tant Press

Omitted 1976
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THE PACIFIC TELEPHONE AND TELEGRAPH COMPANY

Postal Press Advertisement 2

. Published 1976
in the Name of Postal Graphics
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