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BEFORE THE FUEL IC UTILITIES COMMISSION OF !HE STATE OF CALIFORNIA 

PACIFIC SOUTHW'EST AIRLINES, 
a corporation, 

vs. 

AIR CALIFORNIA, 
a corporation, 

Comp 1.1 inan t , 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10641 
(Filed August 2, 1978) 

------------------------) 

·e 

B=ownell MerrellS Jr., Attorney at L~w, for complainant. 
Graham & James, y Boris H. Lakusta and David Marchant, 

and Robert Barnett, Attorneys at Law, for defendltnt. 

o PIN ION -------
Complainolnt 3lleges. that defendant is violating Section 2752 

of the Public Utilities Code by engaging in the operation of transporting 
passengers bet~een Oaklolnd International Airport (OAK) and San Diego 
Internation.ll Airport (SAN) via San Jose Municipal Airpor't (SJC) ~ithout: 
a certificace of public convenience and necessity authorizing such 
operation. Public hearing was held August 7, 1978 before Administrative 
Law Judge J. E. Thompson at San Francisco :lond the matter was submitt:ed. 
FindinBs 

1. Defendant is a passenger :loir carrier with authority to 
transport passengers between points over numerous routes within 
California. Those pertinent to the inquiry here are: 

Route 3. Nonstop service between SAN and SJC. 
Route 4. Between SAN, on the one hand, and SJC 

and OAK, on the other hand, via th~ 
intermedi~tc point of Or~nge County 
Airport or Ont~rio International 
Airport, with SJe ~nd OAK being either 
3. terminal or intermediste point for this 
route; .lnd provided th.a.t the n'Umber 0,£ 
flights via Ontario International Airport 
in each direction shall not exceed two in 
.3.ny one·day. 
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2. By Decision No. 83476 dated September 17, 1974 in 

Application No. 54511, defendant was awarded a certificate of 
public convenience and necessity authoriz.ing it to operate as 
a passenger air carrier between OAK and SJC on its certificated 
routes listed below: 

Route 1. 

Route 2. 
RCIJtc 4,'. 

Route 5. 

Santa Ana/SJC/OAK/San Francisco. 
Santa Ana/Ontario/SJC/OAK. 
SAN/Santa Ana/SJC/OAK. 
Palm Springs/SJC/OKt../San Francisco. 

That certificate is subject to the express condition that any 
combining of the authority therein granted with any ether certificate 
or operating authority issued to' or po-ss,essed by defendant: fe·r the 
?urpose of escablishing through routes, rates, charges, and 
classifications as provided fo·r in Section 2762 of the Public Utilities 
Code is prohibited. 

e 3. Defendant h.ls been and is engaged in the operation of 
:ransporting passengers between SA.~ and OAK via the intermediate 
point of SJC since November 1, 1970. 
Discussion 

Complainant contends that defendant lacks certificated 
authority to conduct the operatiens between SAN and OAK via SJC 
without also stoP?ing at Orange County Airport or Ontario International 
Airport. Defendant claims that the Rcute 4 autherity does net require 
the ~ddition~l stop. The description of the ~uthority in Route 4 

clearly requires cperation via Orange County Airport or OntariO" 
International Airport. 

The authorit:v for Route 4 has been modified and restated .. 
a number of times. We look to the certificates which h.:LVC been 
.:l.\,,·arded for operstions over that route and the decisions awarding 
those certificates to' determine whether there are any conclusions 
in those decisions which would sup.porc an intcrp,retation of the 

.. certificates ~warded for authority to' cperate over the route 

.SAN -SJC-OAK. 

-2-



C.10641 dz 

Defendant was first granted authority to provide service 
at SAN by Decision No. 76110 dated September 3, 1969. That decision 
gr~nced a certificate for two separate routes: Route 3 - nonstop 
service between SAN :l.no SJC; and Route 4 .. nonstop service between 
SA.'-; and OAK. That cert:ificate was subject to the restriction t:hat 
no passengers shall be accepted for transportation solely between: 
(i) SA.~ .lnd other Airports already sCrv'cd by defendant c'XceR,t DoS. 

authorized by Routes:> and 4. (Air Ca.lifornia et ::1.1. (1969) 70 
cpuc 122, 136, 137.) 

In Application No. 52165 filed August 27, 1970, defendant 
sough: modification of its nonstop authorities so that it could 
operatE~ from SAN via Orange County Airport to SJC and O/>$.. By ex 
parte order in Decision No. 77768, as amended by Decision No. 77777, 
the Commission found it reasonable to modify, until March 1, 1971, the 
nonstop authority and did so in the following form of order, 

"1. Res tric t ion 'i' set forth in Append ix B, 
Originn1 Page 2, of Decision No. 76110 
in Application No. 50331 is temporarily 
modified to provide that Air California 
m~y commence service on or before 
November 16, 1970, and through February 28, 
1971, operate its service between S~~ and 
SJC ~nd OAK via Orange County Airport; and 
that Air California may designate SJC and 
OAK as either intermediate or separate 
te~inals, provided, however, that no 
passengers may be transported solely 
betw'ecn SAN and Oran~e County Airport, 
or becween SJC and OAK, in either direction. 

"2. The mooific.ltion authority granted in 
paragraph 1 of this order will expire 
effective March 1, 1971 at which time 
restriction 'i' set forth in Appendix B, 
Original Page 2, of Decision No. 76110 
will immediately again become effective 
and will remain in full force and effect. 

"3. In 311 other respects Decision No. 76110 
remains in full force .lnd effect." 
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On Ja.nuary 13, 1971 defend.:mt filed a petition to further 
modify its request in Applic.ltion No. 52165 for authority to c.lrry 
local passengers between SAN and Orange County Airport and beeween 
SJC and OAK. It requested that this modification be granted ex parte 
before hetl.ring then scheduled in February, and that the matter 
be included in that hearing for final determination. In a procedural 
order in Decision No. 78276 the Commission in effect denied that 
request. After petition for rehearing of that deCision by defendant, 
the Commission on February 9~ 1971 issued Decision No. 78299 with 
an "Order Granting Modification of Decision No. 78276" which provided: 

"1. Decision No. 78276, d.lteo February 2', 1971, 
is temporarily modified to provide that 
par.lgr.lph 1 of the Commission's order in 
Decision No. 77768, dated September 22, 
1970. in Application No. 52165, ist~porarily 
modified to provide that Air California may, 
for :he period from the effective date of the 
order herein until August 31, 1971, transport 

~ passengers solely beeween SAN and Or.lnge 
.. County Airport as part of its temporary through 

service betwe~n SAN olnd SJC and OAK viol Or~ge 
County Airport." 

The stAtus of Routes 3 ~nd 4 with the tempor~ry mooific.ltions 
W.lS finally resolved in Decision No. 80318 (Air California, et a1 •. 
(1972) 73 CPUC 671). The conclusions of the Commission .:lre set forth 
a.t p.lge 692. 

"Air Cal's Route 3, SAN-SJC nonstop service, will be 
modified to recp .. !ire only one dAily nonstop!,,~d
trip flight; tl.nd Route 4, SAN-OAK, will be restated 
to provide for one-stop s~rvice to SJC olnd OAK, 
with either point as a terminal or intermedioltc 
point, via. Sant.l An:;.. We will prohibit: nonstop 
SAN-OAK service on this route because Air Cal has 
never commenced this service, and it does not 
intend to do so in the foreseeable fut:ure. Moreover, 
if it did, it would undoubtedly have to engage in ' 
wing-tip to wing-tip competition with PSA. Since 
Air Cal has not utilized this authority, we will 
delete it. We will also grant Air Cal authority 
to operate between SA!', and Santa An.l as ol se.parate 
route so that it may operate t:urnaround service in 
this market if necessary 0:' convenient. A restriction 
proposed by the staff to prohibit SAN-San Francisco 
oper.:z.tions will be added to ea.ch route." 
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With respect to the authority to carry O&D SJC-OAK passengers on 
defend.l.nt's flights, the Commission concluded that such authority 
should be denied (1'. 692). The authorities granted in that decision 
togcthe= with other certificates held by defendant at the time were 
set forth in .l new certificate of public convenience and necessity_ 
The routes were described in Appendix A to that decision. Route 4 
was described as follows: 

Route 4. Between SAN, on the one h~nd, and 
SJC and OAK, on the other hand, via 
the intermediate point of Orange 
County Airport, with SJC and OAK 
being either a terminal or intermediate 
point for this route. 

Since that restatement of defendant's operating authority 
there have been only Cwo modifications of Route 4. The first was 
in Decision No. 83476 referred to in Finding 2 when defendant was 
gl"anted authority to ~ickee passengers between SJC and OAK on flights 

eoperaeed on Route 4. The other modification was made in Decision 
No. 85594 in Applicntion No. 55011 when defendant was autho,rized to 
operate Route 4 vi::t Ontario ::ts an alternative to operations via 
Orange County. 

Review of those proceedings discloses that at no time was 
defendant awarded a certificate to operate between SAN and· OPJ!;. vi:l 
SJC without an intermediate stop at Or:lnge County or Ontario; at no 
time h.:l.S the Commission found th.:l.t public convcni~ncc and necessity 
require the operation of defendant between SAN and OAK v.ia SJC; tl.nd 
at no time has defendant applied for authority to operate between 
SAN and OAK via SJC. 

Defendant claims th::tt Section 2762 of the Public Utilities 

C d · ff" h" f' . 1/ It . d oe ~s su ~c~cnt aut or~Z:lt~on or ~ts operat~on.- conten s 

1/ Section 2762: 
"Unless prohibited by the terms and conditions of any certificate 

th.:l.t may be involved, anyone passenger air carrier may est41blish 
through routes and rates-, chargc~, and classifications between any 
and all points served by it under any .lnd all certificates or 
operative rights issued to or poss~ss.ed by it. fI 
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that the phrase "Viol the intermediate ;point of Orange County 
Airport or Ont.lrio !ntern~tional Airpott"is a term and condition 
of Route 4 but is not a. prohibicion contemplated by Section 2762. 
In simple l.lngu.lge what it is saying is tholt a.lthough the route 
description says there shAll be a. stop .l.t the intermccli<lte point 
of Or~nge County or Ontolrio, because defendant may, under that 
certificate, serve SAN) SJC, and OAK, it may operate between 
those points in olny manner it wishes under Section 2762 because 
~he Commission has not expressly prohibited it. That contention 
h.lS no merit. The phrase states th.lt the operation is to be 

..;; "via Orange County Airp~t or Onc.o.rio Intcrn.ltional Airport". 
~ That is a term or cond~on prohibiting defendant from o?eratine 

tholt route except via either of those points. It would have been 
~ an .lct of rcdund,~cy to have imposed .1 further prohibition to, the 

effect that defendlnt shall not overfly Orange County or Ontario e on this route. 
Dcfend.lnt contends that its interpretation should prev~il 

for two reasons: That it has b~en operl1ting this route without 
secrecy and to the a?parcnt knowledge of the Commission and its 
staff fo= seven years and nine months, and that Section 2762 would 
have no meaning or applica:::ion except to a circ\lmst:l.nce .:loS presented 
h~::e. With respect to its first contention we point ou·t that 
certificated authority may not be conferred or implied from any 
inaction by the Commission. The statute provides that no passenger 
air carrier oper.:lti'on is to be conducted without a certificate, it 
provides that a certificate may issue only after .1 finding by 
the Co~~ission of public convenience and necessity~ ~d it 
specific.llly requires the Commission to consider 3 number of 
factors in making its determination of public convenience and 
necessity. With respect to its second contention, we point out 
that Section 2762 is the provision of the statute which permits 
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"tacking", which is nothing more th.ln establishing through rou~es. 
It is the st~tutory authority which p~rmits defendant to provide 
a. through service between SAN and Sacramento Viol SJC by combining 
its Route 3 (SAN-SJC) with its Route 7 (SJC-SMF). 

Defendant h~s been operating a passenger .lir carrier 
service bet~ccn SA."q .o.nd ON.<. vi.:l SJC ~ithout ." cert:ific,'ltc or 
certificates of public convenience and neccssity authorizing 
such opct'ation. 

If this scen:trio appe:lrs to be familiar, it is. Only 
two weeks ago we were conft'ontcd with a complaint by defendan~ 
ag.:linst complainant for the identical opcr.:ltion involved here, an 
operation between SAN ::!.nd OAK Viol SJC (C.lSC No. 1062'6). This 
episode in the saga of proce~dings brought by complainant and 
defendant might appt'opriately be entitled) "Hoist On Its Own 

ePe::lrd". It might be runusing. were it not that the public has 
a stake in what might appear to be pctty bickering between the 
t~o largest Californi.:l intr~st:ate airlines. In our discussion 
regarding Case No. 10626 at our regular session only two weeks 
ago, several of the Commissioners announced or indicated their 
concern that the law required them to cause PSA to, cease and 
desist an operation which is efficient and economical, particularly 
in light of the facts tha.t: PSA holds authority to, tr.!lnsport passengers 
nonstop .:l.nd one-s,top between SAN and OAK. a.nd between SAN and SJC. It 
may also ticket passengers between SJC and OAK on some of its routes. 
The fact remained, however, that PSA had no certificate authorizing 
it to transport passengers between SAN and 0Al< via SJC. 

We have the S3mc situation here regarding defendant. Its 
oper:t.tion is an efficient and economical one for transporting passengers 
between S~~ and SJC and between SAN and OAK. It: holds authority to 
:r:lnspor: passengers both nonstop and one-stop between SAN and SJC 

and one-stop between SAN, :lnd OAK. It ~y also ticket passengers e between SJC and O)J;.. on s,ome of its routes, including Route 4. The 
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fact r~ains, however, thAt Air California has no certificate 
authorizing it to operate becween SAN and OAK via SJC without an 
intermediate stop at Orange County or Ontclrio. 

If it were in our power to do so, we would today grant· 
a certificate to both of these carriers to ~uthorize operations 
between SAN .lnd OAK vi3. SJC. We are prevented from so doing by 
the provisions of the Public Utilities Code, more particularly' 
Sections 2753 and 2754.1:/ Although once again we are reluctant 
to do so~ we must reiterate to our holding in Decision No. 89168. 

the law is plain. Section 2752 provides that no passenger 
~ir carrier shall engage in any operation in this State without 
first having obt.lincd fran the Commission .l certificate 0'£ public: 
convenience and necessity authorizing such operation. There is 
no equivocation nor docs the statute provide for any extenuating 

ecircumstances. Section 2763 provides for the Commis.sion to t'n3.ke 
its order requiring defendant to cease and desist from operations 
without 3. ccrtific.lte and requires the Commission to enforce such 
order. While surrounding circumscances do not permit discretion 
as to whether 3. CC.:l.se and desist order should be entered, they may 
be considered, with respect to the time, when the .;l.ctivity should 
be ceased. Because of the s~e circtmlst.lnccs referred to in 

At the hearing the ALJ informed the p.;l.rties that inasmuch as there 
does not appear to be any passenger air carriers other than 
complainant and defendant withstanding to protest an applic.;l.tion 
by cithe:- or both car:-icrs for authority to· operate over the 
SA..~-SJC .. OAK route, nc:would grant the c.:l.rriers le:tve to make 
applic:ttion on the reco:-d in this proceeding and docket the 
transcript as their respective written applications on the 
assurance that the application fee required by Section 2754 would 
be 'Paid~ waive the Commission's procedur.ll rules with respect to 
such filings, and on the stipulation by both parties that they do 
not protese the application of the other, would prepare a form 
of order for che Commission's consideration which would grant 
both carriers a certificate. PSA was receptive to the offer. 
Air C.llifo·rnia would not enter into such a stipulation. 
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Decision No. 89168 there can be no different result. Accordingly, 
in order to avoid inconvenience to the public, we will consider this 
m~tter today as ~n unforeseen emergency situation under Section 306(b) 
of the Public Utilities Code and shall require defendant to cease 
and desist on or before August 22, 1978, which is the date of the next 
regular session of the Commission. 
Conclusions 

1. Defendant has been and is violating Section 2752 of the 
Public Utilities Code. 

2. Defendant should be ordered to cease and desist from 
conducting passenger air carrier operations between OAK and SAN 
via SJC without stopping at the intermedia~e point of Orange County 
Airport or Ontario International Airport. 

3. This matter came to the attention of the Commission on 
AuguSt 2, 1978 and is ;In unforeseen emergency situation as described 
in Section 306(b) of the Public Utilities Code necessitating prompt 
action by the Commission. 

4. To permit defendant reason.o.ble opportunity to comply with 
the cease and desist order herein, and to avoid the inconvenience 
to the public who 'Presently have future reservAtions on the flights 
herein involved, defendant should be ordered to cease and desist 
the unlawful operations on or before Aug1.1.st 22, 1978 • 
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o R D E R ..... --. ..... _-
IT IS ORDERED th~t Air California, a corporation, shall, 

on or before August 22, 1978, cease and desist from carrying 
passengers by air on a through route between San Diego International 
Airport and Oakla.nd International Airport via So:ln Jose Municipal 
Airport without stopping at the intermediate point of Orange County' 
Airport or Ont~rio Intern3tional Airport. 

The effective dace of this oroer is the date hereof. 
Dated ~t __ ~ __ ;San~~~~e~~se~o~ ____ , California, this ~ 

day of _____ ~~_rr; __ ,L_TS1' ________ , 1978. 
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. _ Pr~ent· 

Commissl.oners 

·Comm1.:.:1onor W!111o:n Symo~. J'r. ~ bo1ng 
noee:zar11y ab~ent. ~1d not ~nrt1e1pate 
in tho ~1:pos1t1on 0: th1~ proeo~~1ng •. 


