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o PIN ION 
---~ ....... --

The compl:d.t'l.lt'l t, co\,tnty of 1nyo, a consumer of 

W:-lt:~r ~uppl'ic<.l by the defendant, the city of Los Angeles Department 
of Itlater S:'l.d Power, purchases the woltor to operate its i"acili ties 
withLn s~id county, ~nd ~s ~ political entiey, is charged 

with th~ rcspon~ibility of protecting the health, safety, and 
",vclf,;J.':C: of its residents within its jcrisdiction. The 

defendant is 0 municipally owned and oper~tcd pu~lic utility 
holding ticlc to cxc~nsivc ~rCdS of :anG within the 

~ complain~nc's geogr~?hic~l boundaries. commonly known as the 

o-.... cns Valley, trom which it (~xtracts ;rcaC q~ntities. of w.at~r 

ror cxpOY. t: co the dcfcn(iant' s serv icc area in and adj.:tcc.nc to th~ 
city of Los Angeles. It a1:;0 separ.l::cly supplies water from 

.' 
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the same source to four unincorporated communities of the 
Owens Valley, as well as to the complainant county itself. 

The complainant alleges that the defendant totally 
acquired the water supply systems of the four communities of 
Big Pine, Lone Pine, Independence, and Laws at various times 
in past years and supplies water to the ~esidents of the 
county of Inyo and to the complainane, in the capacity of a 
"person" or "water corporation" without ever having sought 
the consent or approval of the Public Utilities Commission 
(Commission). It is alleged by the complainant that Article 
XII, Section 3, of ~he California Constitution,l! and imple
menting legislation thereunder, requires the defendant, in 
its acquisition and operation of the aforementioned water 
supply systems" to submit to the authority and control of 
this Commission. 

The complainant further alleges that the defendant 
has purported to raise the rates of water supplied through 
each of the fO\lr water systems which are unjust, unreasonable, 
and without application to, review by, or approval of the 
Commission. The complainant alleges that prior to February 20, 
1976, the defendant supplied water to the complainant at a 
monthly flat rate of approximately $223.10. Since that time 

];/ Article XII, Section 3" (formerly Section 23) provic1es: 
"P7:ivate corporations and persons that own, operate, 
control, Or manage a line, plant, or system for the 
transportation of people or property, the transmission 
of telephone and tel~graph messages, or the produc~ion, 
generation, transmission, or furnishing of he,at, light, 
water, power, storage" or wharfage directly or indi:r:ectly 
to or for the public, and common carrierSi are publ~c 
utilities subject to control by th~ Legis sture. The , 
Legislature may prescribe that add~tional classes of 
'Orivate co~rations or other persons are public utilities." 
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the defendant is alleged to have assessed the complainant with 
a monthly rate from approximately $377.80 to $1,937.29. Since 
February 20, 1976 and up to October 20, 1976 the defendant has 
billed and demands from the complainant the sum of $10,978.42. 
The complainant disputes approximately $9,249.62 of the defen
dant's billing and has deposited that amount in an escrow 
account pending final determination of the validity of the 
defendant's rates. 

The complainant seeks an order from the Commission 
directing the oefendant to seek approval of its acquisition 
of the water supply systems for the 'communities of Lone Pine, 
Big Pine, Independence, and Laws, and an order directing the 
defendant to seek approval of the rates at whic:, water will be 

supplied to the residents and consumers of said 'communities 
, 

through the fO\lr water supply systems from Febr'~ry 20, 1976. 
In addition, the complainant seeks an order compelling,the 
defendant to thereafter supply water to the county and the 
customers of the aforementioned four water systems at the same 
rates billed by the defendant prior to February 20, 1976, 
pending a determination of jurisdiction and the Commission's 
fixing of rates. 

The defendant filed a Demurrer and Motion to Dismiss 
the complaint for failing to state a cause of action within the 
jurisdiction of the Commission. The defendant contends that it 
is a municipally owned' and operated public water utility and as 
such, does not come within the purview of the Commission's juris
diction as defined in Article XII, Section 3: (formerly Section 
23), of the California Constitution, or within the contemplation 
of Sections 204, 205, 216, or 241 of the Public Utilities Code 
(PU Code) in defining the terms "public utility," "water. 
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corporation, " "corporation,," or "person. ,,1:/ the defendant 
argues that the acquisition of the Big Pine water system and 
40 percent of the stock of the Independence water system in 
the 1930's was confirmed, validated, and declared legally 
effective by the legislature in the Statutes of 1951, Chapter 
402, Sec~ion 3. It further argues that the remaining 60 
percent interest in the Independence Water Company was acquired 
in 1972 by a stipulated judgment in condemnation and that 
the acquiSition of the lone Pine water system from the lone Ptne 
Community Services District in 1967 was from a public entity. 

PU Code Sections: "204. 'Corporation' includes a corporation, 
a company, an association, and a joint stocI~ association. 
(Former Sec. 2(c).) . 

205. 'Person' includes an individual, a firm, and a 
copartnership. (Former Sec. 2(c).)" 

* * * "216. (a) 'Public utility' includes every common carrier, 
toll bridge corporation, pipeline corporation, gas corpo
ration, electrical corporation, telephone corporation, 
telegraph corporation, water corporation, sewer system 
corporation, wharfinger, warehouseman, and heat corporation 
where the service is performed for or the commodity 
delivered to the public or any portion thereof. (Former 
Sec. 2(dd) .)" 

* * * 
'T (c) vmen any person or corporation performs any service 

or delivers any commodity to any person, private corporation, 
municipality or other political subdivision of the State, 
which in turn either directly or indirectly, mediately or 
immediately, performs such service or delivers such commodity 
to or for the public or SOme portion thereof, such person 
or corporation iSa public utility subject to the juris
diction, control, and regulation of the commission and· the 
provisions of this part. (Part former Sec. 2 (ee) •. Amended 
1970" Ch. 1109.) fI 

* * * 
"241. 'Water corporation' includes every corporation or 

person owning., controlling, operating,. or managing any 
water system for compensation within this. State~ (Former 
Sec. 2 (x) .) " 
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Or~l ~rg~mcnt on the ~~t~cr w~s hclc in Los Angeles, 

C31ifornia, on Y.ay 4. 1973 be£ore Aclminis::ra:ivt! L1~l Jucge 
\.:illi~m A. Turkish unc ~hc Cl".a~ ter was subr.tittcd. A l::hough the 

clefencan:' s response co the co::'),?l~int is cl'l.:itlec "Demur=er" 
-' , 'v. .. '" ....... . . -f "... • d· .. " C . .. ,. ""n.... ..o ... l.on ... o .... :l.sm~ss, ':.. .. :.5 note tn::\.t ... nc omr.n .. SSl.Or'l. s 

Rules of Pr3.cticc a.ncl ::,ocedurc conta.in no provisions for the 
filing of dcmurrc:::s. For this reason ~c shall consider only 
the defendant's ~lotion to D~smiss. 

Only two prirn.lry ('Juestions arc presented for decision. 

':'he complain.lnt £l=st contenC!~ t~~t Art':'cle XII, Section 3, 0: 
the Cali£o=ni~ Cons:it,..tiot1, .:Lnci implementing leg;islation 
therei.!nccr, requi=cs the cei'enciolnt, in its acquis~ition and 

I 

oper.1.tion of the afo=cmention~d four wat:cr supply' systems, to 
,si.!br.\it to the authority :tne control of this Commiss.!.on; ancl :J:o..3.: 
purst.:.."l.nt to the constitutional grant: or plenary powers conf'c:orec 
upon thc Lcgisl3.turc by A:-i:icle XII, Section 3 .:lnd 5 (:orcerly 
Section 23), the Lcgisl~ture h3S conferred jurisciiction upo,n the 
Commission to control and regulate all public ut:ilities,publi~ly 
ownecl as ..... ·cll us priv~tely o~ .. mccl. '!'h~ complaiM.ot: argues th..:l.: the 

clefenclant falls ~..:ithin the general provisions ane dcfinitions 
contained in Division 1, Part 1, Chapter 1; of the PU Code, 
specifically, th.:Lt the defendant is both a "l'rivatecorporation" 

.loa a "person" as defined in Section 241 ane thus. falls within J 
the ju=iscliction of the Commission under Section 216. 'Ihe 
complainant relies primarily on the holdings contained in b2! 
.<).ngeles Xetrooolit:a.n 'IrClnsit: Aut:1:lcritv v P.U.C. (1963) 59 Cal 2d 

863 and City of Los An~eles (LA City) v City of San Fernando 
(1975) 14 Cal 3rd 199 to sustain ies ar~u.'ilent. We do no,: agree. 

In the Los Angeles Met:rooolitan Transit: Authority case 
the Legislatu't'e's granting of jurisdictioL1 to the' Commission 

over the safety rules and other opc=a:ing rcg\!lations of a 
publicly owned transportation authority was challenged as 
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being unconstitutional and contrary to former Article XII, 
Section 23 (now Section 3), of the california Constitution, 
which the authority cont~nded allowed the Commission regulatory 
jurisdiction. over private transportation utilities· only and not 
over public transportation corporations. The court rejected 
that contention, stating th~t the Constitution must receive 
a liberal, practical, and commonsense construction, and held 
tha t the clause "and every common carrier, 'I in Constitution 
Article XII, Section 23, was severable and inde?end~nt from the 
preceding portion of Section 23, beginning with "Every private 
corporation.". The court went on to state that the LegislatlJre, 
rather than being. restricted by that section from conferring 
jurisdiction on the Commission over entities, such as th~ Los 
Angeles Metropolitan Transit Authority, may grant the Commission 
regulatory powers over a common carrier however organized.. Thus, 
the court overruled statements of previous cases to the effect· 
that the legislature was prohibited by the Constitution from 
conferring regulatory jurisdiction over municipally or publicly 
owned public utilities. It did not, as complainant urges, confer 
Commis~ion jurisdiction over all muniCipally or publicly owned 
public utilities. Until the holding in the Los Angeles Metro
politan Transit Authority case, the co~and the Commission 
had consistently held that the Legislature had been restricted 
by Article XII, Section 23, from conferring jurisdiction upon 
the Commission over a public utility operated by a municipality 
or other public corporation and because of the constitutional 
authority granted by Article XI, Section 9, to municipal 
corporations to establish, purchase, and operate 
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public works.11 Both Constitution Article XI, Section 9, and 
Article XII, Section 3 (formerly Section 23), appear to se= 
forth the general scheme of regulation of all public utilities 
in california. Section 9 appears to make municipal utilities 
subject to municipal control anc regulation while Section 3 
makes all privately owned utilities subject to· legislative 
control and regulation and, since the Los Angeles Metropolitan 
Transit Authority case, all publicly owned common carriers. as 
well. It is noted that in the 1961 amendment to Section 3.2 
of the Los Angeles Metropolitan Authority Act, the Legislature 
did not confer complete jurisdiction over the authority upon 
the Commission but limited such jurisdiction as to safety 
rules and other regulations governing operation only. 

The complainant also places heavy reliance upon 
t~~ LA City v City of San Fernando case, supra wherein 
the CO\.lrt held that the term "person" included a municipality. 
We do not agree that the court intended such definition be 
granted universal application. That case involved a series of 
complex issues dealing With, among other things, prescriptive 
water rights between various municipal litigants, and among the 
many issues involved was the interpretation and effect of 
California Civil Code Section 1007 on prescriptive claims 

'}./ Article XI, Sec. 9: "(a) A municipal corporation may 
establish, purchase, and operate public works to furnish 
its inhabitants with ligh~, wa~er, power, heat, trans
portation, or means of communication. It may furnish 
those services outside its boundaries, except within 
another municipal corporation which furnishes the same 
service and does not consent. 

"(b) Persons or corporations :nay es.tablish and operate 
works for supplying those services upon conditions and 
under regulations that the city may prescribe under its 
organic law. (Added June 2, 1970.)" 
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involving ground basin water, against cities .. il Among 
several arguments revolving around Section 1007 was one contencoc 
by the defendant cities, that even if Section 1007 immunized 
the property of cities and other public entities from the 
acquisition of prescriptive rights by private parties, it did 
not interfere with such acquisitions by public entities against 
each other and that the phrase "person, firm, or corporation," 
by which the statute describes the class of parties whose 
possession is not perm.itted to ripen into prescriptive rights 
against specified publicly owned property, refers only to 
private persons, firms, and corporations. In support of this 
contention the defendant cited previous statements by the 
court upholding the rule that in the absence of express words 
to the contrary, neither the State nor its subdivisions are 
included within the general words of a statute (citations). 
The court disagreed, holding that such rule excludes governmental 
agencies from the general statutory provisions only if their 
inclusion would result in an infringement upon sovereign 
governmental powers. "''Where ••• no impairment of sovereign 
powers would result, the reason underlying this rule of cons
truction ceases to exist and the Legislature may properly be 
held to have intended that the statute apply to- governmental 

~/ Civil Code Sec. 1007. L!itle by prescription, h~ acquire£! 
"Occupa.ncy for the period prescribed by the Code of Civil 
Procedure AS sufficient to bar any action for the recovery 
of the property confers a title thereto, den~minated a 
title by prescription, which is sufficient against all, 
but no possession by any person, ftrm or corporation no 

_, .matter_how long continued on any land, water, water right, 
easement, or other property whatsoever dedicated to a 

~ .. ,l)ublic use by a public,.utility, or dedicated to or owned 
by the state or any public entity, shall ever ripen into 

' __ any .title.~ interest or right against the owner thereof." 
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booies even though it used general statutory language only~ 
(Hoyt v Board of Civil Service Commissioners (1942) 21 Cal 
20 399, 402; see Nestle v City of Santa Monica· (1972) 6 Cal 
3d 920, 923; and Flournoy v State of California (1962) 57 
Cal 2d 497, 498." Pursuant to this principle, governmental 
agencies have been held subject to legislation which by its 
terms applies simply to any "person" (Hoyt v Board of Civil 
Service Commissioners, supra.; Flournoy v State of California, 
supra; StAte of California v Marin Municipa.l Water District 
(1941) 17 Cal 2d 699). Thus, the court construed the word "person", 
contained in Section 1007, to include governmental agencies 
because such construction did not infringe on their sovereign 
powers. Such agencies were thus not deprived of anything 
except the property rights of their fellow public entities 
through adverse possession. The result is not a diminution of 
sovereign powers but only the elimination of prescription as a 
means of transferring property from. one arm of the government 
to another. 

In the matter before us, if we were to conclude that 
the words "person" and "corporation" as defined in Division 1,· 
Part 1, Chapter 1, of the PU Code, include a municipal corporation, 
it would violate the rule of construction, discussed above 
because it would infringe on the sovereign powers of the LA City 
which arc granted to it by Constitution Article XI, Section 5, 

. Section 9, and by the terms of Sections 2(4) and 2(11)(&) 
of the LA City charter. The provision of the Constitution 
which grants to municipal corporations· the power to operate 
public works is self-executing and does not require enabling 
legislation (Glenbrook Development Co. v City of Brea (1967) 253 
Cal Apr> 2d 267). Likewise, the regulation of muniCipally owned 
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public utilities is generally considered to be a municipal 
affair (Mullins" Henderson (l946) 75 Cal Ap'P 2d 117; Los -Angeles Gas and Electric Corg. v Los Angeles (1922) 188 Cal 307). 

It is also worthwhile to note that, in addition to 
the general scheme of regulation of public utilities as set 
forth in the Constitution, the Legislature ~s further 
considered privately owned and municipally owned public 
utilities as being under different control and regulatory 
authority by dealing with each sep~rately within the PU Code. 
Contrary to the complainant's contention, Division 1, Part 1, 
Chapter 1, of the PU Code, deals with the regulation of public 
utilities and appears to relate solely to the regulation of 
private corporations or persons operating a public utility. 
Supporting this premise is the fact that the words "municipal" 
and "municipalitytf appear only three times in Chapter 1. In 
PU Code Section 207, the word municipalitv follows the words 
"person, private corporation" within the context of "public 
or any portion thereof" which is defined as meaning the 
public generally, or any limited portion thereof for which 
the service is performed or to which the commodity is delivered. 
It again appears in Section 216(c) in the context that when 
a.ny person or corporation performs any service or delivers any 
commodity to any person, private corporation 7 or municipality, 
which in turn performs such service or delivers such cocmodity 
to the public, then such person'Or corporation is a public 
utility subject to the control and jurisdiction of the 
Commission (referring to the person or corporation first 
performing the service or delivering the commodity to the 
tfmiddleman") • !he word "municipal" appears once inPU Code 
Section 240 which defines a ''water system" and it is mentioned 
merely in the context of one type of water system usage • 
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Surely had the Legislature intended to include municipal or 
publicly owned publie utilities within the context of Division 
1, it would have ineludecl the words "municipal," "municipally 
owned, If "municipal corporation, 'lor "publicly owned utilities" 
within the various clef in it ions of public utilities. placed under 
jurisdietion of the Commission within that,division. 

PU Code Section 2701, Part 2, Chapter 2, Division 1, 
relates specifically to water companies and declares that "Any 
person, firm, or eorporation ••. who sells ••• or delivers water 
to any person, firm, corporation, municipality, ••• is a public 
utility and is subject to the provisions of Part 1 of Division 1 
and to the jurisdiction, ••• and regulation of the eommission, 
••• " (emphasis added). It is only reasonable to assume that if 
the Legislature intended a municipality or municipal corporation 
to be subject to this section it would have included it at the 
beginning of the section as well as within the body of the 
section. Its omission at the beginning of the section must be 
deemed intentional. Indeed, the Legislature, fo·llowing the lead 
contained in the Constitution, provided separately for municipal 
corporations by the establishment of Division 5 in the PU Code 
to deal with utilities owned by municipal corporations. In this 
division a "public utility" is again defined in Section 10001 
and refers specifically to the supply of water, ligh~heat, 
powe; etc. of a muniCipal corporation. Sections 10002 through 
10004 grant the municipal corporation various powers in its 
operation of public utilities, including the power to operate 
without the corporate limits when necessary to supply the 
municipality or its inhabitants with ~he service desired. Thus, 
the failure of the Legislature to include muniCipal public 
utilities within the classes of public utilities to be regulated 
by the Commission in Division 1 ancl its establishment of Division 
5 which deals with municipally owned utilities must be deemed t~ 
have been intended as such by the Legislature. 
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Although it is true t~t Constitution Article XII, 
Section 5, conlers ?lcn~ry powers, unlimited by the other 
provisions of the Constitution but consistent with S~ction 5, 
upon the Legisl~ture to confer ~dditional ~uthority and 
jurisdiction \,tpon the Commission, the Lcgisl3.turc has so f~r 
elected not to do so with respect to publicly owned public 
utilities '..lith the exccption of the juris,diction granted to 
the Commiss ion to regula tc publ ie ly o".·med common carriers, the 
authority being specifically granted to the Lcgisl~ture in 
Constitution Article XII, Scction 3 (formerly Section 23). 
The Commission h~s no jurisdiction over municipally owned 
utilities unless expressly provided by s,tatutc. (Or.:l.ngc 

County Air Pollution District v. Public Utilities Commission 
(1971) 4 Cal 3d 945.) Thus, nbscnt legislative enactment, it 
is concludecl th~t the Commission docs not have jurisdiction 
over the clefen<.t:1nt in the operation of its public utilities. 

Brief comment is necessary on the complainant's 
ch~rgc that municipal ownership of ~ public utility only e~rns 
exemption from this Commission's regulation when the electorate 
of the municipality can directly prot(!ct themselves from ~buses 
~g~inst which this Commission would other..lisc provide protection, 
~nd that the situ~tion of people of Inyo County (suffering from 
lack of politic41 influence or control over the rate-setting 
mech~nism of LA City)roquires this Commission to assume juris
diction so as to protect the interests of the people of Inyo 
County and provide an independent: review of such ratem.:l.king. 
We recognize that the people of Inyo County do not p3.rticip~te 
in the electoral process of selecting the elected management of 
the defendant. The Inyo County residents do not, therefore, have 
the S.'lmC direct voice in the management of the Los Angelcs Department. 
of Watc:- a.nd Power (including ultimately, a voice in· the ratemaJ~ing 
process) .:lS residents of Los Angcles County. However, this does not 
me.:ln th.:lt Iuyo County residents have no remedy should their ratcs 
be unreasonably established by Los A.""lge.l.cs. Cuscomers under 3. 
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municipal system are protected from ~ municip~l distr.ict's possible 
arbitrary trcatm~nt of th~m through Superior Court review while 
cus tomers of a private utility may .'l'Ppc."ll to the Commission (D. 68010, 

Californi~-Pacific Utilities Company and the City of N3P~ (1964) 63 
PUC, 439), ~nd ultim~tely the C."lliforni~ Supreme Court. 

The second question presented for decision is whether 
or r.ot Section S5l~1 or any other zcction of the PU Code ~endc~s 
the tr."lnsfcrs of the w~ter suP?ly 'systems of the communities of 
Big Pi~c, Lone Pine, Indcpcndence, ano Laws to r~ City without 
Commission ."lpprov~l ."lS void. 

In its complaint, the compl."lin."lnt contends that the 
defendant h."ls never sought the consent or approv."ll of thls 
Commission in its ."lcquisition of the four water systems 
mentioned hcrein. It cites pr.CSCt'lt Constltution Article XII, 
Section 3, $upra, ."lnd implementing legislation thereundc~ ~s 
~cquiring the defendant in its ~cquisition and o~cration of 
the four W.iltcr systems to submit to the authority and control 

1/ PU Code S~ction 851: 

"No public \Jt ility other than a common carrier .... s.h.:lll sell, 
l~.:lsc, .:lssign 7 mO'rtgagc, or othert-:ise dispose of or encumbc~ 
the whole or any p.ilrt of its ••• pl.ilnt, system, or other 
property necess~ry or useful in the 'performance of its 
duties to the public, ••• without first l~ving s~curcd from 
the commission .iln order ~uthorizing it so to do. Every 
such s.:l.le, .•• other tho.n in accordance with the order of 
the commission authorizing it is void.. • ... 
'~othing in this scction shall prevent the sale, ••• of 
property which is not necessary or useful in the performance 
of its duties to the ~ublic, .lnd any dispOSition of property 
by a public utility shall be conclusively presumed to be of 
propocrty '!;,~hich is not useful or nCCcss."lry in the ?crform."lncc 
of its duties to thc public, a.s t.O any ?urch.:tser, ••• dcaling 
with such pro?crty in good £.:t.ith fo~ v.a.luc; ...... If 
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of this Commission and cites Section 851 ~s authority for 
rcq~iring the defendant to seek ~he approval of this Commission 
for its acquisition of the four water systems. As we stated 
previously, California Constitution, Article XI, Sec'tion 9., 
grAnts a municipal corporation the authority to establish, 
purchase, and operate public works to furnish the inhab·itants 
within its boundaries cind also to inhabitants outside its 
boundary with water. ~ 

Section 851 is directed to~a'I'd those ?rivately owned 
public utilities over whom the CommiSSion exercises jurisdiction, 
control, and regulation. Although the complaint ollleges .that 
the defendant failed to seek or attain Commission consent for 
the transfers of the water systems to the defendant, which is 
not denied, there is likewise no evidence that the sellers 
sought or received apprOVAl from this Commission for their 
tra..nsfers of the water systems to the defendant. In the case 
of those transferors who were privately owned public utilities 
and ~old their w~ter systems to the defcnd~nt, it ap?ears that 
such sales :0 the defendant are void under Section 851 unless 
exempt t:nder some other 3.pplicable code ('provision. Section 851 
deals, in part, with the SolIe, lease, .:l.ssigt'lment, mortgage, or 
other disposoll of or encumbrance of the whole or any part of 
its plant, system, or other property necessary or useful in 
the perforoanee of its duties to the ?ubli~. 
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PU Code Section 852 deals with the transfer or 
acquisition of stock in a public utility.~/ An examination of 
each transfer of the water systems involved herein reveals 
factually different circ~mstances whereby acquisition by the 
defendant was achieved. The acquisitions were achieved ?artly 
by direct sale and purchase, partly by stock acquisition, and 
partly by condemnation proceedings as will be discussed 
separately below. 

The acquisition of the four water systems is tied 
historically as well as emotionally to the acquisition of the 
land and water rights in the Owens Valley by ~_ City from 
around 1905 to the 1930's. Initially, LA City acquired most 
of the privately owned ranches in the Owens Valley in order 
to obtain riparian rights to the sources of water which was 
to be carried to the city of Los Angeles via the Los Angeles 
aqueduct. 

In the late 1920's the to'Wn residents of Bishop, 
Laws, Big Pine, Lone Pine, and Independence, believing the 
economy of the towns had been damaged by the LA City's ranch 
purchases in the Owens Valley, requested that LA City purchase 
the town properties as well. In response to these requests, 

!/ PU Code Section 852: 
'~o public utility shall purchase or acquire, take or hold, 
any part of the capital stock,of any other public utility, 
organized or existing under or by virtue of the laws of this 
State, without having been first authorized to do so by the 
commission. Every aSSignment, transfer, contract, or agree ... 
ment for assignment or transfer of any stock by or through 
any person or corporation to a~y corporation or otherwise 
in violation of any of the provisions of this article is 
voicl and of no effect, and no such transfer shall be made on 
the books of any public utility. Nothing herein contained 
shall prevent the holding of stock heretofore lawfully 
acquired. (Former Sec. 51(b).)" 
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LA City began a program of purchasing to~ property in those 
communities which eventually resulted in LA City acquiring 
80 to 90 percent of all town residential and commercial 
properties. 

In the 1930's, IA City acquired, approximately 
40 percent of the stock of the Independence Water Company 
along,with its purchases of town properties in Independence. 
Although Commission approval was not obtained for these stock 
transfers, ~he Commission was aware in D.78385 dated March 2, 
1971 that LA City was the second largest shareholder among 
the 11 shareholders in the company. Likewise, in D.34636, 
dated September 30, 1941, the Commission recognized LA City 
as holding approximately 40 percent of all outstanding shares 
in the company. In 1972 the remaining 60 percent interest in 
the company was acquired by the defendant by way of a stipulated 
judgment in condemnation under the power of eminent domain with 
final judgment entered on June 8, 1972. Under the power of 
eminent dom3in, inherent in government ano regul~teo solely 
by the Legislature, a city may by condemnation take property 
already appropriated to a public use if the public use to 
which it is applied is a more necessary use. (People ex rel. 
Public Utilities Commission v City of Fresno (1967) 2'54 CA 
2d 76.) 

Neither Sections 851 or 852, requiring approval by 
the Commission of the disposition-by a public utility of its 
property by sale, etc., or the acquisition of any part of the 
capital stock of a public utility by another public utility, 
regulates the otherwise unrestricted power of a city to condemn 
pub-lic utility property under Code of Civil Procedure 
Section 1241, by requiring the consent of the Commission before 
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the Superior Court may enter a final judgment of condemnation .. 
The specific provisions of Code of Civil Procedure Section 1241 
control the general provisions of Sections 851 or 852 and 
dispel any ambiguity or uncertainty in the latter sections 
which might otherwise give rise, through a very weak influence, 
to an interpretation requiring Commission approval of eminent 
domain proceedings. (People ex rel. Public Utilities Commission 
v City of FresnoJ supra.) With respect to the earlier 40 percent 
stock acquisition by LA City, it appears that Section 851 is not 
applicable since it relates to the sale, etc .. , of public utility 
property rather than to stock transfers.. An examination of 
Section 852, however, indicates that it is applicable to the 
purchase, acquisitio~taking or holding,assignment, transfer, 
contract or agreement, or transfer of any capital stock by 
one public utility of any other public utility which, without 
Public Utilities Commission authorization, is void and of no 
effect. Unlike the wording in Section 851 which places a 
requirement upon a public utility selling, leas~ng, etc., 
the whole or any part of its plant to first secure an order 
from this Commission authorizing it to do so, and which was 
found to be applicable to a "sale" by a public utility ,to' a 
political subdivision in Brookdale Land Co. v County of 
Santa Cruz (1916) 9 CRe 307, Section 852 appears to be 
applicable only to the purchase or acquisition of capital 
stock of a privately owned public 'utility by another privately 
owned public ~tility. The Court in People ex rel. Public 
Utilities Commission v City of Fresno, supra, construed the 
language "no public utility" to mean "no private company or 
individual." Thus, it is concluded that the defendant's 
acquiSition of the 40 percent interest in the Independence 
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Water Company does not fall under Commission jur~sdiction 
pursuan1: to Section 852. The remaining 60 percent interest 
acquired by 1:he defeneant in 1972 was acqu·ired through 
condemnation at the request of the Inyo County Health 
Department because of water quality problems-affecting the 
public's health and because of the company's serious financial 
difficulties. In D.78385 we discussed the problems confronting 
the Independence Water Company and its water system and we 
urged the utility to vigorously pursue efforts to interest 
the (Los Angeles) Department of Water and Power to take over 
the system in the best interests of the water users. 

Section 854, which was added to the Fa Code by the 
Statutes of 1971, Chapter 1373, relates to the acquisition 
or control of a public utility after the effective date of 
such section and voids any such acquisitions or control 
without Commission approval. In view of our previous 
discussion on the construction and meaning of the phase 
"no person or corporation," we hold that Section 854 is not 
applicable in this instance since the controlling interest 
was obtained by condemnation and is valid under the power of 
eminent domain without Commission approval. 

The acquisition of the Big Pine domestic water 
system in 1934 occurred in connection with the purchases of 
the town properties and was obtained partly through the 
acquisition of stock from the owners of the town properties 
purchased and pa%tly by direct purchase from the Big Pine 
Building and Improvement Association (Association). Aside 
from the allegation contained in the complaint, as amended, 
there was no evidence or offers of· proof introduced at the 
hea.ring to indicate that the Association was a public utility 

-18-



C.10209 es* /dz * 

subject to the jurisdiction of the Public Utilities Coomission. 
The records of the Commission, which go as far back as the 
im.?lecentation of the Public Utilities Act in 1912, are void 
of any dealings between the Associ.::ttion .lnd the Commission 
• .... hich, although not highly probat ive ~ raise some doubt as to 
whethe-r the Associ.::ttion was .1 public utility subject to the 
jurisdiction of the Commission. Assumir.g for the sake of, 
discussion that it was, only PU Code Section 851 is applic.::r.ble 
to the transfer since the acquisition of stocl.: by the defendant 
does not £.::tll within the provisions of Sect,ion 852 for the same . 
recsons as discussed previously with respect to the stock 
acquisition of the Inde?cndence r.-later Company. Thus" in the 
absence of Commission authorization, is the direct s.::r.le portion 
of the W,'lter system by the Association to the defendant vO,id? 

Two statutes 1 Sections 851 ~d 853 of the PU Code, 
are applicable together and in the alternative to determine 
whether the 1934 sale of ~he Big Pine water system to the 
defendant is void, with ownership reverting to Big Pine's 
original owners. 

S~ction $51 (Section 3, of Stats.. 1951, Ch. 402) 
provides in part: 

"Any sale .... m.lde by any public utility of its 
property to a purcha.ser .•• dcaling with such 
property in good faith for value shall be 
conclusively presumed to have been of property 
which is not userui or necessary in the per
formance of such public utility'·s duty to the 
public and such ?~se erans~ceions are hereby 
confirmed, validated and declared legally 
effective .... II (Emphasis added.) 

Herc, over forty yea.rs have elapsed Since the a.cquisition. In that 
tL~e no party has contended before chis Commission that the 
defenda.nt was not a good faith purchaser for valuc~ !he c~?laina.nt 
alludes to no direcr: evidence it could 'Present to show the defenda.nt 
was not a. good faith purchaser for value. Further, after such 
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p~ssage of t~~e, prob~tive evioence on the good f~ith intentions 
of parties involved in the transaction forty years ago would be 
scarce indeed.. The-t·5:nc J ogi en " ¥ comes. woe:;} Qx1:\aus-t:1~y , ooking 
ba~otr.l:d-tmve-;-wO'trl-e~nd-m-i-ght-h-a:ve ~n01: ~ 

in ~3:i-c ittr:erc·se.. W'e-ob-s-etve that: errts etme-h;.xs p-roo.a.o.1"Y ~-
come-w i th :t esp-eet-t'O-t.he-de£en.d·ant-" s parcmrse-o"£-erre-Bi-g-Pi-ne-w.a.tAr 

sy-s-t-em. While the passage of time and ensuing reliance does no·t 
absolve all alleged regulatory tr~nsgressions, given the passAge of 
time, years of rcliance by Owens Valley inhabitants and the defendant, 
ana the lack of any offered evidence to the contrary ('I'r. 22), we 
find that the defendant was a good faith purchaser for value. 
Accordingly, the purch.?sc (asstmting Big Pine was a public utility) 
by the defendant is val~dated and legally effective pursuant to 
Section 85l. We ~rust this finoing puts to rest a long dormant 
and apparently unsupportable contention, and that the parties herein 
will pursue a more constructive course to resolve differences. In 
the alternativc, we will proceed to apply Section 853 to the facts 
presented herein by the complain~nt .. 

We have previously held that where a purported 
transfer of a system without prior Commission approval is void 
\!ndcr Section 851, the Commission under PO Code Section 8531/ 

1/ PU Code Section 853: 

" '!he commission may from time to time by order or rt.:lc 
and subject to such terms and conditions as may be prescribed 
therein, exempt any public utility or class of public utility 
from the provisions of Sections 851 and 852 if it finds that 
the applic~tion thereof with respect co such public utility 
or class of public utility is not necessary in the public 
interest. (Fomer Sec. 5l(c).)" 
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~s ?ower in its discretion to ~~ke whichever of the following 
.lctions it determines is in the public interest, namely: 
(1) under Section 851 per.nit the tr.::J.nsfer 1:0 rema.in voicl; 
(2) under Sect ion 853, exempt the trc.nsfer from the provisiot".s 
of Section 851, under appropriate terms and conditions; or 
(3) under Section 853, exempt the transfer from the provisions 
of Section 851, witbout restrictive ,terms and 'conditions'_ 
(Erwin: In ~~ (1967) 67 CPUC 254.) Likewise, we held in 
Golconea Utilities Co. In re (l968) 68 CPUC 296 thole 
although ordinarily a purported transfer of public utility 
property without prior authorization is void, the Commission 
has the discretion, where public interest so requires, to 
exempt the tr~nsaction otherwise void. 

Under the assumption posed above, we conclude that 
it would be in the public interest to exempt the ~ransfer of 
the Big Pine w.J.ter system to the defe,ndant \,lnder PU Code 
Section SS3 witho\,lt any retroactive restrictive terms or 
conditions.. Approxi~tely 44 years has elapse'd since the 
Big Pine water system was ac~uired_ To void ~he sale until 
the former owners could be located ~nd be required to seek 
a??roval from the Commission ,for the sale after the passage 
of so long a ?eriod of time, would be im~rac~ical. To require 
the defendant to apply to this Commission for its consent would 
be merely pro forma inasmuch as they have been operating ~he 
Big Pine water system and furnishing water to the inhabi~ants' 
of that community for so many years. The complainant concedes 
that the defendant would no doub~ receive the consent and 
approval of the Commission were it: t'eQuircd to apply for the 
Commission's approval. Furthermore, the complainant did not 
assert, in its complaint, oral .o:rgttrncnt or brief that it h.3;d 
evidence to present that would demonstrate the transfer was 
noe in the pu'blic interest: or that the defend.:mt olc-ted in bad 
faith (see Tr. 22). We see no need under the circ\J:Usta.nces -to ~o th't'O\l9:n wn;:l.t ~.s very ap":)arently an idle motion. There 
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has been t"lO evidence to date (and the comp 1.1 in an t does not 
allege that it has any to ~rcscnt), to indicate that 
the defendant f~iled in any way to assume the ?ublic utility 
obligations and res?onsibilitie~ previously imposed on the 
prior o~~ers of the Big Fine water system, that it failed to 
extend water service to the residents in the area, or that 
its acquisitio~ of the system was adverse to the public 
intercst. 

In 1967 the Lone Pine Community Services District 
(District) ~.,as formed and acquired the lone PineW.lter Company 
through condemnacion 9roceedings under the power of eminent 
domain. The District, a ?ublic entity, thercafter offered 
the W.lter system Co the defcnd~nt who accepted the terms and 

subsequently purchased it. The complainant alleges that the 
Lone Fine Water Comp.lt'ly was, at the time of its acquiSition, 
a public utility subject to the jurisd'iction of this 
Commission .:lnd concedes that it W.lS .lcquired by the defendant 
through the District (emphasis added). The defendant contends 
that the District was not a public utility as defined in 
PU Code Section 216(a) and th.lt the sale to the defendant 
was a transfer between two public entities and not subject 
to Commission j'-!risaiction. An examination of the agreement 
contained in Exhibit 1 ~ttached to the defendant's Demurrer 
and Motion to Dismiss lends support to the defendant's 
position. It appearing to the Commission that the District 
·"'3os a public entity formed under Pa?='ts 1 .lnd 2" Division 3, 
Title 6, of the Government Code, we conclude that it was not 
a public utility subject to the jurisdiction of the Co'OtIlission 
at the time of its sale of the water company to the defendant 
a.nd thus not subject to rcvic·.o1 under Section 851 of the PO Code. 
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The earlier a'cquisition of the water company by the District 
through condemnation proceedings did not require Commission 
approval. 

The complaint alleges that the defendant acquired 
the Laws water system from party or parties unknown and at a 
time unknown. In a declaration attached as an exhibit to 
its Demurrer and Motion to Dismiss, the defendant contends 
that the Laws system does not appear to have ever been 
formally organized as any type of water company and that 
water was supplied by the defendant to the few remaining, 
people in taws when it acquired the property containing the 
well from which they had previously taken water for domestic 
purposes. In that the allegation in the complaint concerning 
the acquisition of the Laws water system by the defendant is 
vague and lacks sufficient information upon which to make any 
determination, it is our opinion that the matter with respect 
to the Laws water system be dismissed. 
Findings of Fact 

1. The complainant is a political entity charged with 
the responsibility of protecting the health, safety, and 
welfare of the residents within its geographical boundaries. 

2. The complainant is also a consumer of water supplied 
by the defendant. 

3. The defendant is a public utility, muniCipally ~wned 
and operated by IA City. 

4. The defendant holds title to extensive areas of 
land within the complainant's geographical boundaries from 
which it extracts great quantities of water for export to 
the defendant's service area in and adjacent to the city of 
Los Angeles. 
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5. The defend~nt o~s and operates the wa~er systems 
which furnish ~ater to the four unincorporated communities 
of Big Pine, Independence, lone Pine, and ~ws within the 
complain~nt's geographical boundaries. 

6. The defendant acquired the Big Pine water system 
and 40 percent of the stock of the Independence Water Company 
in 1934 in conjunction with the purch.:lses of town properties. 

7. !he defendant acquired the tone Pine water system 
froQ the District in 1967. 

8. The District was a public entity rather than a 
privately owned pu~lic utility at the time of the sale of 
the Lone Pine water system to the defend.lnt. 

9. The defendant acquired the remaining 60 percent of 
stock of the Independence Water Company in 1967 by a stipula~ed 
judgmen~ in condemnation under the power of eminen~ domain. 

10. The Laws water system was acquired by the defendant 
~t a time unknown and from a person or persons unknowu_ 

11. The defendant is not a 'fprivate corporatiot'l~' or 
"person" ~s defined in Section 241 of the PU Code. 

12. The defendant is no~ a member of the classes of 
public utilities to be regul~ted by the Commission ~s defined 
in Division 1, Parts 1 ~d 2, Chapters 1 ~d 2, of the PU Code. 

13. Section 851 of the PU Code voids any sale wherell. 
public utility sells any part of its plant, system, other 
?roper~y necessary or useful in the ?erfo~ce of its duties 
to the public without having first secured an order from the 
Commission authorizing it to do so. 

14. Section 851 of the PU Code refers to those sales 
made by privately owned public utilities. 

15. Neither Section 851 nor Section 352 of the PO Code 
is .::pplic.lble to ehe stock purchAses m.:x.de by the defendant' in 
the Big Pine Building and Improvement AS,socia.eion or the , e Inde?cncence f..J ater Company. 
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16. Given the P.lssJ.gc of time without its being alleged before 
the Commission that the defendant was not a good f~ith purchaser 
for value of the Big Pine wJ.ter system, the passage of time since 
the transaction in 1934, ~nd the lack of any offer of evidence to 
the contrary by the complainant, we find that the defendant was a 
good faith ?~rchaser of the Big Pine water system. 

17. It is in the public interest to exempt the' acquisition of . . 

the Big Pine water system by the defendant from Section 85·1, under 
a~thoricy of Section 853, because sffccted parties hAve relied for 
a??rox~~ately 44 years on the existing operating management; and 
further, no par'ty asserts that it has evidence to present that could 
demonstrate the transfer was not in the public interest. 
Conclusions 

1. The jurisdiction of the Commiss,ion is set forth in 
Article XII of the California Constitution and Divisions l,and 2 
of the PU Code. 

2. The Legislature, is granted plenary powers under 
Article XII, Sections 3 and 5, of the California Constitution, 
and may confer additional jurisdiction upon the Commission. 

3. The Legislature's failure to include muniCipal public 
utilities within the classes of public utilities to be regulated 
bv the Commission in Divisions 1 and 2 of the PU Code is deemed . 
co have been so intended by the legislature. 

4. The Commission has no jurisdiction over muniCipally 
owned utilities unless expressly provided by statute. 

5. !he Commission has jurisdiction to regulate ~ll privately 
owned ~ublic utilities And those publicly owned utilities over 
which it has specifically been granted jurisdiction by the 
Legislature. 
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6. The defend~nt's purchase of the Big Pine water system 
in 1934 is noc void because the defendant was a good faith 
purchase= for value, and the transac~ion is validated and legally 
effective pursuant to Section 851. 

I 7. In the .llterno'l~ive (co above Conclusion 6), the acquisition 
of the Big Pine: w.o.ter system by che defendan~ is deemed to have b~en 
in the public interest and shou~d be exempt from the provisions of 
Section 851 under the authority contained in. Section 853 of the 
?U Code. 

S. The acquisition of the remaining 60 percent of the stock 
in the Independence Wolter Company was acquired from a pub,lic entity 
and did not require approval of the Commission under the provisions 
of Section 851 of the PU Code~ 

9. The allegation rela:ing to the acquisition of ~he Laws 
water system is vague and lacks sufficient information upon which 
to make a determination and ,should thus be dismissed. 

10. The defendant is a municipal corpor.o.tion whose operation 
of the water systems of Big Pine, Lone Pine, Independence, and laws 
does no: fall within the jurisdiction of the PU Code • 
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o & D E R. 
, 

IT IS ORDERED c~~ the compl~int of the complainane 
is dismissed for lack of Commission jurisdiction over ehe 
defendant. 

The effective daee of this order shall be thirty days after 
the date hereof. 

Dated at San Frand:le'<' ) California, this 
OCIOBEl{ 

d~y of ____________ , 1978. 


