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Decision 89651 | NGV 8 1978 | @Rﬁl@\%&&k

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF,CALIFORNIA;

MICHAEL R. FRIED, publisher, THE
FRIDAY OBSERVER, also known as The
Metro San Leandro Observer, a
newspaper of general circulation,
and five other newspapers,

Complainant,

(Filed November 16, 1976)

PACIFIC TELEPHONE & TELEGRAPH
COMPANY, a corporation,

Defendant.

)
)
)
)
)
)
)
vs. ) Casze No. 10205
)
)
)
)
)
).
)
)

MICHAEL R. FRIED, ind/dba OBSERVER
NEWSPAPERS including Alameda County)
Observer, Bay Area Observer, Castro)
Valley Observer, Metro Hayward
Observer and The Friday Observer
also known as The Metro San Leandro
Observer (a newspaper of general
circulation) and Washington Manor
Reporter, '

Complainant, Case No. 10275

(Filed March 3, 1977)
vs. _ -

PACIFIC TELEPHONE & TELEGRAPH
COMPANY, a corporation,

Defendant.

PP L L L W L L WL L W i g g g

ORDER_DENYING REHEARING AND/OR RECONSIDERATION

Michael .R. Fried has filed petition for rehearing and/
or reconsideration of Decislon No. 89248. The Commission has
considered each and every allegation contained therein and 1s of
the opinion that no good cause for granting rehearing and/of re-
consideration has been shown; therefore, o
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IT IS ORDERED that rehearing and/or reconsideration
of Decision No. 89248 is hereby deniled.
The effective date of this order 1s the date hereof.

Dated at Sox Francisco » California, this
‘ ?éé: ) day of NOVEMBER




Decision No. 89248 August 22, 1978

BEFORE THE PUBLIC UTILITIZS COMMISSION QOF THE STATE OF CALIFORNIA

MICHAEL R. FRIED, publisher, THE )
FRIDAY OBSZRVZR,also known as The
Metro San Leandéro Observer, a
newspaper of general circulation,
and five other newspapers,

Complainant,
vS. Case No. 10205

(Filed November 16, 1976)
PACIFIC TEZLEPHONZ & TZLEGRAPH
COMPANY, a corporation,

Defendans.

MICHAEL R. FRIZD, ind/dba OBSERVER
NEWSPAPZRS 1nc1ud1ng Alameda County
Observer, Bay Area Observer, Castro

.Ialley Observer, Metro Hayward
Qbserver and The Friday Observer
also known as The Metro San Leandro
Observer (a newspaper or general
circulavion) and washmnguon Manor
Reporter,

Complainanc,
vSs. Case No. 10275
(Filed March 3, 1977)
PACIFIC TELEPHONZ & TELEZGRAPH ‘
COMPANY, a corporation,

Defendant.

VVVVVWVVVVWVVWWWVVVVWVVVV\JVV

Michael R. Fried, for himself, complainant. -
Stanlev J. Moore, Attorney at Law, for The Pacific
Telephone anc Telegraph Company, defendant.
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OPINION

Cases Nos. 10205 and 10275 are complaints filed by Michael R.
Fried (Fried) against The Pacific Telephone and Telegraph Company
(PT&T). Because of the interrelated subject matter, the complaints
were consolidated for hearing. A duly noticed public hearing was
held in these consolidated matters before Administrative Law Judge
Donald 3. Jarvis in San Francisco on QOctober 6 and 7, 1977. The
proceedings were submitted subject to the filing of a late-’zled exhibit
and the transcript, which have been received.

Fried is the pudblisher of Qhserver Newspanefs which include
the following publications: Alameda County Observer, Bay Area Cbserver,
Castro Valley Observer, Metro Hayward Observer, The Friday Observer
(also known as the Metro San Leandro Observer), and The Washington
Manor Reporter. The complaint in Case No. 10205 alleges that: (1)
Charges for installing telephone service at Fried's premises were

reasonable. (2) PI&T refused to adjust directory charges for list-
ings which contained errors. (3) PT4T improperly disconnected Fried's
telephone service. (4) PT&T's demand for a reconnection charge to
restore discontinued service is illegal. (5) The disputed bill deposit
requirements are not valid. (6) PT&T discriminates against the separate
geo~political area of San Leandro. (7) The differential in PT&T's
telephone rates between residential and business users is unconstitu-
tional. The complaint in Case No. 10275 contains some allegations
which are not the proper subject matter of a formal complaint and which
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have become moot.l/ The remainder of the complaint alleges that PT&T
refused to include both a post office box number and street address
in Fried's directory listing.

The material issues in this proceeding are as follows:
(1) Are the classification and different treatment of residential
and business rates constitutional? (2) Should the question of the
division of San Leandro telephone directory listings between two
directories be adjudicated in these proceedings? (3) Is Fried entitled
to any reparations because of the bifurcated San Leandro directory
listings? (4) Did PT&T discriminate against San Leandro by changing
its business office to a pudblic one? (5) Should PT&T be ordered to
advertise in Fried's Friday Observer? (6) Is Fried entitled to any
relief with respect to the listing of his address in PT&T's directories?
(7) Is Fried entitled to reparations in connection with the installa-
tion of his telephone service? (8) Is Fried entitled t0 reparations
jn connection with the temporary disconnection of November 9, 19762

(9) Is TFried entitled to reparations in connection with the temporary
disconnection of February 28, 19777 (10) Is PT&T's deposit rule
discriminatory? '

These allegations relate to the actions of a Commission employee
with respect vo proffered disputed bill deposits. Seetion 1702
of the Public Utilities Code provides that the Commission may
entertain complaintes "setting forth any act or thing done or
omitted to be done by any public utility..." A Commission
employee is not a public utility within the meaning of Section
1702. Complaints, in the broad sense of expressions of dissatis-
faction, may always be brought to the attention of the Commission,
the Commissioners, Executive Director, and appropriate personnel
where they are handled administratively. As hereafter indicated,
the particular matter here involved was resolved to the satis-
faction of Fried prior to the hearing. ' :
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3efore considering the material issues, we note that Fried
had the burden of proof on all issues raised in these complaints.
(Zvidence Code §§500, 550; Shivill v Hurd (1954) 129 CA 2d 320, 324;
Ellenberger v City of Oakland (1943) 59 CA 2d 337.)
Business Rates
Fried contends that PT&T's rates are unconstitutional because
business rates are different, and higher, than residential rates. It
is contended that this situation falls to'provide business users with
equal protection of law. There is no merit in this contention.
"Discrimination by a public utility does not mean, merely and
literally, unlike treatment accorded by the utility to those who may
wish T0 do business with it, but refers %o partiality in the treatment
of those in like circumstances seeking a ¢class of service of fered o
the public in general. With respect to a utility's offer to serve the
general public or a limited portion thereof, as evidenced by its schedules
.f rates and rules, the offer is made, to the extent of the utility's
ability to provide the service, to serve impartially any member of the
public who may qualify under the rules and is willing to pay the rates;
here the duty to serve impartially is correlative with the right to demand
and receive the service applied for." (Emphasis added. International
Cable T.V. Cormoration v All Metal Fabricators, Tne. (1966) 66 CPUC
366, 382-83.) Zarly in its history the Commission determined that |
reasonable classifications could be established among utility customers.
(Palmer v Southern Cal. Mountain Water Co. (1913) 2 CRC 43, 63h6b, affd,
167 Cal 163.) It 1s unnecessary to catalog all the criteria which justify
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a ¢ifference in classifying residential service different than business
service. Suffice it to say that a business may f{low through its

tility costs in the charger for its product or services. Additional
utilicy plant is of'ten necessary to meet the needs and peak-time
requirements of business usage. Furthermore, the legislature has
Cifferentiated between residential and'other types of service in provid-
ing for lifeline rates and in other situations. (Publie Util. Code

§§ 739; 453.5.) The record is devoid of any evicdence which would suppors
a finding that establishing different classifications for residential
and business service is not reasonable. The difference in'ciassifi-
cation is not unconstitutional. (Wood v PG&E (1971) 4LC 3d 288, 294;
appeal dismissed for want of substantial federal gquestion 40L U.S. 931.)
Alleged Discerimination Against San Leanéro

Fried contends that PT&T discriminates against San leandro.
Fried states that "San Leandro with its large industry, with its great
‘ultural centers, and things like that, is a community unto itself.

Ne are not beholden to anybody." The alleged discrimination is that:
(1) All of San Leancdro is not included in one telephone direcwtory.
(2) PT&T has downgraded its San Leandro office so that residents with
problems must deal with other offices.

Some background is appropriate before addressing these conten—
tions. On January 15, 1975 Fried filed 2 complaint (Case No. 9857)
against PT&T. One of the issues raised in Case No. 9857 was the failure
of PT&T to include all of San Leandro in one telephone directory. There-~
after, the parties entered into an agreement dealing with the matters
raised in Case No. 9857 and Fried filed a request for dismissal of the
complaint. Case No. 9857 was dismissed without prejudice in Decision
No. 84712 entered on July 29, 1975. In the agreement PT&T agreed "to
conduct 2 study of the communities of San Leandro and San Lorenzd:to.
determine what the appropriate directory arrangement for thenm should be,
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and we will take action‘accordingly. It is understood; however, that
any changes which may be deemed appropriate cannot be made until the
completion of our Yellow Pages mechanization conversion. OQur present
schedule calls for the 1978 issue of the Qakland directory to be the
last directory converted. We would conduct the study far enough in
advance of this date to allow sufficient time to implement whatever
changes might be deemed appropriate.” PT&T indicated that the survey
was in progress at the time of the hearing.

The California Supreme Court has c¢learly stated that the
"Commission is not a body charged with the enforcement of private
contracts. (See Hanlon v Eshelman, 169 Cal 200, [146 Pac. 656].) 1Its
function, like that of the Interstate Commerce Commission, is to regu-
late public utilities and compel the enforcement of their duties o
the public...not To compel them to carry out their contract obligations
t0 individuals.™ (Atchison, T.&S.F. Ry. Co. v Railroad Commission

dwlé) 173 Cal 577, 582.) TWhen the Commission acts pursuant to Chapter

of Division 1 of the Public Utilities Code, it is acting under the

police power of the state and is not bound by private contracts in the
exercise of that power. (San Bernardino v Xailroad Commissioen (1923)
190 Cal 562; Miller v Railroad Commission (1937) 9C 28 190, 195-96;
Truck Owners, ete., Tne. v Superior Court (1924) 194 Cal 146; People v
Superior Court of Sacramento County (1965) 62 C 2d 515, certiorari denied,
858 Ct 1341; Peonle v Ryerson (1966) 2Ll CA 2d 115; Pratt v Coast Truckinge
Inc. (196L) 228 CA 2d 139; Vallejo Bus Co. v Superior Court (1937) 19 Ca
2d 201.) The administrative law judge who presided at the hearing correctly
ruled, in the light of the foregoing authorities, that Fried was not |
precluded from raising the bifurcated directory issue in these proceed—
ings. He further indicated that there were reasons why the Commission
might defer resolution of the issue herein. The reasons are : (1) The
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survey in progress by PT&T would be probative. (2) There is no evidence
in the record relating to the costs of implementing the requested
relief. (3) The issue should not be decided without the opportunity
for presentation of evidence by others who might be affec‘ced.2 The
Comnission finds that it would not be in the public interest to adjudi-
cate the bifurcated directory issue in these proceedings.
Revarations for Bifurcation
As indicated, the Commission will not ad judicate the question
of bifurcation in these proceedings. The previous discussion, however,
is necessary %o understand a related contention by Fried. He contends
that certain of the advertising charges assessed by PT&T were unreason=
able because it was necessary t0 have classified advertisements for
The Metro San Leandro Observer in two directories rather than one. The
contention is not sustainable. PT&T's directory structure has been
approved by the Commission. At the time of the events here involved,
PT&T's rates, as applied to the directory structure, had been authorized
.a.nd found to be reasonable by the Commission (Decision No. 85287 in
Case No. 9832 and Application No. 5521k, entered on December 30, 1975).
Public Utilities Code Section 734 provides in part that "No order for
the payment of reparation upon the ground of unreasonableness shall be
made by the Comnmission in any instance wherein the rate in question has,
by formal finding, been declared by the Commission to be reasonable..."
Thus, if, in an appropriate proceeding, the Commission were to £ind the
bifurcation of San Leandro for directory listing purposes to be

2/ The possible actions which might be taken with respect to the
bifurcated direcvory are: (1) Retain the status quo. (2) Estab-
lish a San Leandro directory. (3) Include all San Leandro listings
in the QOakland directory.. (4) Include all San Leandro listings
in the Fremont-~Hayward directory. If alternates 2, 3, and 4 are %o
be considered, the opportunity for public input should be provided.

=
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unreasonable, it could only do so on 3 prospective basis. Fried is
ntitled to no reparations with respect to this contention.
San lLeandro Business Office
During 1972 PT&T established a business office in its

directory assistance facility in San Leandro. Sometime thereafter PT&T
changed the office from a business one to a public office. A business
office has personnel who deal with customer problems whereas a public
office is only a depository for the payment of bills. Fried contends
that the failure of PT&T to maintain a business office in San Leandro
constitutes discrimination. Aside from statements relating to c¢ivie
pride and personal inconvenience, there is no evidence in the record
which would justify a finding that PT&T acted unreasonably in changing
The San Leandro office from a business to a public one. There is no
evicence of relative costs, usage, demand, and impact on PT&T's entire
system. Fried has failed to meet the evidentiary burden on this issue.
PT&T Advertising Issue |

r In June 1972 The Friday Observer (also known as The Metro
San Leandro Observer) published an article critical of PT&T. Fried
contends that PT&T has refused vwo advertise in The Friday Observer (or
any other Fried newspaper) as a result of the article. He seeks an
order requiring PT&T to advertise in The Friday Qbserver.

Again, Fried's allegations must fall for lack of proof.

Assuming, arguendo, that the Commission has jurisdiction to order PT&T
to advertise in a2 specific newspaper, there is no evidence in this
recoxd to support such an order. The record shows that The Friday
Observer is a3 newspaper of general circulation. PT&T has never adver-
tised in i% or any other Fried newspaper, either before or after publi-
cation of the critical article. There is nothing in the record to show
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~nas P7&T has a duty o advertise in any of Fried's newspapers. There
is 1o evidence of any of PT&T's advertising practices. Aside from the
urmise and conjecture of Fried, there is no evidence that PT&T has
treated The Friday Observer differently than other local aewspapers
similarly situated.

" Address Controversy

Fried ¢ontends that PT&T has refused to list both his post
office box number and street address in directory advertising. Fried
asserts <that he is entitled to reparations in connection therewith.
Fried argues that his address is both the post office box and sireet
address and that PT&T's alleged failure " places us as a newspaper in
jeomardy under the libel laws, because a Civil Code Section, Section 48 A
recuires a serving of a demand, and people who serve demands would look
us up in the phone book as their easiest reference for a correct address;

.w'::en it is incorrect in there, we are going 1o get a faulvy demand,
get a lawsuit because of tne incorrect address, as we have testified
20." (RT 193.) Fried also cites Business and Professions Code Section
17538.5, which recuires mail order and ¢atalog sales businesses To
list their street acdress whenever a post office box is used.

The record indicates that the classified advertisements in
question contained Fried's street address. We fail to perceive how
This placed Fried in any jeopardy under the above-cited code provisions.
In a letter to Fried, dated February 10, 1977, PT&T indicated, in part,
Thav: '

"l., You may show either an address of '709
MacArthur Boulevard' or, if you prefer,
"Box 817' as the listed address for
'Hayward QObserver'. The charge of $0.75
for the 'Business Additional Listing'
includes your name, one of the above
address and your telephone nunber.
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If you wish to show both the 'Box &l17'
and '709 MacArthur 3Boulevard', it can
be set up with one or the other on the
address line and a 'lLine of Information’
which would show the remaining address
on a separate line. There is a charge
of $0.40 per month for the 'Line of
Information', plus the 30.75 per month
charge for the 'Business Additional
Iisting', or a total charge of 3l.15
per month for the combination listing."”

Fried contends that at a subsequent meeting with PT&T personnel
he was told he could not have both addresses listed. We find that if
Fried had requested the listings in accordance with PT&T's letter of
February 10, 1977, they would have been provided. The letter was in
accord with PT&T's tariffs and practices. Fried is not entitled %o
any reparations with respect to the address listings.

Installation Charges

‘lg Fried contends that the installation charges for his telephone

ervice at 709 MacArthur Boulevard, Oakland, "were excessive and
unreasonable because: at defendant's own volition, telephone lines
for complainant’'s installation were strung across the private property
adjacent to complainant's site; defendant did not have right of way to
string said lines; and said improper stringing of lines was along a
longer route which required more r'inside work' at complainant's site
than if the defendant had tied into lines which could have been on
utilities poles just outside front of complainant's building along
right of way granted by City." (C.10205, para. III.)

He also contends that "defendant infringed on property rights
of complainant by placing wires across complainant's property for use
by neighboring property. Utility has better access 10 néighboring"
property along right of way given by City which does not‘infringe on
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complainant's rights.” (C.10205, para IV.) There is no merit to either
contention for the reasons which follow.

The record clearly indicates that under PT&T's tariffs the
charges for installing the telephone service were fixed charges and not
depencdent on the length of the drop wires or the amount of inside work.
The record also shows that at the time Fried purchased the property at
709 MacArthur Boulevard there were PT&T drop wires affixed to it which
served the building and also 715, 721, and 725 MacArthur Boulevard.
PT&T contends that the drop wires had been installed with the consent
of previous owners. TFried complained to PT&T about the drop wires.
Except for the drop wire presently serving Fried's propefty at 709
MacArthur Boulevard, PT&T removed and rerouted the other drop wires
vhich had been affixed %o the building at no exvense to Fried. The
Commission fails to perceive how any of Fried's rights were violated
in these circumstances.

‘ovember 9, 1976 Disconnection

On November 9, 1976 PT&T disconnected Fried's telephone ser—
vice for failure to pay 3343.63 in a bill dated August 17; 1976. Fried
contends the disconnect was improper as were the reconnect chérges he
was required to pay when service was restored.

The evidence indicates that on August 3, 1976, PT&T ¢alled
Fried regarding the prior service for 357-4700 which at that time had
a balance of $159.22. On August & PT&T spoke to Mr. Ad Fried (Fried's
father) who explained they had just moved, they had lost their records,
and would like %0 pay that charge of $159.22 with the forthcoming
August bill. On August 24 PT&T advised Fried that payment with the
forthecoming bill was acceptable and mailed a duplicate c¢opy of the pre-—
vious bill. On August 30 PT&T left word for Fried to call. On September
2 PT4&T called Fried, was advised he did not have time to talk, and to
please call back in five minutes. PT&T called back and Fried refused
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..
to talk. ©PT&T mailed another copy of the August bill. On September 1L
PT&T left word on Fried's answering machine to call PT&T. Fried
returned the call and said he would put a check for $300 in the mail
that evening. He refused to talk further with PT&T. On September 20
PT&T received the 3300. It mailed a denial notice vo Fried on
September 27 for the balance of the Avgust bill, which was $343.63. On
October 1 PT&T called Fried and explained that the charges were still
outstanding and that it needed a minimum payment on the account of
$4L00 at that time. Fried advised PT&T that he could not afford to do
that and he wanted to pay the current charges and whatever else he
could afford at that time. On October 13 Fried made a $200 deposit.
PT&T called Fried and spoke with Ad Fried who indicated that his son
was out of town on his honeymoon and had the checkbook with him. PT&T
stated it would take a $200 payment with the balance due on Monday,
October 18. A payment of $200 was made on October 13, which was reflected

‘n the October 17 bill. That bill was for $572.08, which included the
outstanding balance as well as the S200 credit. PT&T contacted Fried
on October 20 and explained that it had not disconnected his service
because he was away on his honeymoon, dbut the charges were due. PT&T
asked for the full amount of $385.6€ by 5:00 p.m. that evening and indi-
cated that if it was not received the service was to be disconnected.
Fried was unhappy with that arrangement, and the matter was referred %o
PT&T's district manager. Fried subsequently spcke with the district man-
ager, who agreed to continue service if Fried paid $225.96 by 5:00 p.m.
on October 22 and the balance by 5:00 p.m. on O¢ctober 27. Fried was
told by the district manager that fallure to do s¢o would result in dis-
connection and a requirement to pay restoration charges and deposit
fees. Fried paid $225.96 on QOctober 22. He paid $160 on October 27
by cash and check. However, on November 2, his 3100 check was returned
by the bank for insufficient funds. On November 3 PT&T called Fried
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about the returned check. He said he would put the money in PT&T's
night deposit box on Friday, November 5 in the San Leandro office for
receipt on Monday morning, November &. The money was not received by
PT&T. PT&T called and left messages on Fried's answering machine on
November & and November 9. Fried did not respond to the messages, and
on T&esday, November 9, the service was temporarily disconnected for

nonpayment.

The November 9 disconnect was proper and in accordance with
Rule 11(2)a of PT&T's Tariff 36-T. Fried's argument that he disputed
some of the charges does not make the disconnect improper. His remedy
was to pay the bill and seek reparations or deposit the money with
the Commission and seek appropriate relief.
February 28, 1977 Disconnection

Fried's service was restored after the November 9, 1976
disconnection on November 16, 1976 after Fried deposited $533.62

.vith the Commission. Thereafter, Fried was in arrears with his November

and December 1976 bills. On December 22, 1976, PT4T sent Fried a notice
stating that his service was subject to disconnection. Fried did not
respond to the notice. On December 29 PT&T left a message on Fried's
answering machine requesting that he contact PT&T. Fried returned the
call and said that he did not have time to talk and that he would be
back in his office on January 5 or 6 and would call PT&T on January 7.
Fried did not call PT&T on January 7. On January 13 PT&T called Fried
and left word on his answering machine for him to call PT&T. Fried |
called PT&T on January l4 and made arrangements to pay $225.76 in PT&T's
San Leandro public office on January 18. Fried did not keep that commit-—
ment. Since Fried had posted money with the Commission, PT&T checked
with its stalf and were advised that further payment had not been |
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received by the Commission. PT&T mailed another denial notice for the
amount due for vhe November, December, and January bills. Fried did
not respond t0 the second notice. On February 25, 1977 PT&T contacted
its internal regulatvory staff and was informed that their checking with
the Commission staff indicated that Fried had not contacted the
Commission and to proceed with its normal course of business. TFried's
service was temporarily disconnected on the 28%th of February. On
Yarch 1 Fried called PT&T and informed it that he would not pay PI&T
directly and that the Public Utilities Commission had refused to aceept
his money. He wanted to know if he ¢ould pay to a third party. PT&T
t0ld Fried that he could only make his payments to it or to the
Commission. PT&T also agreed to and did send Fried a letter specifying
“he payments which were needed to restore service. The letter was as
follows:
"Dear Mr. Iried:
"Per our conversation on March 2, I am
. writing to advise you of the amount .
neecded to restore full telephone service.

The amount needed is SL78.57. This is

comprised of ouvstanding charges for the
bills daved:

"November 17 in the amount of $189.20
"Decembexr 17 in the amount of 106.76
"January 17 in the amount of  122.52

"Total SL18.57
"and a restoral charge of 60.00
"GRAND TOTAL 8$L78.57

“These charges exclude monthly advertising
© charges and any monies already posted with
the Public Utilities Commission.

"Sincerely,
"Vrs. L. Dupuis” :

Case No. 10205 was ‘filed on November 16, 1975 along with the
aforesaid customer deposit of $533.62. As indicated, as a result of the
deposit, the Commission Qirected PT&T to end the November 9 disconnection
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and restore service to Fried. However, the dispute vetween the pafties
did not abate. 7Pending disposition of Case No. 10205, Fried withheld
monies from PT&T. He attempred to deposit the money with the Commission
butv the deposits were refused by a staff engineer with whom Fried
dealt. Thus, av the time of the February 28 disconnection, Fried owed
money to PT&T which had not been paid nor deposited with the Commission.
On March 3, 1977 Fried filed Case No. 10275 along with a
customer deposit of SL78.57, which was received by the Commission.
PT&T was directed to restore service. On March 28, 1977 in fespdnse
o a five-day disconnection notice, Fried sought to deposit $85.33 with
the Commission. After a temporary refusal, the matter was bdbrought %o
the attention of the administrative law judge assigned to Cases Nos.
10205 and 10275 who directed that the money be received. Tﬁe‘adminis-
trative law judge also provided for the receipt by the Commission of
all disputed bill deposits by Fried pending disposition of these cases,
@::ich has been done.
Fried filed 3 c¢laim against the Commission with the State
Board of Control, which was denied. Thereafter, Fried filed Case
No. 332041-5 in the Small Claimg Court of Alameda County against the
State of California seexing damages for the Commission's refusal to
accept the disputed bill deposits. Judgment was initially envered against
the State for $200 plus costs. On September 14, 1977 the judgment was
vacated and modified to 8150 plus S4 costs. That judgnent has become
final.

The foregoing facts clearly indicate that PT&T properly applied
its tariff rules in connection with the February 28 disconnect. The
fault was that of the Commission. Fried has been compensated for this
in the judgment against vhe State. He is not entitled to any reparations
from PT&T.
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Devosit to Reestablish Credit

Fried contends that PT&T's tariff provisions requiring a
deposit To reestablish credit after a disconnection are discriminatory.
The contention has no merit. The rule is part of PT&T's establishment
of credit rules which were found to be constitutional in Wood v Public
Utilities Commission, supra, where the court stated at page 291:

*[The establishment of credit rules] were adopted as part of the
utilities' rate tariffs for the purpose of reducing bad debt losses, and
they have resulted in a substantial reduction of such losses.”

Rule 7(B)3 of PT&T's Tariff No. 36~T provides that "The amount
of deposit required to reestablish credit is equal to twice the estimated
average monthly ©ill for the last three months, when available." The
tariff also provides for refund of the deposit with simple interest at
the rate of 7 percent per annum after the customer has paid bills for
twelve consecutive months without the service having been disconnected

.or nonpayment of bills. (PT&T Tariff No. 36-T, Rule 7(C), 7(D).) A
deposit was properly recuired in connection with the restoration of
service after the disconnection which occurred on November 9 1976.
However, in light of the circumstances which occurred in connection with
the February 28, 1977 disconnection, the time of deposit should not be
extended because of that incident. The remaining amounts to date have
been paid to the Commission as disputed bill deposits. Since more than
one year has elapsed since payment of the deposit, it should be refunded
t0 Fried with intverest at 7 percent per annum. The record indicates
that Fried was required to post a credit deposit of $280. This should
be refunded to Fried, with interest, in accordance with Rule 7 of PI&T's
Tariff No. 36~-T. '
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Adjusted Items
The record shows that certain errors or omissions occurred
with respect to Fried's classified advertising.z/ However, some time
prior to the hearing, PT&T properly adjusted Fried's account with
respect to these matvers. They will not be further discussed because
there is nothing about them %o be adjudicated in these proceedings.
No other points require discussion. The Commission makes
the following findings and conclusions.
Findings of Fact

1. The record is devoid of any evidence which would support a
finding that PT&T's tariffs which establish different classifications
for residential and business service are unreasonable.

2. It is not in the public interest to adjudicate in these pro-
ceedings the guestion of whether all the directory listings for San
Leandro should appear in one directory. '

. 3. The Commission previously approved PT&T's directory structure.

The directory advertising rates in effect with respect to the approved
structure were found to be reasonable in Decision No. 85287 entered on
December 30, 1975. Under Section 734 of the Public Urilities Code,
the Commission is precluded from awarding reparations with Tespect to
those rates. |

L. There is no evidence in the record which would justify a
finding that PT&T acted unreasonably in changing its San Leandro office
from a business to a public one. ‘

5. There is no evidence in the record which would sustain a
finding reguiring PT&T <o place advertisements in The Friday Observer.

2/ On occasion ?T&T confused the identity of Fried's newspapers and
on one occasion omitted an additional listing in one directory.
PT&T overbilled for certain installation charges.
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6. Fried soughﬁ to have both his post office box and street
address listed in directory advertising. Fried contends that both items
constitute his address. PT&T indicated that both items could be included
as follows:

"l. You may show either an address of 709
MacArthur Boulevard' or, if you prefer,
*Box E17' as the listed address for
'Hayward Observer'. The charge of $0.75
for the 'Business Additional Listing'
includes your name, one of the above
address and your telephone number.

If you wish to show both the 'Box 817
and '709 MacArthur Boulevard', it can
be set up with one or the other on the
address line ané a 'Line of Information’
which would show the remaining address on
a separate line. There is a charge of $0.40
per month for the 'Line of Information’,
plus the $0.75 per month charge for the
'Business Additiomal Listing', or a total
charge of $1.15 per month for the combina-
¢ tion listing." | ,

PT&T's offer was in accordance with its tariffs and practices. If Fried
had requested listings in accordance with the PT&T proposal, they would.
have been furnished. Fried's listings appeared with his street address
only. He was not charged for any additional lines of information.
Fried is not entitled to any reparations with respect to this tramsaction.
7. PT&T's charges for the installation of Fried's telephone service
at 709 MacArthur Boulevard, Oakland, California were in accordance with
its Tariffs 22-T, 28-T, and 132-T. These charges were fixed ones and
not dependent on the length of the drop wires or the amount of inside work.
8. At the time Fried purchased the property at 709 MacArthur
Soulevard, Oakland, California, there were PT&T drop wires affixed
which served the building and also 715, 72, and 725 MacArthur Boulevard.




€.10205, 10275 fe¢

Fried complained to PT&T about the presence of the drop wires on the
building. Except for the drop wire presently serving 709 MacArthur
Boulevard, PT&T removed and rerouted the other drop wires which had been
affixed to the building at no expense to Fried. None of Fried's rights
were violated in these circumstances nor was any provision of law or
order or rule of the Commission.

9. On August 3, 1976 PT&T called Fried regarding his prior service
for 357-L700 which at that time had a balance of $159.22. On August 6
PT&T spoke to Mr. Ad Fried (Fried’s father) who explained they had just
moved, they had lost their records, and would like to pay that charge
of $159.22 with the forthcoming August bill. On August 24 PT&T advised
Fried that payment with the forthcoming bill was acceptable and mailed
a duplicate copy of the previous bill. On August 30 PT&T left word for
Fried %0 call. On September 2 PT&T called Fried, was advised he did
not have time to %talk, and to please c¢all back in five minutes. PT&T
called back and Fried refused to talk. PT&T mailed another copy of the

.ugusvbill. On September 14 PT&T left word on Fried's answering machine

o call PT&T. Fried returned the call and said he would put a check for
8300 in the mail that evening. He refused to talk further with PT&T.
On September 20 PT&T received the $300. It mailed a denial notice to
Fried on September 27 for the balance of the August bill, which was _
$343.63. On October 1 PT&T called Fried and explained that the charges
were still outstanding and that it needed a minimum payment on the account
of 3400 at that time. Fried advised PT&T that he could not afford to do
that and he wanted to pay the current charges and whatever else he
could afford at that time. On October 13 Fried made a $200 deposit.
PT&T called Fried and spoke with Ad Fried who indicated that his son
was out of town on his honeymoon and had the checkbook with him. PT&T
stated that it would take a $200 payment with the balance due on Monday,
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October 18. A payment of $200 was made on October 13, which was reflected.
on the October 17 bill. That bill was for $572.08, whichiincluded
the outstanding balance as well as the 3200 credit. PT&T contacted
Fried on October 20 and explained that it had not disconnected his
service because he was away on his honeymoon, but the charges were due.
PT&T asked for the full amount of $385.68 by 5:00 p.m. that evening and
indicated that if it was not received the service was to be disconnected.
Fried was unhappy with that arrangement, ancd the matter was referred to
PT&T's district manager. Fried subsequently spoke with the district man-
ager, who agreed to continue service if Fried paid $225.96 by 5:00 p.m.
on Qctober 22 and the balance by 5:00 p.m. on October 27. Fried was
told by the district manager that failure o do so would result in dis-—
connection and a requirement to pay restoration chargesfand deposit fees.
Fried paid $225.96 on Octover 22. He paid $160 on QOctober 27 by cash
andé check. However, on Novemver 2, his $100 check was returned by the
bank for insufficient funds. On November 3 PT&T called Fried about the
.‘e'.:.urned check. He said he would put the money in PT&T's night deposit
box on Friday, November 5, in the San Leandro office for receipt on
Monday morning, November 8. The money was not received by PT&T. PT&T
called and lelt messages on Fried's answering machine on November 8
and November 9. Fried did not respond to the messages, and on Tuesday,
November 9, the service was temporarily disconnected for nonpayﬁent.
The November 9 disconnect was proper and in accordance with Rule 1l(2)a
of PT&T's Tariff No. 36-T.
10. Fried's service was restored after the November 9, 1976
disconnection on November 16, 1976 after Fried deposited $533.62
Lth the Commission. Thereafter, Fried was in arrears with his November
and December 1976 bills. On December 22, 1976 PT&T sent Fried a notice
stating that his service was subject to disconnection. Fried”&id‘notA'
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respond to the notice. On December 29 PT&T left a message on Fried's
answering machine reguesiing that he contact PT&T. TFried returned the
¢all and said that he did not have time to talk and that he would be
back in his office on January 5 or 6 and would call PT&T on January 7.
Fried did nov call PTZT on January 7. On January 13 PT&T called Fried
and left word on his answering machine for him to call PT&T. Fried
called PT&T on Januvary 14 and made arrangements to pay 5225.76 in PT&T's
San Leandro pudlic office on January 18. Fried did not keep that commit~
ment. Since Fried had posted money with the Commission, PT&T checked
with its sta2ff and was advised that further payment had not been
received by the Commission. PT&T mailed another denial notice for the
anount ¢ue for the November, December, and January bills. Fried did

not respond to the second notice. On February 25, 1977 PT&T contacted
ivs iInternal regulatory staff and was informed that their checking with
the Commission staff indicated that Fried had not contacted the
Sommission and to proceed with i¢s normal course of business. TFried's
Qervice was temporarily disconnected on the 28th of I-‘ebruéry.

11. On March 1 Fried called PT&T and informed it that he would not
pay PT&T directly and that the Public Utilities Commission had refused
to accept his money. He wanted to know if he could pay to a third party.
PT&T told Fried that he could only make his payments to it or to the
Commission. PT&T also agreed to and did send Fried a letter specifying

the payments which were needed to restore service. The letter was as
follows: | |

rZear Mr. Fried:

"Per our ¢onversation on Marech 2, I am
writing to advise you of the amount
needed to restore full telephone service.
The amount needed is $478.57. This is
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comprised of outstanding charges for the
bills dated:

"November 17 in the amount of $189.29
"December 17 in the amount of 106.76
"January 17 in the amount of 122.52
"Total $L18.57
"and a restoral charge of 60.00
"GRAND TOTAL $L78.57

"These charges exclude monthly advertising

charges and any monies already posted with the
Public Utilities Commission.

"Sincerely,
"Mrs. L. Dupuis™

12. Case No. 10205 was filed on November 16, 1976 along with a
customer deposit of $533.62. As a result of the deposit, the
Commission directed PT&T to end the November 9 disconnection and
restore service %0 Fried. However, the dispute between the parties
did not abate. Pending disposition of Case No. 10205, Fried withheld |
nonies from PT&T. He attempted to deposit the money with the Commission

"Luz the deposits were refused by a staff engineer with whom Fried dealt.
Thus, at the time of the February 28 disconnection, Fried'owed\mbney
to PT&T which had not been paid nor deposited with the Commission.

13. On March 3, 1977 Fried filed Case No. 10275 along with a
customer deposit of SL78.57, which was received by the Commission. PT&T
was directed to restore service. On March 28, 1977 in response t¢ a
five~day disconnection notice, Fried sought to deposit $85.33 with the
Commission. After a temporary refusal, the matter was brought to the.
attention of the administrative law judge assigned to Cases Nos. 10205
and 10275 who directed that the money be received. The administrative
law judge also provided for the receipt by the Commission of all disputed
bill deposits by Fried pending disposition of these céses, which has been
done. '
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14. Fried filed 2 claim against the Commission with the State
Board of Control, which was denied. Thereafter, Fried filed Case No.
332041=5 in the Small Claims Court of Alameda County against the
State of California seeking damages for the Commission’'s refusal to
accept the disputed bill deposits. Judgment was initially entered
against the State for $200 plus costs. On September 1L, 1977 the
judgment was vacated and modified to $150 plus'sh costs. That Jjudgment
has become final.

15. PT&T properly applied its tariff rules in connection with
the Febfuary 28 disconnect. The fault was that of the Commission.

Fried has been compensatecd for this in the Judgment against the State.
16. There is no evidence in the record which would sustain a
finding that PT&T's tariff provisions requiring a deposit to reestablish

credit after a disconnection are diseriminatory.

17. Rule 7(3)3 of PT&T's Tariff No. 36=T provzdes that "The amount

£ deposit required to reestablish c¢redit is equal to twice the estimated

iverage monthly bill for the last three months, when available.™ The
tariff also provides for refund of the deposit with simple interest at
the rate of 7 percent per annum after the customer has-paid bills for
twelve consecutive months without the service having been disconnected
for nonpayment of bills. (PT&T Tariff No. 36-T, mule 7(C), 7(D).)

18. A deposit was properly required by PT&T in comnection with the
restoration of service after the disconnection which occurred on
Novemdber 9, 1976. In the light of the circumstances which occurred in
connection with the February 28, 1977 disconnection, the time of deposit
should not e extended because of that incident. Since the remaining
amounts to date have been paid to the Commission as disputed bill
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deposits and more than one year has elapsed since payment of the
deposit, it should be refunded to Fried with interest at 7 percent per
annum.
19. TFried was required to post a <redit deposit of $280. This
should be refunded %o Fried, with interest, in accordance with Rule
7 of PT&T's Tariff No. 36-T.
20. Fried has forwarded to the Commission $3,423.89 in disputed
bill deposits.
Conclusions of Law
1. The establishment of different classifications for residential
and business service is not unconstitutional.
2. The question of whether all telephone directory listings for
San Leandro should appear in one directory should not be adjudicated
in these proceedings.

3. Fried is entitled t0 no reparations because all directery
listings for San Leandro are not in one directory.

L. PT&T did not act unreasonably in changing its San Leandro
£fice from a business to a public one.

5. Fried is not envitled to an order requiring PT&T to advertise
in The Friday Observer.

6. Fried is not entitled to reparations in connection with the
listing of his address in PT&T's directories. |

7. Fried is not entitled to any reparations in connection with
the installation of telephone service at 709 MacArthur Boulevard,
Qakland, California.

8. PT&T did not violate any provision of law or order or rule
of the Commission in affixing and removing the drop wires at 709
MacArthur Boulevard, Oakland, California.
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9. PI&T's temporary disconnection of Fried's telephone service
on November 9, 1976 was proper and in accordance with its tariffs.
Fried is not entitled to any reparations or other relief in connection
with that disconnection.

10. PT&T's temporary disconnection of Iried's telepheone service
on February 28, 1977 was proper and in accordance with its tariffs.
Fried is not entitled to any reparations or other relief in comnection
with that disconnection. _

1l. PT&T's tariff provisions requiring a deposit to reestablish
¢eredit after a disconnection are not discriminatory. '

12. ©PT&T should be ordered to refund Fried's credit deposit of
3280, with interest, in accordance with Rule 7 of its Tariff No. 36=T.

13. The disputed bill deposits made by Fried in connection with
these matters should be disbursed to PT&T.

14. Fried is entitled t0 no other relief in these proceedings.

IT IS ORDERED that:

1. The question of whether all directory listings for San Leandro
should appear in one telephone directory is excluded from determination
herein and is reserved for an appropriate proceeding with an adequate
record.

2. Within five days after the effective date of this order, The
Pacific Telephone and Telegraph Company (PT&T) shall refund Fried's
credit deposit, with interest, in accordance with the proviszons of
Rule 7 of PT&T's Tariff No. 36-T.

3. The Executive Director shall disburse to PT&T the disputed
bill deposits made by Fried in the sum of $3,423.89, as augmented o
the effective date of this order.
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Except as provided in this order, the relief sought in Cases
Nos. 10205 and 10275 is denied.
The effective cate of this order shall be thirty days after
the cdate hereof.

Dated at
August

San Francisco

, California, this  22nd

1978.

ROBERT BATINOVICH

~ President
WILLIAM SYMONS, JR.

VERNON L. STURGEON

Commissioners

Commissioner Richard D. Gravelle,
being necessarily absent, did not
participate in the dispoesition of
this proceeding.

Commissioner Claire T. Dedrick,
being necessarily absent, did not

participate in the dzsposition of
this proceeding.




