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Decision No .. 89708 DEC 12 19:;8 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

~'JIN'l'ON MANOR MUTUAL WATER COMPANY, l 
a nonprofit California corporation, 
YOSEMITE GLASS COMPANY, a California 
corporation, HOWARD McCULLOCH and ~ 
BUD RAYMOND, ~ 

Complainants, 

vs 

WINTON WATER COMPANY, INC·., 

Defendant. 

I 

~ 
~ 
) 
) 
) 

----------------------------) 

.. 

Case No •. 10407 
(Filed September 1, 1977) 

Wa.rren A. Pa.lmer, Attorney at Law, for ~nton 
.Manor MUt.uaI Water Company, Yosemite Glass 
Company, Howard McCUlloch, and Bud Raymond, 
complainants.. . 

Sturgis., Ness & Brunsell, by Samuel A. S'Oerry, 
Attorney at Law, for Ttlinton Water COmpany, Inc., 
defendant .. 

Peter G. Fairchild, Attorney at Law, for the 
COImJll.ssl.on starr. 

OPINION 

Com~~ainants seek an order of the Commission redefining 
the authorized" and certificated service area of Winton Water Company, 
Inc. (Winton) to exclude the area encompassed by Winton Manor 
Units 2, 3, and 4. (Winton Manor), or such other order as the 
Commission deems proper. 
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The complaint herein was consolidated for hearing with 
Case No. 10397, a Commission inves'tiga.tion of Winton. Public 
hearing in the consolidated proceeding was held in Winton on 
JaZlUary 17 a.."'ld 18, 197$. The complaint was submitted on May 30, 
1978, the date of filing of compla1nan'ts' . closing brief." Case 
No. l0397 ~s continued for hearing and consolidated with Application 
No. 57771, the request of ~~nton for,approval of a loan contract 
with S~ate Department of Water Resources and for a rate increase. 
Official notice is taken of Interim DeciSion No. 8$945 issued 
June 13, 1978', in Case No. 10397 and Application No. 57771.11 
BaCkground 

Case No·. 10009 was a complaint of Winton alleging that 
Yosemite Glass Company, Bud Raymond, and Howard McCulloch were 
operating a public utility water system in the certificated area 
of Winton without a certificate. That compla.int requested the 

eCOmmiSSion to· order the defendants to cease operations. Decision 

" 

!I DeciSion No. 88945 found that Winton's water system is urgently 
in need of the improvements described in the application in 
order to assure an adequate supply of healthful drinking water 
'to Winton 9 s customers. That deciSion approved a loan of 
$587,100 under the California Safe Drinking Water Bond Act of 
1976 and authOrized an increase in ra.t,es sufficient 'to repay 
the loan • 

. e 
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e 
No. 86867 dated January 18, 1977, in Case No. 10009 contained 

2/ the findings, conclusions, and order set forth below~ 

31 DeciSion No. 86867: 
"Findings 

"1. Winton holds a certificate of public convenience 
and necessity to operate as a water utility in the town of 
Winton, County of Merced. 

"2. On October 2, 1975, Winton filed with the Commission 
a tariff map which showed its service area to include the 
area know as Winton Manor subdivision Units 2,.;, and 4. 

It). Defendants are the developers of rllinton Manor. 
"4- Defendants do not possess a certificate ot public 

convenience and necessity to operate as a water utility_ 
"5. Winton and defendants, by Howard McCulloch, entered 

into a main extension contract on June 27, 197.3, whereby 
Winton was to .furnish public utility water to Winton Manor 
through water mains and service connections to be installed 
by defendants. 

"6. The main extension eontract provided that defendants 
were to install facilities to be used to provide public 
utility water service. The cost of the installed tacilities, 
to be treated as an advance subject to refund, was not to 
exceed $25,000. A well and pump were to be supplied by defen
dants. Complainant commenced furnishing water service to 
lot owners in Winton Y~or in 197). 

"7. During the 1973-1975 penod the complainant provided 
service to Winton Manor. 

"$". The main extension contract was· modified by oral 
agreement which provided that defendants were to purchase 
a larger storage tank to serve W1nton Manor and complai~~t 
was to refUrbish the tank. 

"9. Complainant a..",d defendants could not agree on who 
was to perform first under the oral modification. 

"10. In April 1975 defendants commenced installation of a 
well. On September 2', 1975, after completion of the well, 
water service from Winton was terminated by defendants' 
physical disconnection of complainant's service. 

. "11. Until the defendants terminated service from Winton, 
V'",-,·-·, . ·--tne-se~c-e-a:rEfa-o:f1N.t'nt·ox:Cwas-int-erc·onne-c·t'ecr:-w.z:th--w.ol'tOn--Y..anor'.-"~:· 

e -. . .. _ ... - (COntinued)" 
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Decision No. S7l0S·dated March 15,1977, denied rehearing 
and modified Decision No. 86867 as set forth below.~ 

Y (Continued) 
"Conclusions 

"1. The Commission has jurisd.iction over the issue 
raised in this proceeding. 

"2. The filing of a tariff service area map or d.escription 
for an area contiguous to the utility'S certificated area which 

°is interconnected with the utility'S certificated area and 1"or 
which a ~n extension contract has been executed has the effect 
of making the area a part 01" the utility'S certificated area. 

"3. Win ton Manor is located. in the Winton certificated 
area .. 

"4. The requested cease and. desist' order should be 
issued .. 

"0 R D E R ... -------
"IT IS ORDERED that: 

"1. Defendants Yosemite Glass Company, Bud Raymond, and 
Howard McCulloch shall cease and desist from fUrnishing water 
service to persons withi!l the area known as Winton Manor 
Subdivision Units 2, 3, and 4. 

"2. liUrther, said defendants shall cease- and deSist 
laying" maintaining, or furniShing water through pipes or 
lines laid' for the Winton Manor Area." 

1I Decision No. 87108: 
"IT IS ORDERED that Decision No. 86867 is modified to --add-"'thefolioWing'iixldinis and: 'conclusions' 'of-l~";: ' . - -' .. _ ... ,. ,~ . 

- ' 

• 01:--.... ~· --_:'" ; " 

"12. Since September 2, 1975, the defendants have furnished 
water service to Winton Manor utilizing the well, pump and 

. other facilities which were required under the main extension 
agreement or its oral modification. 

"13. 1'Ninton Manor, the area oat. issue in this proceeding, 
consists of 15 buildings with three residences each (triplexes), 
70 mobile home lots and 5 commercial lots. 

"14.. During October and November,1975, af'ter which the 
parties agreed to a trustee arrangement, defendants charged 
and collected for furniShing water service .in Winton Manor at 
the rate of $5.00 per month. 

(Continued) 
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Evidence 
Complainants presented six'witnesses, including the presi

dent of the newly formed ~tual water company and the developer 
that installed.the water system in ~nton Manor. Defendant presented 
evidence through its president. The evidence of the Commission 
stat! was jointly introduced in this proceedi,ng and in Case No. 10397. 

Com~lainants' evidence showed that at the time of hearing 
the water ,pressure and water qual~ty for reSidents of Winton Manor , 
-of~Wa::i 'poor, and that water from the well installed. by the 
developer !or use by residents of W1nton Manor was being diverted . 
to other parts of defendant's system to the detriment of the resi
dents located in Winton Manor. 

Complainants also showed that on July 29, 1976, subsequent 
.. . . .. .. 

to the hearings in Case No. 10009, complainant W1nton Manor MUtual 
Water Company (Mutual) was incorporated as a,' nonprofit. mutual water 
e~~ ______________________ ~ ______ _ 

11 (Continued) 

"15. The water system used by defendants to furnish water 
service to Winton Manor has been dedicated to the public use. 

:'16. The actions of defendants in furnishing water service 
to W1nton Manor are not exempted from the jurisdiction control 
and regulation of this Commission by any provisions o£'Section 
2704 of the Public Utilities Code. 

"CONCLUSIONS 

"Conclusion 2 is modified to read as follows: 
'Plantiff's filing a tariff service area 
map for an area contiguous to plainti££" s 
certificated area which is interconnected with 
with plaintiff's certificated area and for 
which a main extension agreement has been 
Signed by the parties, has the effect of 
making the area a part of the plaintiff's 
certi£;cated area.' 

"IT IS' FURTHER ORDERED that the petition for rehearing 
filed herein be otherWise denied." 

-5-
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company in California by the lot owners in Winton Manor to provide 
water service exclusively to property owners, in Winton'Manor a~ 
cost ~hrough the'purchase of the water syste~ of the developers. 
The Board of Direc-eors of Mutual, among other, matters, authorized 
the filing of this complaint and the purchase of the Winton Manor 
water system from the developers. Complainants allege that the 
majori ty of the lot owners in Winton Manor desire that water service 
be provided by MUtual. 

Defendant, among other things, prese~ted evidence concern
ing Winton's ability to provide adequate water service in the 
future. !he ability to improve that system hinged upon the acquisi
tion of additional capital. We take official notice of the planned 

. improvements to be ins-ealled as a consequence of our approval of the, 
Sa£e -Drin.1d.ng Water ,Bond Act loan in Decision No. 88945, supra. 
Issues Raised in this Proceeding 

e As outlined in complainants' opening "orief, the issues 
in this proceeding are the following: 

1. Whether ·tr:~ doctri;p.e of res ,judicata is: ,:,', 
applicable to this proceeding; 

2. Whether the Commission has jurisdiction to 
decide the issues raised by this proceeding; 

3. W'.c.ether the utility has the legal capacity 
to serve Winton Y~or; 

4. vlnether the utility has the physical capability 
of serving Winton Manor; , 

5. Whe-eher'the utility is .f'inancially qualified to 
serve Winton Manor; and 

6.. Whether the Mutual is a going enterprise. 
As described in defendants reply brief, the issues are 

the following: , 
•• Whether the Winton !.w.nor development ought 

to remain a part of the service area of 
defendant. 

-6-



C.10407 fc 

2. ~~ether the in-tract water supply, storage, 
and distribution facilities installed in 
the Winton rt.lCUlor development (by com
~lainants Eaymond, McCulloch, and Yosemite 
Glass Company [Yosemite Glass]' should 
remain a part of i:linton system, with service 
therefrom by Winton under the jurisdiction 
of this Commission. 

3. Whether the 1973 main extension contract 
between Winton and complainant Yosemite 
Glass is null and void. 

Complainants and defendant addressed those issues in their 
briefs. The briefs incorporate references to the evidence and 
argument presented in Case No. l0009 pursuant to rulings of the 
hearing officer (which rulings we affirm). 

Decisions Nos. $6$67 and $710$ contained findings as to the 
validity of the %:lain extension contract between the developers and. 

Winton but did not contain a finding or conclusion as to the total 
tt amou.~t to be refunded to developers and the method of refunding, nor 

~o the title to and ownerShip of the water facilities in W1nton 
Manor. Counsel for complainant and de!endant request that such 
issues also be resolved in this proceeding. 
Statement of the Evidence 

The evidence adduced herein, together with that previously 
adduced in Case No. 10009 and incorporated herein by reference, is 
briefly s~arized below. 

The ,facts are as follows: Yosemite Glass, Howard McCulloeh, 
and Bud Ra~ond (collectively develope~) in 1972 acquired and 
developed ~anton Manor. In the fall of 1972, complainant Raymon~ 

, 

'initiated a discussion with defendant about ·water service to the: 
proposed development in ~N.Lnton X4anor. The adjoining development 
of ~lin'ton Manor Uni'to 1 was also a joint venture of complainants 
Raymond and Yosemite Glass. Water service to that development was 
accomplished with funds advanced by developers. 

-7-
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In Febl"'U3:"Y 1973 Winton a.."ld Yosemite Class entered. int.o 

the mo.in extension contract in issue (Exhibit 7 in C~se No .. 10009). 
The ~~ount of $25,000 set forth in th~t contr~ct was an agreed 
&~ount based on an itemization of the in-tract water facilities 
necessa~ to p~ovidc service to Winton Manor as estimated in ~ngineer
ing ztudies prepared for C1~velopcrs by a consultin~ firm. The 
~ac~lities were to be instnlled by deve1opero and were to include 
the installation of a new · .... e11 and a related storage t,mk wi thin 
t.he tract, together wi th mains and service lines to each lot. The 
facilities installcd'by developers were to be used by Winton to 
furnish public utility w~ter service to Winton Manor. 

The facilities installed by complainants and turned over 
to innton for operation did not include a well or a' tank as initially 
conte~plated when the cain extension contract was Signed. 

The utili ty inte::-conncc .... ed the Winton Ma."or water cystem 
.... '1 th its existing. system and furnished service to Winton r~or res1-
de~ts from 1973 to mid-1975. As occupancy levels inereasedin 
~Ji::. t.on ~.anor and SU!-:'lmer levelz of consu.":lption occurred, 'ftJ!.nton· s 
wells were insu!!ici~nt to p~ovide adequate water to exiet1ng 
customers and to the new customers in Winton Y~or. As con!ir.me~ 

by the parade of ~~nton Manor water users who testified in C~e 
No. 10009, Significant problems were eXperienced in terms of both 
..... at.er pressure and water quality (zand, in particular). Th1~ problem 
sit.uation persisted through 1974 and 1975 as well, until Octooer 1975, 
when the developers evcntu~lly put in the well and brought it on 
line. Developers' testi~ony shows that they drilled a much larger well vi 
on a lar.ger wel,l si te ar~d in~talled' a higher capaci ty. ~u:np tha.."l· Origi
nally contemplated and remodeled a used stor~e tank. The size of the 
well, pump, a."ld well casings installed wac a result of a unil3.teral 

'. 
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decision of developer5 ~nd, was made without conzultation with 

Winton. The total cost. to developc:'s of 'Chc inztalled plant (includ-: 

i~g the acquisition and refurbishing of the used tank) was $41,417.94 

(£x.hibi t 15). That ::l.":loun'C subzt.antially exceeded the amount zet 

forth in t.he main extension contract.. After ins'C~llation of the 

added .:."acili tics, complainant Rclymond disconnect.ed the Winton 11.;.mor 

, Sys'Cco fro:: the public utili toy £,,"ci1i ties of Winton. Case No. 10009, 

ffled by Winton on November 25:, 1975, sought return of the \iinton 
Y;anor syst.em ,to it. Following hearing and the rec'cipt of evidence, 

Decisio::ls Nos. 86867 and $710$ wer,e issued, which orderz directed 

developers to ceD-SO and desist fro:n furnishing water to persons in 

Win 'ton Y'~"lor. 

On September 1, 1977, folloW'.Lng 'the issuance of the o,rder 

o! inves~ig3tion in Case No. 10397, the complaint ,in Case No. 10407 

was filed. The evidence introduced in that. proceeding, concerning 

the events that oc.ci.:rred through 1976 is az described above, atLC. is suo- i' 
s~::ln~i.llly the sa!ne us that in Case No. 10009. Additional evidence 
·,,~z adduced concerning the current inadequacy of w:".ter service 
'..rit.hin ~"inton Y..lno:", to the for:nntion of Mutual and of Mutual'::; 

abilit.y to inaint.:lin, oper.:lte, and furnizh w3tcr service to' residents 

of 'Wint.or. M.7I.:1or. Addition.;.l evidcnc(: also was offered by c.evclopcrz, 

Winton, ar.d the St.:1ff concerning the main extension co,ntract, which 

.... 111 be discussed hcreinafte:-. Subsequent to the conc11.:.'$10n of 
the hearing in Case No. 10407, the Commi5sion issued Decizion 

No. 88945 (sup:-:".) ~p?roving the h.:llf-million dollar 10M to improve 
Winton's facilities • . ' 
Discu!:>sion 

We rccogni ze that Section 170$ of the California Pub11c 

Utilities Code exprcs~ly confers continuing jurlsdictionupon the 

CO:":'l.':lission, upon notice and clfter opportunit.y to be heard, to altc:-, 

-9-
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acend, or rescind a prior order and decision.~ We have repeatedly' 
held that under 'such statute we have continuing authority to change 
or alter the certificated area of a public utility as· an exercise 
of our legislative or quasi-legislative authority. Such jurisdic
tion and authority has been confirmed by the California Supreme 
Court. (Sale v Railroad Commission (1940) 15 C 20. 612.) 

We will normally adhere to a prior decision unless, in 
a subs~quent proceeding, new facts are brought to our attention, 
conditions have undergone a material change, or the COmmission 
acted upon a basic misconception of law or fact. 

We have carefully reviewed the evidence introduced in 
this and in the prior proceeding. T".-IO important situations have 
occurred which alter the facts underlying our prior decision.' 
The first is that a mutual has been formed with. the consent, and 
support of the majority of the residents in 'Winton Manor. The mutual 

e is ready and willing to operate a 'Water service if complainants 
prevail. 

The second important fact is the approval by this CommiSSion 
of a half-million dollar loan to improve the'entire system operated 
by defendant. Without the improvements made possible by that loan, 
defendant's water system would continue to be substandard. But with 
such improvements we fully expect defendant's system to meet all 

~ The statute reads as follows: 
"1708. The commission may at any time, upon notice to 
the parties, and with opportunity to be heard as 
provided in the case of complaints, rescind, alter, 
or amend an.y order or deciSion made by it. Any 
order rescinding, altering7 or amending a prior 
order or decision shall, when served upon the parties, 
have the same effect as an original order or decision." 

-lO-
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the health, water quality and fire flow standards of both this 
Co~ssion and the State Department of Health. When all facilities 
are ins~alled, the entire sys~em including Winton Manor should 
have good water pressure and no sand in the water supply. 

We did not act upon a basic msconception of law or 
fact in Case No. 10009. The materially changed conditions referred 
t.o above serve to rein£orce the result of our prior order and do 
not jus~ify any change in the ultimate Findings 15 and 16 set forth 
in Deci'sion No. 8710$ and the conclusions set forth in that decision 
and in Decision No. 86867. (See Footnotes 2 and 3.) 
Main EXtension Contract 

The remaining issues to be deter.mined herein ,concern the 
main extension contract covering the water facilities installed 
by developers in W1nton Manor. 

Developers c?ntend ~hat the main extension agreement e was improperly executed because it did not conform to Rule 15-Main 
Extensions of defendant'S tarif£.21 

if Paragraphs 2(g) and (c) of Rule 15 of defendant'S tariff read as 
follows: 

"2. limitation of Ex'oansion" 

* * * 
"b. Whenever the outstanding advance contract 

balances plus the a~vance on a proposed 
new extension would exceed 50 percent of 
total capital, as defined in Section A.2.a 
plus the advance on the proposed new extension, 
the utility shall not make the proposed new 
extension of distribution mains without 
authorization of the Commission. 

"c. ~lnenever the outstanding advance contract 
balances reach the above level, the utility 
shall so notify the CommiSSion within 
thirty days. " 

-11-
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Stafr Financial Examiner Angeroauer testified as follo~. 
Defendant'S annual reports for the years 1972 through 1976 show 
the rollowing ra~ios or advances for const·nlction to total capital: 

1972 - 45.:3:3% 
197) - 49.:30% 
1974 - 47.:30% 
1975 - 54.19% 
1976 - 55.80% 

~~. Angerbauer also testified that on June 29,197), Winton 

. . 

waz directed in a letter from the Secretary or the Commission (Exhibit 10) 
as follows: 

"In accordance with Section A.2.a. or your Water 
Main ~tension Rule, you are prohibited from 
making ally further ext.ensions or distribution 
mains without authorization of the Commission. 
You are directed to so notify any applicants 
for water service. It is important that you 
immediately inform any subdividers who make 
.inq,uiries about the availability of water or 
this pr~bibition before they start. work on 
their subdiviSions, so that they may avoid the 
losses that might otherwise occur as a result 
of your inability 'to supply water service .. " 

On this issue, Decision No .. 86867 (supra) states: 
"W1th respect to the deviation from the utility'S 
filed tariffs, and the Commission's general 
orders, we note that such deviation was with 
the full knowledge or the CommiSSion staff, as 
testified to by staif witness Allen, with the 
hope or strengthening a small utility in order 
that satisfactory service be afforded eom
plainant's customers." 
Developers raised the fol1o'Wing ':p,oints on this issue in 

, . 
their petition for rehearing of Decision No. $6867: 

"The purported main extension agreement also 
deviated from the water utility'S Main 
Extension Rule (Rule 15), in that a~ the time 
it was signed in 197:3, the utility'S 

-12-
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outstanding advance contract oalances, . 
~lus the advance ~ro~osed under the main 
extension a~reement ~Exh. 7), exceeded fifty 
percent (50%) of the total capital of Winton 
Water Company (Exhs. 1-4).. Under its rule 
l5-A-2-b, Winton Water Company was pro
hibited from making such. extensions without 
prior authorization from the Commission, 
which was never obtained (Tr. 24-25).. While 
the Commission Staff, Hydraulics Branch, 
~ay have condoned such violation, the fact 
re=ains that THinton Water Company ignored 
such deviation and violation, and pro-
ceeded to serve ~nton r~or. Moreover, 
such extension and service was made contrary 
to the prohibition from the Commiss'ion 
Staff, DiviSion of Finance and. Accounts, by 
letter d.ated June 29, 1973 (Exh. 6) forbidding 
W1nton Water Company from making further 
extensions without Commission authorization. 
Both Winton Water Company and Decision 
No. $6$67 ignored this prohibition." 
Decision No. $-710$, 'Which modified Decision No .. S6S67 and 

den~ed. rehearing, considered the allegations in the petition for 
. rehearing as set forth above, and on that issue, denied rehe~g. 

No new facts have been presented herein on the issue, nor did we 
misinterpre~ or misapply the law on this issue in our prior decision. 
Thus, the issue was laid. to rest in Decisions Nos. $6$67 and $710$. 

Developers 'allege that the main 'extension contract is 
not complete and therefore void because Exhibits A, B, and C referred 

, . 

to in the contract are missing from that document. The evidence of record 
shows that Exhibit A would have contained a map depicting the in-tract' 
water facilities in detail, Appendix B was to be a list of facilities 
to be covered by a cash advance from Yosemit,e Glass, and Exhibit C 
·~s to bea list of facilities to· be installed by Yosemite Glass 
at its own cost. 

-13-
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~nton urged that the exhibits were unnecessary for the 
following reasons:· 

'-EXhibit-A, - The map of in-tract water 
facilities was prepared by developers for 
the purposes of getting various county 
approvals for the subdivision and in 
conducting negotiations with Winton. 
Failure to attach the map is immaterial. 
If the map is, in fact, essential to 
the contract, the existing contract can 
be reformed by attaching the subdivision 
~a~ at this time. 
Exhibit E - L~asmuch as there was no cash 
aa.vance oy Yo semi te Glass to \,1in'ton, and 
no facilities were constructed by Winton, 
this exhibit was irrevelant. 
Exhi bi t C - Inasmuch as all in-tract 
£acilit~es were installed by developers 
wi tll their ow funds, 'this list was 
unnecessary. A list or facilities and 
estimated costs was prepared for use in 
negotiations with "#inton. Tllus, developers 
and Winton were aware of those costs. 

, ... ~ .•. " . l 

In our view, Exhibits A, B, and C referred to in the main 
e~ension contract would have added-nothing to the con'tract, and 
therefore were unnecessary., Failure to include'those exhibi~ does 
not invalidate the contract, which has as its sole ef!ective 
provision, the agreement of W1nton to repay developers for the 
facilities installed in W1nton Manor in a sum not to exceed $25,000. 

Developers and.-~nton refer in their testimony and briers 
to an oral.: tlgreement thatcexists to modify, the main extension con
tract with respect to the purchase, refurbishing, and installation 
of a used tank that has a greater capacity than the tank originally 

-14-
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C0!1tcmp13t.cc. by those part.ies.2I ~'Ji tnesscz tor the pa.rties did 

:'lot .:1grce 35 to t.he terms of thrlt oral D.grel,;-rr.ent. No facts exist 

in the record. ·,mich · .... ould pcrrni t us to pl:.lcC cl value on th~ total 
a.c.d.itional cost of the used ta."lk over the total cost.·of the s~a.llcr 
:'.e ...... ':a:'lk ':hat· ..... as .agrc~d to be installed. In i t.s brief, \-'linton 
st~~es thclt the issues concerning the oral amendment to the main / 
extension contract have no relcltionzhip to the validity of the contract 
and such issues ca.."'l. be reserved for determination by the Superior 

Cou:-t. ~I:e 31so point out that. the instD.11.ation· costs of the deeper 
well and th~ la.rger pump t.han originally contemplated i8 not pa.rt: of . 
the disputed or.o.1 agreement. Those issues also appoer suitable tor 
:-esolution by the Superior COurt. 

The main oxtension contra.ct was is~ued purc~uMt to the 
provi~ions of Ru10 15 of defendant's tariff. This CO~~133ion has 

.:11; thori ty under Sections 451, 453, 455, a."'ld. 4.$9 through 491 0: the 
~blic Utilities Code to ~djudic~te the issues prosented herein with 
respect to the di::;putcd m.:lin.extcn$ion agreement, except that it 
has no jurisdiction to determine per se, title of real property 
(CoJconda Utilities Co. (1968) 68 CPUC 296). .. . . 

The m~in extenSion contract wns dated February $, 1973, 
and was ciencd. by I:-ving Hf~pp::.er, d.efendant's president, on February S, 
1973, .~nd. by Ho· .... ard tl.c:Cu11och, president of Yosemi to G11lss on June 27, 

f./ Decision No. c6S67 st£\tes as !"c,llo .... 'S \'Ii th respect to the or:.l.1 
contract: 

,,'rhe defend,~;mtz' ;;rgument reg,":l.rding the validity of 
the main extension contract is not persuasive. 
During the 1.973-1975, period when complair.llI"J.t 'Nas 
furnishing water to Winton lv.nnor, both parties ?or
i'o:r.ned D.S though D. valid controct c;oeistcd. It was 
oft~r 3.grccme:1.t could. not be rCD.ched on w/lether the 
st.o:·~gc t.o.nk purcha!;;ed by defendants zhou1d be 
r!::'furbishcd by corr.plnin,:lnt bf:fore t.ho wcll drill
ing cOI':".mcnced .;;.nd a.fter this complaint · .... as filed. 
that c.efenci:'t!'lt.s asserted that a valid contract 
d.id not exist. The oral (l:nendment to the contract 
though nOt pc:,forrned does not render the contr,,"ct 
void .'l:\ci unen.t"orc:c.lble." . 

";15-



C.10407 fc 

Ie 
'. 

1973. The main extension contract was duly executed and is a valid 
agreement under terms and conditions of defendant's tariff Rule 15. 

According to the record no re!un~ payments have been made 
to developers under the disputed agreement. Initial payments were 
refused, and no further attempt was made by defendant to make periodic 
refund payments. Developers and defendant. ask that the' Commission 
determine the total amount to be refunded pursuant to that agreement~ 
and the method of refunding, and a determination of the entity tha:e 
holds title and ownership of the water iacilities installed in 
Winton Manor.V 
Findings with Res~ect to Main EXtension Contract 

1. The main extension contract between Winton and 
developers covering the water system in Winton Manor was not issued 
in violation of Rule 15 of defendant'S tariff and it is a valid 

~agreement un~er the terms and conditions of Rule 15 of defendant'S 
., tari1"f • 

" 

11 The Commission was advised by letter dated July 18, 1975"from 
deiendant's counsel that,: 

" ••• the loan documents and related Deed of Trust 
conveyance to secure the loan obligation (to the 
Department of Water Services) do not purport to 
pertain to the subject well site, which we 
identify as well 9. The property covered by 
our Deed of Trust to the State Depax-...ment 01" 
Water Resources,to secure the approved loan 
pertains only to real property owned of record oy 
Winton Water Company, ,and as stated by Mr. Palmer 
the well site in Winton Manor Units No.2, 3 and 4 
is not owned of recprd by ~he 'Winton Water Company." 

-16-
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2. That contract covers the facilities initially installed 
by d.evelopers.. The maximum amount to be refunded under the terms 
of that contraet is $25,000. 

3. A water system was installed by developers which was 
turned over by developers to defendant to operate in 1973. The 
record. does not disclose the cost of the water facilities initially 
installed by developer. The water system installed by developers 
and turned over to defendant in 197.3 did not include a well or 
tank. 

4. An oral agreement was reached between complainant Raymond 
and Winton that a larger used tank would be purchased by developers 
and that such tank would be refurbished by ~4nton. Refurbishing 
and installation of that tank was accomplished by developers. The 
oral agreement concerning the refurbishing and installation of the 
used tank was never reduced to writing and was not 'incorporated 

tt in the main extension contract. The oral agreement is a separate 
agreement and is not .a m~i£ication or the main extension contract. 

5. No findings are made wi~h respect to the responsibilities 
of the parties or monies due to any party. under the oral agreement 
with respect to the used tank, except that defendant ~nton could 
not lawfully enter into a new main extension contract after June 29, 
1973, (the date of Exhibit lO) with respect to such tank. 

6. In 1975 developers,made improvements in the well, well 
Site, tank, and pumping facilities installed in Winton Manor in 
order to satisfy complaints concerning inadequacy of water service. 
The total cost to developers of the Original system and the 1975 
improvements is $41,417.94 (Exhibit 15). The main extension contract 
executed by developers and defendant in 1973 has not been amended to 
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incorporate the 1975 changes to the ~nto~ Manor system, nor has 
a new written ~greement been executed. 

7. The well, well pu:lp, and related changes in water facilities 
i~ Winton r~or installed by developers in 1975 were accomplished to 
satisfy complaints made to developers by ,water users who had purchased 
lots from developers, and also for the purpose of allo~ng developers 
to sell additional lots in an adjacent development. Such changes in 

the water system were made by developers solely for their own purposes, . 
and such changes were not made pursuant to any written Or oral ,agree-
ment between developers and ivinton. 

$. Any ~rovements in the Winton Manor system made by 
developers after the initial system was installed and turned over 
to defendant were done at developers' 'expense inasmuch as defendant 
could not lawfully enter into a main extension contract for such 
additional facilities ,(Exhibit 10). e 9. Initial periodic payments by Winton under the 1973 main 

extension contract were rejected by developers. After such rejection 
no subsequent periodic payments were proffered by defendant. The 
full amount of $Z5,000 set forth in that agreement is due and payable 
to developers. 

10. No finding is made as tO I the ownership of the property 
in which the Winton Manor well site is located. 
Conclusions With Res~ect to Main Extension Contract 

1. Defendant should be ordered to commence periodic payments 
to developers under the te~ of the 1973 main extension contract. , 

2. Defendant is not obligated to repay to developers any 

costs of installation of the water facilities in Winton Manor 
Subdivision Units 2,3, and 4. in excess of $25,000. 

3. No adjudication of property rights is, made herein. 
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Findings ~~~h Res~ect to Com~laint 
11. The complaint herein seeks to have the Commission readjudi

cate matters considered and decided in Decisions Nos.S6S67 and 
87108 in Case No. 10009. 

12. The facts presented in Case No. 10407 are substantiaJ.ly 
the same as those considered by the Commission in Case No. l0009~ 

except that since that proceeding was ~ecided, a mutual water'company 
has beE!n organized by the water users in Winton Manor, and the Commission 
has approved a loan by vdnton from the State Department o£ Water 
Resources (DWR) in the amount of $587,100', under the California 

Safe Drinking Water Bond Act of 1976. 
13. The loan to Winton from DWR is for the purpose of replacing 

mains, drilling new wells, and otherwise bringing Winton's system 
up to the standares of this Commission's general orders and the 
requirements of the State Department of Health. 

tt 11.. Upon completion of improvements to Winton'S puolic utility 
water system made possible -by the DWR loan, no water pressure, 
sand, or other service problems should exi'st in any portion of 

Wint.on's system; and water users in Winton Manor will have adequa'te 
service from the utility. 

15. -The main extension contract executed. _ February g-, 1973, 
is valid and lawful; it was not an unlawful deviation from the utility'S 
filed. tariff schedules; that contract is enforceable -and valid 
under contract law; that contract was executed; 'and it is "fIithin ., .
the physical and financial ability of the utility to serVe Winton 
Manor .. 
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Conclusions "Wit.h Res'Oect to Complaint 
4. The Commission has the authority to alter, amend, or 

rescind its prior orders in Case No. 10009. (S31e v CRe, supra.) 
5. The Commission will adhere to its prior orders in Case 

No. 10009 because in this proceeding it h~s not been shown that 

the material changes in factua.l conditions, i.e., the formation 
of a ~utu31 water company and the .3pproval of the DVlR loan, require /' 
a reversal of the results in our orders in Decisions Nos. 86867 
and $710S. Tne results of those orders should stand. 

6. The complaint in Case No,. 10407 should be denied. 

o R D E R 

IT IS ORDERED that: 
1. On the effective date of this order, Winton Wa.ter Company, Inc. 

shall commence payments to Yosemite Glass Company under the terms 
and conditions of the main extension contract dated February S, 1973· 
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2. The complaint in Case No. 10407 is denied. 
The effective date of this order shall be thirty days 

after the date hereof. 
San Fr::!.::lM .. .- L'" t;,? Dated at ______ " _~ ____ , California, this ...... _.v ___ _ 

day of ___ ..... O ... C'"""r.E_"'_B .... ER _____ , 1978. 
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