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Michael A. Kadletz, dba
Goodtime Tours and Company,
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’ | Case No. 10601 .
vS. (Filed Jume 15, 1978)
The Gray Line Tours Compény,
Defendant,

Michael A. Kadletz, for himself,
complalinant,

Warren N. Grossman, Attormey at
Law, and clizaoceth T, Abreau,
for defendant.

Thomag P. Hunt, for the Commission
statfz.

OPINION

Michael A. Kadletz, dba Goodtime Tours & Company
(Goodtixe), seeks an order that the Commission permanently revoke
any and all authority The Gray Line Tours Company (Gray Line) now
has to operate tours to Palm Springs from the Orange County area
(in which Goodtime holds authority), and that Zf Gray Line desires
to operate and offer daily tours to Palm Springs that 1t bde
required to reapply for a passenger stage coxrporation cextificate
of public ¢omvenlence and necessity (certificate) permitting 1t
to do so.

Goodtime alleges, and it is not denied by Gray Line,
that Goodtime is a sightseeing tour operator withia the State of
California operating wumder authority of Section 226 of the Public
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Utilities Code granted in D.88064, dated November 1, 1977,.to
operate daily sightseeing tours from the Anaheim~Orange County
area to points in Palm Springs arnd return the same day. Gray
Line has authority to operate tours to poimts in and around the
State of California as a passenger stage corporation pursuant to
Section 226 of the Public Utilities Code, and was granted authority,
among other things, to operate daily Palm Springs tours from the
Los Angeles area by D.84749, dated Auvgust 5, 1975, and has had
similar authority for approximately tem years. Pursuant to that
decision, Gray Line is emtitled to pick up passengers in the
Anaheim-Qrange County area and transport them to its Los Angeles
terminal and then to Palm Springs, or Transport them directly %o
Palm Springs from the Anaheim~Qrange County area. Gray Line does
not advertise, solicit, market, or sell tickets ox offer this
tour to Palm Springs, nor does it operate & Palm Springs touxr

from either the lLos Angeles or the Orange County area. GCray Lize
ticket counters and agents are not aware of a Gray Line Palm
Springs tour noxr do- such ticket counters or agents offer such a
tour by Gray Line to the general pubiic. Gray Line does not
spend any funds to promote or operate a tour from the Los Angeles-

Avaheim~Orange County area to Palm Springs, nor does it operate
such a tour., ‘

Goodtime further alleges that Gray Line has not operated
a tour from Los Angeles County to Palm Springs, and does not now
operate nor has it any plans to begin operations of a Palm Springs
tour from the Anaheim-Orange County area. This is dealed by
Gray Line.

‘ Goodtime further alleges, and it is denied by

Gray Line on the basis of lack of information and belief, that
Goodtime has an application pend'ing before the Commission to-
offer a two-day, ome~might, and three~day, two-night tour to
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Palm Springs. Goodtime has been operating tours on a regular
daily basis to Palm Springs since December 1977 and has more
than 60 hotels acting as ticketing agencies. Goodtime has
spent thousands of dollars in advertising, marketing, and
soliciting business for its Palm Springs tour and intends to
continue to spend many thousands of dollars for this purpose
in the future, Goodtime is Spend ing these laxge amounts of funds and
expending many man-hours of time and great expense to build
up and operate its Palm Springs tour in the hope that, within
time, this tour will become profitable.
time contends that it is unfair for it to spend
many thousands of dollars and contribute hundreds of man-hours
of time to builld up a tour and thereafter to permit Gray Line to
cormence to run a_similar tour (activating dormant operating author-
ity) and benefit from Goodtime's efforts and money in promoting a
Palm Springs tour. - ’ ’

-

A hearing was held in Los Angeles on September 25,
1978 before Administrative Law Judge James D. Tante. The
parties were authorized to present briefs in the form of
letters to the hearzng officer on or before October 3 1978
and the case was submitted on that latter date.

Ms.. Julie Ginder, a student who was previously an
employee of the complainant; Ms. Cheryl Armold Cagaanan,
general manager of Goodtime for its Palm Springs tours; and
Mr. Thomas P. Hunt, an associate transportation representative
of the Comuission, testified 2t the request of Goodtime.

Mr. Bermard H. Johnsen, its vice president for marketing,
testified at the request of Gray Line.

Exhibit 1, a schedule of Gray Line's 1979 tours;
Exhibit 2, D.89269 dated August 22, 1978; Exhidbit 3, a photo-
graph of the various signs used by Goodtime in its Anaheim-
Buena Park-Paim Springs operations; Exhibit 4, a photbgraph

e —————i
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of the van used by Goodtime; Exhibit 5, Gray Linme Cal. P.U.C.
Tariff No. 24, Revised Page 7; and Exhibit 6, a brochure relating
to a Gray Line proposed tour between Los Angeles, Anaheim, and
Palm Springs; were receilved in evidence,

Goodtime has Commission authority to operate tours from
the Anaheim-Orange County area to points in Palm Springs and
return the same day, or the nert day, remaining ome night at Palm
Springs, or the thixrd day, remaining two nights in Palm Springs
(D.89269 dated August 22, 1978). It has been operating tours on
a regular daily basis to Palm Springs since December 1977 and has
approximately 97 hotels in the Anaheim-Buena Park area partici-
pating with it In its Palm Springs tours from that area.

Gray Line has authority to operate daily Palm Springs
tours from the Los Angeles area and is entitled to pick up passen-
gers in the Anzheim-Orange County area and transport them to Iits
Los Angeles termimal amd them to Palm Springs, or umnder certain
circumstances, to transport them directly to Palm Springs from
the Angheim-Orange County area. |

Before World War II and from 1948 to approximately 1965,
Gray Line operated its tours between Los Angeles, Anaheim, and
Palm Springs, but after 1965 and to the date of the hearing, it
did not operate such tours and such Tours were mot available to
the public, Gray Linme has since 1SL8 operated local sight-
seeing tours in the Palm Springs area..

Goodtime's general ma.nagér testified that om Qctober 3,
1978 she telephoned Gray Line's main office in Anaheim and inquired
about a tour to Palm Springs. She was told that no such tour was
available, that there had been no requests for suchk a tour, but
that one would be available begimming in October 1978, She stated
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that Goodtine operates the tour to Palm Springs daily and has
transported a few persons on occasion to demonstrate reliability
and accommodate the sellers of tickets. She stated that it is
her opinion that the nwmber of passengers will inmcrease and
compensate £or the present operation at a loss. |
Gray Line's witness testified that Gray Line has had
no intent to abandon its authoxity to operate between Ansheim
and Los Angeles, on the ome hand, and Palm Springs, on the other
hand, and retuxrn. O May S or 6, 1978, prior to the date the
complaint herein was £iled and prior to the time that it had
‘knowledge of the intent of Goodtime to f£ile the complaint, Gray
Line determined to reinstate its one~day tours Lo operate, as set
forth in Exhibit 6, twice a week, every Tuesday and Saturday

beginning October 3, 1978 after the Palm Springs hot weather
subsided.

Gray Line intends to operate only two days a week
because it believes that in doing so the public will be adequately
served and the operation will be economically feasible. In the
event that it appears that it is necessary to increase the number

of days of its operation, it intends to do so.
Discussion

Where a common carrier willfully and without consent

of the Commission abandons its operations, its operative

rights are subject to forfeiture and the-certificate may be

revoked. (J. R. Martcin (1926) 28 CRC 210.) Discontinuance

of passenger stage-service and abandoament of the operative .

right under which service has been rendered subjects such xight

“ . to wevocation. (Nevada County Narrow Gauge R.R. (1945) 45 CRC

- 804.) A finding of abandomment depends on the facts of the

particular case. (Teskey Tramsp. Co. (1962) 60 CPUC 92.)
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Abandonment im the regulatory sease is the voluntary, inten—
tional relinquiskment of a public usility franchise. It includes
the intention to abandon and the external act by which such intent
is carried into effect. | :
Suspension of service with 1o intention of reestablishing
it clearly constitutes abandonment of operating rights, and rights
$0 relinquished should be revoked. (In re Overating Rixhts, Coerations
and Practices of Common Carriers by Vessel (1940) 43 CRC 50.)
In a complaint proceeding the burden of proof of whether

© . a sightseeing service has abandoned any route is upozn the party

. so asserting. (Cray lLine Tours Co. (1973) 7L CPUC 669.) The party
- asserting abandonment must show that the carrier which allegedly
has abandoned its operation did not promote the services and that
its failure to operate was not due to a lack of public demand.
(Gray Line Tours Co. (1973) 74 CPUC 669, 676.) |

Alwhough the Commission has in the past revoked operating
authority where suspension of operations was a voluntary act by
the carrier (no; authorized oy the Commission), there is no mandatory
requirement that operating rights be revoked, even though there
is such voluntary unauthorized suspension. (Furniture Mfrs. Ass’'n
v_Turner (1961) 5& CPUC 691) (unreported opinion); Radio Paging Co.
(1966) 65 CPUC 635; Grav Line Tours Co. (1973) 74 CPUC 669.)

The Commission’s current policy with respect To sﬁSpen-
sion of operating rights is set forth in Decision No..88886, issued
May 31, 1978, in Application No. 57971, Pacific Southwest Airlines, as
follows: . '

"We put PSA on notice that we will look with
disfavor on extending this order granting
suspension. If PSA is not goizg to provide
air passenger service between San Irancisco
and Stockton, its certificate should be
amended to deleve this operating aushority.
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The certificates of passenger air carriers
should reflect and contain only the authorivy
operated, and should not reflect dormant or
essentially abandoned avthority."

We amplified on the above statement in a policy letter
(dated July 26, 1978) sent to all passenger air carriers, as approved
at our conference of July 25, 1978, as follows (the quoted discussion
applies ecually to public utility comzon carriers as well as paésenger
air carriers): ' |

*We think it is worthwhile to generally
explain our policy and, by this letter,
provide notice to the air carrier indusiry
we regulate. “

"Pirst, we, as an industry's regulator,
should not issue operating authority that
will not be used. We never kunowiagly issue
new operating authority under such circum—
stances. This principle applies to all areas
of tramsportation utility regulation. Opera-
ting authority is issued decause it is
required by public convenience and necessity.
I the operating authority is a0t used, that
necessary service iatended for the public is
not provided. It is consistexnt then, as sound
regulatory policy, to revoke unused operating
authority. 3By not operating the service requir
to serve public convenience and necessity, an
air carrier generally concedes that such
public convenience and necessity no longer
exists, or that the carrier does a0t wish to
serve the public. In either circuastance,
air carriers do not deserve to retain unused
operating authority.

"Second, operating authority, and segments
vhereof, that is 'entry mileage’' for larger
intrastave air carriers, zay be main~haul
mileage or routes for smaller air carriers.
Smaller carriers may be reluctant to apply for

-
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authority to serve between points where
larger carriers hold unused authoritly.

We are not saying it is axiomatic that
when another carrier applies Jor the same
authority, that the carxier holding cdormant
authority will re-activate it and protest
the new application, but the potential
surely exists.’

Finally, it is not in our opinion adequate
service to the public in affected communi-
vies for air carriers to provide service
or an on—again off-again basis, be the
routes involved entry mileage or not. 3y
allowing suspension of authority, and
extending such suspensions we would con-
tribute to such service inadecuacy.

"It is this Commission's position and
policy that we will not extend the first
voluntary suspeansion period unless there
are unusually compelling circumstances,
and we will carefully evaluate circun=
stances before authorizing an inizial
voluatary suspeasion period.

"The remedy, for air carriers who wish

to recommence operations sometime in the
fusure (after having deleted such rights
from their certificates) between points,

is to re-apply and explain the need for

the authority. The authority may be granted
ex parte or provisionally, pending hearing.
This solution, although not as expedient

as PSA's proposal, is not, in our opirion,
burdensome.

"We expect our staff to implement the
policy set forth above.” -
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Gray Line has been engaged in the sightseeing business
in southern California since the early 1900's. It has long held
the Anaheim-Palm Springs authority and, with the exception of a
few yvears during World War II, conducted operations pursuant
thereto until approximately 1965, when apparently it made the
determination to suspend tke overation of this tour.

Gray Line's witness testifled that at no time did Gray
Line intend to abandon its Anaheim-Palm Springs authority. Early
in May its present nanagement determined to reinstate the Palm
Springs tour from Anakeim and Los Angeles commencing early ia
October 1978; and that pursuant €0 that determination Gray Lize
made preparations for the implementation of the tour including the
printing and distribution of brochures, the preparation of a
detailed itinerary, and a familiarization tour for sales agents.

We believe from a review of the evidence presented in
this proceeding that Gray Line has abandoned ivs passenger stage
operating authority between Palm Springs and the Orange County area.
The fact we £ind most critical in our determination is taat from-
1965 until the date the complaint was filed Gray Line did not
operate the authority or offer tours over the route in question.
Furtber, we regret the fact that our attention was not directed %0
this situation earlier because unused operating authority should
be revoked. It is not ecquitable nor in the public interest for
carriers t0 retain or collect unused operating authority, which
they can activate or put in dormant status at will. Public
convenience and necessity must be dezonstrated before the public
utility franchise can be issued, awd a lonmg period of voluntary
nonuse by a carrier demonstrates thav public convenience and
necessity either cannot or will not be served by the‘carrier, or that
such public convenience and necessity 2o longer exist.

B eden e A Sclieh mn s e At e
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Here, for approximately 13 years, Gray Line chose not
to operate the authority in question. The inequity of allowing
cdormant unused authority to be retained by carriers is well
demonstrated in this case; because the complainant, which at
considerable expense obtained similar authority and is seeking
TO establish patrorage and to serve the publie, is suddenly
faced with a competitor who, for whatever reason, decides it is
a convenient time 10 again give the service a try. To some
extent Gray Line may beznefit from the market development efforts
of complainant. The record reflects that it is likely that the
traffic market may not support Two carriers at this time, and the
carrier who deserves an opportunrity €0 establish an economically
viable public service enterprise is the ome who has aggresszvely
undertaken to institute service. Gray Line has clearly <reated the
Palm Springs to Anaheim=Buena Park tour area route with benign neglect
and has abandoned its public utility franchise. Accordingly, the
operating authority iz question skould be revoked.

If this order has economic repercussions for Gray Line
they are repercussions that Gray Line, by its conduct, has brought
on itself. Gray Line, as an entity (and given its corporate
affiliation), will no%t be seriously affected or economically

disadvantaged as a result of this opinion.
Findines

1. Goodtime is a sightseeing tour operator within the State
of California under authority of Section 226 of the Public Utilities
Code and has authority to operate daily sightseeing tours from the
Anaheim-Orange County area to points-in Palm Springs and retura
the same day, or the next day remaining onme night in Palm Spings,
or the third day remaining two nights ir Palm Springs. It has
been operating tours on a regular daily basis to Palm Springs
since December 1977 and has approximately 97 hotels in the
Anaheim-Buena Park area participating with it in its Palm Springs
tours from that area. | -
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2. Gray Line has, and for many years has had, authority
to operate daily Palm Springs tours from the Los Angeles area
and i{s entitled to pick up passengers in the Anaheim~-Orange
County area and transport them to its Los Angeles terminal and
then to Palm Springs or, under certain circumstances, to trans-
port them directly to Palm Springs from the Anaheim-Oranze
County area.

3. Before World War II and from 1948 to approximately
1965 Gray Line operated its tours between Los Angeles, Anaheim,
and Palm Springs, dbut after 1965 and to the date of the hearing
it did not operate such tours and such tours were not available
to the public. |

L. On May 5 or 6, 1978, prior to the date the complaint
herein was filed and prior to the time that it had knowledge of
the intent of Goodtime to file the complaint, Gray Line deter- .
mined to reinstate its ome-day touxrs to operate twice a week,
every Tuesday and Thursday, after October 3, 1978 (Exhibit 6),
at which time the hot weather in Palm Springs would have
subsided. N - o .

5. Gray Line has, from 1965 wmtil the date the complaint
was filed herein, not offered the public service oz its Palm
Springs—Orange County area segment of its operations and has,
by that failure to serve public convenience and necessity,
abandoned such operating authority. :

. We conclude that the passenger stage operating authdrity
held by Gray Line between Palm Springs and Anaheim=Buena Park
pickup area has been abandoned and should be revoked.

IT IS ORDERED that::

L. The auvthority of The Gray Line Tours Company to provide

direct tours between Anaheim-Buena Park pzckuo area and Palm Springs
is hereby revoked.
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2. Appendix A of Decision No. 84749, as hereinafter amended,
is further amended by incorporating Second Revised Page 8, attacked
hereto, in revision of First Revised Page 8. | '

3. Within sixty days after the effective date hereof and
on not less than five déys' notice to the Commissicn and to the
Public, The Gray Line Tours Company shall amend its tariffs and
timetables presently on file with this Commission To reflect the
authority. ' ‘

The effective date of this order shall be thirty days
after the date hexreof.
Dated at _  Ssd Franaxa , California, this [/ t

day of BECENRER ', 1925Z.
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Appendix A THE GRAY LINE TOURS COMPANY Second Revised Page 8
(Dec. 84749) (& corporation) Cancels

Pirst Revised Page 8

SECTQON I, GCeneral Authorizations--Contd.

Direct Operations: For operating convenience and not as aam
enlargement of aay authority granted herein, The Cray Line
Tours Company may, {£f {t deems that it has picked up a
sufficient number of passengers in one of the pickup areas
provided in Sectiom II of this certificare for one of the
tours authorized in Section III herein, proceed directly

to the tour from the pickup area without going to its

terminal. This authority, however, does not apply to the
following:

4. Item No. 420, Tour 20, and Item No. 425, Tour 21,
from Anaheim-Buena Park Pickup Area 7o MGM and
Universal City Studios.

Item No. 500, Tour 32, from Anakeim=Buena Park
Pickup Area to Lion Country Safari.

Items Nos. 430, 440, 445, and 450 (Tours 22, 23, 24
and 25) for passengers originating at Los Angeles Iaternational
ALTport to Disneyland and/or Knott's Berry Farm. / '

*d. Ytem 415, Tour l9 from Anaheim-Buena Park Pickup Area to
Palm Springs. :

For operating convenience ¢nly and not as an ealargement of any
authority granted herein, The Gray Line Tours Company may, 4f it
deens that it has picked up a sufficient number of passengers in
the pickup areas provided in Section IV of this certificate for
one of the tours authorized im Section V herein, proceed directly
to the tour without going to {ts terminal.

Baggage Limitations: Transportation of baggage shall de that which is
incidental to the transportation of passengers as herein auythorized.

.‘ Issued by Californda Public Utilities Commission.
»idded by Decision Yo. OSSE8O4 ', case No. 10601




