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Decision No. __goong -OEC 14 1978 @B ‘ih\“ [Q‘\E,
REFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of THE ATCHISON, TOPEKA g

AND SANTA FE RAILWAY COMRANY for an

order abolishing grade crossing at g Application No. 57839
(Filed January 30, 1978)

Waltexr Avenue, Pinole, Contra Costa
County.

Leland E. Butler and Charles L. Hemmings,
Attorneys a Law, for The Atchisonm, |
Topecka and Santa Fe Railway Company, .
applicant.

James McCuire and William R. Benz,
Attorneys at Law, for Jones Development
Company; and Charles Schreiner, James
Jenkins, and Alan Lindsay, for thems elves;
proz:esta.ncs.

Charles R. Abar, for Owners at Cross:ng,
Charles K. Abar and Elizabeth M, Abar;
and Paul E. Kilkenny, for Contra Costa
County, Public Works Department;
tnterested parties.

Steven Weissman, Attorney at Law, f£or the
Commission staff.

ORDMR DENYING PETITION FOR MODIFICATION

In Decision No. 89203 dated August 8, 1978 in Application
No. 57839, this Commission ordered that the railroad crossing
located at Walter Avenue over the main tracks of The Atchison, Topeka
and Santa Fe Railway Company (Santa Fe) near the ¢ity of Pinole,
Contra Costa County, be abolished.

On September 6, 1978 Charles R. Abar and Elizabeth M.
Abar (petitioners) f£iled a petiticn for modification of Decision
No. 89203 requesting that Finding 9 be deleted and that the
Commission institute an investigation "as to the need for a private
crossing necessitated by the effect of the closure of the crossing
in Walter Avenue as ordered in Oxder No. 89202." In support of the
request for deletion of Finding G petitioners' verified statement
states that Finding 9 in incorrect as to petitioners' property.
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On September 15, 1978 Santa Fe filed a reply to the

petition. Santa Fe states that the petition should be denied

. because it is not directed to either Finding 13 or to the order,
but rather is directed to a matter that ic not germane to the issue,
i.e., the petitioners' need {or a private crossing, which Santa Fe
has indicated they are willing to grant, where a need i3 shown,
subject to conditions necessary for the safety and protection of the
parvies. Further, Santa Fe states that the need for a private
crossing is not the proper subject for a Commission investigation
since the petitioners are the Serviant owners subject to Santa Fe
casement; and the serviant owners' interference with this easement
is not within the Commission's judisdiction. Santa Fe did not
challenge petitioners’ property.

The testimony and evidence in the’ reco*d Supports our
finding of alternate access routes to the property north of the
tracks; however, it appears to be in error with respect to the Abar

roperty. With respect to the need for a private crossing, Santa Fe
has declared that it is willing to grant a licenss for a private
crossing and, as stated in Decision No. 89203, "If the parties

are unable to reach an agreement, they can apply to the Commission
for determination of the necessity for a crossing.”

Based on the circumstances and record herein, we conclude
vhat the petition should be denied except as to the modification of
Finding 9 as provided in the following order. |
Findinges

1. In Decision No. £9203 dated August &, 1978, we ordered that
the railroad crossing at Walter Avenue over the main line of Santa
Fe be abolished. '

2. Finding 9 of Decision No. £9203 stated that "Alternate
means of access to the property north of the Walter Avenue crossing
are available through the adjacent residential subdivision by crossing|
the Santa Fe main line over Del Monte overpass.”

3. The record supports our finding of the availability of
alternate access routes TO the property north of the Santa Fe tracks
at Walter Avenue except for the property owned by Charles R. Abar and
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Elizabeth M. Abar and that finding of fact provided support for our
order abolishing the Walter Avenue crossing.
4. The need for a private crossing at Walter Avenue was nOtT
at issue in this proceeding. |
5. Santa Fe has declared that it is willing to grant a license
for a private crossing where a need is shown subject to conditions
which are necessary for the safety and protection of the parties.
IT IS ORDERED that the petition is densed except that
Finding 9 of Decision No. 89203 is modified to read:
9. Alternate means of access to the property north
of the Walter Avenue ¢rossing are available through the
adjacent residential subdivision by ¢rossing the Santa Fe
main line over Del Monte overpass, except for the property
owned by Charles R. Abar and Elizabeth M. Abaw.
The effective date of this order shall be thirty days
after the date hereof. ,
Dated at Shi FrIDeER , California, this (’255
day of NECEMRER ,1974. |




