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Decision No. 89815 DEC 22 1978 ------

In the Matter of tbe Applieati01l.of ) 
AI.LlRANS EXPRESS CALIFORNIA, L.~. ) 
for· authority to sell (1) its ) 
operating. authority as a higbw'ay ) 
coamon carrier; and (2) certain ) 
property used tn its public utility ) 
operations; and of DELZALINES, INC. ) 
for authority to purchase the ) 
operat~ authority as a hi~ay ) 
common carrier of AU:X'RANS EXPRESS ) 
CAI..n'ORNIA, INC.. . S 

Application No.. 54997 
(Filed June 26~ 1974) 

Dunne, Phelps & Mills, by Marshall G. Berol and 
James 0 .. Abrams, Attorneys at Law, for De1t:a 
Lines, Inc. and All trans Express Californi4, Inc .. ; 
and McCutchen, Doyle, Brown and Enersen by 
Ste'!)hen Grant, Attorney at Law, for Delta Lines, 
&:; appl:ieants .. 

Silver, Rosen, Fischer & Stecher, by Martin J.. Rosen, 
Michael J .. Stecher, and Job:a. J .. HollenSacK, Jr .. , 
Attorneys at t..w, for Applegate Drayage, 
protestant. Mr.. Rosen also appeared for Nielsen 
Freight Lines and Peters Truck Lines, protestants. 

Malcolm G .. Ellis, Attorney at Law, for 'l'ranseal 
EmPioyees, Southern California; and Geo~fe R. .. 
Gilmour, Attorc.ey at Law, for Toward Uti i~y Rate 
Normarrzation (1r~~); tnterested parties .. 

Ira R. Alderson, Jr .. , Patrick J .. Powe::, James ~~eri, 
and Maxine C. Dremann, At:orneys at LaW,. a.n 
George Kata.oka, for the Comcission staff. 

Sheldon Rosenthal and Scott Car1:er, Attorneys at: Law" 
fo:, COCIiDliSsioners Holmes ana St:urgeon,. Administrative 
~ Judge Gilman, and Com=issioner Assiseane Bricca 
(special appearances). 
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OPINION ON RE'F!EARING 

I. Inttodueeion 
As ordered by ~sion Decision No.. 83581 issued 

Oc:to'ber 8, 1974, this matter is on limited reheari:g (1) eo allow 
in~oduceion of evidence with respect to ehe effect on competition, 
reflecting the sua. sponte burden placed upoc. this Commission" to ". II • 

place the important public policy 1n favor of free competition in 
the scale along with the other rights and interests of the geceral 
public. " (Northern California. Power Agency v PUC (1971) 5 C 3d ' 

370, 377), and (2) to allow introduction of evidence with respect 
eo waiver of the guarantees to be ude by Delta and i1:S affili.ates 
under the September .30, 1972 loan agreement between Delta California 
Industries and the B.a'Ok of Amerl.ea National Trust and Savings 
ASsociation. In furtherance of the first objective of tbe limited 
rehearing ordered, on November 26, 1974 the Coa:missiot1. by Decision 
No. 83787 directed that the CommisSion staff should participate ~ 
ehe rehearing .. 

In all, t:bere baV'e been three days of pre bearing conference 
and 25 days of hearing in this entire proeeeding. The three days of 
hear1,ng leading to the original basic decision, Decision No. 83292 

authorizing the merger, were held 'before Administrative Law Judge 
John C. Gilm.a:J:./ with the then assigtted Commissiouer Vernon 1.. 

Sturgeon in attendance on July 18, 19, and 22, 1974. After limited 
rehearing was ordered on October 8,1974, there were three days of 
prehearing conference before AL:J Gilman on November 8, 1974, 
December 20, 1974, and .January 24, 1975, followed by ten clays of 
hearing before }J,;J GUmau on June 23, 24, 25, 26, 27, and 30" 1975, 
July 1, 1975, Oeto'ber 20 and 27, 1975, and December l5, 1975. Newly 

1,/ The title of the Commission' s h~ring officers was changed from 
Examiner to Administrative Law Judge effective ~~y 25, 1977 .. 
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• aSSi~ Comm1ss1oner william Symou.s, Jr. was in aeten<!a.nee the: lase 
day._1 Thereafter, there were twelve days of bearing before JJ..,J 

John ~. Weiss ,2.1 with assigned Commissioner Symons in attE'Uda.nce the 

first two days; these hearings were held on Janua:ry 5, 6, and 22, 1976, 
June 21, 1976, July 18, 19, 20, 21, and 22, 1977, and August 23, 24, and 
25, 1977. All hearings were 1n San Francisco. l'b.e matter.'was submitted 
initially on December 30, 1977, the lase day set for submission of 
concurrent rebuteal briefs, bet submissiOl:1 was vacated on January ll, 
1978 by the presid~ JJ..,J with 'concurrence of the assigned Commissione: 
to direct advisory briefing by the parties on the possible mooeness, ill 
Whole or part, of a decision on the merits in view of changes eo the 
Public Utilities Code contained in Seats. 1977, Chapee: '840 (51) 860). 
By Decisiou No. 88420 dated January 24, 1978, the Coamission sitting 
en banc reversed the ruling of the ALJ, and ordered the matter to sea.nd 
submitted as of Februa:y 15, 1978. 

Subsequently, assigned Commissioner Symons placed ehe 
recommended decision prepared by ALl Weiss on the March 7, 1978 e Conference agenda for the Commission's consideration. At the request of 
Cocmnissioner Gravelle, the Comm1ssion put the raatter over to allow 
Cocmn1ssioner Gravelle to prepare an alternate order. Thereafter , 
pursuant to the request from the Delta. attorney in a Mar.:h 20, 1978 
leeter to- Coamissiouer Symons, and in order to assure fundamental 
fairness, the Commission under provisions of Rule 87 of ics Rules of 
Practice and Procedure determined to waive the requi=ements of Rule 78, 
and on March 27, 1978 issued the recom:neuded <!eeisiou of JJ.J Weiss as a 
propose4 report. 

1.1 On November 25, 1975, because of developments 1n the rehearing, and 
"in order to assure fairness and avoid even the appearanc"! of a 
conflict of interest", the Commission formally 'reaSSigned the case 
from ~issioner Stcrgeon eo Commissioner Symons. 

11 AS a consequence of possibly prejudicial effect upon the ALJ's 
judgment arising out of the May 28, 1975 ex parte coneact by 
applicant r ~ attorney with ALJ Gilman" Coamissioncr SICOtlS (with 
ALJ Gilman s consent) ~eterm1ned upon reassi~t O~ anotlier ALJ 
to the ease. Accordingly,;J..J Weiss was ass~gned eo the case on 
December 15, 1975. 
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The Commissiou staff filed timely exceptions. Applegate and 
Del ta filed. timely replies to the exceptions. 'Ihe Commiss ion has now 
fully considered the exceptions and replies. '!he proposed report of 
}J.;J Weiss is appended hereto as Attachment A and. will be adopted~ as 
modified herein as the result of cO'QSid~.atiotl of the excepti.ons and· 
replies thereto. 

II. Issues 
The following issues have been raised by the exceptions .and. 

replies: 
A. What Definition of Relevant Product Mar~t Should Be 

Adopted in this Proceeding '? 

B. What Definition of Geographic Markee Should 3e 
Adopeed in this Proceed~? 

c. Is the Staff Seudy Valid? 

D. Is the Failing Company Defense Applicable'? 
E. What Finding and Conclusion Should .Be MaAe with Respect 

to the Attempted Preservatioc of the 400 Jobs? 

F. What Effect Did the Transfer Have on Competition? 

III. DisctL";s ion 

A. What Definition of Relevant Product Market 
ShOuld Be Adopeed in This Proceeding? 
The Commission staff takes exception to the definition of 

relevant product =arket which is set forth in Conclusion No. :3 of the 

proposed report as follows: 
"3. The relevant 'product market' in California 
consists of the transportation of all weight 
classifications of general commodities freight 
intercity by coa:aon~ permitted,. parcel delivery,. 
and proprietary ea.r:iers." 
The staff contends that the relevant product: market is the 

intrastate intercity for-hire transportation of general commodities 
in lots of 10 to 10,000 pounds by highway common carriers and express 

• 
corporations. 
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It points out that tbe various kinds of operating authority 
in California have subs~tially different legal rights and obligations 
and serve cert:a.in submarkees in the t'rUCking industry. However, it 
cOlltet1ds that only one of these submarkets, less-than-truckload O.:n.), 
is relevant in determining whether ~here are anticompetitive 
considerations which would justify denial of the application. 

It asserts that the proposed report arrives at its definition 
of relevant product market by distortion of the interchangeability test 
which is the basis of the definition in the Significant cases addressing 
the issue of market definition. 

The classic approach to product market definition is stated 
at page 44 of the ?roposed report: 

"In considering what is relevant market for 
determining the conero1 of price and competition 
no more definite rule can be declared than that 
commodities reasonably interchangeable by 
consumers for the same purpQses make U? that 
'part ot trade or commerce,' monopolization of 
Which may be illegal." United Stat:es v DuPont 
de Nemours & Co. (1956) 331 u.s. §77, 595. 
(Emphasis added.) 

Delta Lines, Inc. (Delta) considers truckload and parcel 
delivery services to be necessary to its overall operation and 
therefore, ostensibly interchangeable with Ln.. '!his focus is on 
trucking services that may be interchangeable to Delta. whereas the 
appropriate inquiry should be whether parcel delivery and truckload 
carriers are interchangeable with LIL carriers for shi~pers of 100 
to- 10,000 pounds. 'I'he suff asserts that the obvious answer is that 
they are not. 

The proposed report has interpreted the "cluster of services" 
concept to include in the Clarket any carrier that cocapetes for anyone 
service in the cluster. The cases relied on are U.S. v Grinnell Coro. 
(1966) 384 u.s. 563, and u.s. v Philadelphia Nat. Bank (1963) 374 
U.S. 321. These cases, however, hold that the only entities that 
should be included in the market analysis are those that offer every 
service in the cluster. 
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'!he following language from. Grinnell supports such 
conclusion: 

r~efendants earnesely urge that despite these 
differences, they face competition from these 
other modes of protection. They seem. to us 
seriously to overstate the degree of competition, 
but we recogc.ize (as the District Court found) 
they 'do not have unfettered power to control 
the price of their services ••• due to fringe 
competition of other alarc. or watcbmen services .. ' 
236 F.. Supp at 254.. What defendants overlook is 
that the high degree of c1if::erentiat10n bee'~een 
central station protection and the other forms 
means that for many customers, only central 
sea.eion protection will do .. " c,:innell, supra at 574. 

Similarly in Philadelphia the Supreme Court exeluded purveyors of ouly 
limited compet~ services: 

"Some commercial banking products or services are 
so distinctive that t~ are entirely free of 
effective competition from. products or services 
of other financial institutions; the checking 
a.ccount is in this category.. Others enj oy such 
cost advantages as to be insulated within a b:oad 
range from substitutes furnished by other 
institutions.. For example, coc:mercial banks 
compete with small-loan companies in the ~sonal­
loan market; but the small-loan companies rates 
are invariably higher than the banks', in part, 
it seems, because the companies r working capital 
consists in subst:.antial part of bank loans .. 
Finally, there are banking facilities wbich, 
although in 1:erms of cost and price they are 
freely competitive with the facilities provided 
by other financial institutions, nevertheless 
enjoy a settled consumer preferenee, insulating 
them, to a marke1: c1egree, from. competition; this 
seems to be the ease -;.,rith savings deposits." 
Philadel&hia, supra at 356-367 .. 

Among the entities excluded from the market were: 
'~utual sa~ings banks, savings and loan associa­
tions, credit: unions, personal-finanee companies, 
sales-finance companies, private businessmen 
(through the furnishing of trade credit), factors, 
direct lending government agencies, the Post 
Office, small business investment corporations, 
life insurance eompanies." Philadel'Ohia, supra at 328. 
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the seaff suggeses that these exclusions furnish apt analogies: 
contract carriers to mutual savings banks, radial carriers to savings 
aud loans assoeiations, and parcel cielive:ry to· credit anions .. 
Parapbrasing Grinnell, for many customers only the higJ:xway coamon 
carriers of general commodities will do. 

'the reason is very simple: economies.. The essence of less­
than-truckload transporeaeion is the coa:sbini:c.g together of shipmencs 
of from 100 to 10,000 pouncis from. different consignors to different 
consignees from one geographic area to another. Inhe:ent in LU is 

the inefficiency of moving the freight without consolicl.ation.. Plainly, 
the combination of shipments can only be accomplished tbrOtl.gh the use 
of terminals at the points of origin and. destination.. Since t:he radial 
carrier cannot: lawfully operate 'becween fixed points over regular 
routes, it cannot effectively duplicate the service ofa common carrier. 
Similarly, the combination of shipments can oaly be ciccomplished on 4 

large scale by a carrier holding itself oct to serve the pUblic. 
Because contract carriers are precluded by law from serving the public 

generally, the contract carrier e;mnot lawfully offer the equivalent 
service of a common carrier. Some of the testimon~ sponsored by Delta 
supports a determination 01: illegal operations on the part of some 
carriers, rather than a f1nding of effectiveLn. competition between. 
carrier classes. 

l'b.e staff also points out tllat economics elim1"ates proprie­
tary carriage from. the relevant product market. !he proposed report 
recites Campbell's Soup, Lipton's Tea,. 'l1:lrifty Drug, and· .J.. c. Penney as 
examples of proprietary CUX'iers (pO' 22). But the statewide distri­
bution problem is not simply that of Sears, Penney t s or Montgomery 
Wards. l'b.e customers who need a full service cOc:JmOn carrier are those 
who would like, someday, to be as big as these huge companies, but who 
will need a lot of help, with efficient distribution of goods playing 
a key role. there are thousands of sbippe:s throughout the state 
making shipments each day to widely dispersed custocners. . Often their 
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physical facilities will preclude dealing wi~h different carriers for 
each shipmen~ and they will '"deal with the minimum number of carriers 
with the appropriate opera~ing authority. Again paraphrasing Grinnell, 

for cnany customers only the use of bighw.lY common carriers of general 
commodities will suit their needs. 

In its reply to the exceptions of the staff Applegate Drayage 
Company (Applegate) adopted each and all of the exceptions of the 
staff, its citations to statutory provisions and principal authorities, 
and i~s proposed findings of fact .and conclusions of law. 

In its reply to the exceptions of ~he staff Delta contends 
that the exceptions should be rejected on the merits because the 
uncontradicted evidence in the ease supports every finding and 
conclUSion of the JJ-J, as well as the proposed report in its entirety. 

Specifically Delta. contends that tbe Shipping public views 
proprietary, permitted and co=non c:arr1a.ge as "functionally inte%'­
changeable" for the transportation of Ln. and n., and parcel delive:y 
and coamon carriers as "functionally interchangeable rr for the trans­
portation of less than 101 pounds (minishipments). Delta. potnts out 
that cOQlllOn carriers daily compete wi.th parcel delivery carriers for 
shipments of less than 101 pounds (minishipments) and with permitted 
and proprietary carriers for TL and LIL shipments. 

In this proceeding the definition of the relevant product 
market proposed by the staff will be adopted because the Ln. submarket 
is the prima:'y sub=arket which is relevant: in determ!n1t:.g whether there 
are anticompetitive considera.~ions which would justify deu1.al of the 
application and because in this submarkee (under the cluseer of 
services doctrine of ebe Grinnell and Philadelphia eases) permitted 
carriers and proprietary carriers should be excluded; only highway coccmon 
carriers and express corporations should be included in the definition. 

We conclude that the relevant product market- is the intra­
state intercity for-hire transportation of general commodities in lots 
of 10 to 10,000 pounds by higm.,ay common carriers and express 
corporat1oc.s. 
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B. What Definition of Geo~aphie Market 
Should be Adopeed in eb:s Proeeeding? 

The staff takes exception to conelusion 4 which states: 
"The relevant 'geographic market f in California is 
the intercity movement of :111 weight elassifica.­
tiOO5 of general commodities freight throughout 
the State of California. tI 

'the staff defines the relevant geographic ~ket as the 
total of those submark.ets which are the traffic lanes interconnecting 
the various terminal groupings wherein Delta .and Alltrans competed 
for traffic at the time of f11fng. 

'I'he staff contends that the geographic market cannot extend 

beyond the combined geographic operating authority ra.nge of Delta and 

Alltrans, and asks of what significance to the a.cquisition is the 
freight mov-"...ng between 'CWo points not covered by these certificates. 

Delt:L in its reply eontenc1s eba: the essential fallacy in 

the staff's approach is that a study of tercinal~to-terminal mov~t 
will show traffic moving between two cities or areas 1:1. which the 
terminals are located. Where the question is traffic ClOvement both 
the number and location of terminals is icmaterial. The issue is 

whether the traffic moves from the origin point to the destination 
point, 'COt how it gets there. Between a.ny two points tbe:e can be 

substantial competition from single terminal carriers and f:-om 
carriers that operate no terminals at all. Delta. points out that ehe 
entire market could have been sampled and a statistically reliable 
result achieved. 

The staff is correet in its contention that freight moving 

between points not covered by Delta's eertifieate is not relevant to 
the issue of the anticompetitive effect of the transfer of the Alltrans 
operating authority. For the purpose of considering the a.nticom­
peeitive effect of the transfer it was appropriate for the staff to 
include ~ its study traffic be~een those common points where the 
largest volume of compeeitive traffic was being handled by Alltr~ns 
and Delta. It was reasonable. to limit the study to traffic moving 
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in the lanes interconnecting the various terminal groupings wherein 
Delta and Alltrans competed for traffic at the time of the filing of 
the application, 3S Such lanes would undoubtedly be those involving 
the l~rgest volume of competitive traffic. 

We conclude that the relevant geographic market is the 
total of those submarkcts which are the traffic lanes interconnecting 
the various terminal groupings wherein Delta and Alltrans competed 
for traffic at the time of the filing of the application. 

c. ;s the Staff Study Valid? 
The staff takes exception to Finding No. 16 which states: 

"The staff study has no statistical validity." 
The staff points out that the proposed report recites a 

number of criticisms of the staff study but contends that the propose~ 
report does not recite ~he evidence presented by Delta to confirm that 
the criticisms are valid, except ~ one instance. e 'the proposed report accepts Delta's contention, that the staff 
exclusion from its study of carriers grossing less than $500,000 
annually "destroys credibility in that while stllOlller carriers do not 
provide a transportation service for all commodities throughout the 
State of California, but rather tend to be concentrated in specific 
geographic regions, such carriers could be significant over particular 
lanes. Here they were arbitrarily eliminated and :heir imp4ct on any 
given lane was not even investigated." (Proposed Report p. 51.) 

The staff points out that ~lthough Delta a~tacked the staff 
exhibit it did not supply the evidence itself regarding the carriers 
and lanes to correct the alleged deficiency So that the extent of the 
alleged deficiency, if any, could be determined by the Commission. 

Ihc staff points out that Delta had the opportunity to 
review all of the underlying data of the staff report, and contends 
that to the extent such ~ta was found to be deficient by Delta, Delta 
should have supplied the evidence necessary to rebut any deficiencies 

.. 
so that· the Commission would have a complete record on'which to base 

__ its decision. 

-10-
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Delta or the co-applicant Alltrans could have undertalceu 
indepenclent discovery to obuin 1nfo:r:mat1on and raw cl.ata on the 
market shares of competitors in relevant traffic lanes and prepared 
a study on the anticompetitive effect of the proposed acquisition. 
InsteaG, they chose on rehearing to let the staff develop the 
evidentiary record on anticompetieive i=plicatiocs., Since Delta or 
AJ.l trans dj,d not unCerc:al<e aM prepare a. stl.:d.y t:he:"e r::;:;:y be a. teodency to believe the 
burden of sbowi:'J; the effec1: on cocpetition was the staffrs alorle. ~e direc:ec1 
the staff to undertake a study in order to discharge 'our sua sponte 
obligation to consider anticompetitive implications.. However, we 
could have just as e3Sily directed the applicants to develop the' 
evidectiary record on rehearing to show the effect on competition. 
Essentially, the burden of showing the proposed acquisition does not 
have anticompetitive implications, or that there is a public interest 
to be served that outweighs any anticompetitive effects, is on tbe 
applicants. 

We take this opportunity to commend the seaff for its 
diligence tn responding to our directive to develop the record 
in this proceeding on rehearing as an interested put:y. 

-11-
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The staff further poines oue thae part of the deficiency 

complained of by Delea was based on unreliable information furnished 

by Delta's eo-applicant Alltrans: 
"In his study of each of the 38 responses used by 
the staff, Dr. Daieoff testified that: he had 
discovered that one respondent (applicant], 
Al1trans, with some 34 traffic: lanes to cover, 
reported 1,724 shipments on each of eight 
different lanes, and a multiple (ewice or tb:z:'ice) 
1,724 on another eight lanes. • •• (I]e is 
patently obvious that the Alltrans 1974 figures 
were fictitious m.ade up numbers; a result 'beyond 
the la-ws of· statist:ieal probabilicy. rr (Proposed 
Report p. 53.) 
The staff points out one of the applicants, Allttans, has 

furnished the staff unreliable data Which it knows wUl be incorporated 
in the staff study. At the hearing the suff study was attacked by 

Delta, a eo-applicant because of the =reliable data fuxnisbe<1 by 

Alltrans. Then Delta urges that the application be granted because 

there is no reliable evidence on which to base a finding that the 

acquisition of Alltrans by Delta might have a serious anticompetitive 

effect. Likewise, in such a situation there would be no- reliable 
staff evidence on which to base a finding that: "The acquisition of 
Alltrans by Delta bas been shown to have had a neuttal effect: on 
competition in that segment of the market sample<!. " (Proposed Report 

I 

Finding 5, p. 68.) 
'I'b.e suff contends that the furnishing of unreliable data 

by Alltrans supports the denial of the application without: consideration 
of the ancitrus tissues. The staff as;serts that .as a practical matter 

Delta' bas still failed to prove that the numbers furn1shed by the staff 
are not reasonably representative of the aceual shares, and that Delta 

should be estopped frOCll asserting their unreliability. 
In its reply Delta admits that there is no question that the 

staff study was well-intended and conscientious but contends that the 
record is clear that the staff study is valueless for the. following 
reasons: 

-12-
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1. None 'of the information submitted to the staff 
on wbich its report was based was audited or 
verified 1n any respect. (Tr. pp. 179l, 1970, 
2008-2012, 2483.) 

2. Each carrier supplying data was permitted to 
make its own judgment: as to the infomation 
requested and ~s to supply it. (Ir. p. 1792.) 

3. Themail questionnaire that solicited the . 
information did not define its term:> (Tr. pp. 
2210-2214) or describe bow the information 
sought was to be gathered. (Tr. p. 2217.) 

4. No control was built into the questiormaire to 
check the accuracy of the information submitted. 
(Ir. pp. 2220-2221.) 

5. '!he staff study meast.tred only the intercity 
movement of LTL, by coamon carriers (Exhibit 
R-14, pp. 19, 20), and excluded proprietary 
and permitted carriers, two subs1:antia1 
purveyors of that service. 

6. The staff limited its study of highway coa:m~n 
carriers to' those whose LIL revenues were 
g;:eater than $500,000, (Exhibit &-14, Appendix I 
("Eye"), p. 1-1), even though the smaller 
carriers whose operations were ignored might 
be precisely the ones who are of greatest 
significance in the particular traffic lanes 
under study. (Tr. p. 2196.) 

7 • Froen the 2307 carriers reporting I..U revenue 
under MR.'I' 2 in 1974 (Exhibit R-14, Appendix I, 
only the 105 largest carriers were selected. 
This number was further reduced by various 
judgments made by the staff (for example all 
permitted carriers and one-terminal carriers 
were excluded) to 38 carriers, less than two 
percent of :00 purveyors of LIL service. 
(Exhibit R-14, Appendix I, Ta.ble II.) 

8. The inadequacy of the staff's judgmental 
exclusions is illustra.ted by coaxparing the 
carriers identified in its seudy (Exhibit &-15) 
with the carriers identified in the Pacific 
Coast Tariff Bureau and Western MOtor Tariff 
Bureau· scope tariffs.. (Exlrl.bit 23, '!%.. pp. 
2345-2351) as follows: 
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Lane -
Los Angeles - San Diego 
I..os Angeles - Santa Maria 
Los Angeles - Vallejo 
Salinas - Santa Barbara 

No. of Certificated 
Carriers in 

Staff 
Report 

l8 
6 
2 
4 

Scope 
Tariffs 

42 
19 
18 
16 

9. Information obtained from Alltrans has been shown 
and is admitted by the staff to be fictional» 
made-up numbers. Of 1:he 34 submissions of answers 
to the staff questionnaire regarding shipments, 
16 were an exact multiple of 1724 and 6 were a 
multiple of 1714. ('Ir. p. 2229.) '!be staff was 
told specifically that Allerans had in its 
possession only a few freight bills for 1974 and 
that it was concerned they were not representative. 
Nevertheless the staff told All1:rans to endeavor 
1:0 obtain additional information. Accordingly, 
Alltrans ~ at the suggestion of the staff, made up 
some estimate of what it thought the information 
might be. (Ir. p. 2480.) 

10. The staff treated Delta's submissions as covering 
the period JanWJ.ry 1 to August 18 (Tr.. p.. 2016), 
rather ehan January 1 to July 31 as actually was 
the ease. (Tr. pp. 2254-2255.) 

11. 

12. 

13. 

'!he staff study failed to take into account 
seasonal variations in traffic flow and that 
a higher volume of shipments is handled in the 
last quarter of the year. (Ir. pp. 2255-2256.) 
The staff study failed to take into account 
that All trans was' to be closed down on 
August 16, 1974, and that its business would 
have been absorbed by t.he ca~iers remaining 
in the market. (Ir. pp. 2257-2258.) 
When the corrections set forth in paragraphs 
10, 11, and 12 are made, tbe staff study shows 
that Delta achieved an overall market share 
that was less than it would have been expected 
to have obtained if Alltrans had merely shut 
down. (Exhibit &-17.) 
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~ view of the Commission's deftcitiocs O'f relevant product 
market ad.opted in this proceeciing the alleged deficiency set forth in 
paragraph 5 abO've is not a deficiency. 

The record shows that: the so-ca.lled fictional, made-up 
numbers furnished by Alltrans and discussed in para.graphs 9 and 10 
above are the best: eseimates which could be furnished by Alltrans •. 
There is no evidence 1:1. the record to' show that better eseimates 
could be furnished if this proceeding is reopened for the receipt: O'f 
further evidence. Such estimates are reasonable and will therefore 
'be relied upon. 

'.the staff r s contention that it: waS incumbent on the 
applicants to' supply the prirJw:y evidence relat:1ng to' carriers other 
than themselves where t:hey allege deficiencies in the staff" study is 
well taken. As discussed earlier, the applicants cO'uld have undertaken 
independent discovery; 1:hey did not. The Sb££' s working papers an<! 
raw data supporting the study were available to' the applicants so they e could have und~ker1 discO'very into areas they took exception eO' or 
seriously questioned. 'I'he inaceion of the applic.anes to develop the 
evidentiary record on rehearing with respect to antieompetieive 
i=plications made the staff's study the focal point on rehearing. 

After a review of the record we are O'f the" opinion the 
suff's study (with eorrectt 01lS incorpO'rated in Delta's Exhibit: No. 
R-17) is probative and valid for the p'I.1%'pOse intended, e.g .. ~ to 
illustrate the effect on competition of the proposed aequisieion. 
Given the lack C?f an alte:rnative study, our evidentiary record on 
rehearing would otherwise be void of meaningful data to evaluate any 
anticompetieive"effeces O'f the acquiSition • 
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D. Is the Failing Cotm:>any Defense Applicable? 
'l'he staff takes exception to Conclusion No .. 6 which sutes: 

"All trans was a r failing company' whose acquiSition 
by Delta preserved competition in the relevant . 
markets and thereby furthered the public interest .. " 

The staff contends tbat this conclusion is contrary to the 
facts and the law anel refers to the discussion in the proposed report: 
at pages 61-62. 

The suff also takes exception to Finding No.. 2 which reads: 
"Negotiations with one potential purchaser having 
failed, t1:ne was rurming out when Delta. was 
approached~ leaving Delt.a the only viable 
potential purchaser Alltrans had located 
interested in the acquisition within the time 
constraints placed on Allttans by its Australian 
owners .. " 

!he staff asks the question. how can. two parties (All trans 
and De1u) to a transaction agree to an artificial deadline and then 
rely on that deadline as a defense to an otherwise illegal transaction. 
'!he staff contends that the faca do not support applying the failing 
compcmy defense bec:ause of the failure to meet the "only available 
purchaser" test adopted in Citizen Publishing Co' • .., U.S. (1969) 394 
U.s .. 131. 

The staff also asserts that FinC:!ing No. 1 which reads as 
follows is not supported by the record: 

''The intrastate highway coacon carrier operations 
of Alltrans 'by 1974 had become increaSingly 
unprofitable resulting fn substantial losses 
despite strenuous efforts to ameliorate the 
development, until in early 1974 the Australian 
owners determined to sell the operation 
im=ediately, or in the absence of a saIe by 
August 16, 1974, unilaterally shut down the 
operations." 

-16-
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Exhibit No.1 attached to the proposed report is an Examiner's 
Ruling dated May 20, 1977, on a mo~ion filed by protestant Applegate. 
'Ih1s ruling inc:ll,1des a lengthy discussion of the representations made 
to the Commission at the original hearing in which the following 
statement appears on page 21: 

"In the July 1974 hearing on the then proposed 
acquisition Delta's president testified at some 
length and with a degree of specificity as to 
how his secretary-treasurer ~ along with his people 
in operations and other fields, worked with the 
secretary- treasurer f S counterpart in Alltrans, and 
concluded from their study that Alltrans could be 
'turned around and turned around in a short period 
of time and made to operate in the bla.ck'. The 
C01'lcll:Sion was assertedly Clade after an in-depth 
analysis of the AlltratlS ledger for a 4-week·. 
period in April 1974 (the then most cu.."7ent · 
Alltra:cs profit period)." 

The staff contends that All1:rans could not have alet the failing company 
test in view of the realistic prospects of its being "tt.::r.:led arolmo," by e Delta. To meet this test the acquired company must first have had its 
"resources so depleted and the prospect of rehabilitation so remote 
that it faced the grave probability of 8. business failure." 
International Shoe v ·nc (193C) 280 u.s. 29l at 302'. 

The sea£! points out: that: the suggestion that the failing 
company defense has been liberalized by the Supreme Court in U.S. v 
Ceneral p;rn.amies Corp. (1974) 415 U.S. 486 was expressly repudiated 
in this decision at page 507: 

" • • • '!be District Court t S cone1t.:Sion was not 
identical with or even ana1~ous to such a 
find:f.:c.g (of fail1ng eom.patr.l). tJ • 

The General PYnamies case found that the acquired company would not be 
a significant competitive factor because nearly its entire resources 
(coal reserves)·were then already eo=mitted.to lon~term contracts. 

• -17-
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In support: of its contention that: the failing cocnpany 
doctrine is applicable Delta refers to Decision No. 83292 bere~ 
issued August 6, 1974 wherein the Commission chronicled the history 
of Allerans, tbe losses it: had sustained and. the decision of its 
owners "that tbeir losses could no longer be tolerated and tbat the 
intrastate carriage business must be either terminated or sold before 
the close of the parent's fiscal year, June 30 (later reluctantly 
extended to AUS'olse 16, 1974)". (Also see Ir. pp. 40-77.) 

Delta refers to ehe efforts of Alltrans to find a buyer 
within the time consttaints laid down by its parent company 
Thomas National Transport (!NT). Alltrans compiled a list of carriers 
that might be interested. in purchasing the company, .and contacted only 

carriers which it felt would. have an interest in the acquisition ancl 
which would be prepared to come to an agreenent as quickly as possible. 
The first carrier was contacted in laee April but although the parties 

were close on price they could not agree on method of payment or 
security. Delt:.a which was the second earrier contaC1:ed showed .an 
interest, was permitted to ins~ct the facilities of Allttans, and. was 

given one week to determine whether to go fo:ware wi~h the purchase. 
At the same time Alltrans developed a very specific and deeailed plan 
for closing down. Agreement was reached with Delta. on June 204, but if 
a concrete agreement bad noe been reached by June 30, Alltrans would 
have closed operations. (Tr. pp. 67-73.) Delta bad nothing to do· with 
All trans cessation of operations 01l August 16. Th"'! made the decision 
\milatera1ly that Alltrans would not be pe%'mitte<:l to continue its 
operations beyond August 16, 1974 because of :ount1ng losses. (Tr. p. 47.) 

Delta asserts there is no evidence of record to support the 
staff's contention tbat Alltrans did not face "the g7:c?ve possibility 
of business failure". Delta again points out that. Th"T WaS :firmly 
committed to closure of Alltrans on August 16. ('Ir. P? 47-48 and 
76-77.) Delta contends that the record establishes beyond question 

'. 
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that.on June 1, 1974, Delta was the 0:11y pr.J.cticable source of 
financing available to maintain the operations of Alltrans. In 
support of the .lpplic.:lbility of the "fo'liling coop.a;ny defense" Delta 
cites Unit~d s·e~ecs v Int:ernat·ional Harvester, 564 F 2d 769 
(7th Cir. 1977) BNA ~tierust Reg. Rep. No. 839, November 17,1977; 
United States v General Dy'n:;mies Co::p. (1973) 415 u.S .. 386; and 
United St~tes v Southern National Bank (1974) 422 U.S. 86. 

The record shows that Delta was a viable p~rchaser bue r~t 
the only possible viable purchaser. The :'ccord s~s that Alltr.;:n::; 
contacted only two carriers ,Delta being the second. Delta itself 
in the footnote on page 29 of its reply to the cxceptions Q£ the 
Cocoa:ission sta.ff states: 

'fAlltr~ns made the decision to dCo'll with one 
prospective purchaser at a tic1e, rather ·t~n 
to make a general offer to sell. 'We deeideo 
it was in our best interest to deal "Nith one 
carrier at a ti"",· .. " (T':".. p.. ~ .. l ~ 
We do not know what would have ~1. h.:d Alltr.l:'l.s decided 

to make a generAl offer to common carriers and other p~rtics who ~y 
~vc been interested in eonduct~~g highway common c~rricr operations 
in California. It was the time constraints imposed by Alltr~ns 
parent TN! and the method of seeking a purchaser which resulted in 
Delta being the only prospective purchAser on J~~e 1, 1974. 

TNT threatened to close down All trans , although All~~ns 

/ 

had the obligation to serve the public under its ce~tificates of 
public convenience and necessity_ There is no evidence thole AlltrD.n.s 
itself explored other alternatives such .:s the employment 0.£ new 
~r~gement or the obtaining of financing other than through its parent 
TNT in o:-der to enable it to continue its operAtions. As the staff 
~s pointed out, Delta itself 3t the time of the negoti~tio~ w~s of 
the opinion that Alltrans'opcrat~ons were viable. 

We conclude tMt the 'faiJ.ing co:np.any defense is -not 
applicable in this proceeding. 
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E. What Finding and Conclusion Should Be 
Made wieh ReS;rct eo ehe Att~ted 
Preservation 0 the 400 Jobs. 

· . 

The staff takes exception to Finding No.3 and Conclusion 
No. 7 insofar as they relate to the preservation of some 400 jobs 

(thereby promoting the public interest) on the grounds that they 
overlook the controlling law and are irrelevant. 

'!he staff points out that Alltrans bad a public utility 
obligation which was not subject to the whims of TNT, the Australi3n 
owners. '!he staff suggests the 'alternative ehat if the Commission 
had summarily denied the applicaeion and enjoined the abandonment ;, 
Alltrans adght have been acquired. by an entity which would have tl:'\:.ly 
succeeded 1n preserving the 400 jobs. '!he staff requests the 
Commission to repudiate the suggestion that a common carrier ca.n 

abandon service unilaterally without Commission authorization. 
Delta asserts that the ALJ in Conclusion No.7 of the 

4It proposed report correctly concluded that the acquisition reasonably. 
offered continued employment to approximately 400 Allerans employ~es 
and the preservation of existing competition in territory where 
Alltrans had authority and Delta did not. 

With respect to the cO'C.tention that a utility ought not to 
be able to abandon its operations unilaterally, Delta cites Lyon & 

Hoag v R.R. Commission 103- Cal. 145 (1920), as holding. otherwise where 
a utility bas consumed its capital in the service of the public 
interest. 

Delta also points out that the Commission in Dec'ision No. 
83292 herein specifically has concluded that the Commission would not 
prevent Alltrans from discontinuing its operations in the circums~nces 
presented.. 

Conclusion No.1 in Decision No. 83292 is based on Findings 
Nos. 1 and 2 therein which read as follows: 
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"1. Al1er.:ms has a neg~t:ive net worth of $1.5 
~illion. Subst4ntiAlly all of its losses were 
incurred ~ rendering public service. 

"2. Al1trans f Cl.an.lgcment will commence its 
discontinuance plan if the application is not 
.lpproved on or before August 16, 1974." 

Conclusion No. 1 in D~cision No. 83292 reads as follows: 
"1. A carrier which has expended all of its 
original capital in losses incurred in 
rendering common carrier service c~nnot, 
consistent with due process, be prohibited 
from discontinuing service. Tne CommiSSion 
will not prevent Alltrans from dizcontin~ing 
its intrast.:lte carrier operations." 

Decision No. 83292 herein is of course the deci$ion which is 
the subject of this r~hearing and therefore i~ is not a £i~l decision 
of this Commission. 

On page 4 of Appendix A to Exhibit No. 1 of the proposed 
~=eport,which is a Chronology of Events and Summary of Evidence,it is 

stated that ~t 12:01 a.m. August 19, 1974, Delea took over Alltrans, 

/ 

renamed it TransCal, and thereafter operated it as a division of , • 
Delta, doing business as "IransC3.1 Mo:or Express, !nc. On page 6 of~A­
Exhibit No. 1 reference is made to -the press release anno1.mcing the ~. 

close down ofTrans~l effective Y~y 30, 1975. During the nine 
months period that Alltrans was operated by Delta as its TransCal 
division a loss of approximately $1,200,000 was incu~e~ by Delta 
on these oper~tions. (Exhibit No.1, Footnotes 15 and 16.) 

A recitAl of the facts reg3rding the 400 employees of 
Alltrans ~ppcars in Footnote 12 on page 22 of Exhibit No. 1 ."lS follows: 

"Had Delta not been authorized to flc<=!uire Alltr~ns, 
Alltrans wot:ld have beer.. shut down fully as o£-~ 
August 16, 1974 by its Australian owners, ~nd the 
Alltrens employees 'V7ould have been tLl1 termin2.tcd, 
losing all seniority without recall rights to any 
potential employer. Instead , as ?~rt of the 
acquisition contrflct, Delta and Aller~ns represen­
t3tives ~et with the Western Conference of 
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Teamsters and represencaeives of the locals 
involved, and worked out an .?greccent signed by 
the parties, which 4grcement ~ave Alltr.a.tlS 
employees who might be l~id otf as a consequence 
of the acquisition both recall rights to Alltrans 
and additional first right of employment rights 
for three years with Delta. Most of the Alltrans 
employees, by reas~ of the acquisition, did' 
receive continued employ:ent beyond August 16, 
1974 eo V~y 1975, an additio~l nine Qonths of 
work." . 
It is clear from the facts in the record that the finding 

and conclusion regarding the .lttemptedpreserv~tion of the 400 jobs: is 
irrelevan.t a,e ehis s'Cage of t:he proceeding. The jobs will not be rein- I 
stated by Delta whether the Commission grants or denies the apPlication.~ 

F.. What Effect 'Did the Transfer 
r...ave on Competition? 
The staff ~kes exception to Finding No. 13 whi~h seates: 

"13. The acquisition of Alltr:tus has not beer.,.,' 
shown to have increased or enhanced the markee'" 
share of Delta i:l any relevant market." 

and to Conclusion No. 5 which is b~sed on Finding No. 13. Conclusion 
No. 5 reads as follows: 

"5. The acquisieion of Alltr::ns by Delta has 
been shown to have a neutra.l effect on 
competition in that segment of the ma.rket 
sampled." 

The staff asserts that both Finding No. 13 ~nd Conclusion 
No.5 arc con~r~ry eo the record. The ~eaff poin~s out :hae 
Alltrans, which was a s~bstantial enterp;ise. directly competed with 
Delta. As Del~ and Alltr~ are necessarily greater 'than sicply 
Delta, the staff asks what is the basis for the finding. 

The staff refers to the discussion at page 59 of the proposed 
report to the effect that Deltars adjustmen.ts to the staff study show: 

~I 

"'!he result was that overall for these 20 lanes 
the Delta group achieved in. 1974 ~ s~ller 
proportion of the total ~rket in these most 
important lanes than they received in 1973!" 

t" /It * ~I> \0;\1 ~ 
" j Examiner's Rulinz, dated MarQh 2+) :~, page 5, line 11, should 

read" ••• in August 1974 ••• " 
-22- .... , 



.. 

. 
A.54997 Alt.-RDG-ek 

The staff, however, contends that such facts do not support Finding 
No. 13, beea.use if Delta and Alltrans in 1974 were less than Delta 
and Al1trans in 1973, Delta .md Alltrans were st:ill obviously greater 
than Delta alone in 1974. 

'!he staff also points out a grave danger in relying. on 
post-acquisition evidence to measure competitive effect by referrtng 
to the following quotation: 

, 

"If a demonstration that no anticompetieive effects 
had occurred at the time of trial or of j udgtlle'llt: 
constituted a permissible defense to a §7 divesti­
ture suit:, violators could stave off such actions 
merely by refraining from aggressive or anti­
competitive behavior when such a suit was threatened 
or pending .. " u. S. v Gene-ra 1 Dy:namies Corp (1974) 
415 U.S. 486 a~ 5~-505. 
In its reply Delta assert:s that the seaf£ cites no evidence 

to substantiate its exceptions to Finding No·. 13 and Conclusion No. 5 
and contends that there is none.. Delta refers to the testimony of the 
industry witnesses regarding the competitive health and vigor of the 
California 'I'rucld.ng Industry eIr. 2365 (Vasozza); 2458 (Lawlor); 
2470 (Gilardy). Delta's own transporeation economist testified that 
the California market: is highly coccpetitive, and that "nationwide 
California has the reputation of being one of the absolutely :nost 
competitive states in the COTJl'ltry." (I':!:. pp. 2231-37.) Also Delta 
points eo the evidence in the record ('!r. pp. 2238-76; Exhibits &-17 
and &-18) to the effect that Delta achieved a lesser tna~ket share 
than it would have been projected to receive in tbe absence of the 
acquisition. . 

On page 10 of the proposed report the guidelines utilized 
by the U.S. Department of Justice in deciding whether certain mergers 
or acquisitions should be chall~ged under Section 7 of the Clayton 
Act are set forth as follows:. 

-23-
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In a concentrated market where the shares of the four 
largest firms amount to approximately 75 percent or more of the 
market, ordinarily challenges will be made of mergers where the 
parties account for the follOWing percentages of ~he m3rke~: 

Acquiring Firm Acguired Firm 
41- 41-

101. 21-
157. or more l1. 

In a concentra.ted market: whe=e the shares of the four 
largest firms amount to less than 75 percent of the market, 
ordinarily challenges will be made of mergers where the parties 
account for the following percentages of the market: 

Acquiring Firm 
51-

101. 
151. 
201-
25:' or more 

Acqui:-ed Firm 
5:' 
4:' 
31. 
21-
1:' 

To determine which lanes should be e~sidered for anti­
competitive purposes under the above guidel~~s we have prepared the 
following table from the information contained in staff Exhibi1: R-1S 

-24-
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-TABLE I 

Per~enta&es of Shipments on Seleoted Lanes in 19, 
'ThQse Lanes inoluded In Exhlbi~ R-l~ Supplement 

(2) () (4) ( 5) 
U.S. Dept. 
Of JllsLlce 

Delta Guidelines 

e 

(6) (7) 
u.s, Dept.. Found 
or Justice To Be 
Guidelines Ant, 1-Dist.ance 4 Largest.. 

Traffic Lanes Hiles Csrl"iers Plus CKE Ac~ 1 rin,g Fi ll1I Alltrans Acgulred Firm ~peHUve 
<. 11 - ~ ~ 

Chico-Los A~elc9 506 100 ~6.8 15 
Chico-Sacra~nto 92 100 )8.7 15 
Chlco-San Francisco 199 100 36.2 15 
Los Angeles-Sanla Maria 189 99 11,.2 10 
Salinas-SscranentQ 1&1 90 76.7 15 
Sacra~ento-Sant8 Rosa 98 90 11 •• 6 10 
San Diego-San Francisco 5~ 90 60,) 15 
Sa1inas-San Francisco 10Q 89 49.) 15 
Sacramento-Stockton 50 88 ~n.8 15 
San Francisco-Santa Rosa 74 88 14.1 10 
LQs Angeles-Salinas 342 8; 52.9 15 
Los Ange1es-Santa Rosa ',SI. 78 16.6 15 
Fresno-S8cra~nto 172 77 1,6.4 15 
San Francisco-Stockton 10) 74 39.0 25 
l.o:l Ange1es-San Diego 123 IW 19.1. 15 
fr~sno-Los A~eles 21.,. &J 21.9 25 
Los Ange1es-StQCkton 370 58 28.2 25 
Sacramento-San Francisco 118 57 21.1 25 
fresno-San Francisco 201. 56 )).) 25 
Los Ange1es-Sacramento 1.14 54 2$.1 25 
Los Ange1es-Snn Francisco 1.1.6 42 22.5 20 

ConstrucUve mileage fl'Oi'Q DistM~~ Tal)1e 1. (1) 
(~) 
(3) 
(4) 
(5) 
(6) 

Aggregat.e percentage Qf foot' largest. c;arrier~ in lane. 
Aggregate percentage QC Delt~ and eKE. 
u.s. [)op8r~ent, Qt Just,1ce Guidelines Cor Acquiring Finas. 
Percentage Of Al1t,r~ns. 
U.S. DepsrttDent, Qf Justice Guidelines for Acquired Fi~s. 

j, ~ 
0.1- 1 
6.) 1 

11.,3 1 
Negligible 2 

19.91t 1 
~' •• l 2 

NegUgible 1 
NegUgible 1 

8.8 1 
2.6 2 
6.5 1 

16.1. 1 
3.9 1t 1 
5.1. 1 

Negligible 3 
1.1 1 
1.4 1 

14.5 1 
2.1 1 

15.7 1 
7.5 2 

('1) Found to be 8l1ticQ(lpe~H·lve by the CoInission on the basis QC the U.S. Department.. of Justice 
Guid~lines • 

• Allll'8nS repJ)'ted that dat.& for these lanes ~.re not.. available. Figures shown are 
t..he average ,menn) ot the years .1910, 1911 end 1172. 

yes 
yes 
yes 
no 
yes 
yes 
no 
no 
yes 
00 
yes 
yes 
yes 

. yes 
no 
no 
no 
yes 
no 
yes 
yes 

> • 
'" § 
--l 

.~ 
(~ • 

~ 
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The table includes figures for 1973 since that is the last 
full year before the proposed transfer was to take place. Figures 
for the year 1974 cannot be so easily compared because Alltrans ceased 
its operations on August 16, 1974 and Delta commenced its operation 
of Alltrans as the TransCal division on August 19, 1974. Figures for 
all other carriers in Exhibit 15 are only for the full year 1974. 

In Table I where the Commission has found the lanes to be 
anticompetitive the U.S. Department of Justice Guidelines have been 

far exceeded and in the Qt>inion of the Commission have been sufficiently 
exceeded to offset any deficiencies in the scaff stuclywhieh may have 
been shOW'll to exist by reason of cross-examination of the staff witness 
and the direct testimony of applicants witnesses. Those lanes wbich 
have not exceeded the guidelines or have e~eeeded the guidelines by 
relatively small ~unts have been found not to be anticompetitive. 

Thirteen of the twenty-one .lanes have been found to have 
anticompetitive consequenceswbile only eight of the lanes have been 
found not to be anticompetitive. 

Table I shows clearly that there are signific~t anti­
competitive consequences to the proposed acquiSition when the U. S. 
Justice Department's Guidelines are applied to regional ci~ pair 
traffic lanes. We are of the opinion that there are no public interest 
considerations at 'Chis point which out"'""eigh. denying the application. 
The traditional market share analys'is set forth in the Justice Depar~- . 
ment's Guidelines is,. under the circumstances, a reasonable ~est of 
anticompetitive consequences and, i:1 the absence of significan'C public 
interes~ considerations to the con'Cra:y, is controlling in our decision. 

We no'te in retrospect that All trans' management and owners 
acted too hastily in their approach to selling All~ans. 1974 was a 
year of economic recession for ~alifo~-ia's highway common carrier 
industry as well as the nation as a whole. There was opportunity for 
Alltrans to undertake a more widespread search for buyers ('the certifi­
cate could have been sold in parts to various buyers) because Alltrans 
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could noe ~ila~erally withou~ Commission authority abandon its 
public utility common carrier franchise to serve the pUblic 
(although i'ts -ma.nagemene seemed to overlook that :-estraint or 
burden imposed by law which accompanies the benefits of public 
utility status) • 

• ~so, again in retrospect. the Commission should have 
(in view of the course of events) stayed Decision No. 83292 
pending the completion of this rehearing. Conceivably. if that 
had been done, there would today bean operating Alltrans intra­
state. car:ier enterprise to sel.l (if the owners seill desired) to 
purchasers which would not pose ehe sign.ificant anticompetitive 
consequences that the sale to Delta does. 

Upon review of the evidence. we are of the opinion 
that Findings Nos. 6 and 7 and Conclusion No.1 of the Proposed 
Report of Administrative taw Judge John. B •. ~.J'eiss should be adopeed 
herein. All other findings and conclusions and the order in the 
attached proposed report a:-e he:-eby expressly not adopted.. Following 
are the adopted findings, conclusions, and order .. 
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Findings of Fact 
1. Delt.1. and Alltr.an5 were e:lch highw.ay coc::rt\on .. carriers 

specializing in the intrastate interci~ for-hire tr~nsporcaeion of 
genero.l commodities in L'l"L lots of up to 10; 000 pounds per ship'Ocnt. 

2.. Radial highway coaxnon carriers .l.re unable to offer service 
over regular routes betwe~n fixed termini and are not an adequate LTL 
suostitute for higrr~ay common carriers. 

3.. Contr~ct carriers are unaole :0 serve the public gener~lly 
and are not an adeq~te substitute for highway co~n carriers. 

4. Proprietary earri~ge is not an ade~uate substitute for the 
higbw~y common carrier for shipcents of less t~n 10,000 pounds. 

5. The are~ of effective competition be~Neen Delt~ ~nd Alltrans 
is defined by their oper:lting authorities and consists of the sumo: 
the pairing of regional origin markets and destination ~rkets. 

6. The staff study is valid for the purpose of illust':'ating the 
effect of the proposed acquiSition on cocpetition. 

7. Delta is estopped from asserting the unreliability of its 
co-applicant's (Alltrans ' ) data. 

8. There hAs been no evidence offered on public ineerest 
consider~tions ~ha: rebut the s~affrs prim4 facie case. 

9. A??licants £~iled to demonstr~:e t~: All:rans w~s a . ~ 
failing company at the time of its acquisition' by Delta. 

10. Applicants failed to demonstrate that Delta was the only 
av~il~ble purchaser of Alltrans. 

11. Though duplicate service was offered by Delta, the closing 
down of Alltrans by Delta was accomplished without Commission 
authority. 

12. The most mC:lningful geographic merkets to consider arc 
those intercity :-egional pairs listed on Table !. 

13. Data for the year 1973 is most relevant since data for 1974 
would be distorted as 3. result of the acquisition. 1973 was the last 
full year before the acquisition of Alltrans by Delta. 
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ll(·. Table I Uluseraees ehe m.ar~et: shares of the olcquiring .a.nd 
acquired carriers as re14ted to relevant: ~tercity regional city 
pairs shared by both carriers. 

15. .Applying Dcp",rt:mcne of Juseice guidelines (see Table I) the 

scaff has shown t:hat the acquisition of Alltrans by Delta has a 
substanticl and serious antic~petitive effect. 

16. Tae impromptu meeting of ~~y 19, 1975 was merely explorato~ 
on ~ collater~l procedural point:, and while in recrospecc preferably 
avoid~d, was not improper or prejudicial as eo the rehearicg issues 
then. before the ComcissiO:l. rela.ting to antit::rust cozideraeions and 
g~rancee waivers. 

17. rae May 29, 1975 cxparte conCact of ehe ehen presiding ALJ 

by the Delta ateorncy wa.s a personal lapse of professionalism not 
ascrib~bla to his principal. 
Conclusion.s of Law 

1. !he relev~ne produce c.a.:=ket: is the ineras'C.lte intercity 
for-hire transportation of gener~l eocmodities in lots of 10 to 
10,000 F'o!Jnds by highway eoc=on C3.r.:-iers .lnd express co:po:=ations. 

2. The relev~nt geographic market: is the tot~l of those 
submarkets which are the traffic lanes in:e=connecting the v~rious 
terminal groupings wherein Delta ~nd All:rans eOQPeted fort:=affie 
~t ehe time of filing. 

3. Applica.."lts failed to carry the burde:l. of showing 'that 
~he acquisition of Alltr~"ls by Delta wlll not tend to have a 
substantial negative affect on co~etition. 

4. Applica.."'lts :tailed to carry the burden of showin;;; that 

the failing company defense is applica'ble. 
5. Alltrans did not hAve~r~ le~al ~ltern~tive of 

I,', J 

ul'lilaterally abandOning service." " 
6. The application should be denied. 
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7. Alltr~ns should be directed to file with the Com:ission 
within !linety days froQ. the effective d.lt:e of 'l::his order its proposed 
plan for the disposition of its intrastate operating authority which 

was the subject of this application. The proposed p·l.ln should be 
served on all appearances to this proceeding. 

S.. The:wo Commissioners charged in the May 19, 1976 Applega.te 
petition have not been fnvo1ved in improper or prejudic~l conduct as 
.(llleged. 

IT IS ORDERED t~t: 
1.. Application No .. · 54997 is denied. 
2. Allerans Express California, Inc .. sh~ll file within ninety 

days from the effective date of this order its proposed p~n for the 
dispOSition of its ~e=astate highway c~on carrier o~erating 
authority which waS the subject of this p:'oceeding, and Alltrans shall 
serve a copy of its proposed pla.n on all appearances to this proceeding. 

!he effective date of this order sl~ll be thirty days after 
the date hereof. 

Dated at __ -.Sm~~;..:;.;::;::.;::;:.~ ____ , California, this 'c6a!e/ 
day of __ ,;:;.:DE::.;:C:;.:E""-l'4e~E.""",R ___ , 197 Z 

~~~ 
·'d~ 

JWJ~G.~ 
'w-:Jh4~.\>. -f~ 
.J~ 
y~/.~~-30-
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SoutLle:m ca:Irfomia; and Geor§e R .. Gil:r.ou:', Attorney at: 
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Ira R. Alderson, Jr., Pat::'iek. J. Power, James Saue~ and 
Maxine C. Drema.:c, Atto:neys at: Law, and GeOrge taoka., 
for the Commission seaff. 

Sheldon Rosenthal .a.nd Scott Carter, Attorneys at Law, for 
Commissl.oners Ho~s an~ S:u:geon, Acm;ni$~a:ive Law 
J'uclge Gil=an, and Cot:::::aissioner Assistant: :3rleea. (special 
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-----_._--_ ... _-_ .... _._--- .....•..•..... _-- . 

. ~::.~. :-~': .. ::~::.;:: ::>, ;:·~;.·:OPINION::-oNI·.REBEARING- -:.~::.:::> :,: ... ~. :::: ;-;;. .':: "; .:: .- .. 
" ~,'."., : ...... " "' ',' . ' -~ ·1~··", .... " •.. ' " ...... ' r""~, ••.. ~ .-.,' .. 10._, 1- .. ,.', ... , ,. ".. ,..... _ , • 

. ' "As .. ordere«by "cOl:i:niss:(ori"'Deeision'No;"'s358f:!Ssued~""-" .. ::' 
. O~tobe~.· 8,~'1974~ _this ma.tt~C;i;~·o~:'·if~i~ed':rcll~:·" (1) ::'eo~'a12ow: 
, ",' I •• ' ,," ~.;... --.: .... - .... T ...... : ... : .. ~~.':' .. ,".~,,,)::::' .~~~fI -', "...... ", •• .. c ... ,~"' ... ··:~' -,/ ...... ,..", .. , ... __ .ft._ ..... ·"'1'1--.... p .. _ _ .'. " 

.. introd~~tion.of" evi~ence With. respect ··to··the··effect"'on· competition, 
. .' -" ... ,'.. ............ ... "",' ' .. ':;:._ .;:',,:. :~)c~ ''''.. (~, " ~"'.'," .. ,,, . .,.. .... ,' .... '1". '""".,,,¥'Or ,. _,..- .', <,-W ...... _ "...... .... 

reflec.ting ... the. sua. sponte bcrc1en ,. p~ced-"' ~-' this .' Cotmn:tss:t:on to:;":. •• 
", ' '" j \_ ...... I" ,., .. _" '.. r •. , j ,,,:.P. ... 'o, ..... c,· ......... ,...,,.... , .. , ,- r" _ ~ 

place' the. importa.nt - pUblic'pOlicy ill- favor' of :free~ competit:Lon"::iri'~ 
~><:.,_, :(~ .• :-~:,,, . .. ,r":~ ;:: "~'",,' "*': ... :.' .:':.";,..: :~ ,t-,. . --, .......... -~ .. , ,"', ... ,'. -"~"'f' .. "','" .... .-_, ......... ' .• -

the s~le along ~th the other rights" and 'interes1:s'~ of'-the-'gene:ral 
pUbli£. rr. ~"ilior1:hern~Cali'fornia POwer~ Ageney:·v~·Pt1C·:,.(1971) ~~C:3d.:::-:.~: 

.- sio:;:': 377Y~!~ and'~ (2)': to:·,a.l1ow:· illtroduction . of.:: evidence~with:".'%espect~ .. to 
, waiver' of,the~ gu.ar.int:ees:· to'·:be·-made by.:-Delta. and.:: its-:affil~tes"tClder 
. ; 'the:septe:mber '30 ,'~' ·1972':, loan:' ag:r:eement':· beeween::Delta.:. califomia:~. '.:::; 

IndUstt1es:: and the~~Bank:o-f'~AmerleaNuional .Tru.st~ and::Sa:vings:> ::.~ 
" .. : Ass~~~ition~:':~ I:l,.; ~nce": .of; the:·:first': o1:>jeetive.~ .o£.:the.:limite<:l 
r~= orderecr,~· on"Nov~, ·2·67··~'l.91A:::tb.e·.Ccn:ni'ssion.. by Decision 

.. :- 'No~:827S7~ :airecte(F~tb&t;: ~the::coma:t:i.ssion :s=af£: .sbould:: partid.pate:·· . ~;-
. th eh6 !!)....r,.,h ("-, dO'., .... ... :.n e 1:' _"'"'""'(>. .' .. ' .. :~. ".~ ::,.::_~(:::, -;: :~::. :::.:.~ .:..:.:.::;: :::,:~ .. : . 

. :Statement:· .of ... 'F aets:·· ... -" ., .. -, ,- <: -::. _ . ". ~ ' .. '. ~ •. _ ........ ~ . .. •. ~ _ . . 
,~, ~ ' • .i' .J'....... . ', ... '., ·.l:~.'''''~ .......... '", ... ~ ~ ... .,. ~:":.I: .. _: ,.~_ ,::'i .. :' .... 

:.~~/.:.,:.-:.<::. :-;.~;;. :::In~~l:t~~ w~e:··~ye:,~_~~~~ ~Y:~.: ~~~·;.?~.~~~?':.~~~~7~, 
and :25 :clays;, Qf,;hearinS-::i:l':this' entire.· proceeding .... 'J:hc..tb:ee, da,s, of 

.... ,.! -., ,,., .• ,. .... '"., .. ,I ". _' ... T ",,, ...... .... (.~ ~"''::: _ ~ _ f'r# v~' ~ ~ 

.: 'hea%'ing::leading,to-~the .original basic- .decis.ion,.,. Deeis.iou. No. 83292 
--' ,. .,.. . "_." •• , .' . ........ """ ~ _, 'I ' '~ ., ,.,. r.." f' .. 

...... autho:d.zing·:the. merger~:J1er.e.~ld. befo:e Mm:£nisttati~e:jA;;'J~ie: 
Job:c. -C.<Gi·l-man!(, with I:the. $en ",:;~'~ed.:~ssi~;:e:t:: ~~. :'-.. ~~~eon 

,~- .. ,~. ,. ... r , ....... __ , ..... ,w.~~ "'<1_''',,0lI/l ..... '..-' .. _,',,.' • 

. ~. '-:' .:in ~-attendanee,.:: :.0:0. .~J:uly ~J.8.,' .. l9·,· ~and ..22, -l97.4 .. _.After ~limited :c:ehcarlng 
• • ~ .r, ~,""_. _"::":,,:,, .. ___ •. :~' .... _C' .. ,,_ .. ~"~" / •• ' ... , ...... _ •• -:,. ._",,"./ .. }o_" ,,"'".:.-;;'.:.:::::'::',.: 

... __ ...... _w ... ~~~,_~r~~ed on October 8, 1974,. there were-'3"'day'S-of p:rehea:ring 
conference ~:~f~~·;-AI.3.:~iJ.m3.'n· .. on ~;;;,r>er-'8--;-=I97~~~:u:720;:-l'97 4, 

. ......, ............... ~~. , I' ' •. ' -, -- ." ." ....... ,.,_.,.., j'"",' - ... ~. -I _..... -~.' • .".-...:..; .~I.'~/"" : • ..; _" 

and ,~J'anua.i-y :.24, ::1~7 5,:' ':fol-lowed ~·by:";t'en';4a.y$ .::0£. hea.r1n:gcbefore: :-AIJ'-Cilman 
,"," .:.' ....... ',.'''~'' _ ,"" .. , ... : "." .. ,: ~~.""':~.' !'.:::-':'''~.: "," - - c ........ , .... _". ::"J """.~, ~~ ..... ~,~~, p ... ,_ 

on June .23,. ~·24,. ·.:25:,.:._26,:.:;-2:~,; and.:30,:.1975;~Jul'Y:·,1',..:197'S;:.:Octo~ 20 and 
• . • .~. • .. ' •• -" .• , "- "'" .- ••.. ........ _,,,.~ • ..J ..... - ...... ""'_ ~,J.;...'.~ 

" .... -
c., .. , (', ".,,' -, •• - .~"~' • 
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• ... .. "" .... .it, ....... lit. til .... ". .. '" ,'1 ..... .,. " ... ,. ... '" '" ~ .. 'II • ..... ~J~./~~ .. ".J ,~ __ ", : ..... ·:.I,/_ .• :~,:.. 

'. DUmle; . Phelps -5: "M;tlls; 'by "Ma:rs'ba'l"! G.' 'a'erol-:a.nci d=~;:'::- ", 
- .. ,0 •. Abrams ~ .At:to::leys .3. t .taw r ,J:o:r De.J..1:a. lineS",:~ :Inc.:.:: ~": 

and Alltr.lnS ZXj;>ress California, Inc.; and McCutchen, 
-Doyle; "Brown "and -E::.erse::. . 'by '$'t'eohen" Gran'!:"; Atto:r::ley" 
"'t or ....... for Del ..... "I"':-es ..,.-c· a.~I';",,,,,,,,,,,,,~ , ... ~" ""',~--'--.""',' .... ~W!f,. ~............... , ....... , '::'~ .~"""" ......... __ "~_,, J.,_ 

Silver, Rosen, ::..se::'er& Stec:he=~ by :Y..arein :1. !t¢sen'h ... .. 
Micllael J. Stecher, a:nd John .J. ROllenca:cn·,'Jr.·, ,.: ... : 
Attorneys at Law, for Applegate Drayage,.::: p;:::otes:t::mt.~ 
Mr. Ros~ also appeared for Nielsen Freight ~es 
a:d Peters ~~ck tines, protestants. 

Malcol:::lG. Ellis, Atto:ney at La.w~ for T.:ansea.l E=ployees, 
Soutnem ~IIfomia; and Geor§e R. Gibour, Attorney .at: 
Law~ for toward Utility Rate o~Iiza.:ion (TORN)~ 
interested patties. 

Ira R. Alderson, Jr., Pat:ick J. Power, .James Saue'!"'2a, and 
Maxine C. Dl:'emaxm, Att:or.o.eys at Law~ anc:. GeOrge taoka., 
for the Commission staff. 

Sheldon Rosenthal and Scott Carter, Attomeys at La""", :or 
Co:mnissioners Rol:::les a:ld. St'Cgeon, Ac::t:fnistrative I3.w 
J'udge Gil::ola.n, and Cot::clissioner Assista:lt B::ieca. (special 
appea:ances). 
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....... __ ... _. __ c_.'_r-.. __ ·_· ________ · _____ .. _ .... __ .. __ ·_~,_· ....... ____ - .... ,~ ...... --- ..... ~.,- .. , ..... 

-:.::;::~~:: ::::.;.~:;:: >. ·:7~::OPINION:ONi.REBEAR.ING :-:~<':'.,::.<' .~;::~ '::.-:~"~ .-:~: 

h :: ,,~: '.:As, ~rd~ea)y .. ~rizm:i.~ii~ri~::Oci:isioo:·No;. "S3S8:t:::ts"Stke::.:..:": ,':: -
...... I I • 1"··'.,~ I· ... ·,... .. "'/,~ 'WI •• , ...... '1,,,".,. I' _' -~ ...... r>.. " 

. O,c:tober~ 8;:J~974; ,.>~his matter ·'is -on' limited"rehearl%ig:"'(l) :~to ~:a.llow:: 
. ,' ...... ,'- ............... ".'._ ~ ~:',"".:.I.h:::·i''''''''''·'I.p., " .. , ... -- ........ ,~, -'f' ~.,,,,, ", .. ,.' ~I~"--_'~'" ..-~{' , ........ ~ ... ,~ ••• " • 

introduc:tion, of .. evidenc:e 'With~respeet ·to·"the" effect:"'on"eomPetition, 
. "-.J' !.','... ... ' ..... ,". I,:', , ..... : ... ::"::", "', ,." -\>_ .. ,..., .... ~ ..... -',. ' .. ",1 •••• ,... ... .,.,,_. ), ................. "..._" "'" 

reflec:ting. the .. sua. sponte' btz.rden'·p~C:ed·'upoc:tbis-JComni<;sl:otl to·_,n: •• 
, place"the":tmpOrtant"pUl)li6' pOiiey i~: ~~r'~'o£ fr~e' ~.titiOn··::Ln:' 
the s~ie;:~i~g\dth 'th~::o~r r.i.8ht;'~·a;d interest;s:"of:~the':g~l 

. pUbli~;~ ,,:.,.; (Northern' Cali·fornia POwer~Ageney,~'v-:'POC'" (1971). ~'::C:3d~::7.:: 
... 3io:;:: 3i7r, :J and: '(2)' to": alloW:; iUtl:'oduction:~ of ,. evidenc:ecwith:-:respeet:,. to 

.. waiver of.-.'the gu.a.rantees~, to:-be .. ··made by~Del,ta. an<L.its::aff:U~tes"·=der 
··th.i· september' 30,.:'1972~: loan: agreement:·between:,:Delta;~califomia· .. ',:, 
·'IndUstries' and' the'::sank~ 'of: A::neriea. N.a.tio1la.l Trest, and::-Savi.ngsr·;.,- ::.: 

.. As;()c'i.l.d:Ca/~ :tn.~ ~anee·· of.: the··:f1rst:objeet1.ve: of~ the':limite<i 

.' rclte3.i-iUg-·~·ordered~"~ on<'November .. ·2·6,'-:'l914 ,'t:he, Cormnission..by J)eeision 
,- ." .". ," • ......~.. ... ... J ~., ~ _ 

". No~ '837S7- ·direc:te<Ft:ha.t:-·:tb.e:,Commission :sta.ff';.should~ paxti~pate-:,.,,~ 

in the rehearlng • 
. :Sutement:·-of'-Faets:-;. :'~' ""-·'.,~7 :.," ''''r';'' .... __ .~"_. - ..... ,' • 

.... ....... , '.,'- .,. ,~ .... _ '.' 'r.,~ .... ' .... ,.', .', •• ,~:.... ..'~_,! ... ::., .• =:-:!'::' ,ro<. 

-'.: ·:.7:~~-:· ~:·.:~:·,·.:=In~:all;,:;;~the:z;e.~v:~~;.:3.:: ~Y:.~~ of" px:eh~,~~~c::,.~. 
and :25 :days:. of,hearil'l.g7.in ·.this endz.e proceed1ni.~.·~ the::i1n-~e:days~ of 

I ". I ~."" ~ _ 0'... ......... '. ,' ...... " ......... I. ,,~' '.:..... '" ..... ..... ~.,:... 

.:: hearing::leading:;:to:-~t.he~,-origina-l basic·-deeision", Dec:ision. No. 83292 . ...." ~ .. ~,-..... ,.-.. \ ,., .. ,~~ ........... -,.~ .~-'-......... - :-, ... ,.. ........ :,~_.".,.'.: .. . 
: authorizing; :the, merger ,," were .. ,·heldbe£ore. Admjnistrativ.e.l..aw Judge. 

Jo1:m . c:.-,:GiJ:nan!': . wi~,:~e:. th~' .~;~~ .. :_ssi~n~. ~~. ';:.~ ~~~geon 
• ~, ...... ''#.'" .... " .... \.-,,-.~.-,--- '.;._ ... - .• '..,. .. ,.; .... ' ... 

, .. : ':". in :attendanc:e~::on~,J:uly ~l8;,.:19:7·~.a.nc1...22, .. 1974 .•. -,A£t~ _l1mi~e~._r~rtng 
"'" .Y ___ .. _.w.~s __ ~rdere<i on October S, 1974~' ~e'-~~'~:3':' diiis:':~f-p~~g-': 

,conferen~e ':~~-f~e :·JJ..J~-Giiman .on-:November:··8~-:'1974-;'~~:r-:-20;""l9:74, 
' ..... , • •••. J-'f .............. ,. .,-..... "~ ,.'t-, .,'~.-.. " •. '.~ '.' "h'· - •• __ -:...I'-··,,·~:..J·_~O.I,. ,'.,' . ...J '~, . 

. ,. and·:·.J'anua.:y.·.24,.:~1"9~5,-~-fol.lowe(F'by.·:t:en·.::da.ys··of. hearingcbefore!.~AI.J'-Gilman 
...... ,_ "............ . .... ' ........... ,' ~'''' ..... , .. ~;; '::-:-:,r .. 

T
·, ~+ " ... - .... ...·'1 ,., -'. : .. _ ., ,." ~,... , ., _, 

on June .. 23,.::·24, ::2.S,:_-~26,·"~::~~,; and:30,#' . .197S; .-·Jul-Y~:J;:.7-.:197'S;:.::.~ctober 20 and 
" . • ... ,," -,~".+-'.. • ... " ... ' , ..... "'~ ..• -....., ..... ~.-, .... - .. -'.~ .. ~,:.; 

' •• ,' ',..! 
.. \~.' ... , ~-t·,-'*'~>T· ..... "",1'.:-"':"" 
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27, 1975, .and December l:5;:~1975:.'Newly-:assigned Conmissioner 
William,,, Symons~·Jr. "W3.;"~in :";t:~~~; 'tb,e--last day. Y Thereafter, 
the%e,,;~e;tweive~doiys_of-~g:-bef~;~:'W: J'~~':i;:w~rss,V 

.. ~ .• ".,' '."- \' ... , ............. " •. ,I_.,,~..,., .... ~:_"' ..... " ... ~ .... ~t: l ___ "'::",:: ••• ~~ .":~'.-:-,~ •• ,/'-'c', :.~ ,......·., .... _.1 .. / ..... 

with,assigrled(,commissioc.er ~S~. lop. 4'1:1:enda.nce. the. first' 'tWo" days; 
",._-,-- "-'~~ .", .. ..I' - ....... • ........ r' ,.' ... , .. ' ...... __ ':.,r".<.: ...... : _,"'",' . :> .... ~ .. '.' ...• : "_' .... , .... "_ .. r, ... I1'~""""'""""'''·' 

" "i:b,e.se b.ea.r...ngsl'.were.,held __ ou,_~.il.na.a=y S~ 6,. ~d. 22, 1976';~JUne 21;-·1.97~, 
J~Y~-18:~i9~~2():,.2i~- and~_22:~"i977~-·~d"A.?S;-~'24~;;and"·2S~: 1977 • 

.. ,- • "'r·· ... - .... ,.'., ....... _ .. ,.... • ...... / .... ~ ... __ I' ....... :'..- ••• r •• ~ :. ..... _':"~f':' :.4';',"",:":::'()r;-"-:." "'j-'" ,.."t·" ..•. '1'_ 

All .. hearings .. ~'re". in, .. S.a:a. Fl:ancisco. '!he mat'Cer ~ submitted .... · .. - . 
• . -.~~ .... ' .•.• "" ..... _I_·~,. o.l_.J .. , ...... ' ......... ',~ao(l"':, ..... + .... ':::,..::',~:,,'~. :': •• :'.: ;-:.':::·....::'f: '~ .... ,:o·_:,. ~: "".:"") I' ,-'-

initially orl:~Deee:::lbe::"·.·SO·, :;1977·~,:. the la.s-~~y".set-fo;_~;i~n~~~f' 
:. coo<:ur.:'ent: rebuttal=~brl-;f;:'~ but~s;,w~~o;:~w~~;~~t~:: ~n 'J';;'~~ 11,' 

• • -.J' ~ _, ",' __ ........ ' ~... ~ -..... f'..... '-

.,.: 1978:'by,~~,presiding AI.J~·with e~e,. of: the- .1.Ssigne<i.., Comr:n.ssioner 
,. , ....... ~~ ... -, .. .....,.. -' ..... _ _ &0,'.1_ • .." .. , 

to dire-e'i: adviso:y:: b:riefing~:by:;· .. the: part;ies_.'_ ~ the possible.. mooene.ss 7 .' " .. ~ ~ - - ... .... _.,.~i -.' ... , .... \,..0 _"..'.,-. .. 

in whole::'or::p.a.rt, -: of:::'a .decisio:c. ,Oll_::·1:he.~. ~:S:~in.; view .. of, ,cba:cges," ,to 
. -- ' ••.• - ..................... ''"''~ _-.' ..... ' .. I ...... . 

-the.::·Pu1) lie: Ueilfties,:· Code; contained:: ,in; .. Sta.ts.- .1977,- Cba.p.te::',. $4.0 .... ' By 
• r • ~ • - """ .. ," "". "~" ... --_.~_~\.I'~,,-... 4''' .. 

Decision No·:;SS420;:;:d3:t~-: ~3:lua.ry. ,2~7;: ~~9:Z$~:the.· Commission: .sit:tixlg.. ¢n 
..J ....... '., ...... .- ........ .,.. v,.!#>_ .... _ .......... , ........ , 

banc: -reVers:ed~ thc;:,<r.;;dmg-,:Ofthe:;JJ.J7:.:and-::~r~~C;~~~\e.,~_tt~'7~? .s~d e 
submitted as of Feb~ ~5, 19?8. ~;"~::':::~:'':.':~':''':'; ,:~;~-.; .~:::.. 

" A detailed "Ch=onology of Eve::c.ts and Stnnmiij: 'O.f:.:~d.ec4e" 
. ~~~~~·::thi;·pre;e·e;&L:di from: i1:S=.'!xicept!on~:tti·::j.974up::to and ~ough 
,- .~. ,j,;de:- 2l"~~:i9i6-:;: wa:;:-prep:iied7. bY::Ji:!:J· wei"ss,-··a.ricr·.was~'·:se~ forth ·as ;::::~: 
'App~diX: A; Ct~-: -his: Ma.Y' "20'~:' :1~7:i·RW.~:"on: ·1:he .. :Aw1:ega;te, .mo:t±oti:-:filed 

'"t, •. '" '"1,,,- .• , ••• ,.~ .... , .. ' ... ' ........ ' , .... -" .. ~, .... , .. , .• "" 

May 21, , '1976'.- ~ "!hat"' 'Ral:1ng' 'and 'i tS- 'Appendix :A' :a.:re:-, att:acbed;..toi:and. form 
.:': .~ .. " p~t'~~i:'tiii~; dc<:';:sion:'~is;;Exliibit~~r~ :~ :we adOpt::::t:hat ;Chroiio"l.ogy .-:and 

.... ,. " ,.. , ............. -." ',,_.' > A,'" •• -: .. ;. . -,"J r" ." "'. ,",', ., ,.. ... ~ 

, 'sUmmary" -as"ou:r 'Statement: ;of ''Facts'::for ,,~·per.tOci ':'end!ng~:lune:::2l~":.::1976. 
:'~'::: ... :~,~,..~.~' ... :":"'-::_ .... :: ,~ ••• ,.")' '-",' 1· .... ~'+<·· ./. ....,.. 
~ , ... .... .. '... rl , ...... ' .. _~ • ~ 1 ::.... ..> ::~ ... ,::.:.:.' ::; .... : ~:(:~ .::: .. '"J ':::'.:' ~J~: :~. ;', ::. .. y" 

c_ .-' 21 On -November "25;' '1~75;: be~Ye·'of::deveiopment:s~in:"t:he:::re.hear.£:ng, 
.. " :~~ ..... .and:·'~in.(O'rde::~-1:O· assur,e.:fa.ir.less :·and '~~id.:>e'\ren the"appea:.ane~ 

.. ~_,::. _ .. ~2 ::o..~.~~~con~ict ~f.~terest'~, the_~~~si~~ ~fo~lIy '-x:eass~igried the 
case from Cot:l::lnssi:oner "St:t:c:gecm' to Comc.ttssioner r Symons •. 0:: ::;~_ ::: 

.- "--·-31~"As-'·4'·-eonsequenee--·of--possi~y-,"prejudieial".eff~.t:_~_ the AU' 3 
·~::-·>judg:nerit: arising:, out,::of::·the·Ma.y 28,; ,,197:~, ex,pa:rte coUtaet==~: 

~ by -;'a:pp liea.nt::' s·:att:o::::.cy~; wl:r:h AL'J Gi~, .::Corcnissione:r:-.Sy::not;$ .. .:: 
(with AU Gilman f S consent) dete:mined upOn''':rea:ssig::ment~~of 
another AL.J to the case. Accordingly. ALJ Weiss was assigned 
to the case on December 15,- :l975. . 

-3-
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Staff Evidence 

:. ,,:W 7" ,~I? ,.:'J: 111./. 

.: ~:':~,i';'·~ • ':"' :.~.~~~ 

.. ,_",., .. ,.Aft~r.~ing,.~~~".by. D~is.;onNo .•. ,83~8?_ .~~ No:o:~e::,_.1974 
. '~th~ eyal~t.Gg:. :md'. p,~eSent~g. '~#~~.~~on:,pos,sible~ a.~~(-~~P.e.ti,#ive 
aspec.ts~,~t :#ds ~a~i~ion.: .o.'i" Ait~us··'bi· ~it;t~7' ,the: $ta~(~~~:. ~'­
intel:Yening/mon~,,'~~ore 'JUly ,i~7?'co~ec~d ·~~~l~e~~·d3.ta··~"·: 
prepar~tol:y' ·t~: .. p=es~ta-'ti® ~o( CXbi~its~. an«(testimO;y';.~ :.)n: thiS ..... 
r,egarri .th~ "s~f~. ,nec,eSSatiiy' utiiiZed' .i~o~ee~~cl~'carri~' .~~~ue:.: " 
.'". •• m ' ...... ,.. .'0'_ ,.'-, .•.... , .............. ,.'.', -'.-"" ' •.• - - .... 4./·' ., '~" ... .I __ '-' ".~ .•. ' 

inf~rma:eion taken .. ~om .the,. Com::I:r.issi~.r s .. Data..::6ank.;:-- _, .on D,ecember.21, 
. i9.76~ 's::eaf"f .·e~e:(di$C:ibute<f a_29:'~ge: .dO~t7~ pl~= ~ppendic~s, . 

. ' . ",'. ,,'" ",' ","" ,. _ ..... "... . " .. ,' _ ......... _'.. _~. ..' ~_..... ... ... c.. ... .'..... ..'. I.. .., __ '"_ ......... , , .. , I > 

entitled ~'Report; _Co~enU.ng, Rel~ant. Market .. in. ~ .Ma.:r::te:: .~f _ .. _ 
• • ........ ,. " '~I • ..... , "" ..... ' r.' _ _ .. ' .", ... : ',... _,' .. ' "" J _ .... '4' ". _i .'.!..l ........ " '.". . ~...... ,'" 

Acquis.~tion. of .. ,Operating, Au~~ty~ ~dP:ropertY., .~f_. ~~S .. ~S 
· .CAUrq~~ .. IN~:~ .. ·b;' ·DELiA. LnmS,= ~IN~~.~~ ., ·This~:pro~s.ed~ .~b~ift;~:.- ~ .. 

• r, - ~........ .• _.' I ."",., ...... I" ........ .0: .... ... ••• " .".' .... " • I, ~.,. •• ~ , .• - , ••• ' , __ ..... ~ ... _... ,..; ,I.." .~ ..... ,. " .. ....,._ .. I,." 

· ~~sequent.ly~. :en~e.;~ a:s .. Exhi~i~ ,~~~~., in ... this~. pro:c.e~~dillg,.., .~;i;l,~r~" .the 
•• -_ ........ I ~ .•• ..,'~._'-~ •. ' --~.: _.oJ ... .......... _,,~ ._., ........... _ .... , ...... ' .. ·.t.~_ .... '.,' .• .., ~ ' •• .... .,J '.J'"'f" .J..J .............. "" .. 1"._ 

staff's view of the relevant. market. !he staff also- .advised 'dlat . .an 
............... : .. (,..,:;:.: :."." .. ,-~'.,..:.,~, ." :'~,: .. ,.:, t·'·::~~;";~":·;'·" .,':" "", I "~:-',...:. :::···.: ... ~I.:'.:-:.": ~ .. (J,;=: ... .:,~; .. ,.:.,; .... ::.:.~~, ~\.:. 

.~ addit~onal .exhi~i.t,..,~ti~.ining analys.is. ,o~ __ ~_err'_~~_ ~e_~g 
, c. I ,..; , .. ~,- _ '" '_' ..... _ .. i,. ",._ ~-'" _ ., ....... ,' ...... r~'~ .. ' 0"" ..... ~ __ .• ,. , ...... ,1 .. f, ... •• ,,' ,:. _ • ,'J .... \ .... , <" .. ,,, ... ..,. v- -' .~: .... '.,_.~,...~. 

market shares,. would follow. . '.'''''' - ". _,. ~ ""_".""~.~" r" 

..... _ ..... ~ In_.~t:s_~ec:.embe:: ,Zl~,.1~7~ .:r~#,~.~_tlle':st3:~f :e~onetu~d' that 
• ,.' ........ , ...... ~ .... __ ¥ •• ," .... ___ *_ ... ""'. _~ .. , ........... _._I .... r:./~ .. .. ,.'." ....... _' .. "'_'~'_;.' " ~." 

... the .. ,r.e~~a.nt 'p.::~et ~~.t~ .:;;ss~iate~_ wi~ ~s~~_c~~~'?p- ~~~ 
· ~- -that' 'embracing 'intrastate" 'inierc:i~' for--'hi1:-e~rtatioii~'of' 

....... "" ': .• ,.~ ... ;': .... ; r .• '>j .. ,\'i ... ,.-. I.': _#:".,:,:,..~<:. .. ,~ .... _.;'.:~ ,)~ . ,": ...... ,~;.~:._ ... ;~::>~:":::.: .. :.'t:, ::;':~~'7C-:{~~~~ :.~,~.~ .. ~I"~ 

general.c~ti.~~."in ,l~~:;_.().~ -C;P .. ~ ~~71""090_.~~ ... ~ .. :>¥~;':.!:.1l~._ .-
.... ,,~ •.•• _'.' ,_L/ ~ •• "",.""",~ __ ""." ... ~i''''''''''-.'Oc''·",-·.,,' "."'" ' • ..., .... ,""", ... ",r .• .' ... _ .... ,_·.;... _ ...... }..;.. .• ~._ ...... _ 

.. ~t::~~ .. ?~e~.~~~~:- ~!f~:;"~ :~~. :~~ :¥~~~=;;e_~~:.~~~~!?,~~;:. 
.ce:r:ta~ ~~r.ess .. c~~.o~tio~~:t;l;~~, .~~' 5>.~~~ship ;4..~' .¥~!1Y:,-

•• .--,f"M· ("'-""".".' ........... _ •. ,_.,,_ .. ' ... , ... ",oJ_-..' .... c,'''' .• ! ...... ~ .. , "" .... , .... _ ..... .J...-wl " ........... , •• ~..; ...... , • .' ..... ~~ .... ,.-'( ... 

ea...-riers.. . " '. . . . . 

_ :.' :~. ~: .. :~.:: ... ~; :~.: ::¥~~ ~~~,~~ /_?: ~ ti:.i~~~~ ·:~~.~·ed:r~!~, ~~~~~:~ :~ . 
. , . _curiers. of ,general _eommo,ditie;s~ ,tend ,to sp~.~ia.liz.e .in. .. ~~~tion 

'. , ... -~ ...... ,- --.... , .......... '" , .............. ... 'J -· ••• ' .... _ ... r_ .................... ,' ...... ',J. _ .",~ .. ~ .... _ '-~.,:· ...... r j'~~_4 _ .... ~ .. ~.J ...... 

" .. of .... 1ess,'~~~tr.t1¥-~d .. lo.ts._(LIL)~ .. noting tb.a.t~ ~ti~~e" ~t, .. 
· ... 54~~r.~ent. of. 1ntereiti -fr;i&h~~'ieve:me: '~f .~li.s~ ~l" ~~t9.~~~~~~iiE#.s: of 

• "~"" ., ..... \.._,.".'\.,.0 J., ...... _ ...... -" ....... ,J .... " .... ~ .... " •• .oit 1,.'._ .... Ac"', .... """ ,.,. '''''~.' , ........ ,.. '_a -<-.o" ..... ,"'_ .. '_~ ... ~ ..... _,_ .. , ~_ 

",.general, ,.eoc:nodities was .~om,shipme:o.ts ... uudex: .,l9 7.00.0 .~ds,. _and _that 
.. ' _., .• '- .... ,.I" .. ,.., ....... o,J ......... ".J .,' .... '~" ............. ,."'.,.~, ...... ,_' '.. .... f' .... ,' __ ~' .... ~"_, •.• ,, ..... _J.',J __ ~ •• ·,,"I _ ... , ...... ,,' :" •. _ 

' ..... _------------------------------
· .. ':./- .Appx:opnate authoriza tion -'l1as~ sought, by .. ·tbe.· s~ff -.and" ~b~illed. 
···'~·~from .. ·t:he .. pres:tding·'·~ "for 'coded 'utilizatiOll"'of this data.-:);~· . ,,' 

-~-
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-,"::;" ~ ··~~·'jl""'''-i· ... "' .. ~",,, ... ,,,,:,,:: .~,';/' """""'"""""~1. ",:,.." ".",~-. __ •. ,'"" .c ..... ' .. ,,,-' _ .... , ........ -=~. 

- "the" aceua.l' 6lStom·.'of "the ·appliea.nts- he;-eUi'"refl;ec·ts···ari"ev~ greater 
."",,,,.w,, -.1,,' ........ ' .•• , ........ ~"'.J.', • ,." ...... ,' •• ~,~ .... ,.. ,.-.,,.,., ... , ......... , . •• ".~'''" .... \' .... ,,''''','', .... , .. ~ ..... ,_ ..... ",."'~ ••..• .,._ ... -,'.,'. 

, -eoncentt.ation . lJi-' the: t-p;' ·trallsPor:ea,tion-.: "':' o~s~il:ig~ ·~t:"-du1:irJ.g··- . 
. - "'." .. ',v ....... ," ... ,"_"', ~' .. ~ "' .. l- I,' ...... ~ '., ........ , • .,...- I • ,. """",~ ~ .. ' ,.,', '" .~_ ..... ("., ••• ~\" .. " rA-"., ............ " _~." 

the' y~:r·s·'·~970 "through· 'l97~:"rev~~e -~om"!nt~er<;:l:ty 'tra:n~rta:tiorl' 
of "Ln..::, s~~~produc~~:f89: ~ . ~~c:etit-' of tli(?ititd~e::ti·:.%~exw;e:;:·~lld . 

. .... " ,-, .. .,_ .... ,.,,~ .... ' '. ".... . ,.., .. , ..•. ~~ ... ··~r . t"', ." t'" ...... """, .'. 1 ........ ~. ,...- .I .... ~,..· .. • ,.- •. , ... -,...,. .... 

84.8" pe:rC'e:l1:- o£""tb:e"tota1.- r~en~: of De~ta~ !;:t%les';'_Incw

• '(w~'" '.'-
,'. __ .... ,~ .... r -.'J ·.L ..... J" , ... ·,.,· .... \ ...... )-.-r .... ' ......... r.··~ ... //, ,.-.. , .... , ..... ,(#11..: .• , .. - ..... _." ... ", .".". ...... "_' ,..... ___ " 

corisolida'teawi!=h""' DeIta-'E'xp:.e$·s}~- 'and that" for' 'the" 'yea:rs-"!970~ 'throUgh 
•• 1#'" ." • • ••• ,-., ,.,. ~.... • +. 

i97"i::'si::ch :tra~p~r~t:r0ri:"prodtie~~i'"8S::~" per~erit=~o{:'".thi f{t.:;;re-itY.~ J:~enue 
,", ". ... d '-.\ ,-_ ...... '. ~ ·r. ,"'" .. < -"~<"'-~"""'I""'''\ 4' ............. ,_ . .)', .< ... , ..... <0 ' .. -,~ I, ... .~ -, .. (", ....... .-.,"'" '''''r~ .. c' 

atid-70~2 'perc'ent' "of -t:1le" tota:r revenue" -of''A1:1trans' 'Expres"s~ 'cali'fomia, 
'I' '"':"1~-'''''"'>'''/' .. ,- .... ,~.:, •• :,,",a ... ,'.~ <>., .............. ,,~).; •• <·'1' .. •.• .......... " ...... 0.:;·>4'< .r·.·r.~ ... '.~(·· ,' • .{j.~ .. ···~· .. 1 ... 

. I~~ .• _ '. ·t.he'·~~~;,f .~c:one IUcled }:hat' . the~ ·pr~~1:i·ce- 'of 'the: ·appli~~s~ " -' .. J 

·thems~lves·, ,. ":tn' spe~i~ii;rihg "fri:; tf3;~po:rbti(,d: '0"£.' 'i!i;sh{~t:s~::':' .. , 
-I " .... ~"I, '''' ... ,,,..., •. -',.,~~ ..... '" '.' ... '''''~ - ".... .. h'''··· '.:.!t-;.-,.-•• ...".' ".0. ">I'~ •. "". <,4 .• " ..,....,-"..... l' ....... 1', ... " ... ,_., • • ~ ,-

demOris.t~a:ted~tJ 1Arger', shipment~-' ·o:.'~ve~~·· '10 ,.000' 'pOund~ ~tire~ ~f·. Tess~ 
.'- :imP~~:l~e' ~t~: "thek-~: ~~riC!' :-tha:~;: t:lie;;efor~' 'thes~" liri~: ~sh!Fieri~~' .:shOO.ld 
. b~,'"6ccl~d-~~r :fr~~' 'e~io"'d:it'ion-;'r~~;tiidtiiig~~:he: ~~i~.uiirpr~tidi':; 
~~~1:~ 'ti// ti=~~pci~~tiOn~: tof~ :g~~~a:l ~co~:tties: :iri·-l~·t~::~\f-:rr(d~~;·~tha.n 

. ~r' _ft' ,~" •• ,..<~. "'11"",4,.. -'_", ..., , .... _ .... , ..... 10 000 ds er shi t. . " "'~ .. --."'-. -, - .. u" ,'- ~ _"'-".- - _N ••• ~ .• " , .~ ~ pmen ,--, -. . . a 
: ..... '":: ._<: .• ;,.:; :i1ie ~~~ff ~£J~? :e~eiud-ecf .tba:~ i.!:i'"-dmf.ers:, passenger ., 

·;titg~ 'do;P~i~tfo=n;:;i~r-dei;' ieii;~r:p~ai:i.e;~~~ :ir~iiht :i;r;;":ieds; :and 
xci6~.~: ~~~"~¥i"eci~~k:tiop~~,~arid::-th.:f ·ir~~i;"'~.jci;tai s~~~~pr~Vide ':ve-:y 

.. 'd!£i~~~t' ~~~~~;;,:;&.n 'dohl.iliw;i~· ~~ -ca.;;ri.~r'~: woi<i~er~f~~' '~~:. " "',-' ...... , .. ~."-<~ ... .-./ .. L •• , •• , ..... ". -.~.'''7(., ... T -/"' .... ~ ..... ' •• , ' .......... "'''''._ ..... _~ .... ,,...,, .... ,.,, • t"_ ~ ... ~._ ..... ,_~,..' .•. 

cor:miOd:t:ties";:spec'ial'iz'!Ilg' ':forlega:r 'or ecotlo:nc- reasons"' "in"very·' s=.ll 
sbi~~~s :~th :;li'fi~r~t ;'r~i:~ :~;;;;'~tk:;i:-::L!fiti~i&~{ :'~~ed~:~~<f;:1n 

.......... "--~"'" 
some eases proyid.e no pickup or delive:::y ~ and therefore ·shOul<.r-oe 

.. _. ~ •• '''''~ ..... ,'. '-. " ....... '~, '. ",. ,.,.,,.,.:.. ...,.... •. 'c.., " .', /'" _ .... , ....... r-~' ",.. ('"!".... • I". "c.... ......... "._,../~ 

excluCled"ttom"tlle' staff""s-~concept'io1ik'of -the 're!eVant product market • 
. : "c~c1:tidirig:~is:o 'tb~:i;~the-:'i~iai"'r~:sttid1:!Oris:: :0:" 'bi~ay;;eni1t:~:e:arriers 

ag~i.ri~:~-" thiiX:~o~er~t:t~i ~v:,;; 're~~;:: :ro~t~:s :0':' 'b~twe-en:':f~d~ ~e~ 
" ..• tcii«(to';:'i~:ft '~th~~&6m" sp~c-iiiiZ~,:,:tti i~~tb4u£ ~f; :£it:sb.i~1:S, 
.. 'thes-taff'~xdiui'~d~ra&i;ru:8bWiy -·c~_rt~·ca .. l: ier~~:a~cfcOiio;a;i':earners 

_. from"--l, ts-market·.'·· -R.ai'lroad--and-'W8.ter--ea.rriers ·-were-exc·luded.-,Finally ~ 
r'-· .. ",\ I":*' '- .. .- .. ) , ...... ",f"':"" "'Ir' ., ·.:· .. ' ...... r " ... , ~, ... -~- .~ .... " ... ~,... ..... " ..... ", . .,-., ..... , ~ .... --~ .,~t '..\ . 

ass'ertiIlg -cit "the' .nat:u:re~ :O'£·:prOptieeary'::azn.spor.ta1:1'on" :terids:~ .. ~o'':make 
r< ....... .,,~.<'- ~ . ..., ................ ~ ..... · ... a". ••. , .. 1._ .... __ ~_.,~.~ ... ",,'. '.J.- ... t .. ' _ ........ i ... , .... ..... ~ : .. 1.~~ ..;" • ."J __ 
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, line baul.movements-, of small,.shipments.by~.private, .. ear.rie:=:s, .generally 
. "~eco~~~. b~~ .iimi~~d .. ~e.titi~~~is·e·., ~y', ~o~t" ~c~o~s. , .' ~: .. : ' .• " 

~>- .. 1'1 ',. H ... ~·.·~·· .. ~ • • '_'~' .' HL.', , ...... __ ." ... ,.~< ... " .... ' ... -,~'.- --" ..• ' , .,.,' r ~._!_ .• _., ... ,. ... ".: ....... ,A..J .;',',,:+ ... L ••• 

includ1:c.g back.~baullleeds,? and .. that private. ~~s'" a:r.e~ no.t ..... r.ea.l.ly 
-'"', II ,,~ ........... : ......... - ..... """''-'~_'" .' ,"'''''''' _ 1 .... ' •• _· ... , ... , _ •• ". ........ ' ...... ~ •••• # ......... ' •• ,', ..... J "" ...... _r.-.J~ .. , ••. " .... ~./_·~.,.·+-' 

engaged in, .the .. transpor.uttiOll .. business." .. the., .s.wf" ex~lud.ed" them .also. 
• ......-~ .. ,. __ .' ••. '<'1-" ....... "r,..J 0.- •••• ,,' -" •••• "" ••• , ..... '~' ..... _' ...... ~"' ... ".,._ '_.' ..... .." ... , .. " .. ,.' ....... ,'0/-,. ~"'_I.: .~I ...... ,.(:' .. ' .. 

.... -"'... . '. __ .Ra:V:ing. .. thus. assessed and .. identi,fied. ,.t .i~ det~e<i to 
............................ " ....... • "",,~.A •.. , .. ',., ".""" .. -r-., ... , ...... "_ •• ' •. ,, .. ' .. , .. ..- ..... ~,' ... w."" .... ~~,.,.. ... '" • ...)~_~ ... ~ .. ,_ .. :" .• _~~,I"",r:. 

be,.t:lle. ,re,levant."product .ma.rket,,,",,the. s,taf£ :e~ll~. nexc~ :e~ ... the~ ~es.tion 
-'-'",,' w" -' ...... - .... ,.....,' ......... , .. , ... _ , ..... , •. __ ,., •.• '_.",, __ ...... ,'_ .. '''' " _·tlt ..... ' .... ,. .. ".'-....'_ ..... ;4_ ... ' ..... _,~ .... .,~ .. 1. 

0; .·the· geographic _mar1<:et ... which .. ~u1d. be. al?Pliea~l.e ;t~ ... this~. 3;cquis,ition. -
- ~. , .. , .. '. - ·.·Y ,:" .. " "L..-....... • .. • -",., .. p ...... - ....... , .. ' .... ., "¥~ t ,. .. ,. '_ •••• ~ .... ,r~.' ... I .... "' .•• ...:,,. • .J __ '.",,~,">'! 

that, area ofeffecti.ve .. eompeti.tj,on. iU.,the._ .kno:wn, lilles .of" ~~,e.e.. '!he 
.,' ........ " ....... - ...... ~ _, .. ,.f ... ..,! .,._,.1,;.. ......... ,... ...... , ,~" ..... :4,,~ ...... : .... ,_ .•••• , .. 1 ...... _T .... _ . ":.'~'. t,_ ... ' .. _,., ..... c .... _ ""'!oO .. ) 

.staff "eoo,cluded ... thit~,the.,geogr.a.phic~.market. ~~d be,.th.e~ sum ~f .. ~~se 
,,-,,", , .• -, .. - --- '~' ............ -.. ., ' ... J ...... 0" ........ " ...... ,.,._.",,, " ,"0' "#0': ',. f'., .. ,~'_.', .• "._!, . .-'::::~~ . ."/~., __ .:,, 

,- suo-:na:okets,wbich in .tu:m .wou1d~.be those.-.t-.affic .lanes. inter,connecting 
'~~: .~~i;~.·~t~i .. ·.g;~~~·· ~he=~~:' .~o.th,,:Allttans~';E~~~~~~·ca,li:fOrnia, 

........... --., •• ', "01', . ................. ,~ J,.._ I' ... ~.~ .. _.J_ ......... · .... .I ...... _, ..... ·.·.'.M " .. '., •... • 1' ........... , ... _' .... "," •• J ... _.,~ ...... ~" ~ ... , .... ,.,.'. 

. ,Inc.. , oo, ... one band"..· and .Delta l.ines, .Inc, •. , .. Delta .. Exp~es~".~Inc~~ .. ,., , . 
.... - ~""- ',' '" .,.,~ p' ... • ... ~.- ............ - .. - ......... ',,'~' •• ' .. _.4 ___ ... _ ..... __ .. ,., ... "~,-...... oVlt."f"""., .• ,""",, '.'I .. ~."'.""' .. ..:..'-'"~'.· ... w ..... , ..... ,_ ..... , ••••• __ .. . 

Ca1~;p.~:.!!~;,~ :~r.~~~~, Lt~-;>, .. :(~) ~lld~~:t:_C:a,li.f.~::;nia~,!16_tor .'Iranspon, 
• , • ."" 'c'" To" p" ... • "", ',"" ¥" ,.. '",' ___ , " __ I.. ~ _', .. ~ ,,'.". '\ 

Ine .. ,.- .. ou. .. the o.therhand,. .competed for .. business .. <l:t:.~tbe .time: this: ~': _._-
, • • ............. ...... >~ '."'.' - ..... /'I"'~""-' ......... ' .•.• ' ,-, ..... " .... ~' .... ~ ..... ,: '~""''' .. '-·''''-r'' .. , .... ,~_ .. ""'I.......,.':.*'oT ... , .. I ... I, 

. app-licatiotl WB.$.file<i·.· . AsSerting. "that"_4, ... lo·cal. ::l3.x:~~t .. ,are.a.,~, " _,~' 

."., ""' .... ,,- ... - ..... _'''''-', .. ,. .... ~, ... "~' ... w-,,' ..... , ............ ," "--""_., •. -.,',,.- _, .. "_'_., ••.• -' ..... ,".",,., .... ~.,r.,._~., ,., 
primarily .. de£ined a.s..t~ any -Particul.arcaxner- by: ,th'e, .1Ocati~ of, 

.. ~t,·.·~~t"s ,te,;;:i~:"'i,.· ~ci_r~t'~it' j.~.·~.;;.~ees~~iy~~,;et;~et(.~~~h ~ . 
... • • , •. , ••• "'" .... ~.. ~ oJ. '. ~."_. _ ..... ' < .or'..... 01 ~~ ,,, _'" , ....... ,..~ _ ,< ~ _",.'_ .• 0.' J ." ... , ~I ~ ... #." • ...... j._./! ."',..; , ._, ... , •• ~'" ..• ,.' 

,terminals -that .txucks loaded .widl, :L'I't .. Shipments .. generally: ~~e,.:.the 
, -' ••• -- • ,. ,. ' ....... ' ........ ~, .... "-, "."' .. '., .... , •• ~ ... ' .. l .. ','. I"" ."'~"., " .' ........ , ..... ,. __ ... ,~ .~("' •• ,.;' __ , •• _"_. 1'".1 (.:, 

st:aff -concluded. .. tba.t _the: . ..mos:t·"app~oEriate.way __ t~ .. measw::e, geo~a.,Y,hic. __ . 
.. '~ " •• " •••• -,.-~. _ •••• , .... , ..... -'..... • .~.... , ~.-' -", .... "" ........ .. ,I " _ ••• -" ' •• , ' ... ·.~I *.J ....... ". .."",,,' ' ... .., ...... #., .,~.:..-

market' would .. be, to- measure, :.inter-..tel:mina,l. I:lOVe:nents, ,.of 'L~ .. sJ.:i~~ts. 
'N~t~i :.~~ ~:Ta:bi~.~i~J.;~~~:;::~~~: c'~.~ion ~s,. R~rt.:'r6.Pl-:~ ~dat.~:~~¥.le 1975 

f. . .... ...... ..' - - ' ............ ",) , .... -....... _', + ~ , __ 'c _c .v," ~ .. ,.,1,. ,'0, ... ' ~ ., ..... ... 

(a report -among. .. o.ther . .matters containing.inf()r.mt1on~ as t.~ .1.974 , 
.. ,,~ '. ,'_ .... -. , ......... ' ... , ....... ' .... ,,.;,,r • .,..', "~_'''''~_ ~ ...... _'_ •• "_ .... ~ .. :.., "" ... ' _ .... """'" t', ~_;.""': .... .J..:.,.. .. ,'~, .10" 

revenue .. derived. from_LTL .. ,shil'tUents.ST.lbject.,.to the Commission s 
~~ bt~ .:·X.?:riff ~i' :.6,ii -2»)' ~.tha~ .th~~i>rep·~dera~~,~:= i~~I;.~ ·.~~~ue 

.'~"'. '..I~. ~'c""'" ........ '-""" .• '110_. "0'''''''' ...... ,' .. ' .... ' ..... ,,·.J_',i~ ...... _ ""_ ... , .... w ",.I._'~')", 

was_ earned .. by. the. larger. of ,the. inyolvecl.ear.d.ers~ tbe.s~,Cl;i"£.r~.tr.ieved the 
.... _',C".':. . ... - _ .;; •. ,_, _.~ '~~>., '",. ,,~., • ,~ .. , ,1,.1, .......... ',. "', .... _, ... ,,, ...... _,.. __ .. ~, __ ~ 11-. .............. •• _ ... __ c_ ....... 

icicnti ties of c3r:-iers re~rti."lg t:~re_ than .S500., OOO ... x:evenue a.nm:..a~ly !rom 
.. :/!'r.- sh'iprnent's subject"to- :.~~~·Z '!ro~~' ~lle' -~:r.;ission,; s· :J~taE3:ik~' :;- --~-. '----_ ... __ ... _--_ .. ----

. ....,~ .......... ~ .. . ",~ ........ -
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":.: ~r;;': ~el:e-' ~o5":ea:i:rie:s-': i~il'ii' ~re:·than $50'O=/OOo-'"ievenue'~ ~"1'his 
.. __ ..... , ... ,". ~-, ... ~ ..... ". ",, __ .' ............... ~ '."'," ""_1-'" ..... ", \_ .... ;.,:_.',10"' " ..... .,'... ", oJ ~_I'>"" , • ., r' .,~. 

list was~ then arialy:ed~'-ancl" comtCO:a:'eaX"riers' whose""operad.ons were-
. "concent:ra ted"' iD.:::mY':·s·i1lg1e; 'local' , ~ea f' thOse- 'whC)'se< -opeiat1otWvere 

.' £r,om: 'a: sidil~:':Caiifo~'1:erm:t:n.aI,~ 'thO$e::wliOse~ operai:Lens:: wtiie< ""~ 
·sp~e~ra.iiZ=ed~ :~cf ·thos:e;~hd o~era:ted :~ie'ii"'as'~h£g::;ia1'~,~t ea.rriers, 
wet~~ el~;:ink1:'i(!"~" iea-viiig ';40"'~ri1ers· ... ~· ;':Aftei' ;the-;:'vai~di::y"of'.'~tb!s: 

, -sa~rt>ii"'ha:c{be~ :te;:·Ze'~/lf:' 1:fJ.: l.a:tie-'JUly::anct::cit-rlY A:ugast:,,~o'f.' 1~t5 ::i 
qu~~~-i~ire' '~3;s' seD:e;:to: '~eh: o~f.: :~., ~40:' ca.i::rte~s·: c;(;ee 'EXhibii:~ 

. ~'tta;he~rhe~e=~o)(~,'~ i~:$po~~s"':fi~' z§-;' ca~-rf.e~s§./~~~;~ ;ove:r;~:'period 
.. ," J.-.. _!" ....... c', ... t-.,. ,_,' ..... '" .. ,",.,.-_ ... ~ ", '-" ... j,.., ;' .... r ,.., ~ ... _ ... _ ....... '" ." '.,,~' .. p", ... , ,'", ... , ,~ 

of·1:lmE:". " 'Some' , ino.:teate'cr -:::hat·' different~ 'ear.:iers- freq-aent:ly served the 
, ,~. g~dgrapb.ie: '~r~: 'fi~ ~te~i1)ais 'ioc:aied~:'~' di:::fereni7'~Ci~es::.'::' 

Accor<i!rigly'; 't~~£"i~~t{~ 'e:fii~~ :reported~' bi':'the ~:iri.Ous 'cii%rlers 
" ... ~., .,,. .... " . .' '., ... ~ •• -.-- .' .... '~ ','~ '.-. ,.......... • -i- .. ...., _It ... p"" .. , ..... ' ..... ,/ .. " __ "':.'-' "' .... " 

were "li'ste<i"" put 'through two clusteting' s1:eps-- 'arid "a-l-igned' '-into: ~ .. ,~ 
• '" ... • •• ' ".' ,,"- ... ,", "j'",,' ••• ' &", :," -." • .- • , .. _ •• ,,' __ .. 'W·'._ /,,' . 

geographical 'groupings assigned as -one 'regional "city~, For;':ex.antp-le, 
the f:tna.i::·g~ogr~phic:ai:'te ... -mtnaJ: 4es1gnated r~Sa:1~-F%aneiSco'~'!1leIUCied e 
ailthCise- :indiVidUafeeiiljnais~ ;foeated 'in- BerkeleY~ -~~ne,..:::~: 

........ , •• "'~,' ., .... ;" ....... ~ • .,.. .. ~. I, ",.,,.' ~ ...... ,...... ....... ~ .... r_' " .. ""'" , ,._ ~ ... , .. ' ~ .. " '...... ..... J 

Hayward' oaklalici'- "San 'Leandro "'-'.R1c1:cond '0' San"'Rafael': San' -F.1:aneiseo 
, ... , , ••• ,',. ...... '.,: .... > ........ -.,~ ....... :"..~ " •• , '.,.. ..... ,.~ ......... ,,. ""~'" .' ... '., '-'.- ' .. ".. • """"'1" • ~_It . ' 

San carlos'; 'Brisbane, :r"re::lOllt,"'Redwood"'Cit:y, 'Motmtaiu·View;'·'$a.n"Jose, 
" ~u':C'iar.i-,·;and sUmi~a.i~· :":'Sim~':·la.r~ "····the :ter.id.n.il~i,5.i:flv:'-:'·,·: 

. • , ',7.' .. ... -; , .'" 

d;~.·i~ ted "ios' : A"ng:e:ie:s" -, :triciud~d -'ali ·:'ilidiVidua:f:."'1:e:m1mxs· !oe3tec in 
~.i~ri;' :~s "Arig~iEis·~;~Mont~;eii·(i;;:Sa.nta·7~ :Sprin~ ;"'iiCiiiive-ri: :.: 

,.' • L." ". ""," ~"" " .. I ....... ~ , ••• , .... 1"0. ' ..... -. _. '_." ~ ......... '11 "I., + ..... ..-.",. ... ' .. _,. ~ .. ,' ....... , .... lOr ,_ r. '. 

La Ml%ada 'carsOn' 'Anaheim" -orange"- and-Garden' Grove':~' I1'l: -the - , .. / 
."~ r:,:.~:"':' :'~~:"·'·I-· ... ~"-'" '-''''' .. <-Jr ..... ',. .• ~,.\ ..... , -.~.+-.... ".: '.'_ ... , ........ ".f - ...... JII,.~ ......... " ,. ... 

resul~nt,.·s;udy, all. LTL·~shipm.ent:s'sUbJect ·to-,'MR,T 2·bet'Ween~se. ," _ "_' 
:::,'e~ltliig ~ iecii;ididciii:' tc __ iS:; ::i~"~:'·, :tf~n ;:'~~~c:t:sco"~;~ind~';;·;: :-::.::~ . 

, • "'; ~ ." .. , • •• ", M. \_ •• ____ ,,, "..,r,.... '-j_OI,..( - ." ~' .... - ~~ ....... oj,.,. ..... ", •• I" '.0 'f'- ., or "...-..' ~' ('" 

~os 'Angeles"; !or"example';' vwere-·consid.ered -'as'-being '·:i:l.Ja··s tig1e' 
,", 'tra£!i~: l'~e':cd~tit~ti~g' ti:'sub:':::narket:: ~ .. e' •• ~~:":: '~:; '" .:. ':'~::"':.; .. ;. 

I~"'''~'' .'~.:'~' ...... ·~-' •• ;"2: _.'':':'':: I ... , ' .... '" '-"''':.- • .-. "' ....... " .. '. ,." J.~'.,~ :.: .... ~ .......... ~.~ '.' ......... ,. 

5/ Description of the testing p7:ocess is set forth in Appendix I to 
- Exhibit R-14.' -

§/ A list of 44 carriers 'to w~- the questionnaire was Set11: is included "_ 
as Appendix J 1:0 Exhibit R-l4. Of these 44, six were not included in 
the final st:udy, and responses from three ot:hers were consolidated 
into their principal e.ar.t"iers. e 
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Over succeeding months the st:aff analyzed market sha.:res 
" ,,_of~ ,-the,:~ompe.tillgea:c:iers .in . .the .. va...-ious-·, ei ty,-p.a.i:r:~ sub.-ma:ketsto 

~ ~-, .. ". _. h., .. _. __ ,,>-,_,.,, - ...... --'.u .• "'7~ .... ' ............. "" ',.I'...,J ""..",,' ... , ~_)""'.- ......... w_·~ .. ' ... _ •.. : 

_ a~tem'?t; "~, ,,~~;ne. -.the-.effect .. upon eompetition.of_Delta. 's~.aequisition 
. .. • ,-, __ .• ".c •• ,_ """' __ .. ' ............ ~ ..... _ ....... , ... _ ... , ............. ;.,"" .... _ ..,/ ••• __ ,*", __ 

- '," of-·All~~., ,.~:RatIlpered· by:. .. eomplieatiOtis~With~-;oata.:-J3ailk::-.Pr.o8ran'ming~ --
....... -- ....... ~ - . " ... " ......... _ .... "r._.I,' r ..................... _,,-, _ _ ......... A .... _ ..... " ... _ .,.~ 

~ ~seeotlcL -staff.. :report was. delayed... However ,'. on" June .. 13 ,19,77. the 
• ........ -- ,., .. .-, ........... - •• I,... ......... _ .. , ... ,... r, ..•. ..... '." _,_ ... '., ..... _ ' ... ,. ...' ... ~., .~ .... -'_ .... _ ' . .1 ,~.~~':., __ • • .......... ": .. " 01 I 

. :x:~~: ,~ti;-led, :~'Rep~. of.In:~e~'te::":li:lall'raff1c. F.low ~ ~ection 
, ". ... ~ ...... r _. ... . ~,~ \_._" " ........ , ~" .. ~, ...... " ""~., .......... ..,.... .... ' ... I •• ~ _ , ......... " ....... _ 'P ••• ,,, ... / ..... ..j ~'i ........ ____ .. "~ 

:,.': ,wi$,.the.,~tte: -Of- Acquisit1on .. o£'.Operating. Autho:d.ty and, .P:ope::ty 
.. ." .. ~ ... ,t,. ~ .......... _._ ..... _ "'~"', r .~~ .. ' .... __ ... ·.u,,,. .. ,~, __ .'.., .,. •. ' ',,, ......... ' .. ' __ .... ..."",.1 .. ' 

e>f, ALL'!RA.NS, EXPRESS, CALIFORNIA.,. INC.-. .by... Dtr.=l:A I.INES.,,~ ~INC.!'_" ~as _ 
, .' , ..... - - ,.......... . • .... '.-'r' ••. '.,.. __ '_~_"'_'., '. r __ ..... '- ... _ ............. ;' ...... ', .• "._ ... ',.:. .... -::. 

~l~ed. and. ,served, ,upcm.:.the. par-ties. to·· this .p:t:e>:eeeding.",,, S~s,equently" 
.• - _-t'_._ ......... _, ...... """'''''' .-· .. ···,·u,' ...... ,..... " ............ _ ........ ~~'..J .... ',..J ... , • .: .... """;-f~"-.-'. 

this report ,was...ineroduced . .into .. evidence_ as Exh1bit: i...,-lS. '!'his' rep¢rt~ 
.•••. ~.' •• ,-- ... - '.~ ...... ' ....... , •• , •• coo ', ... _ d ........ , ........ ,_.,,.._, ~ : ... _ ...... .,._ .... c. :;)- ..... ~:.,\,.,.c;:-:: .. ~ I.: .. ::',: . ..,,:'" 

a, 12~-~ge,document~., pu:rported to,_set·forth,.in .compa:z;ativ:e,-_fom, .. _ 
• • " • -- .. , - - ~' ... " ~ .- ... ',. - ...... , .... <, '.' • A.... _ ' .. _ .. ,J .. __ • ,,.... _., ~. ~ •• , .... _ .."J '", ..... ,. ... ......,. _ :.l,,.; '"" .... 

. -inter:teminal, ~tta.££icflow,.in..both .. dil:eetionS.~, .in. 119~ J,ncli"-dua1 .. 
•• .,~ .... _.,' - ••• ' .................... '. ---" '.-.' "",~''''' ... ~ .... ,-"" .. , •• , ............. ' ..... "" _ .... ' ......... Ii~ ..... _~~. 

_~" ::egio~l.ter:nina.l. eity.·-,pa.i:dnSS7 or)tra££ic._lanes,. ,in ~calif~7" ., ... ~ " .. ~ ,. ...... '" "" ..... _.J .. _' ._ .-., ..... _" .. , ".~ ..... ,~.~_ ..... ' .. ~', .... ..." _ ....... _;!~,.._, ... ,. .• / ......... _. 

report~d::bJ:-:-:~cb.o~~the ,seleCted· larger .volume,.car.d.e::s_ %epO,x:t:illg 
. , i,· • ~ ... ,'.~. . .. 'wi .... ~ ...... " ," ••.. J •• _ oJ·~'.j_ .. ~"" .... _.". ~'.'''.~_''''''_J'''." .. .1 ... _ ... .:: 

over"-$SOO, 000 ··total revenue·,frollLCaliforniaL'IL.MRT ,2 operations. 
'" "" .• v" __ ... .., •.• _ .. ~ ...... ~., ...... "".:~ .. '" ,c .... _ •• ,1 ....... , .~ ..... _ .,~",,; ......... ; ....... .- :,',.':" __ ..... ,-;.;:,= ... 

e,~anged~f~:r.,::each ,Yea:r :.~9~Q .. ~~~~ ~~~4:, "~? .. ~~, ~~~: ~~,,~~~ ;ea.ch 
of the 1l9. ·.e:afrlc. ) . .a.nes..:showing .. the.,.numl:>er .. of,.shipments,.. ,aggregate 
weigb.t:~ .• anc1·=~ggregate :_;,~~;;. -~t~i~ .~~. :~~h ,d.;-O:i.:.r';- -a~ 'wll 

.. , ~. ~ .. ", - .. ~.... . .... , .. ' ... .., -.... ,,~... ~".,.,..; _.-", 

.. _ as, :: that ~~er!. s;:perc:entage .of r the. total, l:epOrt:ed , by.. r-tbe. selee~ed 
- ,,--".' "; .................. ~' .. " .. -." ... ~ ......... ,- '_ ................................... " .... " .. ',./, ... .. 

cartiers operating in that lane. 
----·-.-·-·-.-:,~··'-::·~-~~~·~Hea.ti1i.g "re~:on Jul-y'·~~is--~'.i(§71.~· Iii~-·tlie-·e-':-h"'):-da;".s -of 

.~. .., ........ _. " -,.... '.' \.,. ,.... • ,. '.'_ ' ..... '. ~"",.J ' .. ''';, •• J~, _" ....... ..,. :'" .',0 ~~ ,,,, ..... ::_,~ ... ' ~ ... ,'J~ , 

hearing that ensued in July and Augus:t;.:,:bOth'~tbe:~-~s:taff and 
applicant Delta presented. evid.ence. Asserting "economic constraints", 
after participating through July 22, 1977, protestant Applegate 
Drayage Company, while remaining as a protestant: 7 did not at:tend the 
final three clays of hearing. At the beginning of hearing on July 18, 
1977 7 the staff intrCKiuced an 11-page supplement to its in.te:r-tC%minal 
traffic flow report entitled: "Lanes wit:h Ten Thousand or More Ion. 
Shipments in 1974", to supplement Exhibits R-14 and R-15, .and in 

··'~8,-
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,"'- ""~'#'"\""''''~''''''''''' ... , ... '''' ...... "._ ... '''-'' .• ".. , .... : .......... _f'o' 0-" .................. ". '. .... .. .. 

, effeCt qrest:~d' ~.t:s~'ease--.·'··' '!his' supple:::len't 'se'leeee1:i :23-:·1Ugn:-:.vo-1'tCX1e, :la::zes 
-,. ",/ . . -. r. - • . ' f' r- •. , "'."... ... ,. , .. .. , • ~ 

., , .. ,>' .. f%'omJ the 1:1'9" iD; Exhibit~ It':lS~ notecf1:he:~espeetive:-:Compet'itive:pCsit;ions 

, in-' ;tba't marra;t:£or Del:fa; "ancrAlltt3.U's=:cand:' ±:.i·~~:instS:.aceS~:-C:1E)~ vis-
.. • ~- .--.-,,' .......... .,. r',>· • • .,., 

, a'-vis~' "comPetition: and::~con6:asted' 'them:; with:.elle:"'iit:.:at±on=-::ui' '197t:..:: 'l'he 
• • ...- ,". • .... /'A, ~. •••• ".. . ",,,", ,.. ~.". ... -.. ... . .... -. _ '.,. •... , . • ~ ..... •• • .. _ , ~. • ~ .'. _. ... . • 

, -A"lltnns 'operatiorl"ba.ving 'beenacqd.red"Augcst' '19, ·'19'14t7-·Delt3,~::,CME,. 
• • ... .... • _. , .... -::: • -... " • .... ',~.,. • '-. • f' :. .'., ',-,.,. ...., '., ,", '-. ,... r'" ,..... _ ,. ."...! ~ , ~ """' ..,.... _" , ..... __ • . ' 

and Allt%ans b.ad~ been" asked" to' provide-1:raffie' ~ betWeec~~$ 
,~. :0,.. .' ,.... ",'1'* ~,,-., ...... - ,''''''' .... ":t.' . .., ... ,.~ ..... ",l- I .. 4 ... ;' .... , ... _"'""'"' ... \ u. """.-" .... ,., .......... ""... ~j,"; .I' ~ ~ ,. J .... 

broker!. down ··for"1974 'in"to' periods' January'·];" - Augast·~9'·,'~'1'9-74{' a:::v.! 
" . " ,- A~iUS;' 20" ':::1)eeemb~r ;31\=' 1;974~::;'1S.(;: s~f"theimthemaiiCa-J:li'y.r:OjecteeZ/ 

'Eia.cll,~,' pro~bie- ':V~i~ '~oi ~eaCb.: "laUe~ '~for' :'tl:ie~<enii:r~ ':year~I97 4;,:.usi:lg 
th~~~'Ct:Uai :volume~'=-repotte(f ~Oi'the e.:Si' ~2$O': d:ijS':tcY ~ugast::-l9>~': 1974. 
ru~~1>r~j:e~eed volume' :~s~~clleu :eonttast:ed~a~t:~ ~a:etUa1: ':vo'ltime 

" ...... _~",_ ... ,:: •••. 1"'. 'L," ~ .' "..,' .. _ .... , :., •• " .. _"",,' _ ~ ... ~. '. _', •• ..,. ..... ' .. _... ._"' _. . • .," ~ 

retiorte(i'"for" the entire'; ''Yea:r'-197 4 '~" attempt· -to" ascerta:t::l -the: ,effect 
.,., ....• ~' .. r"~· ... · .... -~ ',-_",~ r·· .. '" .. ~,., ... _., .•. ,_ .... - • _ .......... po •• w,~'.' .. 

of -t:he"'Allt:r:at1s--aequiSit::otJ::"upor:: DeJ:t:a>' s"a.n&:cME:' s,,·:~et:tt:!ve·:::,·'~·:: 
:' .~,._, ..... _. +>-_: ~. ". ~. '·"'·~.·~'.f -,....- " ' ..... _, .. "::. '" .... ,_ ~ ............... : ,'" ,,_. ,...,. ,... ,~"'" ".\,.. .. ~ ~ 

p'os:r.ti~~-a-vis ~the "o'Cher ~la...-gcr "ca:rriers "in "th:l1: '-lane.-<· ,~ .. ,;:. 

"~"':~.P.~~~:.,~~~,~~ ~?~~~ ~~~~: ~~~'~Wh.ai'~the 's~~~'<:onC~~ed'~,~o:oe e 
'the' "effec:t"upon'''competit:iOXl''of ''the:~AlI'tl'!'anS:-cic:quis':£:tioU.~ -,~ :,;:: ~: C 
" :,:; "::~"ir-·'the·::riqUest\:of':::.ene':"W, ;:-Qe·:st:afff:s (eX;jert;::w.i.tr1eSS:;;-" 

'whci<had pr~red::ib.e<'s-eaf£r ~ :exliib:tts,') :;g:z:0tI:?e<l' c~ ':'tt3'ff!e :lanes :,in-:o 

.w, ,., ,~\ -.. .. , 
... 1" .... _: .... ,,s 

.... - ,..,., 
" .... r -I"' 

:', ""- "" ~ ... - .. , .. 
i ... ",." 

~ .... , -.:' . 

'" ." .... , - .... ''' .. ," .. - .... ' .. , ....... -~ . '" 

-, a, > , ...... 'r'.. ....., ...... ", ...... 
.,. • _ ......... ,' .. ' "" ',,;, ~1. ' ..... :... 
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§/ ~Ixl" a:tS:'anal~fs :0£. 1::he::j:espeedv:e:' :Line:'by:.:l.alie:, market sb.n"es to 
determine possible ef£ect,s.'ofthe ,3.Cquis!#iort, On. competition, 
the staff, awa.re of the diffieultyof obtaining, precise 
quantitative answers';- -relied, heavily trp01l:' :thegu.idelines utilized 
in. the federal sec1:Or ,by.: the United States.. ~t. of Justice in 
deci-dln~~ whethe:, ce~inmergers:-or ·.a.Cqais'itions shOttld be 
eha.llenged .under, Section :7,ofthe.- Cla~n'Aet'(Section 7 of the 
Cl.a.ytou'Act:n.a.kes::illegal :,the -dire~t or~ indirect acquisition of 
one company of the stock or share capital' of another where the 
effect is' to:subs1:ant'i3.1ly "less'e:ri~, eompetl::t1on;;'. Con<::an'ent 
jurisd!~io.U to:-enforee- 'Seet'l:onT-l.s explicitly conferred upon 
the'D~-t, .. of Justice :and:~the 'Intersta1!~·;Commeree Commission) with 
regard to, ,horizont:al mergers .:(::l~ers between. direct eompetitors) 
the :::>ept. :of ,Justiee,aCc~rds.-·p:ilna:y:'signi£icimce· 'to the market 
sh.a.rt; held by, ,thep.a%'ties,;,' .assum:ing . tha.:' ,.the J.,a.;ger the market 
shaze held .oy· the ·acquiring ffrm,~' th.emore' ~Ukely the acquisi:ion 
will aclvance its position or entreneh"i: "in "a .domin.l".lt position. 
TherC!.!iore, in a concenc:,ated marketwhe2:e 'the· shares of the feu: 
largest firms amouc.t:'tO:·approx:tma.tely 7,S.:.,pereem: or: more of that 
maxket, ord:i narily cllalle:..geswill .. be .made, ,of ~me:gers where the 
parties ::aecou:c.t .~,for : the ~,£OlloWing:~pereentages:~of 'the market: 

_ .-... r"'" •. _. •• ... r " ••• , ..... , ... ' 'w oJo..,.,i_ 

,:,:, .. : ':.: ::::Accruirlng 'Fim:''':·".:- :,: ''':-:~:.,:::::Acgpired "Firm 

" . .. .... " . . . ."': :I~> : 22.~;~;~~.;·~.~o:~.:::c ~~~; ~ ~: 
, ," ""'l51."-o%' more" .. ' .. ::~' .. '.'" ~:~_~ ~"" ~<: l1. or more 

9' • .' ............ ~ , •• ,_ '-" ..,,'~ ••• ', ~ I," 
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A. In the first ~der of ~igxU.fieance: 

.:~ ~~) -.r; iE~.~~~:s ~a~~ti~sE:l~~~1~~);:-.':.· ',' . 
maintain its competitive position..in.- .tb:Ls, lane. " 

(2) Los Angeles - Sae:'3mento (414 mile" '~e)':' ,'- . 
. ... "!h¥.. Alltra~s. aequisition-'led -.t:o--the·~'high-m:zmber"···" 
, ... . of "shipments' ha:ndled:durlng· the 'last third:'..of"· 

.'.' 1974· 'by ·Delta 'and CME"~ , . ...... .. '" '.' ,: ' .• ;- ':. ' 
3. In'ehe";~Ond~" o~dd.oi sign:£.£1ea:oce:- .... ,:.,~ .. :' .. ':' .. ,'~:'--., 

.. (3)' Ch1co- !;os"As8e1es' "·::(506 'mi~· ~~e~)~;> "::::~''''.:.~ 
.. :Sy~ ::t:h~·.a~sl.t:ionof Allttans ;:: ~Delta: mainQ;ined 

.• i'tS'~sb3:re . of,· tb.l:smarket· lane ns-a.-vis :;' .. , ... , ".-: 
·:SYs.t;.e:n· ~_9" ~d-·~acific.Moto?=" Express : {PMI')::.. ." 

·.(4i FreS'Llo :':1.05' Angeles' .· .. (244mii~ .~):::" .. ;. :: 
.!y .. the .Allttansacquisition 'Delia was. ..able. to' 
·~e': :~stantiall,. into· 1st ~p.~.c.e:. ~. "tp':lS ~m3~~Iset. 

(sf: tOs Angeles ··~Salin.as ·(342 .mile" ).a.ne):: " ::'. :" -: 
. Apparenely as'" tl'ie resuItof ·the;:Allttans·>.. :: ,- : 

". acqu±~ition,.:. :l)(iltaand: 'C:ME obt:ained significantly 
, more .. ··.or··.1:bis.:, e::a.:f~~~~~:~:·othe:wise- they-:· 

. ~ .. : .. ~G~~a. ;:~~.':' .::;~~ ... :~~:: ':~'::-<.':~:: :." ,;~:;~:~~~~f~; ::::Z~:::' 
c.: In, this··1:hi%.d ~de:r,,::of. :sl.gxufl.canee,::.' :.,,_., .","-' 

'(Gf' :~:tinas::~ ·,sa~t6'::J(18S:.miles) :-'::'.~~~;: .~ : .. ::.;.;:: .... :, 
, . . Delta -aom3:lii1:ed- ,·t9:s .' ma:rket :already': and -:the·~~ , ,'~ 

. .acquisi1:ion of Allttans £w:the::: ~accentt:.ated 
....... ·1:b.is domination. "'--'"---''' .. ~.--.--.. --. 

(7) .. ~ Chico - San 'F'r3.ne~sco (199:·i.:m.les) : 
. " .' BOy a.cquirln~ AIIUa:ls,.:- Delta .'w.as able to maintain 

its sha=e o~ this lane. 
(8) ·sa.e~to :'- ~ saii?rancisco .:. (llS ··miles):·, ,: ." 

In .I'970-Delt:a 'aud'& ·held-·30 percent:'of,this~lane's 
traffic; in-l974 Alltrans had':·sm:ged:,t:o-':a,:substantial 

. lead,. seconded by 3.:,.-deeline~:Delta. volume. The 
.. ·"acqui.sitiou gives Detta;'-CME~A:l:l"t%anS a. consolidated 

'd." 46.5 percent of the lane -:.:v:£,olative of Dept. of 
. '. Justice Guidelines. . 

',-"", 

' .. 

-ll-

\.:(.-
\ ,~; .. ~. 
,' ........ 

':~ ,::. ~:, 
<',' "!.w •• ' 
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~~) Chico - Sacr.ru~to (92 miles): 
_ ... , . ~By acquiring·A.1.I=ilS~·-·Delea~:·in effeet:ma.intaiued:: 
,... .. .., ".,its~.pr~~,;s~~. ~~: ~s_.la.ne,..- st.a:v:i.ng.. .off, '., ,". . System .99~ ~ .. ' ".' ,. '-' .... , ~., .. "J" -",... ' 

_ .. ,:: •• ~.:' '. :':. ,;' :.,. .......... "' ... _ .... H.~ : • .,,,,~ .... " '.... '_'j', •••••.•. ~_,.~ '". • -~ .. . 

D. In thefccrth· order" of"significance': '.'. "'" .-, ,. , ... '" 
(10," ~~~~:: ~ ~":~a~~isco; ,: (204 ~;mi~s) ': < -; ::::: '.- " ~ ~ .. ' . 
.. '. Acquisition .. Of,'Alla-ans.::· enablec.L Delta.·, to~. exceed-; .. , -

by 7._percent the nuciber"of,shipmenesthe s~ff~s, .. 
. projectioxfpredictect fox' it~ ...... - ... .. . ...... -.. 

- " • - "", .-. • ••• -.... 'Y' .' • • • • ~ ," • - ',.: >- .. _.".: • 

E. In' the-fifth· orc1e::"'of significance:' .. 
(11) Los Angeles:';;' ~~ea R~~ ( 4S4 miles):'" . ~ : , 'J' 

l5elu" ,tne acquiring fir.:,.. had. 6.7 percent' of . 
. this .. lane~s market whereas A1lt%'3.nS had, ... ' , .. 
12.4' percenefor the-first' 7.S months" of-' 1974. .. 
"!he: acquisition violated Dept~ . of Justice: Guidelines • . 

(12) sacramento: ' .. :Sa.nta~ Rosa (9S' miles)'·';· ,' ........ -~" · 
Allc:3nS .. aom:ttiited, thIs. lane~. and a~q;:ti.sition· ,'. 

'of Al1tranS"by'Delt:a' (nu:nber 4·'ear.r:ier'·in the lane) 
, , WS:S:. violative' 'o£;:the Dept~~:· of: J'trS't!ce:.:. Guidelines'.:" -
~- ... :..-, •... , .......... ''' .. ,'.:-.:~., . .. " .... ".,., .. ~ .. ,_.' •• " ... , , :·/· ... · .... 1"'··.·'· ,.. ........ " .... __ "' ... 

.. . .. " . In c:ross-;·;examj'l').a'tion· of' the' s':aff the- 'applicant ·extensively 
t~ted 4n~' ~:~p,,:~~:' :the:·1.i;n$ ted' in: MiT' 2 eluster:of' ·se:.rv::tces':piOCiuct 
.",'f .. ,J ' I ~ __ ~J:""'-'.':.:: ~J';" -,.~~.- -~.' .......... ' ................. " .• , ...... " _ ..... ,. .. ,.. ...... , .'#,." ""~''''I; 

market adopted. by the staff."'· 'The appI1cant' probed 'into' horot7-"the-'l:ist ' .. ',>~' I"., •. :~ .... 'v •. " .:,:-:.~.+-:,~ .... /" ...... ,.'.' :' ... " - ',_." ,_~_~JO ... ~ .. : .......... ~, ..... ~,_ •••• "., .. : ,rio,,, .. ~_. __ ,."..~ 

of ~X"?=:i~s included in the staff: 'exhibits' 'was" 'selected'~-"to'" whom~" 
qtiesti~~:&~i'~~r~' _s~t:~':w1ti:eh" ~er~: .;ere: 'exci~ded '~d;·'Whieb.~·were 

... >.::.,:~ ..... :~ .. ~~,'" :. " , ... / ,," .... ,"' .... c, •• 'j Y 1''' ,,' ..... ,., .... :1"-.... - ... . ,._ ~ ... ' .. , ... ~ ... , : :', ~~M: ... '.-.~.~ ... c ..... _. 

not" a.ndthe basis for 'the- -seleeti'On. "!he"' staff'·s· witness ~dmitted 
" ,--:--:... .... ~:' ';'- '--"~'.,.:~. ".:' : ,'""..':::.." ,::.::'~ . ,-, .... ·~'-,,.,I~'-, '" .' .~. I~ ' ••• ~ .. ,-•• '. ,~.""'" _ .... ' ............. . 

that the staff had not :.:idependently verified-the ·infor.na:tion'-reported 
.. ' by"th~ :~~,;s ~ ~c~t·:'~t':~ery'eir.tier :h:id~ been: ~teiePbOried' -:iO.c some 
"' •• ' ~ '" ,oJ ... -.,:' ~:",j:.~:.~''''.'. -: ,"~',,-">'r , •.• ''''~' ,', ...... ·",c", I "."",~ _,_,.. ... _ ...... '.~" J. ~;, ',-... ... c' ' .. r, .. :. __ ,_ .. ,',' 

.... ~~ ~~ke~ qUe~tions.··'Ihe 'appl1'eant' ~questioned: 'the'-exclusiou'of .,-
.... , .. ,. ... (.J ".:~.~.6' ,,~." .. r ..... ' ." •• ,~"'. '/', •• ' .... '" ." .• " .. , ........ , """ .• .., ........ ,' -. ..•••. ~ .. ~ • ,!~., .. ,.'.#0 

. permitted' Carriers',.- riOt:tng "'that' -'£or"1.974~ 391 'carriers' i:i "'the;~Over 
....... , .~~:~r/,8d~- b~~k~t·'~e~fted.·L1't':and·~C~<I iec:era:l: ~:.ey:~evenue 
,.... ·"0·f"'$468:;0;6-o:0:0'0,.' ~atid-tiia:t; ~ciie ::~i:th~; ~hipments':~~: looked~t~ in 

.. '~'," - .• r .", .. ,.. .'~: ,". '" .. _ .... ~ .. 'L, .......... ~ _.. ... ....',.. •• • 

• ",~, < view'" of·~ the~taff"s "·det~tiOri:~:th.it~::they ~ "oUts~de ~the :relevant 
:,," I.;.,.~.:~'\:_;~,"",~:t .~;,,~.: ":.~;, ".:~~ ::;::'~~~~.,.-.: :'''-:~-J"r':::: ::,,'~': 1 ............ :- ~-=:::..~~.~ :';:;:'(~"::;,::,: .. ~'.J ::~;+;,:: .::':::,:: 

JT> ~... ...~ • 
••• ' •• ~o.pJ :.. ....... 

"-"'''' 410 • 

-12-

." .. -

,.' .. - ~.-''"o­
-_ .... ) .... '~I 
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: I~_~~\;.: ..... ;:, ::'~~ ::;:;:,::,:,.~~:,:;':~6" .. ,:.,*~" _ ':'I"'::~_<"" (,,:,", 
cluster,~ of:~:,s~ces ~CX;tr.et~1n3.~ket:-':-:~Questioning·"~ eXClusion of a.ll 
spec:i.al·cOmmOditY·~ers·;:"·applicitnt:~··was-:·:.ible(~t:o;;:sb.ow that these 

-- -,' .. >,' • - .,~, •• 

exclusions inelt=ded ga:ments, on.l~.a.ngel:s~ :e:E:iiger.1.t:ed coms:aod.ities" 
- '..,.' -- ••• ,,~ .... _ ........ :. ~, .- ,. "'.... ." I ':~"J : ...... ~ ..... ,,.~ _~ : . ::..: .~--::.,,", u ...... 

auto parts other, ~.".ch,assis ~ .. fish",.~ilm, and _~~iness _ reeords - all 
• '." .o. ...... _ ' • ' .. - .' .~' • .,. ,,_ '_ ... ',~ '.",,,." ".,,!'.. j ... ~ • '.;... ; 

commodities :.,tbat.:,Alltrans~·~wa.s~ass'er'::edly~-au~riz·ed to trans:po::t:. 
the:' exclusion::' of:: eonttaci~' earrie:s" w~)riiestiCn,le~;:':and the staff 

~..... '.,' ~.I. " .,. - .. ,'. ".~, ... . J ,,-,,' ..;. '.- c, 
conced~ that the eeort;omi<7s .. ofetha.t. ~ge.,.coUldr:~r;zit profitable 
L'n eompeeition .WitbiD.~a:--200~300',milc ;:a:ciius;-es~c1.8.l1Y. where 

" ',.' " •. , ........ -'.'., ' .••.• ,,,.,.' J,," •• ~./, ..... ,.,,',. - •. : •• ~ •• ,~'. • ..... I 

baek-liauls:'.: coa-ld be, obtained.:"·' -App-1.1eant-"'..uso· "developed uncertainties 
as to ~., ea~iers:_iai ba~e:.1nt:.~l:~tcii~ ~9-:~:r~ed in counting or 
not.~ c~t1n:i as" 'iridividtuii-shi~:s·:,eompon~t7,;a.r:tS of split: 

delivery shipce%lts:,: including.: tb.~se-; aggrega:ting: .ov.e:r 19;;'000 poands. 
- " , " ,! ' ,-' ',. '. ,.,,,,.',, "",-;'--:'."-' : -- "-"'''.. ::,~:.'-' ~.''':-'-'''-.::'':''; :;'''''_.'''-'' ' 

".' .' : :.: "Tb.e·~.appl:t<:a.nt::ou:~.c:ros.s.:-exami:la:ti~.' ~l-so;"questioned and 

e, 

P~~~d ::th~::~Uff~:~"tailo~~i of:t:he~' r~leVaUt~ ,ze~apbie sub-ma::kets 

, '. . selected .to, .ass~,t:edly ~. the. areas ... o.f, ef#,~ctiye ,~~t:t.tion. "Ihe e 
........ '~ ..... ,." . .. ••.. "- ~ .... , •• "" ,.,........ .. ... <" .... i ~ .I .. , ""'. ,.",,., ~ ..... ~ ., ,..", " " ••• ' ,', - r .. C· ".., , 

'_.' tbrtlst .of ,_the ,3pp,licant.' s. questi.onS went to the ~int, ~1:b.at the staff 
"'" """', ' ........ ' ..... ""1 .. ., •.• ". ~ ....• ,.~ •• ,~.\ .... , .... ,,_~ .. , ... /~,· ... •..• ~." ~ j .... ",'~''''' ", ..... ':.~ .. ", .. ~ ..... _ ..... »~,.,-,.'., ... 

" approach judged .the .. ,mov:ement·. o( £reiih1:"~and 'ihe"'"iOi:%Petiot1ve e'f'£eet 
_ ••• " ...... ~,~.~ •• $'. -"~ ., .... ~; ..... '~_ ...... ~ .•• I,~ ... ' .... IP":.:., .... /, .. :- I'"~"":.~-.".,:".: ... )~:: "",·e .-:::.:::. .... o,::",..~~.' ... ~ .... "".~.-,....~ .. ' 

bYv"ean:j.ers .b;r,where they' ba.p~ed "t.o A2:ye ~e-rmiDa.ls" --' ·reasol:is .. " .. ·· 
.... -' '.1"", '''1'- ,'" .~ .. -- .................. ' ... ~ ... , ..... "._ ........... ~ ... , ",,~, '.~ . "",,.' ...... , ..... ;·.~ .... -,,;.:r'. :'.::.: .. :: ;.:~~::...:-:~-:-:.-~:\ ..... ) 

.. , " ;asser.ted. by applie:ant .. J:o, bc" .. topl,ly: .~~~t_ed. to the mo:vement' of'" 
'. '., ~,~ ........ ,,,,- ... " ..... _-- .......... ', ... ' ... "' •• " •• ' ..... ,., "' ........... ,,_' .. , •• """ ........... ' I' _ .... :.,.~ •.•• ~t ..... ~< ~.~:·r'::' ·~-·I'-or> ............ , .... -. 

ttaffiei.tself. or· :1:0 ... the .compet:'tive, effect of one cariier" upon - ., 
., .... ,+.¥ ... ~ .. ' ... ~,. ·.1 .... ·; _~,_.'" _" -,._~,i1~' ,~" .'( ..... / .... "''''" ,,"-' .. ,.. ..... +."-',' •• ,,,...-' " .... / -l_r'" 

.. , . ,a:c.o,ther· •. , ,'!he, .appli<:ant ... .3.i·so, qa:eS:ti~~ "eiclus:.on·of' wsingle', "t:~l 
.... ' •• ' .'.". ,,- ...... ~.' ............ ~ ... "p' ..... ' .1, ....... _ ... -+,',J ~_ ....... , ..... ~ ••• '",' .. ~~.:' •••• :: :,"~ '~) •• ::. :,.;:.;...:;;~ ~".:, .... :' :::: •. 1"-:' 

, ea.rr1.ers,,., asserting.. that .. t:hei:r:.~shorc::haul,~ge .busi:ess volume 
. ,_....... ~ .. '"' •.. , ,. .. .. , ,,, • ~ _. .• • ... ., ... ' •• _ ." " .. ".''''- ,.'> .... ~ .... ' 0"... ~ :".' , .. ..... ,r, • .., .. ~ , .. ...." '" , .... 4 .. ~-

is 'not, .insignificantor.non ... competitiv:e. ~ "'Ille"sta'ff' agreed tll.i: "r ••• it 
-" .... • ... _' ........... 1 ..... ~ .'~ .. -, •• ... .I e • • 1 ........ '_ ... _ ... ,,,'.' •• "'~ ','" " -,- -.-:? .... \ jJf-"'. ',r-' '.""r 

.would . .ha.ve. been.niceto bave~()1.'lSide=ec.: e;:;;ti:ry 'c:'ij'·as·a po'iiif of"origin, 
". '.~ , ..... ". I'.' •.• -' •• - .. q • ..,. ... ,.~ .. -~ ... ,>.'".~ ... "" .. 1 ... ~;".,~ ..•. "··:rI: .. ·I ... ,~·.: '( •• _:.:::",:~--:,,:;,,~ ;)0~.':~~~;tC 

every, .. city .. a.s, a· ,point 0.£ .des.tination,.. .. ,., .. ", but that data was not .. 
~ d - ........ ,ru·. ,~ ..... ",.' .1,._,. ,., ,,' "_' ... ' """"~'_~ .. ' __ .... _ .. : ' ""_ ... ' .... ~\:_-': ·:·t~~\-:.-:: ;:-::.:'.7"; '.~::,:' .......... ;'..;. ,;J"";J.'"S: 

:~"v"~¥:~:~_e",: ~~.~c.~,"~~ .o~, ~~:-:tb.?-t,~~~~ a:~~i.la~~.e"and rn,?~ ~~t even 
.. ~o,:' .,it,.bad .taken, ... aboui-a ~ye.a.r.·,":a.nd.~a.);Ai~_.~~~-satb.er ':the'dita'-'tbat'~went 

,.. ,- ... ~ ~ ....... , .. ' . • <I',.'.' ..... J'."".... - I ~_ ... 1 .... __ ...... ~ .. "'., ... ~ ; '-' ,........ .... ~""'''''- ."",~ -.00:0 .......... 

into the ex..Ubits apart' from. the' tiiC' needed ""to" dO ~the ·-'iiiuJ.1Ysis:· 'l'b.e 

st:.a.ff conceded t:bzt it had been " • .;.an inherent problem in the sarvey 
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from.~ the:":very: be~ :ming.: ;,a;s::,"tO, 'how:', ,does:: ,one::£airly:; a::range:; :the: :; ,:,' '.' 

(te:r:in:illalJ, : :%'egions:,.ana:: ,there. :.is.;, ,no question -tba.t:.) on. "Short~ ~pments 
espeCially 'that: there-:'1;s 'a::eerta.in :diS.tortion.'~~.'-C:oss:~~;na't;on also 

-:..:: , ':-pO"intCd:'UP: -th(i"'£a:ct:::.that: .bec::ause: 'of',~' .necessarily:, :ar¥t:z:'ax,: :'".<: 

groupings of temjnals, 1:here are places where the:1>e:tiphel:y .of::One ... - _ ..... "",-- __._ .. ___ A. 

"term:tnal>:reg:i:on: :blencis:: fnto' :the.:':per.t-phex-y;::of.:' anothex:: sO-~ that one 
:carri'er·'-:s', ~h1pmeUt: ,would: :not, end.:' up, "included~ in.: Exhibit" .. R-lS-;:wherea.s 
tbat','of "another :cam:er,,-.:1nvolving :tbe: ~sa:ae. ;c~..,:;:weigbt-,.:::otigi:l" 

"and: :deS'til:J.a,:tion,,:' ..et~ ,', .would:. :end:: up: aclucled:. .-- "!he:: -staff:; ,accepted:: that 
t:h!s .sort: :0£ : tlUng: :wa.s;::bou:o.d :1:0 ,happen: at: "points:": ,a:c.cl:.~" some :illStances 
·it-would;'no~:be.>minor .. ;.:.Bowever.,--: the .. :staf£'.witness: testified:, that: the 

staff; (tried ::t6' ;exclude:·the::most: :signifi;can.t':.:of, :1:b.ese-: 'When-:selec;:ing 

the lanes to ~~%efleet:ed "in,; ~e::sttpplement :to:-Exh.ibit:~~.l:5,. : :~" 
. =s.ea.f,£; wl:triess::testi:fied:::ftc:ther: :1:113:1:-' the.·_~sub~kets -:considered mos t , e " ~'. :;Sl:grii£:i:c:ant",~eJ:ating .to~:-antit:u:st,:; .:Conside:ations: a=e.,::the:I:23,~lane~ 

:~',,' set :-forth ::in: the ~suppJ;ement;, .:.:The sta££ agr.eed:,tha.t.-i ~hac;;n.a.d~J:lo:.a:la1ysis 

as :",to- :~t:.::er.f:e:ct,:::il' ::ciny.;::,~he~ U:i:LteC:,~arcel. SerV.i:e:e.:(U?.S);:s:tr.ike: 

of Novetaber 11, 1974"~tb:l:'ough ::Dccembe:: :12, ,;l974:::may ~hav;e;(had::.~:: 
market·'·sha:es :·u ~3.ny ;0£ :.:the:.·l.anes, ~!--: . nor bad; :it : considered: :any ,~~sonal 
ef£ec1:s·: On .vo,lume':.in making ,"i tS .. proj eet,ions, ~,~f, -:prob,ab-l:e: :D:el.t.a.,: .~Q£, and .. ,.~ .' .. 

. . ,~Al1ttans :volucle (in ::1-9.74 ::based:upon. actual.::Janua.:y :l:::::t~(Au~t, .. ,l~,,·, 1974 
"vo.:wme.::~ ,:Itwas' developed that, .-:AUt%'31lS, figu:es :,fo~. :;l.9Z3· ,:-in: ;',~ ,lanes 
~':were ~,Uo.avail:ab Ie ;'and:::that ::.some .::e.ar.r:ie:r:s ::ba.d' .:.:r:eported. :.'.~negligi~~" 

_ .. __ .. _ .. ~ .... J,,:o,ltc:ne_x:a.ther,_1:han~. actual figtl:C'es in certain lanes" without 'h .. ~ ... ,_ .. ,,. __ .. ___ ,. .. _ ~. ___ J_.' __ " __ '_. _ ........ _ ... _ .... ___ ......... -.-,.__ __ _ ______ . 

-: :eXplanation::.of~wb.at.~,they~,COtiside:recI. ".negligible'.',~:; -:On.::one.::;,l8:le, ~the 
v :::': ":"';"":~-.:'.::.: :.~.I~ : .. :. ': .. ',':.: f ">,.:: : '::'~.~',p:~'.:~ :: .. " ::::~ ... :,: '~:":,.: .. .'.~<: •. ::C ,-.::~:,~.:;~:~~~ ... ~;~ --., ... 

, ........ - . '" .... . .. 

. " 2/'~'A:'significant::~' ',Q:i.ssion ~when':,one,.:notes that~appiiCa.xii:~S:;_Witness 
'.: ':Varozza tes1!ified·~tha.t'Q:ati.ng''the O'PS st::ike·:'W'hi<:h .. :oc~.ed in the 

critical ',last .13S.;.eay period·~in.':1974; :Delta,;:~,CME~::,~and::~cal, 
:-': :: ';' ~ "~ ~;.respectively;~t:r:r.o.sport:e<i:-:600, :800-1,.:OOO,:':aud 200::additional 

shipments daily of the UPS trade. .' :: : .. ;.:::~~.:;; ~<:',)!' .. = ,~._: 

-' ..... -14 - -
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tosAngeles - San Francisco lane, .it developed that there were LTL ~ 2 
shipmeri:ts:" h:1tid.le<i·: J,y'::' :!Il;cerlille:.~ge:.nents:-..;..::: .-sb.i~:S:}·:Il3.de:. San;:: 

: ::Fratl'c1:s'co:,- ',-: .F,re'sno:·via :Ea.Slett,and ~ ,then :~te:r.lin~;:rr,esno:;:':'"'..:..~~~ ~ 
AngeJ:e$':..by:: 'Ker.c:. :Val'ley:' XJ:uck:i.ng,.~: .and::~s ::t=a:ff'ic: was::no:e: .in~~!i, in 
the tos::,:Ange:leSt: .~;. san:: i'%3.'c.dsco. 'Yo-lume-.. .'a.lthol..~~ ':<:O~t:it~ye),~t:o-:~~ ta. t..0 

/ 

':' Delta f •. s:~ EViCenee": :.r:~ :- '::' .:',!::" ~~"~ r~~~~ :::;~~ :~ .. ~,\~ ~: .-~~~.!r:~.-:: "~.":''':~L~:-'~;:;:':;'~~:::' ~ ::::::.' _ .. ;::::.;~:~ :"~~::"'!: ... -.,.':, .... -. _ .... _.-. 
',,'::::' , ::' .'~:~:; P:rotes1:ing" denid:,!of::, '13:: (%'eqaes:ted': cont:inua.nee:,: ~d: .asS,~,ing 

,~", "sho~: of: 'ti.me: whe:re:i.l:L':to-;%espond to';. "the: :staff:~~s::,~onelusious~ ;o~ 

, ,',: ." ,anti -competid,.ve', .'ef£ects::~,dctt1mexl1:al: :to: .the: '.~ll..<: ':8~!,~:Ln ::the:- .:~": 

:: . ',:.:' aequisition'i:,:Delta:- presented: the. final:., .seage .cf: d.1:s:ev:idenee,:a.s,serting­
. ,;,tl:J.a1:'tb.e' aci;:t:i:si tion--.bad :.3::. neut:ral '.orp-ro:-competi 1:i-v:e :effee:t:, '..and: 
.' .: that:: thEi::sta:ff: presentation. ;does~ not.'pl:ove impaired''.cocpe-ei.t;Lon ~ 
: :any>:·relevant,· ma:z:ket~Otlgh:.~the, ,',eesti:Jony::at:.d-,:.exbibi.1:S ~~oduced~ by 

eigbt Wittiesses\ :du::ing :the··~last·'four: days;,~o£,<b.eati~:.:: ~;'_'::_'.:" ,,': 
":.: ... ::::. ::':.<;~ ;';:On;e :witness;.':Wayne: Va%ozza:;::p:esident~:o£:QE/<.xr:-:.and· .rice 
presl,d.ent: ,:anct:.a;, di=eetor,:.of· :Delta I.:ines.;p,,:·Inc. ~:': :-step:-J:>y~:tep; :disputed e 

.' the:·underlyingassumptions 1:ot:he,~ st::lff~ s· :-:aualysis .. ~:; Protes'ting::.tha1: 

speCialized' ,carn.e:rs. .a:re'-veJ:y'mueh a.:pa:t .of -his orga:o;z~tion ':s~. ' 
competi·tion;'·he ·dispUteQ. ,.exc~iotll~of .:~:U?S':;,::from~~. ",".,: ,:~,"::::~'::i'/:' ~.:. 

.: : the '·staf'fi~m3.rkee:;study ~~:: Noting ,~t·..about:2S 'percent: ::o£:".tl:ieJ)elta 

~grou:P-r:s:' daily' ··shipments :'~igh: ,:_<tess.::tho.rt::10l~ po1.mds.and :..tha:t ::oey 
. ae't'i vely;'::·so!:tc1t -,tlUs:' :bu$1ness" using :)75 :-freight :~so liei:tation:e:mployees 

·seressing:£aster;servi.ce;: acceptance. of COD·:shipments·, ::&lily:':'pickup 
withoui:'su:reharge;::full,:':instD:ability;,:.and,~r.t'.aceabilit1:.of·":.sbipments, in 

.' • , ... : ',. " -Mol"'''''' _.'".: _, I' .... ....~ ... ' ... 

'10/ At,' .applican-c '·s· ~,:7lo1:ionr:1:he Al.J.~,took::offieia.l : notice r1:ha.t:-Ba.slet1: 
- by Decision No. 84303 dated Augw;t 19:p 1975 in Application No • 

. ,. ... .. , , ... __ .,. 5iI;265,"-and'Kexn--Val-ley-l'x'ueking- by-Decision· .. No-..-84808- dated...-· 
.' . , ,August ·19, "1975 -in A1>Plica.tiOD.' .. No.::54156~:were:.both-:-certificated to 

operate ','i>et'W'eeri the s.a.n F:a:nciseo~.and-:Los' Angeles ar.ea.s,: 'and-'in 
' ... ' '''their;',:espective .applications-filed in':'19'l:3, :bo'Ch~aj.leged 

. cotilPetitive status·~With:)the,ear.riers.:jt:hen·::ee:z:t:tfica.tecl:~fo:' operation 
in ehose ma.:kc-es" M',:;:~:',,":':, 2'~~~.: .r,;,;::' - ........ ;..~..; ~~:: .. ~ .. ':;.::~,~~: .. ~; 

... ..--.... ,.- '" 
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compe~i~ion wi~.OPS> sb.aring signific:ane parts of this ttansportation, 
. ··p.atti~li· fromd~ :stores··:ane· arug~;~·1:.oy;::saoe; anel other 

cou~: item' ~C:tt:ieis:,·::~tli·:·UPS;he·:as$ertea:··"I::·sell:.them. tike 
the 'devl:l:'::eo::'get> t:l:te%nff.. "as dOes: ~~ ear.t.·ier:C:in':'the:;·st:1te.:;,::<'.t'lle::,·w:.tness 
intrOduc'ed,';:'Exhibi t< :'l9~ :a": :f'profile: 'of; ·Busl.lles·s: by· Shipmen2::;:::Weight:" 

. and Reverme fo:> both :CME:·a.rid 'nelta': ·U:les,:·:Inc';1."~.:. :o.a:sed :on :their:: ... -

"lllOnthly ~summ:ary· 'sta1:i'sti'"<::s~'Wh!(:h; ~ome:;directly: '£%'om.::thei,r:" vtt.etghe. bills, 

··:·'to 'shOw ·among:otiier·· thingS 1:hat:':in '1974·:·the;·two:.·,:fi~"moved:~:.mllion 
ill': shipments :w6:~'1.mder: 100 ·pot.'Cid$"Yl.and:.tO: ,p<>int=,~up~ ::that::-eba.t 
'is'c'Onsiderably- 1=oie~ ;than;~ey·"-eve:··,~ ·in~ profit,.g(.::~;·~hasizin8 that 
'they' :seti:Ve":some: i, 000·' plaees~" iIi; . Califor.:na: daily,: ~.and> that': :£oa:r~ :or . 

'::five:.:i:ti.'rdsh£pments: :·(a~f· :the: :'und'er: ·1.0o-poun(i· :slUpments 3.%e:. :k:nown) ',on a 
~';ra.~K Up--:·::$4()-<to.~$50-'~iUJ revenue,: 1lelping ~to: defray:tb.e:-:eost:rof:": 

~king ~~y.' maJlQ.a.tory rc:ns~ he testified that !ll;-ele:m.en:z:s::a:e,::£xaportant 
e·..··ta:·a:'~ ::since . wether' they ~b8.ve;~.5,OOOp¢T.mds or:$200:.:o'f revenue they 

:~t· make ,'these:rUriS ::aail"y-::under:e

, thei::'·t3.tiffS:. -:;·':".the:·~W:ttness· ''.totally 
di's.agre·ed,,:··~th the';sta:fft;s ··eOnelusiOn~':tba:t;~rest:rieC:oits::on:::.uPS:~so 
1,':m,;:;ted the :eross--elastiei tY :eof "dema.nd:between·::Z:t'·:.and::the ~DeJ:~:gr~"'P 
~t :the~e'-1s 'UC)'::¢ompetiti01l ·between·7them:for:'business';,,:; "(:::.:::: ; .. '::';' 

ll/~' . Varozza:- test±fi'e<Fthat -o!E' s ··,1970·:revenue-from' Tdn1shipm.e:nts 
-.was .. $820~OOO ;,.against·$46;j,27S,OOO. for -t1?S .. , He .. a.ssereed .. that,. 
. . considerable of the 'O'PS 'revenue;- ~er" 'is £%:om'iIltia'C:ity··' 

'department store ·pa'ekagee:delivery •. :,l"a:rthemore;: in::>1'974' CME" s 
.. : .: revenue~,from"" minishipments,~.up"to-$l .160000 r-rep~esentillg 

,.. . . 4 • .7'~ to . .'4.9. per,<:et;t .. ~f . total-·revenue~'· and~'~ eSsential to-Q1E' s 
.... , ' .. prosperity ... ··,· _:h~._:, .• ' "::.:>:'::'::::·e ;e .... : .J., .. : {~~' -::.;'-'";".;;' .:::"':':'::-:7~:·:::~ 

:'::.>: .. ::~? ;·:nle;:'trrl:tnesS:test:tfied-:..:'that the:~Delta!CMEAOper.a:ting·:;rat1o~zanges 
'.:,between 96j::.and~; 99:zenabling~.them. .. to ~·ea:n~·between...:l,..and..3 eents on 

..... ". each dollar "of .:revenue. . .. - .. - - ' .. n·. " _."- -'-"~"-' .' , •• ' .... _'.e .. ·e ..... 
, ,~~:, ... " .. ~:jL~-: .:<~I:,' ~ .. _ '~I>~:";~':" ~:j,.:: .• , ... :;;;'I~,· ~,}.' .. ~;~::"~;:"'''')~~ :';.:-:::';. ~ .. ~ ~::,-,,"~, :~/\:,.:.J.:;' ~~.t,; ~~:::::,.;:,,~c.,,:::!'~;:: 

,. .. , .. ~ ..... "' ........ ""'- ,~""r-.. • .... \ .~ ..... 
',>~''' __ .... ~ '-, __ "H t, .. ".'_ 

..."', ,..., i"', I ,...-

.......... '" ",I '~' ", .~ ~_ 
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r' I' 0', " .,.,........ ,., ", 

uI" ... I·~h'. " ••• ".,.... f ... ~ ........ ,.~, ... ,:. 

:;. '. :.: ~: .::":. V~o=za..: also·):ook exception .to .the .sta.~.s. cla.ssific:ation 
.. '.0.£ ~split .. : .d~liy~:·:slu~ts·· ~g~ ~i~ .~~~-.. bills .. C;f.:··~ii;i.·~ 

.. -' • -' • -' ~.- , " _'" .......... " ...... ". ,- "J. t ...... _ .... .... ...... ......... 'N" .. ' 

"-..... kl ...... .: rr • ... '1.. • 'I..~. .l:~ • • • d 
:: •.• 100 ... _ ~.,:,wt1e.U.l.er::'!1JO'Y.~:.py-:p~ .... ya..te:,~.:,. ~ ... ~; ~!:'t's;,..:.~~. :.:::: 

ther.efore.,;. to:'· be:. excluded •. ··,Delta-feME- .(:oa:c.t sueb.. shiPments.. ,as .. ene,. for 
. • .",'.' . -.'-' c,, ,. '" ..... f' ",., ..,. ..... ,.-........ _ #1.'_ .. .'_ ..... "". ____ ...... 

parposes:of .counting. master· bills- for ~evenuebilli:c.g:. pu:z::poses".,,:>Ut: 
_ .,.,....... ..... , . . ... ".r' .~ ........... ' .','~ "', .. ".. ..' , .. ,..... _ ,;., 

e-

, as-:multi:t>le ... shipments;: :for;,~s;cs-. ¢,.'(:01mting. shipments .. to, :i.nd:E.vidual 
" ' .. ~ ~,,,, • -.. ". •• p' '. _ •••••• "p " •• - '.' ...... _. ........ ..'" 

. . ... 'eonsignees: :requil;ing . .':in~ividttal:f:eigb.ebil·J.s.. ,ancL:eeeipts ~ "tald ,:this . ~ ... .. . - .., -.p, <- .... -,~ .. .,.. .....-... .;~ ...... " '.. ~ -

.. ...... 

prac:tiee~ :was·; :fo-ll9Wed·: ill ~-re,s~n~,s :e,e>-:' ~e;:s:~£;:,~~~~~~aj !~; ::(~ 
a.mn:zaj.-:report$: .and; 'l.n- st:a.tistieal·,dau fu:nisbed.zhe ,Commi ssion ,the .. 

~ ~ '. ..... - p .... -~'''' - - ... _ ............. ' __ • "'"I _ ......... . 

'De'lta::Group: ccruut, ·eacll: c:o~ent:as: 'ar;., :::Lndividual- shipme:n~ ..acco:z:ding . . .... " -'~. " .. ~ ".... -.",," - ." ....... ' '.,. . .... ,... ..... 
to V'arozza):;..·; :Re·;.:.as,se1;ted::.tha.t, ~split; ~eli~e:y. :·s~~_~:~c;:!:.~~~.:~r 
l2 ,.pe:reent.;of -.their; shi~~ .v.olum.e;~4: ~~~ ~2~~~~ <?;:~~ 

:~."-: '.: .. :.~:' .:tota.~.::tonnage..:~~,.· .. ~.~.~:~ :';~: .. ~-,:. ,,;,,~~.~~:::~~=: .. :., . .I:' f':~~" " ,.;'~'H"-: 'I".:7~':~':;LJ::::'.t::' -'or,-;;.:':::; ::'~",;.':;'~.~~:: 

': .... :~ '.:;~:,,".':.": ])j.sp~ and~:;.flatly,.d~~gr~~g ~~:~~~:!~j,f~~~~~~,~USi~ 
- .... ,_'100. .... ' " ... '1... ....... '1...-'1.. ... , • +! .'1.. •• ..... 'J.w.~ •• ,_.,.:z f"''--• .... ~t . ~ :~v:.or .0 .. : -:.u:: .. t!:r ..... a~ :,COr:m::lOn ...ear.n.ers :.:z.n.~gener"""'" .. an\.io,. 0 ....... e 

... ,- ~ r', ... ~,... ',.'~"~ .,. .. , ......... ~.J. ......... , ..... _., •• ,.~ .., ......... 4 .... . 

·~1"ic:a.n:S: ,hex:ein: -in. "1>a:rtio.lar .. cle::zo:csttates .ti:::.a.t la:ger, :.shipments 
.. :::., ·are,::o·f:i:less.er..~~rtan~ ,to ,:~,~; :'V~~~~~~stifi~d ~tba.~··~;~t:h'; ~ 

... .-.. '.'~ .... .- ,~._ • .......... ...~ ... y: ..... -.1 _, .• _ , ...... _ ....... "''''' __ 

eont:ary they. :::coznpe:t:e:-:'~~S: .. ,~s~enuaa.sl"y ;.as .. we .. possibly .. ean'~, .for .~the 
.. • .... ,.,_, __ ._ ... : ... . iI.., ................ '-''''',.-'_ ... .." .",. ... .; ... .., 

over 10,000 pound sbipment and the only reason they cIo noe have more 
-··-'~'····-:i;;~~~t::·~~it/s-~~;:.we~:~::got :2o.~~600-:-pennitted~and. _c:ontt£etr~ers . . ... -.~ .. , - .- ... -- ..... , .......... ~ .. ~ ......... ,_ .... ".~ ....... , ,' ..... 

ou~··t:here:--a'£ter :them :afotig:w:t:th <us :i3 ':Why , we::don ~ t:b.ive ~-.a:tJ;,',wewant. " 
.,. ... ".~_" .......... ;_.' ... ~ ...... ~ ~,,~. ~_,. p'::', .. ' .. t+-:~:".,"¥,'.-- ~ .. ;,,;.; .. ~::~' ... :'j-::. :~ ... "c 1',,"::--: "_(~.' .,~~ '·' .......... ~ji"\ ,., •• _jY., ... . 

~ wit:ness f:;a,t~~.a~serted<1:bat: .. ~'..'you:::ca:m~t~j~t. ~~~!;~~;someQing 
·.like:~tiUekload·3nd :;uo.derstarid ;~;the,:business ~-"~.'. 'I'estifT.ng~:tha.t the 
., .. , ..... ! ... ..... ~"_._" •. +,,.<.r~ .... • ~.:." • "',;, .. ,,. \.(,.,,".::~'.:.:··~r:.,:: ~,.'·.f::\: ':.1' -.',"~' ;0"_6',,:,,,, '" ,~ r.-· ~ ':. 
shipments over lO, 000 potUl.ds comprise better' than 25 ~_~cent of the 

:;: .. ::toxm.age;~;·and~_tba.t':·'~ •• ~;.:theX'e.::.isntt any. way :.we.,could~~d.i;: ~d support 
'.:.~ .. : the r..:.n.~'we-··hind:Le:~·tbiOtigh:;Our":te~is~~ifi~;~·didri~,~··~~·tb:e ~".~~ 

''','' '·'r~·. ~'>'.'" :1,... _ ................ ".,"/1' .... 'I"'\. 

shipments we have over 10,000 pounds. · .. we .. ·wula"'be .... broke .. ·ix;:-two months", 

he asserted that "the over 10,000 is more neces~ to support the L~ 
_,J'" _ 

\,.- ..... 
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.. ,:'~.:~ .. :.;:':,~:,::: ."-::<.~; - t~'.!. '.>:' ::/" ;·,,~r ... ,,~"-,-:::-.~'~";:;:-:' ... :'::' ......... 0 .... ',. _ ..... " u., .... ,.".-: .... "',:', ... ~ ... ~"';~~ 

. '. than ,any.:L1:L. is-'Co.,SUPPO~e:pu%'e.,shipmen'Cs_,o,f_,oy~r~.lO,OOO ~ds.". 
,. ~ -'~~~S~:i~ti~: he. ,t:~s'Ci~i·~d",1:bB:t. t:h~" '~ld':iike("~ ~v~" ~ . >., 

"f, r ...... __ 'f .... '.J""' •.. ~.- .... ., ... ,"< •••.•••••• I· ....... ..;._' ... ~ __ '.;:I .... 'r' ~_.:,.:.~ ...... ,~,~":, ....... ,:,,~:-:' .... ~ ... :.:~/_ • .."F'.,....'··: ,,,,.-:-:"j~ 

ttucklood (aver 10,000) revenues in the range of 15.1:0 25 ~eent for 
--- .... .'.;._ ~_ .... :.,";". ~:.~- ... '~:' I;'. 1'(.; .,;.,,:-..J~..;-:~.: 

a healthy mix (rather than their ac:t:u.a.l S.9 percent) ,but 'Chat they 
,,-., "'have'bien-imable--:::'O:, o~taiii:·!t~;: .. :"eOtapeting-~:s=·they'-muS.t=-for-:r:t-wl:t:h-'-::-: 

...... ' .. -, -'~''''' ....... ~- ..... , ,-, ,..., -. ,', _ • r ... " " .. .., _, ;"" •• - ': ~ ... ,,, :' ~.~ :_i·,~: ... ,- -'. __ '":;::...,..~ '" 
'"' __ ;''' , .. :~.ery_.r.a~r _hi~~y .. ~~n ~;.~i."~,_ .. "~~~_~~~.;.-;ed ~~~~~, eNe:ry";-_· 

. :pr.oprietorsb.i~··carrler';~ ,_ ,The w1tne$s::.·~=i,t!=ed_ EXlnl)i£"~-:-20 _consisting 
. ·o£.,sii-s~"Ii der.ry~Y ':rims (.a~e%tediy~-·:ratidom~Punecij-.-fi.om~termi:c.als~ 

' .... ,.. '_. h".,. • '~'. ,,,· .. 1.... ,.':,.~ ., .. ,.'..... ;~ ... -',';:~:;,: .. <.~,.,"':~,:.:; 
inSacram.ento· (2) ,. .. oaklatlc:l, Oxnard, !.os Angeles-; and San F7:anei~;.::,< 'I' 

- ;: ':'::' "" . ,. '. ...... - .. , ,.,. . , 

" .. showing for 'each shipmen'C:. otigin and- desti:latiotl :ow.O.:s, pieces:;--';-::':-
..• W~~~7 and revenue.·,',..Apa.tt from ,illustrating the rin·ter.dependence and 

.' ...... " .. ,:" ,....,........ --,.... :, :---:':-'~--'" -- ,,~..... . ,.,_, .... ·~.~··'-"-'7r ..... "".~ ....... ' "-':' .. -'-~ .. ~ .. , ...... -
.. :,. "importaru::e::'of, each-segment: of--transpo:ta:ei'on e-lass~- :,.in'fshipm.ent, 
.",0- .. ,.- -. 'i'.'-: .~..... _,'_'_ , ....... ,.~ ,'d' '_ " ... ", " 

tn, and OV(!r 10;000 poutlcis, ·the exhibit was submitted:::to poin~':up~··the 
.... " ~ , . '.' , .-, .. , r" • -, .', i'", - I 

importance of truckload shipments in'=the overall::. scbem'e': The wi~;'ne$S;: e ,.tes,tified t:ha.'C.'~ .... pred.ominately our Ln. ,freigh1: ,moves heayi~ by 
.... ~ .. v~i~~:and, ·shi~exit~·:frOm, ~the .. soUt~:·~end: ,:of tht":s1:it~~inic>.;the 
"·-~~~h~:;';·'~d-~~i~~su'C;. We;e''''~~-~;~t-~bie to ~~t~ae;·~~~kloa.d-~ " ~_ 

... /'" ., ' • '. • r .. _. .'''' ~ .. .... 

shipments t~ '~re~ those truCks at 400 miles b:ick 'Co ::the sou'tb:i~': ': --.' , 
\..,'", .,,~' '.' '._ .. '~' ,:,1.: ~._ :.J:': ... "' .... ,,~.'. 

we could not effectively handle the LTL nortbbound ••• we just coUld 
not economically do it." To illustrate his point that about 70 percent 
of California induse.ty producing bard goods, eonsumer goods, software, 
clothing, etc., is centralized in the Los Angeles basin f:'om whence 
t:here- is a. heavy northward flow to the const=.er market in norther::l 
california., and that the reverse traffic available for back-haul is 

primarily t:r:uekload traffic: connected with agtieulttc:'e, caxmeries, and 

heavy products in truckload lots, 1:he wieness introduced Exhibits R-21 
and 'R.-22 (data also ~keu from. monthly su:m:na.:ry stat:istics derived 
directly from eheir freight bill counts). These exhibits cover 1973 
consolidated los Angeles - O'r~ge':t:o Bay A:rea - Sacramento - Stockton 

-18-
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13/ Norch-so'U1:1:i' C'ME'~Delta' ~raffi'c':: :io:n~' pro'f::::::te ,:~, ':19i3~~'~': :>~.:: :; . .'~;:';. '.,'"': 
''':'' ,,:".r~~ ,~,~~~ .. ~::~: ;~.:. .:;'~.~I ': :: .;~'.~~ ... /~<!~. ',./~. . -;(,':, '."'::~~ .f") ~:.. .~::- .~~: ~/;:;" .. ,.,' /"~~ "': ',.,. De'l~,·'" ..... - ~ -'. 

~. LA-SF¥A:rea~ "._~, S~-LA Areas. .. " LA-SF Are3.s~.,,_.,_SF-U Areas 
...... ~. Split:s + 'tt, LTl."SPli:s + ft m .. 'split:s + n: L'tt' -?l>li't:s"+-rL Cn 

Sb.i~t~- 'H'. -14";·-~-"':-·"86i.-"~'''''~ 26i.:'·'-·'<74~ : ',.,<:.~ ... ~,;;:~ 9~-:=;~;~ ::-:;237.:' 777-
Weighe:·~·::;- ';::,'~: 47::: ~::.- 53:>'::::~:;·;:·7$: ::-:.~."Zl:: ,,,-,.:::.:·:36 (::: 64;:::~.:;:!~':':;:,.' ... ~18(':: 22 
Revenue .. ,','," .. ?-.?::.: ,;:::..?:~:,~~:::.... .sl_,::.~:.~~.::.: ::: .,,:~~:.::;-::_~; :.:.::. ... ~5 ':'~:. ;.~,:~." .. ~?;'~ 50 

. , ... ' ............ , 
..... ' .-._ ...... "'" ._ ~i .... _) ~ •• ) 

"",' .............. ,_., ... .. 
, '., ,/ ......... _: J ... J 4"' .... _ 

, .... , "';' ,- .. "'," .. 
I" ..., ~'. .. ........ I.. ~ I., 

II" '._ ~., >_;~~, ... , 

~, .. ,.. ,t' - •• ' ....... -', ~ " " 
...... --+-.1*" _'-' .. ' ... ~ _ -' " .... ; .... -. _ 

• '. , ..... 1"" ... 
•.. ,J . ...;.,. ~, 

.... ,' ..... ',1'- ~.,. .. , .......... -' ... ~ -,.." ~ . ., 
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,. '.'.: :'":':;c: :~: ~:<, :Yarozza :4'lso::disputed -the. :s~f:':s::."use~:o£;:~~l::to-:.:::,;_-

: :',~ ,.'tem'£nal :tta.£fiC::::,to:,.~e': ,Ln. :competi1:ion',: s,tat,ing,:J:~t: _~:..:pr~en'ed 

:nethod ;'tJOUld :~::to :measure .,or .. ~sa:::zp;le:: ~the' en~ire :ge~g:raphie: "':?':"~.::-
., se%Yed-~ by ,Del:ea/CME:,: the:. interrelation beeween.,all.,the.."points. . .ser.ved .. .. .. .. . - .. ; .-. "'" "~ ~ -. --..... ~ ... ' ~- ~ -_.- --~ -.,.' ,.. ... ......-

a.nd~.:.the :'act;.tal);~ .and::des:einati~,:, 0:£ ;e3ch::s¥~eJ'-:: ~~~~_~ of 
. :, :wher.e-:.termina.ls:::b.appen .:1:0:- ; be;.. :. ::He: ;toastifie<i,,:that..the, 'te:cn:inaJ.-to-:-

_ . .- ................... ,. .... ___ ., ,t. 

~tex:m;nal'app:roaeh use<i::by,. the, :s:taff;;~, 1lot~'1:'efleet . .::he. d~es- of ...... ~ _.... J_ ..... _ __ ~, . __ •. '.,. ._'.' ." 

·the ma.:kej:plaee in:: tbat::IlO: one ·lane~-ean,:be·or,:sb.ould.'-be..·looked...a.t by 
• ••• • •• - ~.. ~ - " .- ",J' -. " ~ ... ,.' ....... .,..1 

,:'.'itself:sinee::they,:a:e :all;,interdep.endent:,.::~ly.ing:~~~,:~~i~ the 
., ,:,system.~.sa.ccess,fW.1Y,:solicits.,' ,from :1.;5; :en~e.: :..sy~~ ~~'t!~~ ':"~~ 

example, he pointed. out that the staff approac:b. shows.,f:reight,..mov.ing 
.,.. ... .~ - •• ., ... - • 'W. _ ••• _ ... _ 

.'"' .. between :.1.os· .:Angeles:~"and.",Sa,n._F.x:.a.ncis,C:O: wher,ea.s; ~y:;~t freight 

might' bave::been::brought :::from San:Dieg~J)Y': .~~l;a.:-:~,·.~o,~ ;~~"£.~~ and. 
inter,llne<i~:.at Sacramento;,., 0:: ::itmighe .. have .,been ~l:n:ougb.t:..<iown ,£:om. e :Oxnard 0: .:5a.nta.:Mari.a ~or San ~.I.uis.-Ob.~o ;-,to,'i;s:~A;;g~:.;u;.d~"~:~~~~:'~' 

. .. • - ·c. •.• . ~.. L' - _..... _. .-I "'_ • ~ ........ _ ...... ~J,~ .... ' 4 ...... -' .... 

:' ._. ~.inter1i:o.ed ::'te> San.-Franeiseo. ~.::Some wsu,eh. freight,would·..not..be. %'eflected 
.. I • • ~4 c'~" "_"'~~' ........ _ _ ~ ... I __ , •. ~ _'.' 

. :in ' .. the ,:staff ,:report.; .. ; .,-F,~ ~ a ~:ca.rriex:·wi th . ,te:m.iI:laJ.s ~j,n , Los ...Angeles. 
, . - • "... • . •• - . -.... ... ~ -".'" - ~ ....... k , ........ , ."'1-

,;'.: ancl.' .. Stockton,~·the; .. :freight:~in;.the sta.ff,.:r~-would . .bc....shown..moving .. .. ...........1 . __ eo .... ~+J ,.., .... ' .• _...... • "" A". n' 

: Los-.Angeles·.:~~Stoc:kton; :';whereas in.:.~et" ~he~4-es~;;~~~~;-:~~ ~." 
San'::Jose, ~~,o.a.kland.; ,san (,'Francisco;. _::Sa.c:'ramento ,', ~r. ~CJ:;i.co~, .;:.,,;~ :~~;£ 

.. ·appro.a.ch:::eou1d:-:be:ALetua.lly:.,omitting~.substanti.a.l.-tr.anspo:tation, carriers . ".,' , '. '.. ... ,-'. --.~ ~ .. ---.-.. . ...... , ........ ,~ ..... _. 
. . .' ~. in~;a:c.y-:particular:;-lane:.·because"these-:earriers,. while ~haps . big _in a , . ~ - ~ /... . -- - -- - ~ 14/ 

':; ," : ',':few·::lanes,.::do not:.:have-;-over.a.ll su£ficient.Ln. .. revenue-to,..:be· .. iJleluded. 
•• ,'_ " r ... _, ....., _' _ .................. .. 

14/ Ironically~· Applega~e Drayage,;· the.sole:remaining:--.protest.ant; is 
-.:·not,3.mOng the ear.riel:s;-ille.lUde<:l ixi:the'suff':study"::'::-::Applegate's 

gross revenues systemwide in 1974 were $l,12S;OOO;-·sprea.d r.Ne'r 
operations as a common ea.rrier in the Sacra:nento --Quincy - Por-...ol.a. -
Herlong area, and radial and. contract c:.a.r.rier ttansporta:tion as 
well as c~t permit carriage. 
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For ,ex.ample:;:~for: ~the; 1As: ~eles. =-- :s.a.n:~go: ;la.n~:the: :'s.ta.ff report 1is-es 
'. ':: .. :~. ~18"'ea:ri-iers'":Wherea:s:~'~' the:·Witness:' '.t:es1:if:ted:,:~'1:he:' :Pa.d.fic:-eoa..st::~ff 

Btzreau' anct Weste:n 'MOtor -rra:ffi.:e::'Burea.u ·traffic· 'Scope ~lis::ts ,:4Z,~:-.,­
certifieated "ciLr.r:iers-m ;tha'-e:: .. Iane~:~:;: Tor: the~, LOs'~Ange:tes .~. SanU:' YJar1a. 
:£a'ile:~:'".-~ 'st.iff:1.ists:~$:tX '·e.a...-r::ers--':aga!n8,t:;l9:. :!!ste<!:by :tlle:~~~~' -. - --
For "LOs·:·Arigeles::::" =Val.lej"O:~~ ·:the''':'s'Caff ·l£st:ed:-two: ,:ciLr.r:ters..-:wb.ereas: .. 1:b,e 

: Bureaus: :lis'ted ':lS~' ·,~Tl.le~':sal.irl.as::'-':SaX:l1:a: J3a.rbara; la.ne::~eflCcts:.:::fotrr 
::. C:irr.ters'1,n' :tlle :s"taff::'study' :'cem.traste<i-' with' ·16' by tb,e',~BU%'eaus. ~,rItz. each 

'·itista:nce' :"3])ove.:, the: :w:t"t::iess' 'prcrnde<f. ~:.a;: 'lise, ,:Of :tbe:~:tea1:cii; ear.riers 

::.ind -te'Stifiec:r thcit~ 'his "~t:r.On: 'was: '::tn:.:Compei1e:i:on<wi:th=tbe' bulk 
, :of'::-tliOSe::asted~:'~" ,;:·.:,'::-:C-:";·~ -;.:-,::-,:;~ :~ .. ~.:: :.::,:,,~ :.:":. :'::::;::-:':c·c, s.'::' .:,;,:-::;~,,::.;::j 

: ," ': '~'::',':: ,: ;/:Noe:r.ng~:-that:~wh!Ie' wi"th ::ter.rittnal:s --a:-ea.r.der:/tendS :;:o:,;get' more 

. . " '~n-:bUsineS$ ;::Vaioiza ',testified :tb;a·e it :::(s :-n.Ot:':neeessaryvto ha.ve.~,:: 
. multip:te~~eDtirial~ ."to'·:get':r.n..(that' ,::tD.ey:expenenee t:r~dotts:;.:-:~:. 
competition~' from" c.a.r.ti.u's:operating ·.:w:ttli but :·one>:te:m:£ria];;; ::V.ar0ZZ3. e 

.. ' 'also- noted';':ulat"::wm;le' :mny::ca.r.r:iers12/seri1ce'::Ch1'co d:t::oect' ;:or"t:b:ough 

int~rliue ':Out~ :of ":sacramento 7" ,t:his::-t%'affic'::mlcl ~not":'be :'X'efleeee4.:':in 
the,:s·,t.:iffsb:tdy,'tClder: the 'staff" s metbodol:.ogy;, ':' ~ 'He,.-.:also:;;discussed the 
strong: COmpetition : With:.'per=itted car.t':ters ;w:r.thout2.any~:t~lt;.a;'C all; 

':;oting<that =-"they':'g:rab :.the'·'creii::J." ; ;:the.'~;-Z;OOO'-3, 000 :-.-pOtmd .. shipme:lts, 
-, . ~:'-lOadillg: ,direct' ;'freciuenely;:ut:tl1Zing.:ageney ,-.agreements :~'"W'ith:.another 

e3.riie-r~,·and uSing a:baek:~yard;~,gas~:statiOn;:;t'::uek.,::S'Cop;;,orr:the':highway 
'·itsel£:to:--Dre3k::doWn··tlieir::'loads~";:: He;,cited'~loss;:7of considerable:::choic:e 
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business ," ,irom , Campbell~.Soup· Company,.. I.iPton.',s_.~,ea,,. tbrlf:y Dr.lg, and 
J~ ',C.' :P~~y: '~o~pxop:ri~~;:Y: ,~tt.iers'~~'and, ,loss" ;f .. ·.a.~c~ts such as 

~. ....... • .a, ... _ ...... '. "'.. .,,1 ..... '. ,.~, ...; ..... ~ ....... , .... _ ".' .... _ • • 1_ ""f,'_" .• ........... _f .. .J (.! ... ~_ ".!~! ~~;.,* .. ·G"" .. .,..:.....~ .. I~,,":. -... . 

· All .. American, Nut·,." Allstate: :rues",. and .o.ther .. ,~$ r ~ ,sb.i~t,s to . 
, ............. "' •• ' •• ,.' ..... "..'. __ .e ..... I ......... " ' ......... ' .... _ .. " .... ~ ... _.'_ ......... , .......... ,.._J .......... VJ .... _L' ....• '_ .c.'~ _ .; ... .,.I ••• _~ ,,;:.:.: .... :."'J,,' .. ~' .. 

'. ,.P_~.: ~)':., a. ~~~tt.~d. ,~,i,er ,... .r.ejeeting, the" ass~.t1on, .. ~,t_ ~s j.s 
. • ... _ .... ,., ......... ' .~.,.. ,.. ......... "', ~~ ...... _____ ' .......... ' .) .. "'_ .... __ *""_ .. , _.' .. I.,' 

:n~t ~ompetition •.. ~'" "",' _~'" ".~. ..,,, _._ '. " '" , ..... - ,.'::, .... _ '" .. , ,. " 
••• ~.,., .. ',. , .. -.,~ .. ,.--............. : ... ",. , ..... , •• ,.,._'_ ••• _ ,0- .... ,'1"., ... " ........ n •• " ........ ~"'" .... ' .............. ,_ ... /_' ... ~ ..... ',._ .... , .: .... . 

,.. .-;', ",.APp.licant: s ... expe::t, ,s:ta.~.is.ti,eal and, economie a.nalyst, Darwin 
.. ' " 'w~' .D~~oii~~(:,'.p~~~~ted.hi~~: .e;.ai~t:i:~,' of: ~s:~f£"E~ibi~~~ R~l¥'~~d 
.... '~ ... ,~ ......... .,. ... ,., .••.•. __ • ... ':'.1 ........ )4' "'~'_ ' .... ..'4.,-, •••• ,' .... R.,.,,-I'_ ,_"~,,_ ..... ,, -._.! .... ,. ~.I~ • .... ,1 •.• _._.:"".,;~:: ~'!,,:; i,,·: .. 

, e. 

". , R~15 as- welL. as· ,the .supplement: ,t:o, &-.15.. . Noting that .the releva.nt . 
.. -.~ .• , .... ~ ...... , ... ~., .. ~ ' ... " ......... , .... _ ... ,r, _ ...... :' ..... ,. ~ I' • .••• • ..... "'''.' .-.r-," ,""' .. ..-1_·· 

. product market: .,waS.,tO .. be 'Ln:, MRT~ 2·ti'ansP.ortati~:'" .~' :~O:im«(~(:the 
, ••• " .. , ..... ',' " ... ' ... · .. 1. "h/-'~', aJ""'~<'~ .I" ._ .... , . -"f''' •• .' .... _.1 ..• \.... .."'R'."' .• ~ ... , .... 'O-c ~~_ :...,/ .... ,~, .,..':'., #." ..... . 

maj or problem with~t.he .st.af,f .. ;studies .. ~wa:s~ tb.:u: ~ey',,<W:t.~~~ea~~'y' .. .. 
-. exclude .. significant, proVid~s. "'Of' ~thisin. .sel:Yie.e;:~~.·",xna}or . _ .... ' . 

" .' ..... ~ _'e' ,..... ._ "~",,, ........ "~""'-., - ..... _ .. , 'P' " _' .... _ ,,. .. oi .. ) •• ' •• ' ....... ,~,_) _ ." __ ~' ,.... •.• ", '- ",,' 

. exclusions. .being..private"or ,prop.rietary. eam~rs. and, the ,freight 
· ...•.... _ .... ~ .. " ..... - .:~~:":_--=-:.." .. ~..:.:..~:._~ _ .... I-~.~-., ~. '.~ ". ~'" ,~ .. '......... ~ ~ '. /. .,', < __ ~.' ,_ '.,' "":.". ,~'_ .. '.I_ '" !..t:,,: : . .,. .... ""' .. ':' 
~ .~~rders. ,-Testify1ng. .. tba.t ,rlth.the .. proprietary, ,o~a.t~r ,.it"is ,not: 

. ... ""'~ .' ...... , _.","'" v",.' ....... ". .... ~- ....... ~.~ .. -...... - ............... , .. _ ..... '_ ...... _ . .,..J ............. .I ........ ~ .... , ____ . ...,;_' .... ~ .... , 

: ~~,~i~~/o~::q~_s.t.~ou..whe~r.lle .. ~hould,do it al.l,.,.o:t:. hi::~ ... S~01;1~,. 
· .but.rather ,tbat·.the .pl:~,:·:iet();.rOpera:tor~ ~Ships:·_the··:e.re.am,:ihe 'highly 

• - _. ,-.- P "'., - ........... - ~,# ..... _ .,. .,. ...... __ '~_ - ..... " ... _. - .-' '., # ' .... '-"'r ~ • .' __ ,"·~I ... :\~ ... · '. :, .. _ .. ::' v~_ "';...: .".:::' .:: .. , 

rated. traffic, . and., gives, the .. s~-c:aUec1. ,'~garb.age~"~ .to, the .. common earners. 
".,,''-' ./ "_' "y"'.","' ....... ~ • ., '''-k'!~_''#~ .• ,. I .... ' "-'. ' ,~',-.. ,or,,".: -.'" 

He asserted .. tha.t .. the:e is, ~a.,' ~onsu~e ,~e7:oss~eiaS'tic:iti o£'=deman~d'~~ ' . 
. Frei~~fo'rw~rd.e:r~;·'.~· the.' other._~:o.d~·. r'ec~eiv~ an(f,~onsoiidaie 'LtL 

· :r;,.t~.~i~r -J.c;t;~~.tencietini -it ':as .ti.ickl~d 'to' the':c~ carrier or 
"~ '.' ......... ' ••. ~", ........ ' .. ~~.-:--'\.~-.-••• , -., .. , .... It." •• ;; ... ~, ..... ~_.~ ___ ".,-. __ 1:: ... ~:.01,:.~·~:·"~ ........... ..::' ... :; .. :.::, ... ,; .. !.:.,~~, .. : 

.. shipping it .by, ,air ... _, .As:ttuckload Ol:: .by., .ai:t:, it. is 'excluded by the 
... 's~~££b~t~~~t~i~~·~ :i:t,'.,is~l:ii·~:'- ;,gain; j)ai~~'ff -fOUxi'd .~:':hi~ ~J~~ee 

•• 1. __ ,. ~I'~""_ ...... ,,, • .J ...... ___ .... ... c .... ~ ........... ;._" ...... ~ ...... " •• I "": .. ",,..) '~.' "~"./ • ...,. .. c_.,. •..• ,.. ............. ~., ... 

, of,eross-elastici1:Y, ,.of ..demand,. '" :It ,was D,3l.cofft;s "~siiiou":Cliit"the 
_ ......... ~.... • .. ,;""' .......... _.f'~ .•• 0_ ... _ ......... -'_ .. _ .... __ .... " •••• _~.,....._._ • .-.; ...... , ... ,., •• :' .,I,j-..'./·~,:': 'f~:"; ::,-:::,~~,-:",,,,:, ",,:.:~.I':':' . 

. ' ... relevant_product.,market.··.sbould .. inc,lude:.a.ll the ~eyors of'tTL senice. 
" . ., """ ....... ,~',.,~ •• -, • .. -· .. ·'~'·"" .. ~·I·-' "'--'-" -_ ..•• ., .. :_. ~,,,, .•. "" .. " ....... ,: .... , ...... ~.:.-:::: ...... ::.:,'; ..... :...J~:~,)":~ :';I".,;.,::-.~ ... ~~.-,.. 

, 16/-D.aicoff .1S.,,3 professor. of .ecOnomies "and :d1rectox<of '.'the -DiVision of 
- '. Business 'and "Economic'Research .. ·at·'the "University -of· :x.ansas~·'-wbo 

.. among other':,statistical work,. ~desi~ed .. a.:td moni~rs"the ":s;tate 
.. duected. continu:i.ng traffic .. study .01: t:he Sute .0fWashingt01l 

. Ut:tlit::tesand ~ Transporta'Cion ··Commission~' Dr • DaicOff holds' a PhD in 
economics from.:;Miehigan·· (1962).;:. is ~·a.Jl1ember :of .. ,the ,.A::lerican -', 
Statistical Association; and bas consulted with theC~ttee for 
···Economic-,·~~elopment.·,and ... the.-~ooki:J.gs.,.Insi:i.tu.tion....._..Re_has_.worked 
for.' t:he:.Midwest ~'Resea:ch: .Insti1:Ute,. :di:'ee,ting"the st.:l.tis-:tical te.l::l 

-a;c.alyzing ,:reliab~lity:: of '.a ,.:continuing::na.tiC?nal"1:r.a:;;:r:~ :~s.~dy";~ and 
t.he Rocky MO\:.:ltal.n Motor Tr~!ic Eurea.uas well as ot:aer 
tr~portation oriented ri~. 
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_.,... .. ':­
... ..J .. , "~.J I-

. " ,.. .. ,._.,~ .. ':- , .. ,.,,, ...... :,,/.,,1''';, _ ...... _.-.... , .... " .. , .. ~f'"tI' ... ! ",.-.'':;' ,., ... ,., .... "..."''''"' ,._ ...... _.:-.... .,..,.r;,.~<. ,.W 

. mule ~~cepti:J?g" that' a:"$S'OO;OOO~'eutoff"'1n"" statewide°'L":I; 
, ":'. T - .... # •• _) ..... ,~' ........ .-, ••••• , I '.11". • _, •• ,. ...... ,._" ... "_,.," ... / ••••• "' .... " .... _, .. ,, ,....., ,,! __ ~._' ........... 

revenue . woUl~ b'e, one" ac'cep'tab le"approaeb.- 'to" 'a" 'study"~ -' Da'ieoff noted, 
how~e~~:~'thitt ~e-: ~t£e:uiir ;~b.isiS:·~of~ =th1:s:.·~·ta£f·;:sttldi·Was:~~1:'· that 

, oi':i ·:·:scilt:~d~:~tra:f£ic· .. :?ictUre:~'~' bUt rat~r~'was; i: :Pte~~" of:,:pa:i:::euJ.a.r 

assumed traffic lanes, and that small carriers witli'u:ieer"'$SOo,:OOO 
C','",'''':':''.:'' '" .... ' .. ,_~. r>r .. ,.~.,.; ... .,." ...... 'J,') ., ................ ,~ •• , .• ,.. ·,_I,-.w_, ......... ". __ ... ,. ". : ... ,., ............ , ... ""_ .... ... 

,. state'Wl,<fe"'revenue' could"be' 'concentrated"" in . 'one "or~·tlOre::.,Jtr:lff:tc lanes a.:.'ld 
,:-"~' .... ", ~~ ,c' .1-,_' ,',.' .,., ....... ~~:. ~.~.I-, .. ~ ... , ":" ,", ~., ........... ".' ...... ' , •. ~, ... 4 '.' -.,.. • .,-•.. r-'~' ~,~-'.:.... '::,:.~,.,..._ .... ."~ _ .. 

be the~ dor:dnant" or" 'a~s:tgnificant'carr:te:r' there' 'a.J.;tbough~ "om:t'tted 'e::ltirely 
--:~"':~"',·."'r: ' ...... ".'~' •. "<'u·- " .. '_ .... ' .. "~. . .... '. ",- .. '- -r"" ""'. "'."'."'" , .• ,,,.,,,,,,, '-,'" r!'/"" ... ", .. _ :..'" ,.... 

from.ihe" sta~ff'.·study~··~ '!he ecphas':ts be:!ng"'thatwhile" a·-smaJJ;' ea=ier 
" ~j~·';riotha.~e ~ttem"eri<iOO:s~':;;:i.gn:i~fi~~< ~'-:a "suieW:t<!e :s~dY~ :r:e;'my be 
very, '~ci......y:"~e1:eVarit: t~"a:: nan:.ow ·ttiff:i~':ii.nefKlJ::;;:;.· ,~::.: c::-::~' -:: :>::-: 

.~., - h···· .-'~.;'·~1 I \ .. ~ .. '., ....... £, ............ .,' . ,- .:",. :"",.. '"._." . ',., ,..~,, __ . .-.-..... " ... " ' ..... , ....... ,',. __ '.', .... _~ ...... 

..... . " Ob"ser.n.ng' 'that "the 'reduction' 'of" the:' sa:npl-±ng";:''1.miverse··upon 
whi~b:: .th~ :~'~dy::';was::'b~s-:ed' went: 'througn :seVe:ral' :Judg?e#t:al':,:eCIUCtions, 

" Di:teo:f: ':'c;=erited,:'"thit~:the:' i:lieriQt:~ =-cOtineide:::cem'fssion-'S('!CC)':: ~s 
.. ,-, ;-.-:-,: "',' .,- ..•• , •• -' ..... - ...... -' '7, .. , "', ... "r,~'" • '''''' ~ ,,' -r"': _ ..... ~ _ '_ .. ~ ".' .~_ -..,... ...... 1"01_:,.... ..-., 

. 'rul:ed'tha:t'jucr~tital'sampling' was' compJ.:etely-i:nproper "3lld" ea:m1ot' be a 
, '-~id i.ri.1:CC'~;·=a:te ~i~oc~~ding:i: ' ':,a1=c;££' :testifl.ed"=tiia~:.tr::one·:o.esiz.es • 
":st:ati"s~iChi' :drciaibl:iiti:~':rand~~ 'SamP'l~g' woul~' hive 'o~~ ,:a=:val=±d ::;' 

~"':'~""'" ", -, ..... , ... " ............ ~ .... ,." ..• :"-i"".'r-,.,.'* ... ".,- ---~ ....... ,-')- ... , ...• "',_, -',,~ ~,' ..... ·· ........ -oovo. w" r O
' 

s.tati'stfeaI' too'!' 'b:ere'~:' but' ~tba:t"jud~:al' Sa:l?l:ing' ±s '1lot".; : ,: , ... 
• ',"j .... ,. ,. f* ..... _ -. , , " ... • 

, '- ~ -' .... na:rcoff "als'o' '"~everely"'Crlt:teiied the ,caiiecf·que·stion:x.iiZ"e used 
.... '" 'Io~ ... ,.. -,; ... { .... -, .... ,. ~ "I' .' j#t.*"; 'r 'r' ."'1."'" ......... ,' ~r .·"..-." ..... 1· • ., .. ,~, ~._,. .... ". .. _,_ ,~ _ ....... ', 

(see ':gxhib"!t: '2),- o;oting'"tb:a.t'-the· old ~tl3.xim ''''garbage "in ~i's' "-ga:bage out" 
~t . ~ppiy '"t6 ; ':it." :" )i~ t~st::tfied that: ~ -=his" profesSio~:t op'i':i£Ori";1:he 

,:.; '" .' : .. ,..,; -' ... ,:-.'~ ... ,.+.-.~ ~ ~ ...... # 'I' .... ' ........ • l .. ~ _,"'_ ~ ,.,. -:."':. ..... 

questionnaire was so :loadect"witb. j'udg:nentaJ; factors ~dl:a.t "'it was'··" 
. i~~e~~;i·~~o·' p';oVid~ :~s;~tist"!eaily ":el:fab1.~ ::i11:£~=ti~n; .~ ':In:Ms 

, ',. ,.: ":-':'~pil:ii'ori '~p~:!rir~~t;-;:;poirit ~a;ff~c~':mo~_t-~(from:~ec:tfic'::or:tg-r...n:: pOmt:s 

"": --~·~--:'to-'·specifie-dest:ination-points)~l~-be·the--wa.y-to-mea.sure-traffie flO'lN'; 
." ., ", ',' .",.,,~ , .... ,., .... ,.. ... - .... ,-_." .... ",~-' .. '~ ... -.,'" '''- ', ... ,.- -,....... :-... , .. ..... 1'-, •. -. ~ ". ...... --,.. ",,~. - ',"'" .. , ... 

.. J :'::t1ia£~'ter.Ui:iil';;'to':ter.:iina'l· .. would ~be :.l.na:deqUate: -,:N'otiug~:the' "':l.aek:::of 
.... ~ " .. - .. " - '.' ",. ..... "'T'., "_' ... .d ..... _ ... .,J _~._'.,,4" •• ' ..... ~,', . .r., •.• ~";"", ... j:.:" .~ ..... " ~J:'~' .. ,,\;:~:".,,-'-:;. 

definitiOns ::in,:the questio~i:'e, (for shipo.ent;;:,weight~ and::::::evenue),. 
•. : .. :':' '. ~ •• :". , T., -~ ~ • --' "·r".. '". -- .. ' .... ,. ... ~ .... '\' "' .... .' ..... -:., -:~ ~., ..... , ~, .... ',..-.,,, ~ ,..~.... ..~. \ _ Jot " • .,. "~... • 

he ,gave ex:tmpleS . 6f hOW r these:,ter.:s ':·.eoUld "be "d:tfferent!y~icomp:rehended 
.. and; usedcarrier~to~~:rti~~ ~','-:~d :'~o~~ i~d:,th3.t ,;~th~ stiff\s:'~failu:e 

.. ' _ :',U .. "~:,.:,,,: ~"' .. ::. :':~ ~"" ~:;)= ... :~'.~~"~'':':'" ~::.': ~-:,;:;" : ~"":T'''':- : .. ..::,:,.'~:: .. '" ':'-.:.:)":':;;~':':.'~::-:': .. ~ .... '" . '""', ~. - ...... ,~.- .,.. .. ... 
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: .. ~:~; •• ~.,:~~' "~A • ./ •••••• :. :::}~ __ :..:.,::~. -:::' :::-~~"';~::':~;.;'* .~,~-' .• ::~': ... :":' .. ~,:,,:.:::,~.::. :::::':':'::.~ .. ,::::,;:.,::,. :":.~.~t",;~;'~S:-~' _:~ 

~to·. di%:ect, and, controL.,:the sw:iley,. destroyed... the .. ,~eliab,ility,. and .. '"._ ,. 
d •• ,,~ •••• ,." ...... '_ ... ,,.., ,. .... "'_ ... , .. ,_' ... -'.,.~ __ , ....... _.' "' .. _~. ~ _'_, .... __ ,"",_' __ ... _.J ... ~ _ .......... __ "''' ___ '.',,' 

cred~i1ity, of· .. tb:e·.l:esul.ts •.. ' He .testified .. of' .the,. comp,lete ... absence., of 
_ ...... \ __ ............ , ......... 4\._"'~' ....... ' _ .... ,", .... ~" .... _ .".# .,,'w' __ .... -'._'._ .... ~ ... '_,1. __ .~-... .. ' ........ 'v ... ~ ,.."L.,.., __ "".~~. 

,bui-lt~in ,ext:ecal. .. ;verlfic:ation., .standa:ds;,tc>, ve-:::ify_ comparabili.ty._" 
'~~~a~Y· ~£:. th~-~~~: ;r~~~~i~;d:~-',:,:Da:ic~ff" ·P~inted~~. ;~t=_~: -~'-~ '. 
~he~ki;i. ~~.~'All-tt~~·;;~-:SPO~~:" 'f~;:' .~l~~ b.e~ '£;,md' ~t:·~the~,INmber 

...... ,. ~" . ·.,._...,_ ...... 1. ''''~'''_ "., .. , ..... , .. " ....... ' ............... _, , ..... ,_,.,~_ ...... I.,' .... _ .. ~ .. ;.;,1_ ... ~,''''_ ....... . 

1,-724,_ representing... shipments,..,.in .. a l..ane,_badbeen:eepeated,. in, ,eight '. .... .. ~ ., .. , . * " .. , .... +~' _ .... _., .... ,'~ -wi .... -' .~ _, •• '~".. I ... _'",' '" __ "'~.' ... _ .,'. ..J,.., .. __ ..... '_.,.. __ .,,) ~ ..... 

_' - ~~in stances, ',.and,.. that a. multiple ... of ,·1,.724~ha.d: beetle usee. .in 16 of 34 
• • .. ,.- ..... .. •.• ,'" ........... _ ... • ... - ..................... "' ............... __ ...... ,0 ........ 1 ' ..... 1_ ' ........... _ .............. _"'_ ........ .. 

other ins,tAnces,", an<i .. ,concluded ,that·. ,these were ~'made:-:u? ~s!' ... . ...- ',.- _. "-' ' ....... ,' ...... ,'. ' . ..... , .... ,._ .... ,-' " ... , ....... ,.,~ - ', .. ' , ..... .- .. , ... ' _ ........... ~ \ .......... ,. ., .... , __ ~ ... _. '-.I_C 

Da'icof£ summed .. up his.. evaluation· of .the. staff .. ·studi.es > by :t:estL..~g that 

... , ~: ¥.,i/p~~~~;~i~~'.~= '~~i,~i~~ ~~.ei;~p;;~~~~~ ~'~~~_:~~'n~~ ;.~i~~~eal 
validity , whatsoever., - despite all .the.~wo:::k. which .,had ... ,so,_ ev,i~ently;. been 

-,.,._,. -"" ••• , _. 1 .. _".., .... _., •• _ ....... ........ I ..... , •• d ........ _ ". ____ .... '-.1 ... ~ •• "',.1 ... '.., .. ·.,1 ... .. .,' ... · •• ,·w __ ,.,4. 

: ," . -plac.ed irJ.,.the.stuc:lies..,-.,end. that- because of. the~,fa.ulty_foundatiOXl" lack 
., :'~f~~~~oi ·pr~~.~~' '~d' ;etifi.~t·iO'~' .~t;;,~d,;~:'~~~ ''-~3D~~t~'~~~~ 

" ..~, -. ~ .... f • • ~, ...... '. .. .,,.,' .. ',.~ .... ..' • • .. ..,. _.. ... ••• ~ - '..I.. '.' 01 ~.... .. •••. ,-' • .... .. ,,' '1. • ...... " .""'/"~ .... ' .. ,<' .. '",J-' e :; ~?-c~io~: t;~ ~~~~~ }???§PU,:-:a1;~o~.,~~ t:?~ ~~ .. :~~~.;.~?~~:<: 
zoo • hi of: .-- ... ., •• ... h f 

• e." xpressl.:l.g.. s:pr.o ... esSl.~ .0pl.D.l.on .as._~o" t e-,sta.te. ,0 ._ 
'.' •. '-"" --_ .. ' -..... - .. ", J'. ,""" ..... _ ... -r •• ~ .... ; •• ~ ." .' __ ", .' .............. ' .... ' __ ...... _ ..... ...; ... t,'_"._.'~. 

competition ,in . califo:z:nia., t:ucking,. . Daicoff characterized. ,i:t as",_ 
. . - .' +., .•. _- .'.,." ...... _. _· •• '~'L_...... ...... ....... " .. ... 1 , ....... '_' .. ' ....1,1.'._ ~ .. J,j ....... _,~J._ ... ..... "', .. , __ 

:being, 3: }~:Lghly::.:c~mp'etit:ty.e :na.rket,., .basing. his -.opinion.upon, analysis 
.. ' .... ,. , ... - '. ''''''''', _... n' ..... • , ... _.! .... -, ...... ,_ ....... ' ..... .-' _",. ~'"".J,.. •• J ...... _ ...... 

of',thre.e indicia:.: profital>ility,ease.,of· e:l.try,.:.and, tur.c.~er-: He 
" - ~ • -, ~ ---. •.• " - --." " -' - ..... " ", - '.> ". •• ' .... " •• , _ ,~" .,"_ .... _ -.1 _ .... __ " .. -.. .~. _. __ 

~ :_',," --further ... .sta.ted 'that the.C.a.lifo:ml.a' s,.regr.tlatedt:%Uc~g. ~induS.t:z:y .1s 
...... -., ......... ,'" • - ... " '",' .~ ~ .... ,',,' 1 , .... , .... '., .............. t,... ...... \I ..... , .... _ ...... t·. ~ •• ____ ':.:.._ ..... ,_ ••• ~ •• _'_ 

well reg:lrded n.a.tionally~ . .. _'- , ... :',.. -, ,.; ,,_. r : ~"., 
4> _ • __ ,,.. r~"" .. '",,. __ .~ .... ~ ••• , __ ...... .... '-_'" 

.. _. . ,.. . - . ·Datc:off . .then : tw:ned: to .. applicant.' S.> Ex..ubl.ts .. J..7 and' 18, 
... ~,., - .I~ .... , ....... _ ••• '- ........ _' ..... ",' "'" .... ~_ ....... tI" I~.~ _,"",-1 •. , ... '.,,_.. .._,_.~., •• ..,., .. ~.."...; 

, .prepa%ed.A~.his request by . ..Robert.r:., .. Lantze, .a:,.california.~,CPA."an<i_ pa...~er 
~. • ... ~ .. 'n" "', ~ • .J., - .... _. -. ... ..... ".,o'.' , ....... . ...... , ~ ... ', ..... , -..I ,I.. • .. _ ... I, .' _ ... j.,_ 1 __ ..... -1'"". ,."J.." _ :.,. .. "". 

,- -. in.·the .-fir'.:l.~of,,".Wolfe,and ,Company. ,Lantze._testified .. tbat,~he~ p:t'eP.."lred 
........ '," .................. ,'_. _. - .• '·_i ......... 4"Or .. _ ._'0- •.•• ,.. _ • ,," •• -.1, .. ..1 ... .- , .......... ",' .. ,_,,: ..... ~_, ....... J_-::,;.., 

··.the" ,exhibits-' ,using ,as a_,hase ,staff Exhibit.~R-15. an<i.~ts~,supp.lement, and 
... r' •• .. ' '" ........ , ., ........ ' .-~ ,.' '" ~ ' ... -, ,-, ••••• , _,._. "- ,', •• 1 ... ,.. I\' ..... ..,j .... ~ ... _'."., -. ..... _ .... ' _:... .'~' •• ~I..J 

had rc~ted .,data..te> show the --inter~te:cnin.a.,l J:raffic-:fl~~ be:eween 
• - -' •• , , ... ' .... , - ' , _ •• - ,..... .., , .... - ~..... .. - ... "0 ...... , , • ..... .... __ .:,' • .;. ~ _ ..,. .~ .,' J'.. ... " ..... ~._ . J ,_ "_ .... ~ "" • .' I:" 

tb.~ selec.tC<i.-.ter.n:t.nal·,pairs.,.in the supplement~,produciIl8. ~19,Z4,,, ~ . 
.. ' ,"- ,-.-'.-~- 6 .,' •• , -_ ",_'-.J - -, _~~_ •• -.. , .... " .'". __ .. , ..... , •• , ......... "'.../ '., .... , ........ _ •. " ~~.;_ ..... r~,.~. ~ .. ,., 

.,proj,ect1o'CS "co:rected -.to. ,xefle~t ,,(I), .. conversion .. of. ~the.~De.lu/Q:!E . 
..... - ~-.. ....oJ - ... , .... _ .' , ..... "".' ......... "' .... _ .. ,~ ......... .;" .' _'. _.1'_'_ .... -J ._'~._ (' ..... ...;._, ... > .. ~ .... i'.~"';'-,&"-,,-,.-

rep~rted . .191.4 .. figures. .to :.reflect. _the,.perloe" aetuallY,·.:r.-.epor~.ecl, ~:. 
... • • .f, -" _ -.". • ~ .~ ~, '" ....... ....... ~. 'r... .. .... ,+" .... " " ... ' ••• __ ... .... .... _' ,"'..... , ...... -.,: _ ~, ..;.,..1 _ .... ~ ... ' -# ':: • < .... ' .'.j ) ,,., 

Janua...-y ,1 to'. July ,31~. 1974., ,not ,.,the .. Januaxy.~l, to.Augt:st, .. 19.~" J~74.· .. petiod 
....... ' .• ~'~ .•. ~.~ .. ", ., .. , .. , ... 1, ' .. ~"""""_"';"~_""'-V'" .£'/~V"" ....oJ .. ,.J -;_ .-..'~, .•• "" ,.I, .... _J .... ,;Jo ..... v 

the st:a.fi·, had :.8Ssumed,. Delt:.a!Q1E ,had, ,used". (2). .addition _of - ',~" ', .... , _ 
•• "-.' .,_. ,-'.'- t .. ,~,,··,d.·_ -~ ...... ,.. ..... , •• '.¥ .. j ••• , ..... ,' .... ~ .. ,'._ • .-1, ........ , .'_ •• ...,'.".) ... /~. ~ ...... L.,.'''' ..)0. ___ ... '"',': .... , 
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a seasonal fluc1:Uation percentage adjt:.Stmetl:C to reflect heavier traffic 
vol"~~: i1l~" th~~ .. tatt'er' pare;"o'f.::tiie'· yeaF:is 'c~tta$te<.f' to-1:he';'ea:rl!er 

", ":part'Sf':the: year: (b~s~uPo;;:~:a:-;:five;'yea:r': a;alys:t:i~:of:Deltt/CMi": ~~ 
operat1D:g:: r~suiis:":;::ancf :en:'; ~JadjUs~e' t~::·piOpo:iC£oilat:el.y· :"diVrde 

,",," .... ~'., .. ". '._ •• ,,_ ....... ~ ~ ... ""-. T •• ' .......... 1"" ':., ••.•.. ,.... .• ,..,_,~ , ... / .... " ~"o.A -:'a~ _.,,_' _ ...... , 
Alltrans·'·1914vlast·'S'~t:h-voltmle-'among:the·carrters' ineluding''De1ta:J 

',is'sUm1ng:' ail '~ar:;icrs wo;.xid:':h.a.ve~ :shllred-i in"' the:"Ail1::r:ans<vol:'~":· -"-: 
, Proport:tona'tc", t'o each earn:ers 'sh3.=e'~ :Of'"'th.i':: market: 'ltlne·l"in' 1.~73~ 

," ".:, : 'I~ txhibit li' ~1i~~ ~ner: 1:-efiiled. ~the:~ Delui CME": ,c'Cr.ti-ected 
, , ~ ~,.. \., ,..' • • .. ,.' ., _ "', '. ~! ~ ," '" <.. r r' "",' -, ...... • "J ~.' ',. • ..... ,. _ ... ~ ". 01'", •• ".. .. ,. • _ ~ ,.. ,> '" ~~ ... 

project~on for" '1'974 'for" eaeh"of" the 'lanes-deemed' significaut:by'1:he 
, st~~f'~: by 'ma~g;~: :f~~~h,~ eorreetiona:f";3dJ~~i~~o~:D~lU ;au-d' .. -6£ 

.... .., !,.... .f*' •• ,.., _ ~ .... _ " ,. ... - • ..... • ~'" , ... ,. .. , ,_ .' ~ ~ '".. I'" ."... ,.. ... " • .. , ..... ,.. .. ,... ,. ., '", _ .. 

, "f::gures' to" refleet-· reporting" of' maSter "bil:l: shipments;; 'as' they· 'shoUld 
: have 'been' iep~rt~({1:0'" "confo1:rrl :.co -.the 'Staff"~s ·i:it·entfoti:,:and~~.n1:er:;: 

; '"", p:r:e:a:1::io'n:':and~ 'delete& ~il 'l:iis'ter: bi'ti= shipments:. where:'~e;":a.ggiegate of 
'com?onent:s:~ wei8hed~:-OV:er ::10 ;006 .:p~dS~:': !he %esul~ :w~ tiitt' :Del:a:-' a.nd 
~:L~~yiil~"~d~'to 'b'e; ~ed~Ced"by;:~r~'92 'i~eeft and:l~:"74:~~er'd"ent:, e 
re'spec'tive:ty~" wl.-U::resiIfrant: changes-'~:the:;sai:iP'le:~un:rverse. The 

':, .. ,,' .-:,.- ..... " ..... .,~," . ., .... '.,.. ,.·, .... '._"' ... ,...r .,' .......... -~_ .............. ".:-... '., ....... ,~ .... ' ... ,' .... ,. ... ,;.d 

final "'result· was~ "that' for' "these ,lanes" 'dee:ned"' '"signific.ant·'-'by 'the' 'staff:J 
" ·tne~ nelta:: 'groUp',: :~"the' 'a.ggr~gate :s~lo. :haVe' :been:1>roj~ed:-' to~::get: 

22.8" 'p~re'eni ~£~·~e·:~t:ot:a:t· "vo::L.ame of: :sil!pmentS:~:: bUt:<a~1!yl7oeli ,:, 
reai:tZ~(f -2i::-Z: ,:perceni.: ::-?or'1::he":p£iiViOUi::year:, ::£973 ,:xttie ;giOu~:aehieve<i 

" '. , I' ~. ~ 

23.5 percent of the to-eal. . -:- ..... :~ ... ::":: :.:": ./!,;::;~~::::: ,' .. '-..,',; 

,'.' :.~;.:.'.: 'Conc:l~ding: his :t"est:tmOny,: Dai.c"of£ ,~sumarc-...zed:·(that iU 1974, the 
"' " "," De!ta:.'·icouP:-:th~reiore 1:i.i~ :-ac1:u;eved:: :oV~rarl :i l's::lal-1er:prOpOrt!on:oi the 

• ,-, •. ~ t· "",,,. ..... _ If', -' _ •••• :'.. ~".' ' ....... ,~. " .• t'...... ,'" ~ .• ~ ~ ••• ~ ~. • • .• . "~ .", ....... ..., ~ ',' •• _ _"',. " -jo • ."., ... _ .. 

, " ·tcita.l market'-as"set· -forth 'by-·the 'staff in "these' -sigri:(-ffeant ~Ianes~ than 
"'.:. ." ....... , ., ........... ~., .... , .... \ ......... '.~' ... _:-'> ·'.r:·,.· .. ,,~· "~ ... ~." ._-, . "',~ ., ......... _,~,~,._ .. ," ..... tr ••• 

"th'ey"had' 'rec"eived' in 1973',"'and did''Uot:'' even' aehieve'-the±r-prOjeete<i 
'" ,' •• '- " , .. ' .> '(", -, .. 'r "'" '.:' , ........ ,. "'., ..... ,.~ ... ~t-" ...... .. • .... >- ~~ ..... , ... :., • ...... ... _ " •• _ '.,... ..~ ~-..,,. _ ... .,. '" J" _" 

. share" 1U"'l974:';""Ac'cording- to Daicoff; this: indica1:es""'tha~"'·~ne: .. )~." 
aC9.u:r.~~ition: ':.;i:ctUdiiy :-dee:eased,: t:he' amor.m:t- "{5:f 'concentta-t£Ori £ tlie 
m.i~ket~? "r~ucing cthe' :degre'e~:of' ~~tf,:e~etitiveness::~that:.:lad'.':ex-r-ited 

;) .... ' .... H·,...,t·,' .. '.' ....... ' ...... , ..... ,. '"" . ...... .,r.#cf • ~."fI, _I ........... '''r _ ........ ,' ....... ,.~ ..... " , 1_ ....... ", " __ ...... ~ 

in ~th:Cs-s1:aff·~eOrie'eivect""eo:tponen1: -of "the ttanspor""..ation"'indust:y.~ 
.... ~~, ... :-: t· _ " ~ r'~ " ~. ,-. .. 1 • ~ ... -.t" ... _._ ,.. .... ,~.,P .. ' ..... "'" ,.~ , .,- ,"~' .... ' .. _... .... 

Cbarting:the'-up-'and dOWll"varia.:ions year'a!ter'year,::';lane '07 l'?ihe';~aico!"f' 
·t' - .... , 'k_ ~,' ... ''''I' •. 1 .... "\ " ... - ",' .. ~, ,,9 ,":',"''''''',' "._, ..... ,.. '. ,.~ ... "" ",., ~_ to .:' ,.. ......... " ••• , ,.: .... 

testified "that ""he' ~ c'ou:td nO't:' ~inc:l:"a '''smoot:h -'even ,,' trend .. I ;'te..-.xtl.ng the 
, , !\ 
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, ,v,ariati~ns, stati:s:tical .. ~noi~~.~" and cc>nclud.ed. :tr..a:e. the. Y,ear end. results i:l . 
- ........ ~.'I( ...... "- .. ' ~J .... .,1, •• ... ',,-,~.,,' ~, ..... ~ ... :. ··~··.I_~ .... -- ... ".~ .... , ....... ~.".. ... .• ",J _ --~".., ..... ~.-,"~,"",.--, -"'_ ... 4~. • •• ,'- ... to ".1'"3.~ ..... ____ . ... .••.. , _ __... • _ .... 

" .. e,ac,~ l,an.e ~e .s.i:lp.1y ~:t1:~. _c~~po:s.i.:t_e, of h,o~,!: s~c,ce~~~:;l.Del 'o/l~~, ,:O'~~:; _.~n 
"' •. ,,";""_ ..• ",'-'''1'- ,_ ....... _" __ ••• ,,_ .. """"'~""J''''¥ ' .... 11 .... "' ..... __ ~~. --'~ ... ".~ ............. ,..._,_ .... _ •• ' ~ ._ ... _ ., ......... .,.".,,1 .. _ ........ >1-• 

. _ ... g~.tting ... f,reigt1:e.~i.n a.. ,highly- ,~ox;Pe~it1~~. ~~~~,., :l~~~g. s~. ",~s.~rs 

.... :~:~~~, :~§i~.~ -~~~; ~ :~~;;~ ~ ~-.:~_: ~~':: :::. '~:": ~. ~,~ :.' ~ .~~~. '~.'~. ~ - ~.: ... ;~',~::.~~:: ~;- :~: .~.~~:~~:.~~~ 
. . Attlieant s final five witnesses were f:om the industry i:sel£ 

..... ::' :", C "::~>", .,.::: ,.,' ........ ~. _~,:..;. ._'~:.": :.~ '::..\ ~~ ...... ~, -;' .. : ") .<_= _::('- -:. ~ .: -: ..... :; ~·.I r"".:::".'r:. -.; :.;. : .~' :7· ... , .. ::' :~ -::') ::.' -:. . ..... "~ ...... 

. ineluding ,eoz:;rp~titors •. Jiilliam. Almeida.7 .4 veteran oi. over 25 years 
.. ~~ ,. ~- , .. ::.. ,.....? '.~- ~- :.- .. ~ -,-:.,;.." -. ......... : .. ,,".:' :~ ~",,,,- ~:,~".:. " -. ~ "";' ... ~ . ,;,", ::..h:;' '"': ~",:-:.: .. -.;,..:'~"-. ~'/.; 

ancLeurrently.an .executive of Mammoth of .California., .Inc., a ra(h.al 
,. .... +-~.: ... : '~: .. ~. ~-. ".:~ .:~\'.'';':~' .:~:':~~.': ':~':';:I '~. '- ........ - _. -.... ;.::. : .. ..:.:~~ .. ~.: :::''7' :'~~.::":~"-'':' .: 

.. c:an.:ie;:ope;atUJ,g P,rln~l.~~ly. ~~~~ _~n ~~~g() _.~~ ~s __ ~~~es 
,,< •.• , .... - .••• ~ .I_.' ••• ,.~ .. ,J,._ .... 'oJ··" ....... ,,_o#>~ .... ~ .. ~ ... _ ... ,~-..... - '.' ...... ' .• ,.,~-Y.) .•. , "-_~"'"'' f .. · ..... ·".. ·/"'.',1 

to. Sa:cramento.and' ... t:h~. _~y .A:r.~~.~.~t_ifiec;o;_~~ ,~~~y:.~s .. ~~~ee 
'competition W1eil 'cert:s.'fieited·Ci.rrieis "foi:' "tn' .ind'''$plit''~lo~ ."'-

..... • .,'-' .,.,.-:~.,.:. - ...... ..: ... :-... -I~.:"': •. .,:;.,.:: :. ........ ', ... ': ... ,<;;~-.::~: ,'~, :.'" ..... ~_ ..... ::;:r:,:; :::"0: ."'",:.~.--:.-."''''''~:':~ 

shipments as,"well.,a.s, .. ~~kload,,~not.~g ~.t .~tl:..~ ,.lOO,.,~~~O :.pounds 
--.~ ... ~ - .. ~ ... , ,,, .~ .... ,' .• ,1_ • .,1., .. ,_ ..... ... --~.,.,. .... ,' ' ....... " ....... , _ •• '~"_,.I -. ... '._ •• ,_,. • ... I',..~·.r,: .... ~ ..... .-J~~i-:'_ ...... ' ::)_ 

, , . ,-,~ ():~:,I:~~:~d ; .. ~~,~~~,:,~~a~~~~.~l~::~ -:~~;. to.:s :,~~~~~~·:~~:;~.:~~S:.,~~"~:la.ne 
in d,U.ect_.eompetitiQU .and t:haJ: ,30 percent .of his total revenue. is Ln • 

. ..... .', ..... , • __ .,~ .. .J __ .... ' _ ......... ~ .. f ... ," J~_- .. ,:.. .. _)\_.- ......... ... : .• ~. ( ... f':,· ~.: ',," .' ..... :.:: '.: .~ .:':.:':' '~r .. ,":.:: :";-":,;","", :::\:: ~.,.:,/ 

He r·tes,tifie.d .of_.his .. fir.n ' .. 5.-~,sueeess, in _ ~g ,~.ee. _,~cc;~t~,. _~bell e Soup, jI~rshey. '.;; ~'and ··wa~~,.f-i:om· Dt;l~l~~. :.He .'~~~ :Ya;¥~:t S 
.r .. " ............ ,.,_,' ... , ~.,,~;. ••. ~ ............ _I_..J ............ _.!.,,~ '-""' .. '- ........... ".,,' .... , .... ~ ~~ ........ ..)-:/r •... ~.,,.~, .... ,.~ ... ":.~ 

coneep,t~of .the ~impor,tanee _.to the bottom. line profit. of maintaining 
'." ~ .. '.',. ~,... ..... '.: .... ',' .. ;._ '" : ... ", ' ..... _ :: ...... , ...... ~: -; .... ,.;: o. ," r:,:. : .. f •• ,'~.' ,'. '.l""~ .~" .... :h/ ...:. ... ' ... :_. '.":": ":~ .. ;: 

good ba.lance . in traffic. flow between r..n omd truckload. He too 
~ ... ~< •• ~.' ••• , .. , ... :.",., ~'--.\.,~: ... ",.-.: ........ ;-::..:. ........ : .. ,., ...;..:),-::~',:'.: ',,:-, '. "~:.::...:..~:~.-; .:,.':;,,: .... :';:-:.I-~ .. :: ~ ... '~~.-;: .. ~~ .. : 

eha.racte~ize.d.~the proprieta%y .ca:r:riers as .t:he.greates~ danger -to the 
~,,-.-""_ "., ..... ' .. , .... " ..•.. _~H-.,_:_,_.~ . .' .:: ~,~ .. _ ... ;", ~;:~ .:-,,:~'." ... :'''': .. ;( .. :~ .. -:':,'" .. ~~;_') ~)':',~" .:_ .... ~ ..... ~_ .... ~:--:--::r.,~ 

tr:aeking .industrY,in .that. "they .. take the· cream and we get .what !s left 
.... "" •...• / .• ,:,. ~"" "d .... 1.,.. .1. C.< ••• , ') ... ,~_.,:,' .. ".:\-;:;.,. \.,.,.~.:_: .... ~,-:; ..... :"~-;:::.-:'::",,:. -:·~i· .. ;:~::.'·'.~~, ... ;!J:: .. ~:-.. -:.r~,~· ._ 

over", n~ting that some proprietary ca.r.::iers even. have permits 'from 
....... · ... "·.·:'the·~COtrmiiS-s·:ron--a1ld'···e01JXl,>ete-aero·s·s--t:he:bo3.%'d;"-l.n;-and-traekl:oad,--at the 

.~. '" ''', .. "'.' " .-- "\ \ - . ,. -"'j'.' -'I~'_ ,". ho' ... ~ ~.. ...~ .... 

.... end.::o:f·their ~ propti~1il:y~hauf:~th'.":thei: foi:;ljire':...#~t;y ~~~. biiek- _ . 
. .. biui;~::ae eoncluded ~oy:=Vo!ciUg ~'disag,:eemerit Witl:i':.t:he::sta:ff·':s~ 

, .. 1_ ...... "'" ..... ,.·_., ..... , ' .. ' ._"'~""''' ,_,I ••• ,11':- ::':./".:':.-;.'-,. :.~ ,'''.·,c.,'::; '::~'~~'.i"_~~.~ '~r;. ..... ':,-.t ;~.,"J' 

·::·.:deter.nin.ation<:'tha.t..::pe:rmi~ted-;~earriers:::ea-nnot::~~~~ly:,)c;~~t a 
linebaul 'LTL opera.tion that: would be of any competitive s1-gn1'fic.a.nce 

::""':r .. ~,":'~)~ r.~ :;,~,., ......... " ... ~~ ~ .... ".~ ... :... .. , ::~~ ··- ... t~~ .... " ....... ·,..,.#·.,., ... ~,:·,..·~,·, -·-.J·',...'r,,,...·~I ... , .... , r', ~.,.- .. _~.".. • ..,.... ... _~11!4.~ .. ! ' ... ,j, 

,.1. :to a .. cert:.f1eated ~e%'_"""''''-'':-~'~:''''. -.-.- .. ~,) .. ,.,~- '~-,.:."-'" ... ~- ..... -"" \.;..:.~ 
~~'.w-~ ",/',i.,' ,',._). ........ 1 ... :~~&', ,." .... :,... ..,:'~;:,.\·""~·,.,:,.; .. ·.): ... i :......;hl .. {~ =..::;.~~t.:.:;. ::C· :.': ... .,: ... ~ . ., ~',;" .. ~.~~:C~.,,/"~.,':: -::::~:::1 ,~C 

":) ........ ,.. ... ""\1- ...... :'" ,,"" r, i ..... _"l t.., r-, .<:.! 
"'-"'~¥"''''''''_''''' ... ''''',J''''',!:.).pOw ¥'MtI' .. _ 
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. . :.. c: ~ ~:' :'~,,~.': lr;~ 
.,, "'/' ,,~ -r"' .... "=f 

"-l: .. ,/ ... ", .. '-'" 

~.: ",_,,: ... :'-' .: ": .:': '; Elro.ld:. ']or~ ~Culy~,:'W: ~eer,;:t1ve:";;'~~ ;:'F~~id~t;~f ::u;v1ew 
~kiilg', I~~;,' -a~ce:tifi~t~d' hi~ay::COtnmoti ·c9.rd~of t_e=.:iftae 

<· .... ~l:",..'r-'-·,.': ...... ~ {"'-',' .... "." ....... ...: ..... ,,~ ..... ·.~, .... i .,'.' ..... _ ... ""', ,.".-., ... ."., '·P,.,' .. ·.I'"'·~I .. , ~ .... ""'_"11" '''1''_''::'' _,,..,,'Io~"'~ ,I""-"" 'controllid commodities' -as' wellI ~a:s'··a.-··rad!a.:I;' 'an(i" eencact.' 'p'~1: }lOlcier 
eb.roughaffiliatedcompanies, testified. of _his £:er.fi':';' ;l:iOrt-~kl~IOng 

.. ' iiri~':oP~ri:fi~ ;:'-:0£ :-c~iitidn"~df :e,~!fiCate~r:Jciirriers for both 
.• "",: ~ ..... ,' ..... "''"', .. , ...... ,..L._,., ..... ..-~~." '" ....... _ .. ,'.~ ,: ... ,. .. ~. '.,',- , ....... ,."-_ ~ ...... ~.Ir ... ~.,...~" "'1""""..'" ... ,,,"',. _.'~ 

., tn: ana. 6:r.1~ktoaci; ·and. o:E :tJli, 'fiet "1:h8:t "LTL ~an(!"'sPli:ts-aecouut'''for 
"'SO~' ~~eeni:':"~f 'th~i~' ~i£id.!2f ;::::H~: ~ ~t~;t!fi~d ·~gf "~~;:~~;£i;i'::' 
'·.i~:t~ti;n ~hiY·:~~eiiiaiify';·~y"-t~:-~~£.il:~irig::d'iC;dd :lia;iind"~~6f:tta.f£ie, 

• ...., ... ", •.•.• ". ", ." .......... ':~'-.- ..... r- .. , .,... ,.- ~'.". ,,' -.~ ..... , ... , .•• ~j w·,,"',·· .~ .. '.J ,., __ " ,. ...... f,...,.jIj ....... _"..".,.., .... ' ......... 

stitUig '~tha.i' 'tlleii" -p:r,C).fi iab1.r!i:Y ~ dependS upon . 'it ;'and' -tha.t'-~7 ":nust 
'-,~.. ... ... ,r.. ..... :,;,.." . \ - ..... - '-'''''i", .'_ ......... .!" ,''',,'''-''"'-'' : ..... ~ .. --~ ,'" _'_ ...... -"'r .. ~_~ ...... ;~ ....... ,._ 

compeii··for--bO't:h' Ln"and '~tmCkIoa(r"to-ma:rnta:tn··tha't -~oala.Uce; -"rre'- . 
.. ,:".~ .. ~ .... ", __ 1 .' ........... ~,-~ ... ~ ':"':"':'_.".~',"";~~~<. "'-'.':~::: "' ... ;,., ........ ; ";",,'",' ;"":~I-"'- "'",-' jr . • "': ..•• , ':.,._., ... ~. ,.,.-.~ •.... 

described .... their expex:ience operating 'an aCqUired "COt:lrlJon' ea:rl'er h

' 

~~:, -titieks:tig':' Op~iaticin :'~~g:~ ~~~ -;the' 'Si~a:'~fck,t~-iis ~;&~:ia~ramento, 
I • ~',"" ••••• , ..... ~, I~ "'. ,"" '.' .. ,. •• '-'. -" '-I ,' .... -', ....... "~, .~ - _ ~ .. ", .... e .. ." > - ., ..... ,,", ,r"'-' ...... ,.'.... _ .... '" _ ..... .," . -. and 'of 'how the "cori:rp'et~t'ive"footlUn -oasec!·per.:tittecr'c:a:riers·--: .... 

, , :';tf~-~d ;.~~:-tt8:ff:(d rr ";,(tb:~~ re=Stiit:~~tbat~s :£i~:-w.is··:~iY~:ible' to e 
" .......... , ... P' ..... ' '.,r ..... __ ... , ...... \"'-.,." #.... ~~r-~ ..... \ " ..... -,.. ,'''' ..... #.,...,., ~~_,.." .... '" ...., ...... e. _.! ...... _"'..--..... ...... ... .... , .... , 

. break '~even "oecause -~5 pe~ceiit: '''0'£ their '~ttaf£ic 'was' 'l.nterUD.e.; ":-He 
":',..:.~: ... -:_.: ";'.' ........ :.' ,.;-: :~~":.- ~ ,~:. ",:,.,:.~ "r. ":~. . .. ~.~ .... '--:: ..... ~' " ,.--, ..... ~ " -,:'..,...,.~,-••• j;'OO" .... ....,..... ". , •• 111'-......... :;, 1"':' ~ ..... ,... ... ,~,I", ••. 

. testifiec:~ he. se:rves·Sari,·Fl:ancisC:~ -from'Ca:souoy··:i:nterI1IWlS .... 
,",."~' ," ... '. "-",1:'" ." '" ,,', .•. :--". -<."'" .,..., _"""',",_-01 ~,,... . <~'" • ...\ ._ ••••.• , _,"", ,... ... #'., .... _, ..... "'. '0" '.,~.~, .", 

" hiniielf~' and 1iow ~s.iliria.s' is ~ served"'da.!!y"from-Modes'to-'ancr-·carsori'· 
,', ..... '~ ............ ~-", ".~1,: - .•. --.• ,,~~ .. .-,' ',"'~' .... ~"' ... , ... ".,_.~.- .......... , ............ '"f"".- ~ ... r .. '-;" ... ,.i""'-~.~'_"""'''''' 

" •• h ~en:u:nals·: -He -too 'disagre'ed . With "'the ~ staff's -detemula:t!oris ""that (1) 
. , .•. - .-; ..... _., .... "·,··f ..... ~. -... ~" ...... "'~'"'''' ., .... -........ ~ .... ~ ...... ' .. I, ... ~~_ .,..~'. " ......... olI# ... ~ .. t' .......... :.. ~._~~_'.,,. __ ..aI:' 

- . ·"a;.~pe.#.m{;~l#d ,~;il:.~,,~c§o~~.,~w~l;y ·:.~~~~et·~ a·.·l~~:,~~ ·1..TL ':'#ration 
, •. _' ••••• :"Wo' ......... ,_.,,)" ..... , ......... I .... ' ... " ....... < ............ _,,,...... ." •••• "" ' •. '_ ......... " .. ~ : •• __ ",; •• :' ...... _.::::_ .~ ::'::':',.":;':: (' ."":::." .... '':/ 

, ... ·'18(-Culy~' is "also a' m~r-of ~ the -boa.%'d of'directors ;~of'Ve~tem :'MOt:or 
-: ~.: Tariff~Btireau/:aet:tve in:,the::californ!.a,-T:ucking AssOci3t:iot1~ a 

former. --officer ,·0£ the:~Common -.Ca.r.r::iers .. ,Conference. in Ca.lifomia., 
as, well as ha.vin~ been a mecber of'1:he originar-Interstate-·~· 
Commerce -Comm:t:ssl.OIi:-carrl:er':C:roup·· which' filed:; the :,first=ea::r:.e= 

'owned tariffs .... · ,.... . .... ~ ", ,. "..'... - .. ~ ~, .. '", ._" ~~ .... " - " ... 
~, •. " .... ' ... u-'''· .... ' .... ~ -' ....... ., .... - .. .... t . .... , ..... ,_ " ,J-I .... .I ••• _:....' •• ~ ... ' ..... _~ iooI.;.;'"~ .. ,~:I:-:....: ... ~ 

19/ With ,:'t'L single aomponent shipments:;to<iay .. prcxiucing.,about_10_pe:%'cent 
- of their revenue. Most: of their spl:i.t-delivery'''cOmponElXXtS weigh 

under 10,000 pou:c.ds. ' 
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. tba.t :would_ . .be o,f" any~ ~etitive signifie.aneeto certificated ear.riers, 
,,",,c_,.~ ... .,..;.,, , ,; .. _. ~,'~ ... "" t • ... :·.,.:': ...... ' .. , ..... 1 ;'::: .... .:~-~.-: .... :>', ..... :",:.. .... ' •. _ .. ~': :. ... ,::~ _':. .. ~.:..: ......... , ... ~:":'"','.-" 

.01: (2)_ thatcompetitiou f:::'om :p:r:oprtetary ca:r:ners is so limited by 
.. ', .. ,.' .... , ..... , .. ..,.. .. ,,~ .. .:...;:.<::.'.(., .. "'I.,,).:',~.,.;. __ :_ .... L~--:::':;_., .. :., ... ~., '_.1 ... :' -.::, :; .... ~_ .... /:: .• ~,.:- ':"~<.:7:~("~~ .. ~~.J_., .... :"" 

cost .factors anct.other considerations as to 'be of insigrdfiC3:lce to ", _.(, "~.: .... _ .. ,, .. _.:..; ... ~f.,:. I" .... ~.'.:~ 'v ":r-.,.: ... ::.: .. ".: .... ,::,,_ .. .,~.,:.':.' -::<_ : .. :"~- ... ,. ~::.,:,::t',":: .... ;.,. :;"';'~'.- ... \ ..... ,... , 
the business of certificated car:iers, or (3) that trw:kIciacr-shiPments 
are :~£ 'le;;~' ~~';;ail;;e" "t~,.:~ehft:fid.t~ :~er-;:':t~ 'iii:::t~irig 

. ,... " '. ~.. ,.-' , " • "" -.... I"'"o-~. _ - '.', co •• v-.., ¥ _, .'" .,,~'~ - r. -- ..... t", . ~. ~ ..... ~~ pO,'" ~ ... ~',... -. ,,-(1"> 

1:llese·:~s.ia.ff~de-t:~tions "'Contra:y~ :to' 'thi"£iet:'s"' o:f' ~rif,t :ill "the oJ_ 
, ',' . , ' .......... <','f" .......... , _._-/h .. , ..... , "' .• " " .... :- 0, - .. J' ..... ~. """"~ .. --I"0"""f!t"' .... ~ ... \- ""_ ...... , Ca:iifOr%iia' truekirl' ii{dus~"'" ~'"'.' ',.' .... "- .-., .. ". -.,-~ ~ ', ... ' .. ~. ,,--''-, '., - ....... _".c:-

.' <"", _'J. 1 c.' .... ~ •. ,g "1_" .... ,. , ... ~ .' ~.. -~.',"- ~"""'''l·''~·.'' "L, •. ' .... ". __ ,...,,,.~,, ':..,,...--.. ...... ,.. .. ~,-~ 
, ~; ~;:-;~~ ·i._·_H~i.i~b¥t:k;." cis~ii.#iotl·=a.i~< .~CiMOp~e~, )~iness 

Forms"" 't:esiified" cllat -tOdai: Ms, fim''h:iiriales' approX:rma:~"¢Iy#-SO"percent 
° .,. ,7 . ",r',,". - ",.''-~ ~",,,,,,. , .... ..- ..... ' _.~ ,-",r," ..-.... -.' .",-.,,--. of. ," ,.~_.{ .. .,. ...... '1'. 

. of~):'tS. -ciiii.', e;aUf~X?~_a. ·'~ix~.ifig'-· .~~"tn:L.-n,;' and' ·'tcickl6aCf,-" ~tini· "to 
.. 5'66;'060 ':pounds ~da.i ·l~e.'1.l3iil 'an<l'400·, C.OO:-P:~<:2'i a1';';i6cii.1:; 

utilizing 10 line o:ud~':~'; :4s~i.f;;;e; rr3>;ie:.~~" :;i.ni :26 :i;e:;.i:. ieii.v~; trucks ~ 
."., _ " , ,~ .... 4. , .. , ,,,, .. ~ _', _.. , ~ .. ,_ ,", .c' _. A'. ...., ..... " ... ", -t- ,~ ..... ,. r,. v _ .. ~ •. 

with ~e ',:emainin8,'2¢'-7pereexit: <Virt:tW.li,~.a1.l'",Ln:r ,goixlg: mainly to 
~ ... ~ ,',.... _~' " _. ~ .", ""... _.. ~ ." .. f 

certifieatea.:~c·ozmzion: ~eaxr:Lers: With some;-Qver£lC)(oIp:t:o:: pe%':1tttted ca..-riers • . :~:.,,\ :' ... :_.:\ ....... ,~., ... ~;:., .. ~=-:::.-~ ::' .:'. ,.,.:.: :,,-/ . .oJ;' ,'." "" .. , ., ~-',;.,,,,~ ". ~-

:Before instituting~its:OWt!-.:E~~~e~::;y :OP~i~.:..~.:~66 it utilized 
both cemfi'eated and ~tted' ·-carr::ers~':for; all =:ttS:::L'I'L and , ._ 

1:rciduoad: ~shipment's~~': -Des·er:fJ!iin~;:·the· prlmary ·-<:oris:Cde:ation:~in'·:<ieter­
'mim~g~wheiheri¢.\ise com?a:lY:~~·;·O:;~-Or-hire t:rucks"as::.eeono~'-;.;h~ 
testified';:that" ff·~he. ~y.::tru:ek.: cOtLld ',dQ."=i1;-::for ::,l:ess ~:~·~the; 
:'publislie<l.·::f~";lii~e iai::ei'; ~:a" company··:ttuck-maltes ;·the ,~:6.m;.;;·but~:tha;t·; if 
they'haiino biCl<.:h8:tif·:eney "':firm ::it: Out' :genera!ly •. ~ .'He too :disagreed 
with'·the: stiff ':det~'tion :t:ba:t ComPet:£:t:l:on £:r:6m':proptiet:ary ',car.rie:r:s 
is::::so liCited-:;by cOst;::Eaeeors and other cons:(d.era:t1QnS:;,as.-:::t()~be<;~·· 
insignifi~e, "affi~g;tha:t both ·'certi:ficated'~arici;perm:t'tted:;ea.r.tiers 

__ "aggress1veiy" solicit bis-::~:i:iless~::·Hollenbeek·~conclucled ~byotestifying 
that ':.his~f:Lr.h f'S :,:t::uek1ng'::operations:· 3.%e;:.t:otally:'apart from-=fts '::printing 

~. 4' ,*-'" .,...,.. i·,~"., .. , •• ;:~ ~ ~. _J" ~,~"".",,, ". _. : .. __ ... ~~.. ,.. ..,,. ..... .,' ~.. ..... .. 
. . bUsiness, ~ and '''enst" nowhere--else '.m-" lots ~nat!onwide.':-ope:r:a1::tons:;.:J 

existing in the West only because of the particula:r: economies. 
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~" -:~e' .. ~\, ./ .. 
. = :': '~:i ;;; • c·:; -: ~~ 

·* .... ~ .... 'rr ... )' ... '.' .. ,-.-:--.• ' .... ,~,., .... r,"\ """ .. ~, . .-..7 .. _._ ............. \ fr' •• ;" •••• ' _ •• ',!.~.~ ....................... _ "',~, .•• ,~,h :''- •• _~'' •• ,,-, .. ~' ...... 

.... " .. ~ •. --.-... ~. ''!he presi<ieiit "o'f'Di"S3lvo' 'Tr.iclWig" COmpany ,~Cb.a:rJ:es ~Ja=es 
-r,', .·I~'" ,-. ,:,,>:. ," "'._~/' ............ ~/ ... -. -',' -....... , .... , ... -r- I .. ~~ ... , ... - "'.0'" '.r,,"' -. <,' ,,- ,. •. J'~" ...... ",-~,'_, ",",'. -v .• 

Lawlor-; ~:fonier . 'P:.es"i"dent of -the··C:ill:fo':r:.ti!a ''l':t"Uc1Wig-ASsO(::tat~on -and 
(:::. ~ .. ,:: .. :-:.~~~ ... :_.,.~ .. ;-':. .. ~~'~,~: .. ::.:;. ~.: .... . r:, ~ ... :'~ :." .... ", ... _' '.'''''''',' .... i· .•• ,~',;"'" .. ,..\ ..... "./, •• ' ...... ,. ,",!,,_" "'~'''_''+ , ... ~ .. __ ....... 

,"" ,a. ~:r~s~t ,~~~~c~~ _~f. ,tliat" org3.ri:rzation"·siil~e ·I96:r~ .. ·testi'~:i:ed ... of)lis 
._.' • ",-..., , ,~ , - ..... , • ','1 , .......... ' 4~ ',"- -,.,.. - "'--'!'-"'''I ~.,... .. "..~.,.. .,,~ .. ,. , .. ".., ... . 

, substant"i3.1 "e:tpertenee"not' onl'y::iri·· eeruficatect' 'auck£.rig-' -oPerations, 
. ~~~~~~isO, as 'p~is:tQ:~~-::1i rii~lo~~:Mit~; ~';({;i-~=~:;~tt~ d.:irri:er, in 
p~t :<i~iati~iis~~':~d. :i1~:Di:$.;il.J~:~~i!~' .. y~; ~~hin::~i~: hei~f: 

... , ............. flo • _ "" ... j '." :~. I ... ,' ,. .... ' _ ... ; ........ __ "~' .~ ~ ....... ..... 

pemit and conaact a.uthorities. He ·testi£ietl ·tJ.i.at'J)':r sa1.vo""'s'~" ,~, 
", -,"" .. , ,,:, I".'~",""'~' .... 1"'", .. ..... ,'.',. ..... ,.1'" "~_" .,,_ .•.•• : ~._. ,_" f,,+,. ..' ...... ·~I .... _. ",~ ,...\-'-: I~·. _ '". ... ..-~ .... ,./" 

. '_" ·.trucklOad. bUsuiess;-' 50' p¢rcent' 'o'f thECwef:ght' 'and" 25' percent of its 
.. ' . ".:. ' ..... ~. ' .. :~ '<_ .. t,.: ... ~:;,"".;.r.(";,":".,, '~:.' .. ;;~;'lhl:;!":".t~~ ... , .~ .. ;.~:' ,~~~~: "'r:..~_: :::: .7. :.·.·~'''oI' ~~~J": '.' ~;;~-;..~ .. ~ . ;-'r:::::' ';' 

.. %'ey~em;-~,~ .~.ll~s ~"~t_~to_ ~s,:t:, l.ll the Ln. bUs:z.ness •... I:i. some 'ax:eas, 
• , .' J r I ",", • • . .... }". ,,~ ,.., • -. r-.. .,.".... ... -' ~ ~ .... ,. " .. : 1- .. ,.... _~ - • ' .• JI' 

. -he' . tesi{£i~~;~ 'fO~e= -. -, "te'~. "sal:iila-s~, ~ixi1:>OUild' .£1;~' ii;~ 90 "l)el:cent' 'LT'C/ and 
" I' ~ • ,.' j • , , ~ " • ~ ,.+,' r.'·'... ~". ~ ...... ..... •. I, _. ,,.. _ . I' . I 

, outboUnd -9C)'" h·erc:en:c-"'c:uckload:."Not:Ul .,'. 'tha££' -' --. .'- .,;. ,;,. .~ '; .... ,- '.- c 
'.- " ~',,: ..... -.... :,.:-~-:?:.-" ' .. _ :":--,., ,-.:-:::;:._"'::.~:::' .. :.: :,~-,:--8.f~ .::'-;;'~::- .', .... , - - _ ... ,-.".' ' ...... 

" _ _ ~'If .. ~~ a~e. hauling. .one .. way it' s a. lo"ser." . ';o1ehave'" -'"" -" .. 
,- .. . to··'haul·'·two -ways.-and:--we"··b,ave· .. ·to.··!ia.ul; 1:>oth:-ways: ''-:'~.: .... 

'-":. ~ ... wi.th· max:t.mum:pay.load. :.A::J.d· that.):lea:::S.,.:.n..,most", - -' --- . 
:cases g~~ ~tb: ~ays r~~ a. ~~in ~t ·O~.~-:--' :~.: _ 
truekload .f:el;ght a:c.d -a ·certa:lJlamount .. of .. 'L'I't ""'" - -.... .. 

,·fr.eight ,."in. o~de:;"::to: :fully',util~. f1!rr. eq~~.J~:, .< :;- : 

.' . He .:ass~ted .. cllat :the:e:-.wou:ld- ~: .. no· ~p'rac~ic:a:l way' ::to:,-~~~~~ ... ~1:-n. 
into. ; SaliDas. ,wi1:hout the -back .. haul~t:tr.ckload. freight. f:om .. Sa1:tx:za.s, 

'. • .. .. . .'.c ". . <. ••.• ~_. _ • 

gi.Vexl; ;-the ;~ate :s:truc:tu%.e .:in·-:which~::h~ ;.; 'trIUS;t, ~~;e~ .~.:~~~~:;: ~~~ 

...... P.Qinted; :out7:in ,his ct:,est:~ny::::~.,.:L~ .-;l~~ ~ ~~.~t:~ .. ,:,~~ ::~~d 
... '. and/or ' . .rear load a· :ttuekload .. shipment· with; ~I..'I'L;. ~·tbat. "bo.th. lmto· .;.~ 

".~ _., ,,~, ~ ""-'~'''' .......... ,~ .. ""' ........ Jo_, ~ ... ,.",,! .. , '"._)~._. 

- _ ~~·:.'t~elves:-wou:ld:-.~~ l~seJ::s,<:b~t tog~~:,~J:~~c~:.:l?::<?..£;~~~~~~; :a:e 
cons1d.er$;;his:::coropeti·tion to;~be the thousands .. of per.:oitte<l,· eomcon, 

~' .. __ .·:or,::c:ont%'act,:,ca~ie:t:s-in -,the.".s~t~~~.· ~:~~~d-Di ~i;;;Ks ~.~'~~.:':: , - _... ._ ...... , . ......... r, ..... ,_ ... _.~-- __ .. " ...... j , •• , ....... _-.._ ...... ','.,_,: .. , ... -. 

'.' .. :' ,-."reasonably.~·.sueeessfu.l':~."'use. of leas~g. ,auck and ·.driver "to ~ptivate 
~ " "'" . ', ... -,,' - .... ...,;.. . .... , ....... ..". _ ..... \t_ "J... .. .. _._; .......... ~.-" " ..... ' ~,~ .• ~:> . .,. 

: -: :-:.:' _·shippers.:-;.in effor.ts,~to::,head·.:of£:,:tb.e,:zcowing·"fleets. o£"'proprietary 
. _ .. . .~, . 0--'. _ ~ ... __ ... .." -.~. ..... • ...... , .. _" ~ .... _" ( ......... '" .; 

ear.tiers _::: .. :-Re,~,.al~:.no'Ce<i the ma:D.y:-:pem.tted. ... car.n.ers c. who oper.ate ,...as 
, .... ~ ..... - .... ~ •• 'Y'" ";' .... # ...... -, ... ~- .. 11" • ...,. .. _'.,. ... _1..,......" .... 



, . 
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. :: ~' ~) ,;.: "'rI"-'.~ .... ,'" ... 

: ::common car.t'iers.:·~.~.:even:·:a£~sComclissiOXl: cea.se....and·desist-Ol:ders ... ~r .... '.,'" , ... ','.... "'~'--~'" . . .... .....". .... -,....... -,,- .. ..-

:·:::''aXltilcaught·~ ~Ilaming::s.a.y:A:rea.:tos-Angeles-Express -as .. one. ,.~While_ '. 
Di Salvo,::bas::,i~~ter.ninal~,-:La.wl~,~'sta.~~ .. ,~t .. ~~i·';';i~l~ti.~·:i~ 

_ ~ . ,,; .-. .... .... ._._11'-" .... ' ,_~ ............... "".'" '.' ~ __ "'_ .... _,.1> ..... _ 

very insignificant as far as competition is C01lCe:aled, and,.that .. .in 
•• _ ............ ~ .... _> __ • ...,; ,r •• 

C - the: Los· Angeles;:..:.: SaIl/Francisco, lane, ,competition .. is . larger from 
• .. • ,. • •• 'Or ..., ..... , ,. • ',' _ _ __ ~ __ •• , •• '. "",.01 .. 

" .. , those,"ear.tiers-who.··ba.ve-.no·ite::n=jnal~.in. either ~ loeatiotL'Chan from. ," 
.... .~...... .... • .... ,. ..... .,,'..... . ...... ,".r" -" ... ' _~_ ....................... W<..,' #_J ~ '. '.. • ... _~,,_ .. ,.'~ 

those:who:-do:. :~He::deseriOed.how, .. location,. of .. a r teminal_ .. is,..an.~economic 
" - .• ,. --. - r .. ~ 04_",_.... ~ •• I. "', _ ., .. ' _"''' .., ... , ..... ~ ... .., _.......... <."._+ .••• , .. , ......... ~ ..... _ '"._ 

decisioIl:, ~.:when:: i:t= be~~s:.more economical .. to bring ,~in ... freight .. and 
_ "-".~- , .......... . ,·.r·' •• __ ~, _'_ ............. ___ .... _.J _'''''--''''-_ • 

. brea.k).it-.'dowu: for re.assembly- for local .delivery~.y.ou"loeat:e 3,,. .,_~ .. 
, • .._.- - ..... T. ~"'~_ ._, __ .. ~." ....... ~. _, ,,~~_,.:...~_ ...... _ ...... _ .... ,._\ .... '"'".~J 

terminal •. _: .. ·.Until then~:you.operate~without one. -,.V'ol~ c:omes,.,fix'st. 
.. • -,. j- .. , ... " .. .1' __ or_ -.- ... _~_.,,~ _ .• '~ . .,,""' ...... _!' ... · ... ·r,;._ •. '_'-.1 __ ';&11 ... ,,,,, .. ,;~ • 

. ; He .testified -that many"pen:titted .:cazriers.based,in Los:. Angeles_ with 
. +.,., L ..... .,. •• '" ,~', ••• - ........ "- .. ~_ ..... , ." -..- .. ,,_..... ., ._ • '~. ,...I ...... ~ ... t' _. ,,, • ..., ........ . 

_. a:- t:exmina~.:: .there .~le: ~kload ~s· Angeles -._ San .... F;rancisco., daily, 
. ... - ....- "", _., .... ...... r •. ". ,,, ...... ..-. -"'" -...,l • ..".." ... "" ... ~. __ -.' _ .... 

. . : .. -and:~some .. :dey~lop:.int:e.rline .. ar.taugements to serve·.further afield,~~." 
.. .... . ... " --,..... t .,.- ,.... ,+- '..... ... • ~ •• ~ ..... ...,. _.~ _....... ,,~ _. .. , __ .... _ ..... ~ .~ ... 

__ ... ' es~ci.a.l:ly. wi:th !.TL;:: .a:nd.~tba~,.many, .otbers-·with~no tex:d-n.'ll,..at,all ... 
, - .. -" ...... ,-. - ~..J _ ............. ".. ..._ ............. _ ............ "J ... "w '''/ ... 'J ... e ,.:' (nam:iDg.: Rissl,In~erna.~ona.l:,a~. 9tl~_-~le):.~:. ~~~~:~~~~~~ ~~l 

, ".,: ~~ ...... , - .. ~ ers·.~ - ," ~""~.'... ~. ' .. ".: ,- ' . . . ~""' ~ . ,. . 
.'" t...i. ............. ~ .. ~. • .. ,_ .. -4 .• \"~""~""..1 '~.... <t.~', 1.1_'.': .. ::---':.:.'0: .';_. '.~:~.:';' ... ~;,:: . .:. ...... "'~., :):".:: ~_"'::':':';:-" 

.. : ::- .~:. :-::-:. " :-~.: ]..awlor:: ~omp.let:ely .disa.gr~" that·, pe:m:Lt:-.car.d.ers" caxm.ot~. 
• - - ••• -- ...... -.. • ... _ _ • .1 _ ",. I .... _ r- ......... ' _ -.I .... f-'~ .. ~ .. 

. ·;la.w.ful-ly:. conduct :linehaul operatioxls. <:ompetiti.vel~, sign; fieaut... to 
, •• .... ... 0,. T'" .,_' ..... __ • " ...... ~ .~ .... ,.. _. __ .... - _ "." _ _ .... .1 •• 

.certificat.ec!::·ca:r:riex-s, ... S;t3.:tinS:·;tMt; on, .~::~~~~ry ,~ ~Y -J~~,::.':>~.~ 
cott%f>eti-t:l.Ot1·.:_ ':"1:Ie: also:·di:sag::e.~ ~,th. . .the. st.a.ff~s.., fu:rther,,:.detemiDation . . . ".'''' ....... '- _. \ ._,.1. -~ ... .,-,..- _.. ".", ..... ~ ~ '" .... .,6 '" .. ", . 

. : .-- that .competi:tion~ .. ¢.th 'Prop.tieta~-. car.ti.ers..l.s .so~llmited~py .. ,cos.t_ .. 
,- • '" '.. ,~ .... ." .. , ... , -., - - a ...... ~.~_ ---. r I,. pel ... ~ .. f ...... J 1;:'" _''-' .. ' _" ... " 

fae:to:z::s",~ .. etc:;._:; as: t<>::be.:l.nsigc.ifieant· . .to, .certi.£icated~. ,C2.n.iers~ noting 
,t ... ~,--~, '.' _.,. _~. __ .. , •.• ' ..... & ......... ' I" .... _-' ... _ ... _ ... ,;r~' ...., ____ h _','" 

.. : :that:,,80:.:pe-rcent: J>f· .. the·.-_~ :r~gist~E~d:~ :~: ~f~o:?5~:,~e! ~~: ._;:~_.' 
. ': .: '.regis:t~ed .. ~: 'the.:~cking c~:::p.~"l.ies .under .::::egul3.tion,.. and. i:bat:. w;ithout 

... ; ".." ~ '.-' .. ' •••• , ,-•••.. "'- .... -_ .... .- - ... _~ • .! •• <._.,r. .......... ... , . .)_ ~..,. 

.: ,.~, .. : :'them: :all~:·tb.a.t::~usiness:: '~ey" .. c.a.:rF'7 would. ,go common· or, per.nit:ted._.earrie::. 
.. ..' .... " - ...... - ~ .. ,.~.~ -- ........ « .... - .... ,.! .,J __ ... "' ... ""..J_. __ , •.• -..I 

He .a.ls~ :,assene<l::-t:h.a.t~ :,P:a:reel -deliv~ .. c.a.rti.ers,....a.l."e ·not .. el;:n;nated, as 
-.,... ••.• , .. - I··.·· _ ~ ......... I(L._._ ..... ~ .... #..f .. , 1I.,.- ..... ...,. ..... I_ ..... _._ w ... ,.} • ..1 ~_ 

.:eompetition by the, .weight.,-l.imita.tions, placed .. upon! them .. ,,,, . .In .c~c,l:usio'C., 
A , ,. • .,.l - ~, • _ ft' ~._ ....... r.~ .. '_.0."'..... ...,.\.; ...... ' ..... .. J.)~'" .... , ........ ' _.f ..... _ ,'\' '_ .... 1 .. 

~ . ·.La~lor::tes:t:i-fied :·tbat· ·'!~titio'll.-is'.much. ... tougbe::... .. no~~ctban..i,t. 's ~er 
• '. .. .... '_> ~ -~.)'"'~''''''''''.'--''' _v .......... ~ .......... --.J~_-.,It .• ~..J .~_ ...... ~.:._~<lJ 

c~,~:, 'and ~:"·tbat"CME-...a.nd ·Delta Iwould~p:eobably._be.D:£' .Salvo.' s, b;tggest 
, • ....... .'.', ~"c ......... _ ..... _.~,.,_ ...... ~ • ...; ............... 1 ..... _ ........... _'fI_ .... \", .. ", ... ,J .4.\,,/ _I: .. ~ __ .J'S. 
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comPetitor:ill :::all;':\otc:::'lanes"';' ~:a.n&':7:'ePeated/hl:s~.f disagreement: wi th::.the 

st3:ff··:tha.t:truekloaa~'is:of:··lesser'·;~cei~to::·ce:::tif:tCaeed 6ar.r1:e:rs 
t:ban:'i:rL~··::"st3.tftig-:-agun':-;th8;t::rio:'::L'I'L':C:ri:riei:::;,c8:r:i::sUcceed:--WithOut: .:c 

-:''-::-~:':~ ~;:·':'.Appl:tCan~·r:s':'nDal:.witiiess;·:;''MAr .. nD:~D·::·:';Gilardy;'~;p:resident::of 
SySt~ 9'S:;: a::cer:ifieit:ed;;:general::e~ty~er.tri:mcrj:':ca.r.z:ier"~operatil:g 

:: ";:ZO':'texCJ.nais ::t&ougb.ottt'~:iizost;;of,:;'t1le'.'Sta.t:e; :'testified th8.t-:;'the:;;~ ':/ ~ 
't:ruekioad::portion~:of b.is~~'baSiiiess: ".~: ':!s ~;,.a.::''key; faetor~beeause:::in:' ,'; 
almost all::,:r;:;.sta.nces::l:nvolvi1lg:inte;::'t~l.'~o%' 'intex'city=:OVes-:: .. 
- '" .... ~. "..... '~. . r _ ," ,,,, ..... "',"'>-' • ,. .... ~ _ ••• _ .' .... ' ~._, '" ~,_ .'.. ...~ ., .'..., - ... -,," .. _ 

. it "provides the" grea:ccse source" of- our' back~haul; the ~l:>alancing':::;:: 

. factor":;:' ~d:~by the:'eombixi3tion;:they:=e-::able:,~to add::L~4S::'top arid J~.aek _ ' 
fre:r.ght,·to:;·t:Ue~d, '~"wel:l:~as; to:mar.ry: trt:ckloa<:r-=:riai·lers::-t~ L'I'L 
~~ileis'~ ~~·I~?aad.itiou:~ hC test!fiea;:~maiiy:: CUstomers: reqUire:: trUckload 
1:0-be: takeil~Witli l:r:rJ:': ".!hd.r:~ ri:uCklOaa,'-ii"lVo.lves:'l6 Percent: of:' revenue 
and 38:'·; percenr of:~~ei8ht> .. Wl.'t:h.6ut:": it~; ;', Gi,la%'dy"':s'ta:ted, ,:~ '1:hey~;eOul<i; not e 
handle the L'l'L and stay in business. His eompetition'".I.:i:s=.cert:i£l.eatec:1, 
~1:ted;:' ~ontr:J;C:t·;·~radl.al: cOcmon~··'a:D.e. 'proprieta%Y:~:r:iers, and the 
parc:el~ delive%y<s'~eesc~::rHe~ testified ·that :some :of::hi'~ compe:t:itors 

.'op~ate· oUt"· ~f( ·~e:~~l/:'some<with'::none,. and: "Others:,: ;fo~.example 
.~ .:. ~ ~-: in :'tb:e: 'san':: ti3.nC1.s'6ci· ·_·:'LOS'..I~ge-'les 'lsxie/oPCrate:i 1:hrough') .~~..:1ne 

ar.rang~t:'i ~tb.oUtte~'1s:·'iri~·tlie,area::, ,He:"·too:. .d:i·sagr~ :(1): that 
" pemitte~d:;:'Ca.rriers';: ,sUbs-w....arit£al;··:eOmpetition:'·for: b:is I.Tl:;~) ~not::':;:. 

lawfUlly' conduct- :l-1ne.' 1:iaUl':' 'tn;' '¢Fe'ratiOns: ~in":siinific:ant:r(~iUon 
~.:- :to" certifieited:"~ers ~isj'assertec!"by ,'the'~sta:ff,/=(2)=: tM~:prOptieta.-y 
. '.:: ~ .. ""-~ers:::are' sr;' li'mi:ied 'by 'cost; £actOrs'. ':to: be, :ins:tgD,i'f:i:ca.nt: :eomp'e.tition 

:., to:' ~eez:ti'fica£ed~c.:i::iiers;-::,' :UotiUg-' -that -the: -bes't:' 't:r:a:ff:Co' :'goes;:;,:.~;', ~ :'.' 
, : ... :, 'p"ioprietary ::and? "~-:':~wej' jUs~' get: ~e: ·'leftOvers~;,:.,~!t'~~ (3) :tllat: :p.a;:r:cel 

::. 'aeliverY':~niers':are; :'not':'suostanti'a1? ~~t!tion~::-::nOe:tng;:tha;e "seven 
., I .' ~ • 

: :P:ereettt:: o:fbis ':rC'ienue' ':is'/'1iiird,~'e3rne(r::: ~1:ti.trishipment;::or ~(4-) .tba.e-~ 
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truckload is of less importance that I.'IL. In this last regard he 

testified that t:uckload was "absolutely essential" both .. :eo" .. ,.~ . 
..... _ .......... ' ....... _., ,B'o 

comp.lement- L'II.on·. f:ont-haul·..and .to~ ac.cOt:lPlish bac:k=l:l3ul--to-'get'-the 
.. , • . - , ... ~ .... ~ ,: _ , •. '_ ... "_'~ ....... _ -oJ • .... ~. u, 1_",_ ..,..~... ...,'-_, •• " ,..' _ '-' _,.,_._"',.j. .... _ ,,;,.~ ... .,r .. 

. . -t:ucks-· .bome.. .- _ .He asserted., fi na;1 1,y... that._ .ca.lifornia_ .t:rueking is. gett:i:J.g 
-. .,. _. '-- -.' ..... ~ ': .. ~C_'.''' ____ W_''''_ ... ~ .... _ .... _ .... r~ .... , .. .{II .... _ T.v._ ,"'/_l_!~/~_ .,..1.,-•. ,." ""/.-'.h..~ "_,,,;,,, 

.mo.:r.e,;:~.~~i:ti'Q'~ ,~~t~.:q~~~~y'-~~~.~~~~;'~~g~,~ ·~e~~~ SreP~;:,~~ .~~:;;, 
_~:: ;: :,:·acqui:r~d ;·s~ "~_~~~S:. ~~~:~:Y~'::P;~~'~Y::'~;!-'?=~S:::~':~:'i= :: ,; :,:;' ':.-.: 

,. __ Staf·f ·Rebutta:l .. _~., ..... , .... -.. _ .. :.: .. / ... -... -:.'-'" ..... _: .. , ...... ~_ .... _, ... , .......... __ ._.~, .. ~. _.-.~: .... '.~ " ' .. "" _ ~ _....r.. ~,. _ .- ~ , _ ;~.,#.:~.',.~·:~.;~:J.·-~·,.::.:...~;t;rr:O~::r"> ,,~ ... ~ ... / .,.,_ .. ~~ __ -<rT __ "'" 

~ _. ,. A£t.er,' applica:c.t ,,,rest:ed its- ,case.on .. the. rehea:r;ing.. p'has~" 
... _ ....... , .... ____ ••. ,.,'" ,_._. ___ .~.;,~ ...... " .... , .. '_ .... _ '...C .. _ ,._',. __ ...•. (,...." ......... _' ..... ., ........ _~ ___ -'_~-J;, ... '" 

the sea.ff.··1:'ecalle<1.,.i1:S- expert.,witness. Smi.th. wbo testified of, his 
~_ .... ~_. "T"':':"'~::' ~~'''' ...... ~ " .... , -- .... ,._.,--....... - ... --, • .,..,.", •. ,.'.,_ ..•• " ... ~ .... ~ ....... ,~:, ._' ........ :,... .....,::t ......... .;,.:\,.t._.::i.~:: 

dis.c:ussions·.with. Allt:rans personnel~ oyer use of;. 1 ,:7J.4~ .to Aep.r.es.ent 
..... -.... ..". •.. ,. ,.) •.. _- ~-"- \." ' .. ~~-.- -~ _ ... "') ..••. '" ..... ·' •. ··r \f .... ·c .......... ' .. _ ... ,~, .. _ II ...... _.0-/ , ___ ~ 

:the~ .. m.m:b.er·. of. shipments . .inthe1: .. response "to. the .. sux;J:ey.::t1le~~s~taf£:i 
•• , -'~, .............. ' ... - ., •••• " ....... __ ... yo •• i ... _ ., ...... " ... ~ .. .oJ ... -, __ 0 •. _ ~_ ....... \~"~."'.·"T"""''''·'_.·''~ _~"''''''''_''~_''~ 

:. :::,~~~~y. .. ~.f1~ ~~~e5~g~~/~~:?e:;~~_: a~~~e.~:~~ i~:. W~0(~-::::: 
.:e~ima;te ;: .that, !lSs~y, actual. .xeeords,. wer,e miSsing.' __ 'JSmi1:h~,. _::-_ 

,. -.. -. • ............ +, ..... -'--',' _._ ,- __ •.. _ •••..• ~T·~ .. ~·.· ._, •• • ........ ", __ ,01 ........... ..., _~,' ......... .,~._, 

.. admitted -t:.bat ;he.had . .not- :beeo. awaxe .. ,of .. how, _extens.ivelY_AllC:ans .had 
¥ •• _ ...... ,,", ,~ .. ,-.~ ....... ,..... .". ",- ........ - ••••• " .. ' .... - • ~."''''' ~ .. , •• , ...... ,'.~ '''',./ i" _ -' '. ~.J. ... ~_ ..... ,.:'",«~ ... J ... _ ...... . 

_ f1:na.lly .used: ::1,:7:24 .o%'; a .. .mu.ltiple., in. :responding .. to.~tbe .sa:rvey--... : He_ W" I -" ,,,.- - .... , :._-.: •• w".-. .:.::...... ..... r.:::: .... :;·;'·:.' ::::..~:. .. '~ ..... :.:..=:~.,:....._~ __ .:.·:::.-::..._..:...:._4 .,-'".", ... - '_#oti.._ ... -. R .. '~_ •• _ ......... • •• , ..... 

··agreed tha.t .he.and· the. staff· bad· ,not· auclit:ed. 0:" verified carrier .' '. , ..... " ..::......:..:._-...:., . .-:...::....:...~"' ... :-...:.: ~ - ~-' .. -., ', .............. ~ ...... , .... ,., ........... _.-f.< "'v' ..... :. • ...J ( ...... ..)~..J..,;!J.i::.,' .. :.....:.Jo ~; .... , 

'. _ :r.e.spons_e~, :~'y means: of .~field. ~'ti$its-, ,.nor ;bad. ,he".foll~cLth:ougb. .... ~. 
. . ".~ -·' ... ·l • ... ,,~,. ,.-"'~ .... - .... ,.~"'~ ......... ~~ .. ",.,,.. ... >1+-- •• .,_c_~ ...... L .. ~ ~.~ ...... ',.,.,.J_~:" .... / _,' .. . 

. when· -cartiers. -did .. not fa:t:c.ish. .data .. on .pereentages o£ shipments . 
J •• - •••• -~- ..... - '" •• ., .... _.~.'.:.~~.,. .......... __ ,.,,~ ~'-P'_ ... ~ .. , ••. ~~ ..... ~.,_ ... ,:,.. .' ... , ... , ........ _ ._ .... '..;... ...... ,'~ ... ,." .. .; '"','; ••• .w.~.:::: .. ' 

,::·_wei~g:':l~ ;.~ ~~l ;p~~~_~;:,.;.;, '. <: -:, ,<:~ .. ,-: .. ;','::".:i:: :->:..::.:: .... ' :::~':.~: ,;~: 
;';',_ .Bo,'th .st:a~f ·and . ..applicant .submitted C01leu:z:,:'etlt ;.fina.le _t.~ -.._ 

-..... ... ....... , .... " .. J>~J'_' • .. '" '.,., .,." '.-" _ _ ... ,..",'_,_ •• ~ ~_~~ .... ...;.I., ... ' ..... ". ..,.I;....J..J _, ... _#. .. ~._. 
b:iefs ,~and':conCU%X'ent:.final . .%ebuttal .. briefs. ~in ~ly fa;shion. 

0'",,,,'",,, ,. 1'.: ......... - .. , .. "' ... " T ..... ~ ...... <.;"~._ ....... ",.- ... ,.,,. ... 1_ .... , "._ R,.I ............ ' '.J .. .:.' .... .. ;;,.~..:;....I.;...::.;,.\:=:~: . 

. . . -.. ,. __ ~ .. ',:.':.:: ,., ,:_., C~":~ ,,'.J) •. .-" r ,.,.~ ....... ,."-' 
~... _ _ ...r ... _ .:.:. ~;" ... ,t ..... _ ,,~ .. <./ 

,:: .. '.~.: .... , ... ("':." ..• :, ~_.:-.-: ..•.. r._: _ .. _-... ~.:~~,~~ ..... -" ... ~ .• " : .... ,... ....... ~ .. ,.:" \,_ ... " ,~. '- •• ~ ~..-..... _~ ___ - __ ... ,1 ~"';.J .,,,'J ... I ..... ~:_';., ,_~.:!.J"i:..wI ::., 

I 
\ 
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;. ,', ," .... '. j .... ,',,_, J_ >",'N .". -', ~ .. ~. -... ~ "', , ......... ~ . . .... :' , ',,', ,,,,~. 
•• f_ .... , •• ' ..... "",.' .. '",,_ "" •• ,.' .............. ':'_ 

, ~, 

"":1 ;.', v ..... ;'. :: .. ,::-:::" 
Diseussi-on~::: :: ~-: ,.:: ::.:.:: ::: .. ; '" ::. " ... .:. -:: .. ~.~')". - :., :.;::;:::C :.,:~ ... :.:) ::-:::; : .~;:~.:: ::':J ::'~: . .::::. :~:.,:~ 

: . " ~ ... , ," ~ -~ . ~ . ,-~ ,.' - ', .. - '~""'" ~, ..... ,.,~' ~.~. -, , " . - - ~ ... ~.. .. "'.... .... ..-

.~ ReSttaine ·of·'tt3.de-aets have--their·otigin 'in" ~;eOa:mOn:' 
. '1i.W:. arid :are~: rooted:'ii{ th~:;'Coneept': of/enC::OaraSirig- free eompet:Ction: in 
o~ ~ke'ts'~;':' i'h~y i:r:';~ bised: :apon':the': assamP'tion ~tbiit~ ::eempeti:tien is 
the best mea.ns;;-o·f~aclti.eving:·a'·~tiOtl:- of:weaJ.th wi'th IsOc:tologic:al 

and eeonomie 'benefits to the general publie. 'the maj:~;"1>~:Of2..~the 
ant:t:'~t" 'fi~l:d> ii :covered 'by ~£edual: 'statiltes~ aWl:.t'<:able te> 

act1vitie:s: '~Ubj;ect t~,: the: :fe<ieiif 'c=e::ce' ~;;~''::.i1ie=-Sllemn ':'.- : 
Ant:i't%Us't Act·";of' '1890 '(l=S ·u~~'S;.~. ';Seet'l:on :lr"i~~-1:he::ba:s£c-:'£ede:ai:: 
statute,:': :expr~s~i1li:ul:; gene=t 'iems' :the:c~:~' Pol.£#·-aga:tnSt 

,.. ,. , '...,: .+, '.' ... l" .. ~ ... ~ ~., .',., .,' ,_. ~ ... 'c, ," y" ... \, ," ..,. •• ~ ,,, • .- • , ,- ....... i __ " " c 

monopoly a"s" it"'-appl:te's" among' 'the several- states, :Distrie-e:-~or:ColU::abia, 
.... : ,,- •••. 1"', .. ,... • .. •. : ... ,... " ...... ' '" • " ...... _ _ ..... ' ... ..... ~_. ,"' .. .. _ ...... __ ~.. •• oJ" .. ;.~. • r.' .• .... 

federa'!"' territones; 'and' Wl.""th·-£orel.gc;nati.ons-.~·-; Fcll~g 'aQOp~on 
of the: :she_':Aet'~: :congre~~·~p.iss·ed· iii,' '1~l4-' :twO":diife::ettt ':'but -ineer-
r~~~~~d' '~~s >~. :~~ .F~d~i:.~"~.d,~~ CottiliS~~~' ~c: ,_~3S '~~~:·?,Ii ~'(:914)), e 
as amended- 'lS' u,;S.C,,· See'tl.on 45'''(1-964)' . and- the CIavton -Act (38',Stat 
73i·-ci914)r~:·-'a;;:·~~ded:·i5 -U~~S.·&.::~ction--i2 :~1964}~~ ·-The;~raytOD.~ Aet 
is ~re·:det.iil:ed 'than; "t:h~::rShCiman :;~e~,:;·and::·;a.ciOrigSt:=itS:-~~:i.:t!Ons 
is that which provides that the aequiSitiOn~o'f stock;~r'~ers:~a:'e 
prohl.-b-i t~d :~h~~:~thcief~i~t: ':nmay :be' ;sUl;stantiZl-ly :1:0: ::Iessen 
eomp'eiit:i~n:, . or' ':t; tend~ ~t~:":Cre::,.te ';a~ wn~ii( (Sect!0ri':7 ;~':U ;,U ~~g;;C·. , 
Section 18). And, as amended in 1950 by the Celler "Antime!:ger Aet", 
Section 7 is also applicable to mergers aceomplished by acquisition 
of assets as well as stock. In ca.lifornia~ the cartwright Act (1907) 
(Business & Professions Code Sections 16700 et. seq.) makes unlawfUl 
a "trust", defined 3.$ a cortbiDation of capital, skill, or acts by tW() 

or mo:'e persons, firms, partnerships, corporations, or associations of 
persons to restrict t:l:'ade, limit productiou, inerease or fix priees~ 
or prevent competition. 

" .. - .,:,.:..-
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,'" .... ,~ •• , ..... ', ~ • .,. ...... ,-•• _',', '.~~¥"",~", r" _, ~, ... '_ ~"" ..... _ .. :: .• ,'" ....... ," , .. " ... , ',_ ..". _', .:,. ........... _ ~."" 

' .... " '.':~ ~,-~ .. the·.:.fedml:~ti~t).aws-st:atu.tOrl1y~are'·e:iforced by a' 
..•.. , .• ___ • , ... ~ .. ' ............ ' ".J ... :_,_':-" .. : .... ,. : .............. _~, " .• ~ .... ~.:::':.: ,",: .,,:~ .. ""r.·.-:" .... , ..... ,. .. ; ... '"'·".~=.-'·_I"T .-'" 

. nuraber .. of met~ .~t relevant here,. and in' califOriUa t:lle ·'At.tomey 
' ... , ., ' .... co' ..... "<. " ~'_ ... ; ",. ' .. , , __ ~. :.~.:';~ :::,.'",: ... ,(" :. :., •. ::'. ::.' ".:~ .. ~n::., ~·I~... .. rr:. :--:r . .... ·0 .. ' .- ....... , ", 

General, or ~ disttic~. at'toxney of any coUnty On the order 'c)f ~the 
,1\ .. , ....... ", • .... _' • .,. r .... :... ~ ~ • .l. ........ ,-, .. : ••• ~.: ,'_., , ':;,,,",,," • ",. ~:' ... ~ .," ::.',,'" .)' ... '~ ...... " :"'~. ' •• :'~r:; , ...... ''', .. '" 

Attorney General, instieltes civil or crimina.l proceedings 'to. enfOl:'ce 
....... 1"'. "._, ..... -.,... .... , 

the provisions. of the .. Cartwright Act. Regu.la.toryagencl.es ·dO·-not'"have 

jW:iso.i~tion;·t~~.det~jn~:violit1o~ __ .oithe~~~;'ti=St;~ws (see 
People::of::'the State,::of~C3.11.fomia:·-v':puC (1962)":369::-US:482 a:e 490, and 

see CaliforXu.a.:.BuSil1ess~·~&~ Professions·: Code:: i67s45:~, ~N~~ are the 
agencies st'rlctlY.,bOaricf·bY( the·dic't:ltes:.'o£·~· these:.:Iaw~;~·'~fo:r 'they can 

~.' ... , .... ~. .... :"" ....... ,'_-..1_ .. _''::' ~.,,-,-.~.,., ,.~'.,:' ~:: ':,"': ... ':,,'-.~.-:.': .' ...... ~ ....... ~,..~.' "-~'~'i~:' 

and doapp:ro:ve. actions which yio,late~.:~it:r:u.s.t:~poliQ.es~~where other 
• • ,,' r + ..' . I.,.r '. ' .. ' - .. - ~. -_. ," .... 

econo~e,:s~~:l~·,:~~~'.P!?f~t;~1.'~c~id~a:i~~:~~~:f~~ to be of 
over.tidiilg.~.lmportanee::-,": ):n·:short', ,.the.~antittUst~laws::ax.e merely anot:her 
too'!, whfcll,: :( r~i3.to~;ag~c7,·· emt>l;y~; to: ~~':~~t~~~~r; iesser deg%'ee e to give· .. \~~~~~~~_.·~·~~t'~j¥:b·~~~.ib.~?~2:~eept of 
.the "pub:liC::;~te~~.t~?t:.~·~ Q!orthern.Natural Gas Co. v· 'Federal. Power 

. Comrrdssion.,~:(1968}::39:9 ~. 2d 953·.a.t.;.96l';.)- .. In. Northern Californ:ia.~ 
• , • .. ... " ' ••• -- , ., '. "" • • -.... '. '. , 0# __ 

Power,· Agency, v· PO'C:Cl~.7;1)~.sC.·,3d.37.0, .. ,the.,ca.li£or,nia.._S~eme".c.o:ur.t, 
. " ... , ..... -. -., ... ' ..... "-' ...... ,'" ~_ ........ ., ......... __ .' •. "~_' ___ "" J~, __ (.: 

noting~:.that: ." .... : •• ~s:i:c.ce;:the grant .of.excJ.u.sj.ve.juris<lietion. to,_.the .. _ 
_ ... • _',. L • •• W '" ( ......... ~ .~_....... __ "' ...... ___ ,_ ... .,-............. ~, ••• _.~ -' ___ -..! 

:federa-l~ eotz:r'ts:' b.a.s~: no:t: :b:een .Ml<1:-:tO-preclude .:£ederal~adm:fn:t.s:t:3:~ive 
~ ., .... " ... ~" _ ." -, ".... ..., ,....., .", ," •• _ a .......... ,,.,.. \>tt1 ..... ......... •• ' _ ...,. _,- ""4_ f .• 

agencies' nom.·"consic1.ering . .antit1:USt- p:oblc::1S",·.:tbere. is . .no reasan..to 
,.. " _ • d·..' ................... ~"" , .... _ .~ .. _ ....... '" "'. _~"-.,I ..... .......... " • ..., 4 ....... .' ... 

bar ~sta.te:adminis=a:d.y.e .. ~geucies -£::om such .conce%nS~'..".{id_at., :37.S) 
_ •. ~ - .... ..... !' ' ........ -. - .... ___ "." ' .. /J'" .J .... ;,1_ ""(: .... , _ '~.' .... -".M_ 1:"'-

and::that by: ~eons.id~%).ng~.~titrust.issues;. ,.this...Commission., would",be 
• # ......... ;.- ....... - ... , .. ; •• ~ , •• ..,:" .... "'.".¥ •• I'" __ .. .,J'-........ _ ~'_'_"._"'~' 

.. ::~ ·:::mer.ely,::ca.rrying)~ut~·,:its~;.legi~la:=i~~.::~~:t:e, t()~.~~~p:~wh:~_~::.,:r, 
the~:p%'opo:sed.~.action; ;~.: _.;~~~,::.ti;.e,,:~14~: 1~~~~~~: :~~ §~~?sity. 

_' . !he ,Court, -concluded. ~tha.t : .. '" .!'''Ibe Cotl::mission . .::ust:.?lace.: t:he~ ~t 
".. ' " .... - -'-" ' •. ,., . ...: " ........ '~._- ... , ....... , ...... ~, .~,' ...... , •• ..,..._.~. ,_~:'\~_ ..... ' ~ •.••• ;.,.,."J •. 

' .. : .. public· po:licy. ~in favor· ,.of· ~free, ,com:peti:eion·.in. _the . ..scale.. along with 
.. "" .- ........ ______ ~ __ ..... _ _ ........ ....J _ .. .- ..... ,; ... ~ ..... ~k ... , .. -'''''' .. !I',. ... 

·:r;~the~.:other.;rights atl~.:.in.t~,~1;.~.~; ~ g~!::::~~ .:~~~~'~·.;::(~S· /!:-e.~~~!9.) 
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-('#>/', f.;. _,-.._'Z 
... '*t' _, _f"~.. ... \~ ... "" ... 

" In ~ppro.a.cltingits charge f:om. this Commission to evaluate 
and'~pf~i~t·~:Mdck~e·~bri.-'~=6.ti6:~:~~c~i:~£:-the~i11trans 

' .. ,,-••.• , ... '~"". ~ ,." • ',._- . ':- ....... ,.- ........ , ........... -', • - -"-.,..~ .•. :',,\ ...... _.~hf' .... ,- ~ ...... ,', ... ~ .. ~. 

'acqUisition bY' Deli2~' "the stiff~ was p!ough';'ris"' :relatively Virgin--f:telds. 
:.- .... : .. "J ::~~ '-oo'.:~:" ',' .~; :,." .. , '-,".:~:~ .•• ": .. : .. ,,. "","':",. ~'(:; ',-' ,~~~·C:.-::,""" . _.: .. --'-"; ""'"'1 •• ~.""," .- ... ~. • ,·-,...,'~r·,:'''. 

_,Inth~. pas;, :.in d~s~ging its respOrlsibilities~'Under the~R:t.ghway 

, ,. ","~~~s',~~S~~>:;~":; ~~~:~: :.::.: ~':~:.~,-.: ~: ~'~:~:'.,~'~'::.~: ,,~.~';~~~~"~~:::~;~;= .', 7~"::'~~:~~~ "~~~ ~~':~ ~~ . 
• • • to j)reserve ':£cr the pUblic: the' fUll benefit'" and - ", -,-

. use:':of':Pub-lic: :highways:c:onsistent~:wit.;;" the:need$.:o£~ .. ~ ::.:.:. 
: eomr:terce ~withoat unnecessa:y congestion .. or wea.r' and·· .. " 
tear upon. suc:h highways; ·to"seC:are:·to"'the ~peO'p"l:,e'"',-'-" 
just and"reasonable'ra.tes' for transporta:tion~"by~.: .. ' .:' : 
c:a....-,:iers: .. op~atiDg:upon· such.· highways; and to,,- ,",' 

" secure, full and., unrestticted' flow' of' t:r::L"ff:::c: -by motor 
. c:arti.ers·ove::,,~,sueh highways which will:. adequately'':::, ' 
meet' reasonable; public::.dema:c.ds. by, proyidins,.for .%:he" ..• " 
r,egu.l3.tion 0,£ ra~es ~.f all ttanspo:'t:a.tion agenc:i'e·s:'· "', 
so that" adequate" and ·dependable .. service: by~ 'all: :.:" .::. ':; ~ .. 
,necessa.ry:~ ttan..<;.P9r:t:ation agencies ··shall.be... maintained... , 
and the ~l.~~.:of'"the,hi~~ys pres~e<rto "tb:e", -. ,-

. " "publie,~;n· "(Section '3502', - the~'Pu.blie-'Util±ti"'es;~Code:-~)..::::,::-:, -e 
, .• ' thi~"-cOtmnission:-~s?-i~a::-=Ore~:.on:,.xts: licensing:;::' regu1..3.tOry·; 'and 

~ ' .... ,.... ,~":' ... ~, ,..... __ a.~ •• _" • __ -. -' -...... I "',,.. .~ ,.' ".'" i- • ~". .... "..,..,.. ('. '" ... ..... ' ' '. .. 

consolidat:J:on .. ~..a.ttthority than· upon' antitrtlSt conside:r:at:ionS-~::~;":It::"'Wa.s 
-...•• " ......... ,., ,'''- , .. ~.~ .,.,', .,_ ... : ','L I' ..... r ,........ ,.' -". . ... ~, r ,. "'1"" ifI' ..... -. ':" 

, 'generally' believed~ that' because' of~t:h.e highly' .r~ted:':.:n.a:.ttc:e~<>f~ _. ,, __ 
, .. , ........ ~ - __ '"' ~ : • ..,I',,~ ... . .' ...... , .' ., ' ", .. ' ,.~ _. - ....., .... '. -:-.... ,. ~ • ~ .. ' .. ~..." I • .. . 

thc'ttansportatiou·"i:ndus't%y; -"tinder wm.Ch :rates-8.nd~ prae:ti'ces~:,were:::-
., 'SUbj~ecte<r~o' mek1nihi£ui~r~tf~ ·anclsupeni's:ton·: by~ ~the: sta:t:e>~ the 
,,' :end:' ·that 'they> were: 1:b.e:::reSal:.e: Of··~the~· =eOrlsi:<kred~ judgment:. of:·:the> :~. :: . 
• ~'- ..... .' ~ .' ... '.'" ~ : •• ,. ~-.." ,... .", ~ ~ '\ - ..... --, .. • ,. I 

state' regttla:t:0'rY'authon-ty:, "tliat·e~":ea.::rier~ :Were=·to ;a; ~ge..,~ , 
. ..... ,.." -,,.. , ."" ~, " ~ ". '.~.. ...... ~ ..... r- • .... .. I" '" ~. _T·. _._ ..... ,.' ., 

de#~'e" '~~ted'''~om'' app-lic:a.ti"'OU:o£·,tb:e-'a:l.ti trust~·J:aws,;.: ::S:iJl¢e;:: ::, 
Northern' Eower=~genci' v' :l?tTC·~·"(supia}·,this·", ·has .¢bange<t,:'-au<.t;:tbe :.1mportant 

," .. ',' pUb'fic:>"p'o1ieyiD."£aVoi'·of·'£ree~·:eO:::peti1:ion::must:~'be'·~pla:c:ed>~:Ln:~t:b,e;~ 
: 'sC:ile':':aloni Witit:the:":otller'ri:gnts; arid~' interests~ '.:of<the~<gene:raJ. :.pub lie • 

• '. ' •• -,' ,.', ~., ..... 'W,'. ,n" ,H.". " .. ....... .. .•.•.. _,'- ' ..... ~, b ," .•• , •• , .. ........ ._" ,OJ .. "'... ... • • ... 

"-' - ",' "' , .. " Reeognizing'-that "'the"' major ~pa:t '-of>·t!:ie, anti.truse: ~enc:e 
> .... ~ ..... ;.. '-: ~- '\ . . ',. ~. ~. ~ " ~ ,... ..... • ..., ,. _... ..t _ ~ ~ '. • 

rests 'in' 'the "federal "arena;':: the staff ~c!ete%mined: that:..:the·~~a;lua.tion 
of a proposed merger for antitrust purposes should begin with the 

I'f"t"'." -
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:: ~':':::.:7. .. :-.:.: :- :.::~. ~:;-:I~': _._-_.---....._ ... ---
f'M~ . ''Jo ".'.<1';:"1';:'- • ,,,;.,,,,,, •. ,.;r~ •• "~I'\·"·19.t::·&-~ ... 't.'~ '".... .,.,.-~ '. ~ 
"'~6er' ""Ul; e ..... es y' 'l.-SSUe""·'l:JtaY; ~~','~ 'QQ' -,.,.y:~ .v%U.te"", :w.ca'tes::;:-:.',: . 

:. :'Depa:e t::ment::Of" JuS'tic'e;: ,deSCn'"bing;:t:he'· stand.a:rdS: ;used-:.;i:o, -detemin':ng 
'.' e. wb:etne:z:.: the-'~~t': :Wl."1.X::chalJ:enge> :corpor.ate; 'aCqul:s£Uons::and::: 
',: mergers' ;\mder·~Se'c:tion::.J'- of: :t:b.e:: :ClaytO'c.>~Act'.. '; ~~guideJ:.t.n.es.:.:a:e 

: -framed l,ti:,:gerieraf ':-ter.ns.;'~d_..app:ly:._to:..;alJ;:~mergers:' and :ac:quisitions';' 
:Iu':enforcing: 'Section: '-7' 'of: the>·:cJ;a.yt01l~ .Act·:a.ga:tnS:t :boriZorita.l :'f1J/!'!J!8etrs?:2/ 
the Justice '~Depa:rt:inent :a.ecords'pi'imary-:signific:an<:eJ to;::the size of the 
market sbiri::~id'$y~~cli~:the,'~' ~'-';' "'~':3nd':die;~~~;ir~d fir.n on the .~-.......... ' ..... _. ,,,,,,,,_~.,,.,.l,,,~,,, __ .' .. ,._ •. ~. ""~.",. ""~." 
premi'-se··tn3.1: the lai-ger ~the: :ma.rket:. :'sb.a.re--beld: :bY':t:he ::aCquired fixm 

;.'~.'.: -,.- .. :.:,.: ..... :.:~.:.' ~. "'~.":'.;:"- ::\ ' .... ' "'I~ -~. ,.,,,,-- .- ":'F ... j .... , .. : --. '.", ..... IF >, ...... -".t 

the more.'.:likely ,. it -is;rtbat .c'1:he, , fim. . has 'oeen-,' a.-::.suhs·tantia.l competi t:ive 
_ . ~ ...... .,. ... - .................. - ........ ~. ".'" ~ .. -, ........ ~_,~ •• '\ _'P" ... ,.~ ...... ) , .• --.,. .. ... 

influence'-iIi the: ~ma%I(et or :·tbat: -eonee:ntrat:ton:·::in :'.the' ~ket will be 
~igtiifi~~ly.'., ~iis~d:' ~:~':~i~':~ sh;tt~·.:heid,.bi~~the acquiring 
fi:r:m:·the:mor~~,likeiy,:it 'i~·'·~t:~:'~~siti~·· .. ~i·;;;;e it towa:rd, 

o~~:;.~fb.e~~;.e~ci~6h' i~;·~~~~~;i.~si.~~~~~~~,f.~~ce::~~;~~£ shared 
market·~ 'P¢We:t' • ::, As relevant to ::the ,:install'C·,,<:aSe, :ehe. :ul1:imate question 
in a Section 7 proceed~g ,:: is "~hether ~:theae~sition ':b:a:s the effect 
o~('-;'~s.U~~~llY:: l~~sk:ri~"' :~~etit:i:~n':~iIi'; the :releva;t';-~ket:~~~ That 

... "":.~ ~ .:/ .. " ._:.".-~'.~ _ .......... ''- ,'0_ ~', ,'''.-- ," ... , ••.•••.• !,. "., ....... ~ • -ft, ..:. j_ ..... ,-. _".. , .... "" .... _ \ ",",,..., _" -:.. ".r .. ' .. ..... .. 

relevant ma'rketis tIle, ff'azoea " of -. effective competition" (St:anda%'d-Oil 
C~.: '~~-'U:'S·:'::; (i94~j' 33''':U:S':='=Z93,' i99-300~'~; '>'5)':' and ::~~f,';n;,;g·'a:"market 
tU%iis :on .. di~co~~:d.ng':·:~tt~ -(jf ~ ~de'-:Whicli :·a.r~~:f~itOwed :t:2':Pra~ticett 
(U~s:'~;':·'u~ite~r·s~-Maeh~eti~6;;.p;~·(1953)';lio·;F.:·S~'~-295;1~:303;~ 

····(D~--Mass 19S3)';'-af:eTa~ ";'(1954)" 'S47.!tr~S;:-:521)·;;:":.wit:bin thf~ context, .a 
market is defined moth ~::1:~;:of ±ts~:pr.t (ttmens1~ and;;1tS: 

........ -- .. --_ •• _"'_ ... - ... -.----~-.. --. ------,--.-_" o..w-.t ____ .. 111* __ 

'-.-- .- -geographic dl.:llen5l.ou.::'" ,,' _." -:-- '" ~ ".,. ". . .. , .. ", ... ,. ~'~' .. ' f "... ...',' ... 

:; :, :', ~ :-:0':::: :,;; :.:.;;..~ : .. : ~ ::':;:: :,~: '. ~ ~.:: ~?~:.;;~~~~.:~::::~.-:::,+~:~~;::~~~-::~~~~;~~::~ r, 5: -..:. 



A.S4997 bl 
Prop. Rept. 

Product: Market 

.: ~~ : '2, Q' .,~~ • _t'~A 
_;C.~J;: .. c·:;:; .. ::" 

In a Section 7 proceeding against a corporation marketing 
tangible-.~produc'ts., . the .deteDtinati~.'of:.:a::p:t:oduc_t~~,:ean ;r~:'< 
:rel3.tively :s1mp;le,;Out .. in<4 matter·; }.nv:o:lying:e.~_ ~~:in. :~t;he 
trallS'por.tation· ;indust:t'y;i-'·:a;:s~ce. ;rather: t:ha.n;.::a::~i~~ p.J:'~~; is 
solcl'~' 'and :.clef:ining:-::ehat :p%O<iuct: .. ,market is~ more:,.~~.lex.;;.:.;;.:E:i~~~~ the 

• C ' •• 

Supreme: Court ~in' Brown",Shoe -Co-.- v 11,.·$1 .. :J1962~·3:70:~U:.:S.J·:29~ J~a.s::~t 

... " 'forth .:'guideJ.:ines :for. .. clete:rmina.ti~ :0£ ·a., ~oduct .. 1Ila.r~t~,~":;o:llow~·: 
. '''The' O'C.ter.bot.mda.ries.:of~:a ·px:oduct :ma.rk.et",are. ", '.- .. " ,,~ .. 

determinec1 .bythe .r~sonable.interchange;ib:Lliti- ." ... " .' "" 
'of' -use" or the' cross·-elasticityof<<iema.nd·~·be~· : ./.': . ,': 
the 'px.:oduct itself and · . .substitutes .. for. it.: :;Ho:wever ,;. ' ;. 
within .this .br~d market, well defined .~kets .. 
may 'exist . which, ·in themselves;constitute~produet;:' . .',.~ 
'markets :".£or·~a:c.ti~t·:pu:rposes.· ~.(Citation omitted.): -
. !he: bo\m.da%:ies of. su~h .. a .subm.a:ket may be' dete%m.:i.tl.ed 'by 
examining such praetical ·indicia. as'··indust::y~or~1:>u1>'lie· 
::eeognition, of .thesubmarket as a separate ' ec:onc:nic ':'~:.' w 

entity ~ .. the products ' ... peculiar characteristics and. " 
use.S', ·'tmique·product:::on '··facilities,· clistiriet customers'; a 

... d.istinct .ptiees, :'sensit...~vity to: pnce changes~;-:an~.: ':. ::.-. .. 
,'. . " specialized .vendors.,r~, __ (id. at 325.) ._..' . 
~ .. c. • , ••• ' ........ ~ ..... , .... , •••• '_.-< I,., .. : '-"t' ' •.• ",', ."':'.,".,",.. : "":-:-:":" :':~=.+::,,::: ... ,..~~ .... " 

_ .'- In _ the . i:tstantp:t:oeeeding_ the ,.det,C'.a:mination of. the .. proper p.roduct 
...... ' .... ~. '.'.", "" .... J, ....... : .... ~' •.• --, . J ..... • ' (, ...... __ • ..;";.(: '., .. :; ': .-,'-~" :."< .. _~. ',' ... _ ,'':': ."::'.:-" :::': ... :'.:' 

market,.is ~,a .ma.jor .. point of. diSY.lte_ between the staff ,and Delta. 
:::.~·H~6i~~:~'~~~e· 'above 'gaidel£ties "Si~e; flc;dbili~~. :'~a:~~~,-~~~ ~ ~e 

'." , """ •• ./ .. '. ' ........ ,' ./ •• ,.~""' .... ~ "', - • 10, , " '''J:r'.J . t.J ~,.,-

. · ... is ... some eo:npetition between~es .. of cansporta.tion 'indUSt::yW:Lae::: 
,.-.-..... _ .. -... ,.I'.)"'J,.',,,,,,,~,,,,,,,., _.' .,~~' •.•. ,,, """"_~' ~ -, ,.,~~ •. " -_ .. ~--:-"'" ', .... ' ... ··~~·, .... t"··r ..... , ... ' .~-., ""-/'-\ .... ,-,.1"""' 

a ~ core sub-rna:::ket evidencing. economically ~ signifiCant ~ competition-
• • '. ".... ~ .. _ ... '" I.~r ot J '...... .... • .... ' ... '. ..... .'r:. "', .. :.,:. ~ .~:' '~;.' ; . ~..;. ... .I, ~', .. :.... ..... ..; (', ..... ,,~, t ""y. ;.., ... :" 

between only the_parties .~involv:ed"in ... ·the-a:equ1"sition:ciui·~·be--~:isola.t:ed 
...... - _ ..... '-"', " ......... ', . ,,- ,-'~ ~ .. ~){ ... ' -~< w ,J :::.:', ". ':. ~ ,:' .. ,,:;~:.:-: • C. 
by .. using aJ:luste: of.se~ce... concept. . -'-:-;-. , .. . 

~,,' ... , ., """~"" _ .... '., ... ->~'-' .- ...... ,./"''' • .', ....... ~.,. '.~'''~'' I.~ ... , ... :", ..... ~: .... : ,~. ~':', ... ;;;'~', "': ... :':':.'j";' ;~.: ;: ",;', ":::' .... : .... : 

W In u.s. v Philadel'Ohia Nationa.l Bank (1963)-:374':::'0$ 32-i~:at:;':3S6-357, 
...... ___ ..... the .S~p;:em~ .. C~:u?=:.t_ ~£cepteo. fEe Distriet Court's deter.:nnation that ~ 

cluster of 'Oroducts , .. (va.:!oti:s:Jdn<is·"of."·cr·ed:tt)'-·'and-s·e'r'C"tces-(sueh as 
'checking accounts and.·' t:r:ust administt<lti'On) ~denotea~ 6y· tne ' .. ter.n 
"cont:nercial bankingTf cocpriscd a distinct line of cO'CCerce which 
constituted a. ma.rket sufficiently exelusive to be ::I.eaningfu1 in ter.:lS 
of trade realities to appraise the probable competitive effects to 
the proposed merger. Other services were excluded from this ::l3.rket 
as being insulated to a significantly marked degree from competition 
for one reason or another. -~. <. -

-37-



A.S4997 bl 
.op. Rept:. 

, , r" .,-.. c-,. . .. " .. r' • • ~. ' t , -. • ........... _ "I" ,._,.... ~ ... " , ...... "' ...... ~~ .. ' .... , ... :- ..... -,.:-., .. :: .. 
1"1.'''' ,~",. '" ... _.-", ......... :. - ........ ' •• ' ,r,." '~""'.'.'~ "",.,r.,..--'" ...... ,.. ..... "-J"I·.i"'~"'- 1"''' "r .. ,i>._, ....... ~ ,:,,; 

._ .......... ::. T·.:~~·~:~~~~~il?~ta~·~)~~te.~,: ·.t~~ .C~pmii·~:~~o~.-~#~~" .. 'q#~e .. ~~~~~~~~y: 
.•. H~»._."'."'_ ,_.J ..... , . . , ....... , ....... ,_ .... I .... ..tl~ •••• _l J. •••• -~ ............. ' • ... ~"., ..... ~.'ft._·.1 .. __ '" ..,.1 ... ,,'_" ...... ." ...... ., ....... ,", ..... . 

ae~o~l~dged .~ha.;:.~1:;e J~r~~~.~:e .p9.~~i~le J~ro<;~~~. ~l:.~~~ ~o,u;~b.e~t" .. 
of""'itr~portit:ion' s·e,;;/iees"·· buttthat .'while 'it' would -constitute' ".3:' .. J ~ 

.~;I~ ..... -- .... , •. , ... \.: .. : ... _-.'_,' , :".,,,. ..... ; I , .... ~.,.,:~ .. _;~.,:..: ./.;,,~", ._~ ... )~. ,,~' .. I:;'·;:·'.--· ,:,~"'~ >~:"':':i_,:':;··-:'OC'7.~::';:; "-,'+'.,:,.=" 
product: .ma.rke~ . .for some .. P!Jr:Po.s,e,s:', itis ... no.'C a.p:.::oduc.t,...ma.~~:t~_.s~ff,1ciently 
,-' ..... __ ",'." ~:~,_ .. , .. _·._l.,_ ......................... _ ' .... ' ••• ___ . ___ ...... 4.' ... • ...... "J-":.' ",' 1 ... ,,""'_ ...... _: ...... •••.• .,J ,,".,:'.,} ..... ... 

p.rec,is,e fo~ .. Sect:ion.). , .. considerat:ions •... A~C,o::~ingly" _.th.~, _s_~ff ,spf-i~ .. ~ ." 
~hiS.~ro~d::g~e7;ai :~~~t ~~nto~).ts·~£ive ·'e~mponent~·~~de.s,:o_(··.~.·~:·:,-,-,~,·'.·~ 

10." , ....... r'._'~'~"""'·"~-<~/'~~_ ....... ..... "..J _ ..... _ ... ) ,_ ~., -I...,.;., ., .. ,' ..... "-.l 4 •.• .,' ... _ ..... .;,.·.-.1,. __ 'w:_.,.. ... 1 '~'~ .. ..; .. ' ... 

t:rans.~?rt:fltion .• ~ .. ,~lhe,.,s:t:a,£f t:hen ... ana.lyz~~ .. tba~:One .~e. ~wher.e~ .... " 
-.r , f". _ .... ,,. ';0'" 0" "'.'..v.lR ...... ~ ....... ..) .... _'01 .•• , .... ., • .". ••• H.~., ... ' • _ ' .......... _I ...... , .... ~ •.•••• .,. .. ".,~ ......... "'.1 .... '." ..... ' .. 

Delta _,and. Alltrans. ,ac,tually .,.co~eteO. agains.;. eaCh _ ot:P;~ .. -, ~tJ,1ev:lOt~r ' .. _ 
vehieie·'mOde·'~,.·and=sou.ghi. 't'o:: :':iSoi:it~ta ~c:ore .of '·serviee~,~the~e,in~W:h{~b. 

'~"."4"" •• _ ~ ,',,' ,._ '.L~ ..,. .• ,~" .. I_'_'-. _ ..... J, J ...... , .. •• _'..... •••• .'.~ _I,~ • ......... _ /" ,''*'-' ... ..,. " .... _t..,I. '_,,~.-~,1_, ..... 

wo~ld ::s.e"o/e "a~,. a~ .. ap?;opx:iate .. ~p:-marke,t,for Seet.~on], ~c,~id~a1:;~llS.~_ . 
..., , • ~'"' ~ ................ " 'II ..... ". '..,c_ " . .,>.., ...... , ...... ,_ ... ,.~ ..... ',' .~'" _, .. ". _1'. ___ . __ 1,. .. _ .. ,),_." .. _ ___ " 

After analysis ~ the staff deter.nined tha,1: a central core 0~):ll~J:9?=,,, ... r.' 

ot! ... .I ....... _ .... , ... ..,. ~_.~ 

£r~ight, tr.:lff.i~ .. _which .. would b,e .~s.trefleetiye. ~;. "c.~mp~ti~~on between 
........ ,. "L"··,.,"'v,,J_,,~',I .. ,,,,,,_ ............. ~ ... '·"~l·.""'·;' ." ..... _.'-• ... • ......... --'.1 _."._ .... ' .' ....... _'f'''; 

Delt:a and Allt:rans was to be found in .that. tl.'lrrow ..band of sernces 
, ~' ... ,::; ,; : .• ",. .,:_. - .:,;.,,". ~ .• : . .:.. ... :';~,.' " .. :": .::, .. ::;, .. : .:~.-:": .. ~ .. ~-<: .•.. :.:.::. 23r:·,:,:::·)';:.':'~ :::'7,':' :. .. )'~::.:. 

a.~oc1ied "iJ?. get}.~:r::al .. c,~ity',.l~ ~~n~otta1=ion,. '"~ ~C;l~~.~g,.n. ~~ ~ .. .. 
• '''' ...... ,.".' .~, • • J,' ."'~'''''''<'- ,,~, _ •. , ........ '._, .... " __ '" .... , .•. ' .. : "'_.",._' •• ,,,,., .... ,.,., ...... , ..... , ........... ' .• ~ .. ; . ..,. , ..... ,I ;~ ........ , .... , •• -t,,~ .... . 

W R.a.ilroad; . water , ,p'i.pel:i1ies:;" :'aircraft/ and "mo1:Or' "vehiele~ :~ :: .. :. ' 
~/: the Staff' s" :~oacih ··to: de£!-riition of, both :·the':proper: :'.fprodUct;~r:l.a.rket" 

and.'.'geographic ·markets;'.:" for ,pu:z:pose.s ·,o.f,-Cla.yt:on~Act.~.17Sis;:i::l:, this 
pro.ceeding is.closely patterned upon that followed by the ICC in'. 
Nava o Frei ht 'Lines "Inc'~:-:";··InveSti at:ion· of Control:---G.a.rrett":: 

rel.AAt l.lles z .. Inc. ,:~{ 1976-) ,122 M.·C·~ C. .34.5,.' .. n NavaJO. '..~. .u~d its 
eIayton AC~ powers to prevent an involun~ry takeover of one motor 
common . carrier :by" anot:her ;'1:1 .defini-ngI t's .:~roduct;..rcarket::1n ··the' 

. fe<!eral ... p.roceed'ing, the·-Co:::m.ission:-::used, the, 'cluster .. of .. services" 
concept to find a hard core service in 'which Navajo 'and'Garrett -had 
some 'eomp'arative "and :·competitive advantages over ;=<:ompet£tors·.with, 
different': charact:eristics..: "Noting.tbAt·i:lthe-.int.~st;a1:e -~fre,i~t 
transportat:ionmarketp lace :::lOtor carriersha.ve gener3ol'lypreempted 
the't.'It field, ,. the' COt::I!nission·:concluded~'after .. det:ailed-.:.an.alysi;s:-:t:hat 
the: relevant product. market: was :a.ove::.ent,of· r.'I'I.,.genc:z:al-: .. co::=od.ity 

.. traffic over. regular routes, by motor common carriers of shiptlents 
weighing between' 100 and ·lO;OOO~·poUnd.s;· In~:defining·"·:£:t:s:::relevant 
geogr.lphic t:larkets, the, Commission::~adopted_four, .. of ··seven. ~:roposed 

.. city;"pairingt::t:a.ffic lanes, ranging between 564' ancLl,235 ':iiles"apart, 
.. ' seryed-by both 'Navaj o·~ndoarrett·. :, It:' should be t;0ted::'that::tne<::': 

, prodac1::market, ,adop,ted:: by the: .. ICC', is currently· be::..ns-:. ~hall(!llg~?-; <?U 
appeal in the U.S. Court of Appeals. Argument on the appeal was 
heard April 7, 1977 and a decision is pending (Navaio 'I'er.:ti.na.ls---, 
Inc. v United States, No. 76-1635 7th Cir. filed Ju y 17 1976). 

,... ~ 
") 00" --.;>0--
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ol3ing o! "lesser i:lporta::.ce" and :ninishipme::.ts as ha'7ing a c:"Oss-elastici t;7 
of.' 'demand 'o{f'perccD£ or'- le,ss. Then',~oting w~t it t_d-'t; b~--- , 

",'" *'J,"-.'.~'" .• ', c' •• - ....... I •• , flOp"" ~"."; ". ... ., ... '''~ r"" 11 .... '.'_ .... '."., -r.'''''' "''''',' -t.~ ..... ~ .... iclierent', "dff'ferenees "in -s:r::x,lar-"sern.ces" -offered' 'by' -~oprleta:y ca.r.::iers 7 

ridiii ':hi~:iy: d~ti· dd;.fi:~;;S ~~ 1ii~iY. :d~iitt1ic:~ "cii!;;i.e~'s:' P-iS-~~r :,~ 
stage ',~~;;P;~~~iOtiS~;~~d ~pa.:cei:d~ii~~ r:c.ar.f:i:~ri;<eJ:..;:;s:ta:ff.·~excitid~: ~ 
'th~~e~ ~ c:Urie;s~"fd&;i~d.~sia.~rati:on : as . e:ampctitiad; ·:aiS-ert:&i,,:.tbi.c'::;a-=,a:' 

"..... "r'," _',.' "" .... , .. , ''', ........ _ ....... ".. .•• t •.• 'f .,.-. r "I"r"' '"" ...... ,.., .... , • _,,. ......... ~!'..,. _ ... ,'-+ /' ~\ '" _ r"""'-
prae'tical 'ma:~ter' ~they "prO"iiced' no ,tieJn:iirigM." 'e(:'ono::x:cc' -sul:)st:::ttlt!on -'or 

,Ar .,ro, "..., .. _",,, •• ,,, •• ___ .,~,,,,, , .. ,,~ .. ', ", .. , •• ,.. ... , ... '~ ... ', ... ,.,....{'~_, .. ,_" ........ '._ ... , ..... '.,~" .... _ .. :'" , ..•. ,..~ __ 

rea.so:cab leo interc'ha:r:.ge:a.b:Clity' 0.£ . use' ~f~%" ~the -gen~r.al :~dj;ty -l,'l"I; , .. ,'" 
-I/·, ..... '·~'.'. , .......... ..... "r- ... ,. ..... ·1,',.... .... · .... ~>- ,-,.·,1"- .... -", .. ",.'" '::.;! ,....,_ .... __ ~_...,#" ...... ,-"~._~ .. 

shipment"that'typiealIy'" moves'b'y-c'ocno:i" c°a:r.z::t'e::-' 'truck s'errlce; -anC:"'-~ 
~,.,.---..... , ........... ~, .. \ ... , .... .,.. ~ ...... , r ... '," ~,~, .. -,,,,. ',~,- _" ..... ~~.,,~ ..... -,~ .. ,,, .. ,,, ... ~,,. .. , ...... _"'." ._ ...... i'"'_- ,., 

corie'!uded" that "general' .com.octity· tn "sh1pments"':tn:"intrastate "':tnte::c1ty 
.~. "',', .. "-".- ... ~-, ·r·J'."'-.,a,., ':~ ('-.",""," t'''",:' '"',,', ,-" -',">(' 'O''''.-J. ',..-",,+, oP) ..... · .. ,,.- ~····.· ... :r ... 1 

tranSportation' wOUld cbe' -the' 'proper 'relevant: product ·'IDa.rket "'in tru:s·" .. ·· 
p~o~~~~d£ni' :~t~ :~t'e;t -:£0;; :pJssible:' :~ti::"~~~tit:iv~>:conS~uen2eS:::':tn :",~,~ 

;:c:;;t;;:; .'~:; ,:>::::~, ... :.~::'::; ~;'~-l:; :~", :::;:J.~~: ~:'.:-,,":~ .. ;::::" :'.',~ :',~:,:~'::':'~ r:J~~'::- \,~:;;::.-''''':"::::'~'::~'.~ ;::~i:;::.t~ 
aequl.sl.:tl.on. .._ ' .. ' ,.. . . . 
"::'::";:>~'~ ~:::Ori~'th(?:~ther,' biitici;!:DeitiL ,:-uz.:-e;; th..it',"the;--=approprt.ite~Sttb:~~:: 

;.1.,' ,'. 'tt_··.·· ," .. , ..... , .. {.I r'"._ .... ,' _. " •. , ....... __ ,', ',r,.,~,- . . ' ,'" .... ' ... ' ..... ",,",.., ... ,_~, i'''' ~ ~.,,......,. ~.,.'" .-!. 

::lArket -for' 'Sec't!on7 'eoriS'ideiation Uo:der the '''partieilIar'' ei:retcStances 
, ' ......... -, "",' .. "#"W ' ....... ~.I' ._~:,,::: .... ,,_ c ...... ·" ..... -'r, ... '·' .... .;" .... ,.. .. ' 't'-.,"- ••. _. - ._hr' ..... ' I""~ :-. "'_,.', ,.,,.., ..... , ..... ~ .. -~" ••• : .... .-.~._ ..... 

'_ .. " .0, ~::~::~!-!:n.g 'U::~~e ca~~£o~!~~~~~~~~~~~_t:,"v.~. must .. ·~inc~ud_e =all ~~,~r; "3. 
which are i:'l.t:e:depe=.dently.-in -aetu:ll. cOtlP~ti.tionJ keeping ·,_.in ... , - '.,' ';' "~'-' 

,,, •• -._ .... ~-; ,. "LoJ_ .... ~ ... ".." t"--"" ..... ..- ........ 1 ,. ~ .'"" ............ '_ .. ,. ~ ""-'_ .".' ~ ••• "_ .... ,...,, ... , ........ ....... 

,.~mind-:t:he;:«onomie::re.alit:i.e .. s .. of 1:he-m.a=ket pla.ce .. ",.DeJ.:ta -notes tba't·.-::-: 
. 'MZhWayieOcimoti:car.::£e::s ':mUs:t 'handi~ ~aii ::wei&a.i.~o~s;!fi~ti~ ~~f .~..;: 

;', ~. .' , ... - <-;." -.:"'~", ,. ..... • ',N' _I~',r.·.~ , •.. '-..--, ........ '", ~'. ,-.~' .... ' ... ,,' .• ",,_ .• '-, .• ~ ~ tfto.fl __ -" 

freight:7~';e .. ,: .. ~less.'·tban.":,l'Ol,~pouc:~ .. :(m;ri1 s"j, '·lesS·~·t:haU ".lO:;O·O'O':p·otmds 
, , . ' . ,"", ~, _ .' '. "_, -" ~""·L ~ _ •• ,. _ ..... -..! ,,J .... I ,~, 

" (i!t)~j·:~ri~i':;;,er:.::.lO:, ooo-~pOUtidsT(Ti)', :·in-orde:l:-·to·~·!iis¢harse:-the~~s,ernce 
....... , .. ; .. '''''' .:;':.,":' .. ~(~ ~·(·'I."'~.: .... ,>. ~,: .,'.:: .. ,:~:':" .... ~It ..... ;.:_ , ..... -~,P~~',j ... "" • .,-",' .••.• ," • .:,.,':.'\\~' . ... .J. '.' .·-.f,...t ... ,.. ... ~·, ,-. 

o1>liga;ions:.:~£ :their;~,c'erti£,i~t_~s,: ~d' ;~~: t;liey :#~~·~;f,~~~,.~§~etld." 
f1.ei:~·e~:~,Or:r?et.1.~i:orr." '~a; < -t;h~. '-per.m; tted;~~-:'?arceI delivery,:::.and ':proprletary 

'. '., , ",·,·I·~,·,'I'···"""·'~''-''·I'··'''·~''{''- .. ,.,. .. -.-. ~,~ ... , ""'~-"""'''',''''''''-'''' 

ca:r-r.l.ers ~C)f .;the:S tate . 'f~r ~:all" .. ~f.·~ ~t ::~cigh..i~". ,-..D~;;~ ~.-;;~'f?~o;~ ::~~; 
eon-cends ',that: ~~lie:~obJ4gati6tfA:::abilitY, and ::will:tngness.-~'of:·the·:..b.ighway 

'.. ,., ... . --,.' .•• ~..... . ~'~".~ ~~ ...... ( I --,' .. - •• , ... r- - .~ .. ,.~,.. ~ ..... ,"'\ ., ........ ~.... ""'1'" 'I- ... , •• '._,.. ... ,., • .,.. <", .~~' 

, ,- .. commo~::, c3:x:r1er j:o,6£fer~ ,~c~#~~~,:;f~r;~:.~~d ~~~le~'~i':1~; ~,;~~d;;;' 
service;:::eacli:~:tnteia.ependent::,u:pon the others,:eaeh-::integ:ral-::,to~:,the 

, '. '~."" ." ·t-: ..... '.1', .. _-,. :", ~.~~~, ... I •. _ .... , "',"_< .... _,. " .... ~, ... _ ,~ ... " 'U ~'''" •• ,~ _._ .... ,.. ," ' .. :.,:" .. ~ ...... I", 

hi8hWaY~~<:o_n::ear.:;i~r ~s'" operation:1;:-and:: each eeonot!ll.cally." incapai:> le of 
'.. .~... .... -'''''' .' '. • - ~ '- _ ,'"' ;._., .c'.Ii .. · , .......... YI ... _··oJ , ... _ ........ _ ..... '" 

ind.ependent '-'existence: in':· ':' the':-:'real: world':' , ~ .. is evidenee t"b:at.:::these 
.... , '-:r ,"'"r"'" .', • ~ -"", '" ,L' -.(' I:'.'· , .... "1"- r'."~ ,'''' j..,....... .'"-",,.~ ", r' ' .. '~ ............. , ''''''"¥~'~ " .. ,,,. .. ~ "' ..... _ ... .... services :'cOmbine" to 60nsti tute-' a: d1Sceclble .. and:: indus~:trecognized 

• • . ~ . . ', ..... ' , - -, ... "" '-- ,,' -,~ .. .-.,. .,' .-'~,,~... ..' .... '. , ........... ""'.... w _."....1 ''</ .. ,'.) ,,'j 

:,cluster-:'o£·-:se::Vices·,wb.ich:·:are·"i::l.~,£act;::.a Jfsingie~,basie;;"S~c~!'y;::offered 

.~"~:_~; :: :;~~;:, ::. ~::~_i.~:j~:;~~}. :.-: .:: ' .. : :~~<~~ '~~' ,;~,;~ ,~"', ';: ~':::: ~~ ~: :'" .~'~ ;~, : ~ ~;~:: 7 -<~.~ :: '. (~~ ~:,~ ~.~.: ~~:~? ~: ;~: 
,. ,c ':, ... ~ (.,,1. '< .. i.:.... .. ~, .. :.;~ ..... ~"': ",":,":::' .... ~: ~ :>:.:J~:~:;-~ .~:~: , .'.J::'_:_'.:;~~ ~).~:.:.~:::'J'., .. :,0",",:,,:: ..... _ ........ _, . ...-...---"" 
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to. tile shipping,.public •. ,. Delta_ contends .. that to ..disregarci,J:he._.inter-
.. d~~d~ce .. of .~·thes.e ~.s~~~s~.is~·.t~ :.:i8n~~e~·:the~·c~ci.il-.·',:eaiitY ~~f 

" '''>' I, ...... ~~ ~." •• / ",. ........ ..,1'., ...... _/ " ....... '.. _ ...... ,....' ,.~'.,. __ ,,J......... d -" ...... _~P" _.'~' _'. __ ..... .,_ "'''_'-' • "''''' 

.. th~ califo::nia t::;uckin&...i:J.dustty;." and no't:ing ... the regu.lar,_and .. _ .,_ .. ~, .......... '.,' ...... ~, __ '- ...• _ , .... _'. ,; ..... ~._.,,.,.. ..... <. ~ ...... 0' .......... ,~ ... I • .,. ..... _ , .... w ....... ~ ....... " ". ... ,_ ..... _ ..... _...J .. ,.I ....... d 

substantial, ,competition., uom pe::nitted ... can:ie::::s for,.l>oth::,Ln~and, n. 
" ......... ~,.I"' .. _'_ ........ - •. ' ....... 1" ~ .,. .... _., .... ,,' .......... ..... ~ ~ ""'.,. " .•• _ .. 0,1 •.• ...... ....,"'" ,,,, •• '._ ~ ,'-'_" _.}' .... _. _ • _ .... _ ...... _ ,_ 

shipments, the, sUbstantial.,competit.ive . ove:rlap: .existing_,with ,.p4%'c.el 
.', ..... .,.1- ........ '''-" •• ,. "/'" -'''';' ",,~r''. '-' ....... _, ... ~., .•.. , ' ...... -.. ....... ,. _, ... ~,~ ..... _. _ ......... ...... r-' _' .............. _ ..... ,-..., ...... ,,) 

• "'~"""'. .-._..... ... - -* "- - .' •• . ~ - ,., .~ ... - #> • • • -'-." 

dell.ve::y ea~l.ers, "and, the_ higb. .. elastl.c:1.ty _.0 ... ,cie1'!l8.nd ·,tbat_ex:1.sts~. 
_"_." ... ~~r ......... __ ~'" "~_' ••. ,J' , .... ',', •••• ' ,._ '. '._ r .... ,. •• ' .............. _' ..... ,./, ... , .,. __ ..J,~._" ... I .. , .... ,...,wI _, •. f ... ,,_ .... ·,.,'. 

between. ,p?=ivate and:"coc:non.,ca.r.t:'ie:rs~.-asserts ..... that ,.the ~elevant.,pro<iuct 
--" .. ,.> -- ,,' ....... -' .... ,,.., ' •• ,u \ ...... _.J ..... ,,¥_.' ... • ," --- -",,-- _ ..... ' .. +. _ .. -, ..... .- •.•• ', ,-.. ---.' •. ~ 'If ",-,_., """,~ 

, __ :carke.t applicable. to this, proceeding. consists. of .. the~,:lOvement ,of "general 
~" ,. I....... ..I,.' _ -'~.,. ,,_. ."I ... A _ ',," •• ' .. ~' .. _~ .'.... ...._ .... ' ~ ....... ' _ ._ •• 1 _.'., __ I _._J"',~ __ - ..... .. /~, . .... ~ .: _ _.,> 

.. "cotemOdities- of,.all: .weight. ~lassi£icatious"by" com:nou, :.permittea.,,,.,parcel 
- •.• _ .. "'."'''_., •. ~ .... _, , .... ' .... ' ...... ~, ,., ...... ,. .. '_' .. 1, ... _ ,_, .. "..r __ '" , ............ :. • ........... , .. _ ••• .,J.~ ___ , •• ..; ......... ' ..... ...,_ ".".-i.' 

deliVery, and proprietary carriers. . .<.,'._>:_.":::.::: ':.~:::.,:~:' :~,:,:,':::','.:' 
. . .' '. ~', ,,~.AS .noted earlier .. (see Footno.te 23) ,.._the -staff's approach in 

" " ..... ,.-, ... '-- .. ' .... ,~:, ............ _~",I, ... ~ .. (· .. ,1~ ... , .,'" __ ., ...... '.,.,"',., ... ,.',._ •.• _...,_r .. "' ...... ~..., ... _ 
. ·this~,.p:::ocee<iing.~is pattel:lled,..upori. .. that ... ¢£ ,:the tr .S. ~Depart::lent -of ~Justice 

, .. ,.j '" '.' .. ~ ", ....... '.~ • _ ... , .~ .• '" , •. __ ... J .. I ,'Y,'" .. ' •• ' ~"I··""'.". ,. • ..... ~..,,../_ ·q-i, .• """ .,;,..".i .,.,.. ~'""" .... 1 __ ._ JoI''-'''-' 

. in" the Navajo_,p::::oceeding ,.ct:rl:ently., ti:l~....a.pPeal.,., _,l'hELstiff ;.definitioll 
r ",., •• , .. 1 ... ,,, 'w • ..,. ... " .... '_ •• , ... •• ,.. ..... _J._' __ .......... _ ...... ,~ ..... , ...... , .......... , ..... , ... v .... " ..• .... ,~,-"_ ..... ,.,_ ... ,I<'~ .... . 

.. of, the .. relevant.,product_;carket: in .. tbis,proceeding,a.s .. be1ng ','i:l.ci'asta:ce 
... , .. '.£ .... _._ •• J.,.; .... ....... ~'.~ .• ',..r ....... _"" •• "" t.' ....... _....,' •• ,.'". ' • .,.. .. ,'" •• ' .... , ... .J, ~.' ... _ ... I" .... , .• "". ___ ' ....... J" ... , 

inte:rcity,.for.~hire,.·transporta:eion of general.co::nnOdf£i"'es in,.lots of up e . t; io~o6q·· p~';'d~ .. ,p,~r', sb.iP~t'~ ~:i~~~oseiY:·~i;"iia;·_~t~-tb3.t' adOpted:by 
••. '_'.' ... , ....... .,.~~.,.. j, ..... ,. I ....... ,I •• J .. " .... , ... "."., .. " •• _ ...;-_ ..... / '~"_"' __ " ..... ~ ....... " (I ,'oJ_ "_ .... _ .... -I ... ...... 

tl:e:~, ~~C .. ~",Navaj o~, ,~,:~e~.- ~~~~:~::~lo~~",'t:!~~l'..~s;~~?~::;,~~.:;;~e :':,:, 
. federal~ to~the_ state: arena ,is~,approp:riate" cOtlsiderixig".e~in .. : . ~'_ 

.. " .-,,~ ... --,~, •• -, .... , ., 'W ...... ' _ .J ... ................ ". ".".. , ..... 'yo _ ......... ___ ...... ,..~ ~' .... ,_ ......... " ..... '_ .................. ... 

differing, characteristics. o£ ... tbe Califor.lia" tmcking .... indusaj :.,:from 
' .. """"" '.-'" .... I,J._ .... ' '.ft.' ~ ~,., ........... ".1 .•• _ ... , ......... , .. ,~, "'_'._' .. ~ ..... .... ~_, • .I __ o.J.,.I .... __ •• ,1"_, <,~,JI\"'" ~' •• ,'...,;~""'" 

that_ of, <the,.,,£ederally .. regula ted_.industty ,is ('open. to_cons,ici~3:b,l~" 
,··VI. _,~ .... , ."-' ..... _. _ •• """" .. ,." .~ ... ,"_ ........ ,.' ........... ,., • .,...,_.,_ .. .., •••. "',,..., ... ~'"' .... __ I~ ........... ~ .. ".~~ ___ _ 

question, especially when cast againSt. the vastly diffe:::ing .. dis,tances 
i;;~i~ed~:tn· 'the citY . ~itiriis'·ehos~,~bY.· 'th~.·:ICC"an(f'the~ temitiai:: 

'.-- .'_." , •. " •. , -' ...•• , •••. - ...... ~ ....... ''''''' •• : ,.", ..... ,-"' ...... !,;.~,'~, "r'" .~. ~ ., .. J ,:' .. ~.I, .... #.,·,·,_,~··w',,, ... .., • ., 

, , ... pa~ings,.choseri by.~e .. CPUC ,.s:~f; .. -In.,.the, fede;al ca.~e, -~~_~~oug.h 
, .... ~, • •• ,J .~""'" __ '" , •• " ",J,' _ _ ~H •• ~~ _,,) f''''~ ..... _". " _,"' .... ,.~ ... , ... _'"., ... ~ ~_ .. ~~ .. __ .... _ .... _ It ...... _ 

..... _' .. _.r.e.c:~~gniz.~g_"~.t. __ L.T:L~~~;fi_c_ co~~;.;~~~~.J~U~.,·o~e_~o~ the clustc::~ of 
',"' .::, ,:. trucking services-::l'rovicled:by."the:regula:' route·:mc>tor.::cox:xmon<earriers 
., .. ' ': ': . of~:general~co=Od1tie~'~~~(~the ::.ICC-:found, &t·~there:·was-::~~;gen~al-

.--' . ,. -.... ..... . .... ~ .. " .' --"" -, "--'. "'..... ......... . _ .... - '.,~ .. ./- _ .. "' .. 

. , -:~ 24/ L'I'I;: accounted for:-.73: percent'.:of -:Gar=ett' s .reve:tlle:;;and~:.62-.::percent of 
- Navajo.~s:;revenue~ .·;Navajo'.'also' o?erates,a .. t~p:oeectiv.e:::"service 
, ." division!'; special ano. .. 'o.l.stinct:frot:l::its:.:I.l'L;'for.:1:he.:purpose of 

: . ,. - hancUing~ com::nodi ties: requiring:: protection; from.:,the-:hea t.: or co lcl. 
'. '" ,,~;. ',: l'his> ' division is:,operated';with owcer operators .. -:-:? _': ::':::... .•. ~;:, :~ . 

.• ,- '.J '~', .:': •. ':, .=~ ~~.~ '~.I :., ... -: ;:).~ ... ~;-:: .... ::~ :~. ._~ ,:.~,: ::; ,-,',:.; ... .:: I. ': .!~~, ;~ .. ' ': •• ~~ .' ':.~:' ,".: .. ~: .':' '~ •. ..:.::. ;~::-~ :;, r:- ;J' ,-: ::_~: 
·/:'_""';'i . .'::'::-:~I:~ .:~.,,.,: ::'I;~·.~~::.,~;·::>~~:: .... <_.>.,.~.:,::.:.::;" ·:,~:,··;·' ... 40"";:, ~/ .. ':'~:: ... (~ :7~:,:', ;':;::'(;'~-:::'j~ :.~::.~ . 

. :~.~ ~;""I::<: ::;.,~:~: .. ::::~"_'. :":::'".."~. \ ... '~: "': .. ~,. "-'.~ .... :':~";.:,,~;::::::: 1,~:,J~~,ITj\"~.:: ._~.:: ... ~ ::: ':;,~,: ~J ... ,",- -.':~ 
e'>:<,,::,',~: .. ~. ;:.'~ >:: ... :,~::::::::"::~ ';~.::~;·/c:':: '~r::.~::· .. ,.:':::'7:::~:7:::=' -~'.:::::::'7. :::-::-:.:.; ';::';:';~j'/""=I 
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>. ..... r'" ,. ~ .,," I 

"~p'i-e~tion ~O~· .. the'~Lri. fieid;l~ad:tng:~o~ ~ ~ a.Jb,os~ comp~ei e ;c:o:rii:iat~on o! 
':'the':'c.:lr.r:iage-'-:~f'~in:'traff:ic~:bY·reialar:';:l:ouie'co=n ~ c:arrte.rS"~of'·~gene:al 

. ~ " ,'" .. " oJ-..,.. 

commod.:tt1:es,,;,:and e'onelud~;~ after':c'ons:tderitig>'sueh faetors-,is price, 
... .' --,.. ..... " ... :." ~ , ••• ~ • -". ",_ ... r' ., ....... ", ~~-" ....... ' ... -. ,. • ., • , .... - ........ ,...... ", .' ...... t '-""r"~,~ 

qualitr'~f"se:r:n:ce, "spe.ed~'l:n'''~e:nent,''r~l:;.a'bili~;''·'f~ex:z.j)ill:ty;'~-
" --, •. +..,. ",'~' I .... -~ ..... -" •. ,- ..... oJ"~. _.' .... ".. ,"r -~ ....... ' _ .... ,.- ","""" ...... _,,... .~." , ... _, •. ,.r., ........ .-.,. .. ,.,..,', 

availab:Ll:::ty:' 'of ''''Pl:C~''P -and ~'deliv~ ( ~i:ze- 'and-weight ~restr1ctl:~'~ a:ld 
-,.' ..... ~ ......... ,,- ",-,~""-,, .. " ~' .• ,_ ...... , ....... ,~ • ~.'.- .~ ... ,- .... .-,~ ......... ,. ~_ ..... ~ ....... _."'.l'r'R r.·, 

, special:'-'c~nQ.~erS'''~d'~p.aekag1:lg;~t· .. tb.e:t'e-wa;; 'no~:sub~t1tuta.ble··. 
", '. ,. service';':: and that ::therefore ':'in.;' consd:tuted:::",:vei:y eXtensive::' and:): 

.,. ,I" I ~ ..... : ....... w.. ~' •. "~' ./'''.-'' , .......... '"'t· ~'."'" ". ' .......... , - ...... ',' " -' .. -,~ ........ ' .•. ,_~-o!. -'" I. r. "' .......... ,.. "" ..... rj~-' .. ' .~_,.,.,.. 

.' ","" appr?pn:ate'~produet -ma.:t'~t-'~ w~~~ to',:ass~s~ th~:1::lpact"~f, ~e-p:oposed 
, ':::a:cquis1 tion '~'of "Garr<itt ~:by ~:N.iVij·o ;:wi~ :'tb.e '=·eo~fi:le's ;;?f~;;tlle .. : ge~graphic 

market there involved. .~":' :-'.~':'::::~:; ',:::,:-::':~::'-':"':-:'::::: .),,:~, ",:-;;'~"f';'_,<":-, 

:::, ',,:,:. G ':: :.' -;' ,,', :,.: i~ ~cal:tfo~ ~ however; the:' mOv~ent of: L±L;~t:=affic is not 
I" ". ,.'" :"', -_'<,' ...... __ . .... ,..,t-' "";:, .,., ....... f.-. :.". ~ . ..-".:_, Jo'.I',_ .. ., •• ,'._-I ...... ,.~.'""-.f'P- .,' .. ,_~ .. -;..,,_). ""'.-, ....... _ , .• "'I""_.~ 

" 'completely"dOm:i,na.ted oy-h:tghwa.y"cote::1On'ica=1ers. ""'Iherc~'!s -very-'-
, .,'" -,'-, :,'" , •• ..,. •• , .' .,'- .. ',".' ," ....... ', • ..,,.. ..... .-, ... f .... ~ ........... ,····· ." ...... , •••• ~-"'.p.~ ~,.",.. .... ~ .. 'j J' ,.'- _.~ 

... 'significant 'movement' 'of-;Ln. 'by-both' p::optietary~d -pe:rmit,ted+·car.ners • 
• ,~" ... , .• ,... ....... ' ''''.'''',r~ ", "' ....... ~ ~.'''!I" ' J ~_"" " ~. ' ...... , ••• • '~'.I" '.- .,,1''''''1"'' , ..... -, •• , , .. ~ ••• ,. ... -? ................ ~ :"r 

:'Wher~s in "Navaj'o' the ~~CC ~conc.~uded. that,' propriet:a~"~::e~s"'wer~ not 
'a £ie'tor;: tbat'::the:::likel:1hoOd of iri:;QOVements:by-:pi:ivate',~ea.i:riers 
·'o~er ~:the lon:g disei~c:e~ :~: (564 ~;to '~;1~23S '::'i:i.les) ?oetWe~r,~tile ~£ti~S pai:elf 
in :jits:~:ge~grapb.i~ ':oar~e:w.&S Gt'~p::a:ctically' 'nil';;, cO.t~t~ ~!den~e in 

,,_ ............. ,., .. ', ........... • ... 1-,· ''', ~ .' ..... ,', ~',"" I~ ................ ". ,.' .... ,..... ," ......... .r ~~~, r'" " .. -. r, ' ... :-

this' proceeding-·establisned-"th.at "in-'California···the"'tIlOvement'·of··h:tghly 
....... ,,'. .""~". -,' .. ,' ~'.' -... : . ~~ ... ~ .. ~ ........ , .. " .. '.' ,.. ,.' 'r '. ., ..... ",,.,.~ ..... ".,., - '..-, .. -" " ... '0.'.' '.,', ' .• 

::.:1 ted 'Ln.;' '''part:tcularly' 'the "heavier" -I.TL 'weights;' away- "£rom"highway 
co~n:'~n:l:~;-~~to:proP~ictary~:;~~C:S':'iS" ~e:'<?~';the::~em~ts~"~':: 

. 'oceuning--in~the transportat1on'''i:duStty. that is-"~us1ng s:tgrdf:tcant 
, ,.,," ._, ..... ~.' . ..t.: ..... ' •. -.. , r-"..,," r~'" .f'-~ ,''',' ,'r',,· " .A" '~., ...... • r ...... '",' . ,~' ..... _"_ , ..... - .. ..,., .... ,.. ... :.. 

consequences' 'to ,.1 the . 'highway "coc:non" c.arrier:'~ 'A'· shipper has'-his ~ own 

fi~~t::or,lea~es, a' proprietarY:'~ £leet';W~d~ at~-each and'~'~e:y:in~tanee, 
., j ":::;;:;"'.:.:~.:~~ , .. , .... '.::: '. ~ "'of.'.: :.~_.(" .:. . ..-·7~·:.:~, '~:;,-.",~';, :~',';. : ......... -............ ",,..'~' ~·,_.·.t" ..... ·> .... ~',r .. ..-

··~;:·"W:!he:~p%'esident::of::one :t.a.rge:.highway,.:'comc.ou::;carrier,·-_:Di Salvo~.'True1d.:lg 
,Company, _,testified. ,in this·, regardtba,t.~~his, company, does" a, reasonably 
successful "very sUbstantial'" business in "leasir.l:g ~ drivers -and'-

--~ .. ,-, _. "'-equipment- ·to---shippe:s-,under·"MRl',-·2,-as--one-··means· .. of--(:ompeting .. ·with 
private, ear.r:iers.:: It':,is:,interestins- to"note corroboration o:~' this 
movement: from~the;,statistics:provided -,in tb.is';Coc:zission~.s _ .. , 
pub licatio'll', "Di'stributio'C.,: of~, Revenu-e:oy minimum r~te; tariff" for 
ealendar .. years·1974,:and:1976,·,of,wb.ich:we::.take-,:official~:.notice. 
Between 1974'and 1976 total reventte~' f:om: all Mini:::turll:R2te:-l'atiff 
transportation increased 14 percent; MR.'! 2 TL revenue increased 
15.3 percent; and parcel delivery stat~~de increased 51.5 percent, 
while MR! 2 LTL revenue increa.sed only 6.7 percent. But MRl' l5 . 
(revenue from rental transportation) revenue increased 22.3 pe:c1 
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considering different types of freight over different lanes, he makes 
a de(:ision: .. ~.·Sb.a.ll .. ,I, ctender .. that shipment, ~,~, c:ot::ll:llO.n" ,~~r, o.::'"shall 
I ~~hs.i' it 'in"mi ;..;n, ~ehiciesi.~ Abundan~ .. test~y..· ~~ie~rfY.~~~b:ii,shed 

, that ~th~~~:,·aX:~mny.~ .·~s:t:~~hi~i· shipPer~ .wh~S~hip.~:.~.~·.~e.r·ea:;::;the~ ~ghly 
'. ~~ted' 'L!i'~~a¥fi~~ 'in'~th~1i ·o~~ rt~ckS:::' ~((_tend.e~~the:'·~~:i~,ij~ffi~~ to the 

... c_n. =ier:~'~/ . '~u~' the. jOint.made i::/-iha"'t··this .. 'is~ ~in 'traff:t,t 
,,~. ""- '~_., .• ' ... _ . .,"'~''''.' .~~, _ ...• ' .... ',.),,,,.J .,' ......... _ • .;." ... ~~_., ~. __ ,. ,. ,.,: .. ' ... ,:,_ ..... : .... ;.~~ ~ ... ~ •. "", ..... :-J;,.~~:;~';,:-:-..,( . .:..;;.; ~: C'; 

.. ,whoever ,earries"'~..i.t~"andtbat. _the._common <:a%'ti.er competes daily with 
..... , .• ~ ..... .- .-' J~._./". ""~"'.""" __ '. ~,~'. _,.,J ~ ...... '_ ":":~."...J ,."; .. ,' ...... ,:" ..• :.,, ' ....... _. :' .1 .... _. ,,;~-:':" .• :~.!:-..'-_~,' .. -:::0~.'-;.~,'~ .... :::::.-:;., 

.. the~p:t::optietaX'Y-· f.leet ... s.hipp.er. fo:t::. ,i.t .. and i"t _cannot be i~red as non-

~~;.~;~t~~~.~ :~~".~.:. ':~ -~~"~';"~' ~~ :~.~., .~, :'~ : .. " :.;~: ','"; ," .:.~.~: ~".: ~_; ~ ~ ::,~ ~.~~.~:~~ :~~~ =; ~~: ~.:~. ~~ 
.,. '_."1"' ~.,_ .. In..Nava.1o the .. ICC .. concluded. that over .the long distances 

~.. • • ... "" .. '., "'<, c.'.... '... --- ~";.,,, .. >#. ,. __ .... '~ ..... :,. .1.... . ......... ~ ,.,' -: '*" ~ 1' .. -::.. __ •• :~ '~ ~, :.' .,".; ,:': .. .) --r,,' .... t) r::.:::: :_.,..-.. :: 
involved. in the ,Partieular, ,.four, ei~.",:~~i%,ecl .traffic .~~~ .:.;~op.ted_.a.s 

, ........ ""~'~' ... ..- oJ.' \_ ............ ~.... .'-' -',' ...... ~ •• \ •• .... ..1 _ •.• _.1...,1..,.) • • ,'. _ '.'._ ""'w.-_ ,~ ...... ' __ ................... ~, 

its .geographic, .markets ,.to .. t.e~.t, c~e:tition, ,.~b.e .,i...:r;.~r~ x:out:~ .. e.~::; 
... "c' 1_ .. "".' ...... , ..... _ • • :,' ..... ,~ ... "./v', . .,. •.. -._ .............. «_ ....... _.~ " __ • .t __ • J ......... __ "_,,. .. 1 

.ear.r:ier >. ~usU311y-., lacking. ,tenn.nals. and.. providing n ind.isc:im; Date ,. 
-- .'-"/~'" '" ... ;, ........ " ... ,./10, ........ ~., ... ..... _._'I._ ... '~ _~",'._.'''_''.'. :':'-'~o-I ... '." ...... ,: ......... ';.: ...... _ ..... ~ .. ~ :-:'::::':~,1~I: .~:; 

coincidental, non-scheduled, Unperloaical, itinerant, ambulatorY'" .call 
. .. or .. demand _service,. . for ,the.:lOs-t, par.t ,handles 'IL and do.~s .. noi ::c~~te e: .. ~if~~ti~·~iy:~,th~~in.:,area~~l~·and,~ther,ef~ie -excl~~~~·~._In, .. 

"'.'.">1",'; ,"'~ .... ' .• ,.' .• '"~_"'''''''~'' ....... '_, , .. ,,, .• ,,, ,"'-'_ ... ", ...... _ .... _ .. ' ......... __ •. , .......... :.j ....... '_' .... .-.h: .. ,.-....-, ,_,'.,.. .-.... : :r...,.-

c.a.lifC?~, .p:o-. ~~:~.~er, :han~. this,distinction.~,i,s ~?~~,~.~r~y., ~~ ... ,c;lear 
.~ ' .. ' ... _., "~_,.'~- ••• ,. ~ .. ..J'LI~. H •• ,..-. '., .. , ......... ...' .' __ ......... ~.... • """ ....... .oJ;,..) ' .. ""'."":._'.' 

&§.1.'Ib.e .di.s~ib~tionmanager .of Moore BUsi'C.es~_ FO~;~.~:s~ip~i.so·0:,009 
'pounds' lUie -haul: ~'and "400,000 potclcis -'local' da1l7,- "testl.fied""th.it: his 

" company.' ,conso lidates :: its ::.approxima.te-ly 500:-pouncl, :<:omp,onents·· and 
, .ships .3.pproxima:eely.20 ,p.e:r:c:ent: by hi~hw.iy' .. coccOn c~er, " 

transporting the -balance" l.tself; ··:nakingJudgments-on;an,·economc: 
basis regul.irly.:.whether :to:':=ove freigh'C via':it:$.~o~· f·leet. :,o:..v"..a. 
common carriage. Its prica;y consid~ration is back-~aul.· I~ it 

. ·hes,-~·ncr·bac:k-haul·-on . .a..·~run-.l.t·'"tu:rllS-·l.t .. .,ove:r ... ·to. .. a-. .coQCO:c.....car""~e= • 
. " '. ' .. The~,only~place·the·c:o:npan~ operates its own.:::.fleet iS~,in-tlle,W~st, 

• p :,and the,:activity·:.·depends . .: 'strictly on::its own, .. ;economic.s:'\;,;, '-.~.-

,". 21., For:~a:'d:tseUSSiO~' ~f.-d!St1ngu.1Shiiig:f~atures of~:'th~ ;:irfegULa~ 
.. . route common ear.t:'l.er as ,viewed. 'by" the' ICC' 's~e: ~ .. :rrans~rtat:l.on 

. ". 'Activities of' Br.:\dy Transfer and Storage 'Co •. ;· -(19~Z)--~ M.C.C. 23, 
.. i ·aff.~a,Braa: Trans~er·& S~ora e·Co~-v·United.·S1:ates· ~SO~·F.·Supp. 110 

, .' ,:-; (S~~-D~ . ,.~.a:t:t ~:per.:curl.u:a. '. ~" ;,':. (1948»= 
_ -_'.'" ..... , ... ' , ... -'~'_.~ ... l' .. ,' ..... ~co,,'·j .•• r'.' ..... :: ...... ,..'... "';""" : ... : ~~''':'f. ,.~ ... ~::,: ~~· .. I=::-'-":"'~:.~.'~::;'I 
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_ .... OJ .~ 

\ OJ,::! .. ..,,~::. • ~'.~ 

r,,' ", ' _. ,. ... " I- oJ, _~_ ........ 1',': ..... , •• : .... , ..... ,,, ..... ,.. _. r.· .. " .......... '" ... ,-. -.,. ,<, :". :,. ~, ' •. 
~. -~ ,-, .... _ ..... __ ..... J' '.' ~ .... J .. • ,. • 1'"' / J ',' , ....... "' ...... ., ... ' '-' ---'" .... ' .... -....... . .' ,.,.., ..... _' 

... , .. ,', ... ,.' "'-.' ., ........... '" .... r,,... ........ ," ..... - ........ ,,-,-_"".~, """, .. t "-L_ -I" _, ' .... r .. ~ .. , .. ~ •. .,."'" • .,....'" I ... ~. ~ • ' .... 

... " .. ' cu:e~~." 'I1:ie- uncon.ttadic'ted ~d'ence' in~"this· 'pro<:eed:tng' ;from"1:b.os·e'"in the 
' ... 'i~d1istrY' is" ":"t~ ~the": :;;ffe=ct: ~tbit:'"th-e:" "itt~iulai; 'rout'e- commc;n :c:airl~ 1~S 
'. • ,. ~. '" .. , ..... ,"- ..... , ,. F I ,- _. r -..... . 1'",,' '. "', "" .... ~- .. ' ~ • "' •• , " . ,- ......... ,. •. .<, .. ,.- c...... ..' • .It .••• '''~ -.1 ,.;" .. ' ... ' 

. _ 'caIif'ornia'.C:OUllterpart,~ tb.e'rad~l- pel':lit""operator;' prov1d'es'"'l:'egul:ar 
", dn-d":~b:s~t~i~":co;P~t:iti~n; for""bO:th iiI. -;an:d'n::·sh1~t-s;~/·:J'~les 
;f :sub~tarit:i~i: i!'i':i:,~~:iriess::,parti~~li: =ili :'the spltt':d:et:tvery:7eiaffic 

. fib';;': 'ia:~ge~- :~liiPiers';:i6:;t : ~:~-:':P~r.:l1tt~d "Cattier :co:tPeeit:1on ~er~:;~it:ed • 
. " "',.o', .. .... r, .. ~·'.. (\ .............. ,_, ", .,', ",." ...• - 0.- .,.. ••.••.. _.J ..... ,' •.. ,,..- ... -.Arf-' .. -. ","_~""""'~ -._,. ......... , ~ .,'" 

Indeed:, 'an 'exeeu.t"ive '0£ "one 'Fre'sno' bas"ed'pem:i:t'ted' carrier,." ":1a:c:not:!l 
of Cali~~rnia" Ine.~ testified tha"t he and o~r per.nitied::~iiiers 

.. ".; ... , ... " ..... ': ... ,. ... "',..' r',,·· .. ..,. ..... ,"' ....... ,.-" ',,' ".'. """'- ",P,"" -.... : .. , ,....· ... v .... ·I"'_-
routinely" comp¢1:e: ~~f:ter~el.y"" 'N.Cth" "cert~f:tca ted' ca-.-:z::ters' "'for both !..'!L 
ana':ir';:::freight; :thit~:io"'p~e6lt":~:f Mam:ioth':s:::':~sinesi i-; i'It';>and 

.~~~ "':':'.''-;~ " .. :.:.,.-:,''":: ~":., ;_ ... '.', ......... _r' .. • " ,'",- ,. .... '.,~,,'.,.~ "",.,.,-.,.- "'+-./-',- , ........ ',-. « ......... , .. ,.' ... '.~ .. ~ ... -·l.-r ...... -t· ... · ... 

that it ,daily ':runs "'th:ee' "s'clieciules- involving'J.:OO';OOO·°pou.nds''in '-each 
" d~~~ti6h:-=6i ;tri;: . sPiit? ~deii.v;;ry~ fr~i8h~' betwe~ ~~:'=:;:aueiseo'~d'~s 

.- .' :~g,~~i~~:' ",': .~, r·~,. ',,: .~.~~~ ':~~=: :':: ,~::. ~:~~ ~":;'~~::~.~~C:~,:~.; .. ~:) ,"~'~:- ~':'~ ::: - ~;~ ;:~',,_~ '::~~': ~':" :~;' ~~~~~.~~, ~ 
.. '. " ~ .•.. ThuS", "it' ,!'s ctt;ar' ebat",-"unJ.':tke·'the "factua'J; '''!Da~...x''·appert:a~ 

,to the r~~lar'::r~t~ ~ocuo~~:~di.r::i:er iIi ,·t&;'~:f~de:a'l.: :;cas'e~: '~e ::eaiifornill' 
••• " '.,~:;' "'.~ f·_I •• •• ", '"" .~'r""."" ,.,.'~ "",_, ~._ .......... ~. ' ..... ,.. -"'_', • ~_ :...... ', .... , ... 1', , •• 1 ....... / ••• ~ '. _ ,..~_ •• ~.... '. <~ __ ...... ~.-........ ,._ 

highway ~comrnOn' . carrier'"does':I;ndee<i'-f,ac'e"'sigru:fi'can-e and 'growing""""' 
. ""--:---··competi'tion-ior-Ln--from-both···the·" '~·propriet:.ary--<:ar.I:'-ier-a.nd-:the-"----

••.•.•• ',' "" ....... :.,,~. -, ......... ~,...-":""' ... -'. ":,", ",,' ........ -,., •. ,_ .... " .... .,,' •..•• ~.,.,.'-,- ..... ~""~ ,..,,.., ..... ,~ .... ·:··-- .. ·1 ... ,..':· •• , ... '- ''''I'" 

" :;P.e:m.itted :~ciir.d:e:";,: ,~arid ~i't" ':;;::s' "open 'to' :::se:r:ious'" :que'stion :-whe1:her ,·tbi:5 
,. , ••• ~ .. _.c~ .... _ .... ,' _ f *.-' -,-', .. ~.>- _' ........ - . .,- ......... _. ,.~. ""J,'" '~r ,,,' •• 1.:,;,' _ . .,.t'.",I .. ,,_ ... :.,:_ 'f·,;-.J'"" .. ",jC 

.. ,sign:i:f:tcarit:cand>-:growirig c~"ei'tion:a.t :e;the::time :of:::a<:qui,sd..tioti can be 
-;"> ~""-\"." ...... ).-~ ... .-.- "", ..... , .. ,', ... ,... ··.r". -',..,'., .• , ......... (",-' ... -, .... "" ...... ' .•• ,-. ..... ' ....... r· ...... _.,...! ... 

::: ~:dis:r:egarde·d·.~:(n:~~#t~~g,.,~~t,;:,:z ~;-~l;'s·t':i:,cal:ly. ::drawn '~~ele"li"~:;t, ~~:::oduct 
, ... .... , ' _ _ ' , . ' _., .. ~ ~ , .......... ,J _ .....- ... ' ,.',' ........ _ .... ..J .. \ ... "".I 01 __ 

'·~ma.~ket '~£or purposes ,O:f' C:ta.yton Act.: Section ~7 ~~·tests~ .. :..~:. ')~ -c::: " :,,:; 
:: ::, -: ~--. -: -::~ ' .. ~. :,;". ;'-. :~'. :.~ :::~:":: :: .. ,:;.: '::-: ..... ::::': .'. :':': ~ ~;:.,::"::~;.: .. ,:,.:, :;:::::;:;:;::;, ... 
-:?§.,f':A:"nwiiber .of:rad1al and contr~ct carriers:.e::lgagedd.~':significa'O.t 1..It 

compet1:tl.on, with COm::J:On carrl.ers were '.na:ned:by :.vs:ious wit:lesses 
... (in ,California the.,distinction.:between radial. and. contt,a,c.t car.::iers 

, .: ~is'~~iri:·.p~~eticerla:z:gely::illusl:onary).'· !he_,presidents of:b~t~.;:, 
~"' ":, ':D'i'-Salvo:-:'and ·Syst:em·~99,~.'flatly :eje<::ed '·t:he:staff"s'::asse:rtion tho.t 

···· .. :a per.nitted'. car ... ier;,coW:d-:-not::-laWfu-lly:::eorid~~ct';:'~lirie~·hau.l~:"U1. 
·'operations-=:-tb.it~;:~6ttld-·be';:6f-;-an7,~eompetitive:~ign-i':f:tcance;~' One 

commented "that-'were "'it'~so;-'"I "wish sOtleone"'would'~tell '-·the l State 
of Califomia about that". 

,.. 
- _/0 -,,'-
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~. ,.,;.Unfo~tely ~,th~ ,"i~S:..::.ra~~,.:..b..l:.:~ E:r:'0~~~?-ing relating 
to the seOpe>':of '·:the'":%:elevant :pi-Oduct :,ma.rket:::tO: ''be7::a.pp-!ied in this 

.'.:~ .. ;,-::''':_''"._' .... j.,.':.:-;:~./.;.r,..." .. ~,:' ''':':''::''''';;_''~_"'''::''"< ':;':~_:; .. (:."'-"I"~~:, -.:-"~-
instance .do not end . here. 'I'b.e core issue' 'as . to· 1:he re1.ev-ant pro<iuc:t 

.• ' ,',,' .,.\-"" ...... ~." .. ~' ~,'. "I' ...... ,./ " ~,,, •• , ........... ··a· ,"' __ ',10, - '. -"., .. - ... ,.··-"..,#·-r ... · ." "rl'"' 

· mir1.<e~ .r.emains:-,'Should: "'the .·product·' market ·~e. "l~t~ -to' -I.n;~ . or' '~hould 
,. -r ," ••• ,,.. ..... ,O' • ~ •. ..., I'" r,~"""1I" ... ,~ .... ,. .... " .. ~ ............ - ... M ..... ~ .... ,,,..... ~.".~... 1-0 ... ~ ............ _ ••• , .. , .... ~-.~,...,...,~'. ,. 

· it i#elude .m:tn1s; t:n:,-iri<fn::?' ~-'!he . staff' relies' -upon -:the-b:01.cIing·:.rn 
, .. Biown Sho~'''-Cb': ~'·un:i.tei··s£i~~s~· CI96Z) :jiO'=V~-S::'294:;:":32S ~tiit.'~~ ... ~:~ell 
. 'de£ineds:Ub~arl¢e'ts .. "ma:Y-exisf·whieh,; :iri:therriscl:~.~s;; ddtisti'tUti'prOdUct 

". ~f~~is . f~; .iri~ittti;t: "~~~~ses -rr'~ :,~rid :"tMt ~:-'p':ro<i~~:t:. ma:~~~~'1:: :~.;ay., k 
" d~f:Gl~d, o'YJ th~ ':;'~~s~ile .. :!ritkeba~g~i1iti '~o'f ::~~.~ o';?'th~': ~c';o-S';:~' 
,"", .. , ..... ,-' ......... ~ • ....... ,..,.1, '", .• ,. '.~""" ~"'-;-" 'P-_ ..... _ T, ..... 'w ~.,~' .... -' ••• ...... _~I'.,,.J,>-r .:."- ,?'''' .... ",. 

el<isticity "0£ ·'dec:and ·be~een··the pro'duet' it'self'"and"subs·t:i:t:u.tes for it". 
",C', .... ,_."'~_ .' , ••• " .... ', .• ~.'. ",:",'_'~ ,_,.'" ""_'."', ••• ". ~,'. _., """W"_'-'''''''' ._" ...... ,.~ .... , .. _;.,_, •.•.• ~' •• /~..,..' .. '·~" ...... ~ 

.. ' 'I'he''staff "contends th.it.~·whether-'.Oe'lta -as'-a: 'e.a-~er. -·ca.n:·'survi,ve· - .~- .. 
',",'. ~ ~~, •• " ... ".,...,.,...~, ". '-~ .. ' .~ , ",-' .~'.-,',-'" ," "0(''', .... r-- .. ~I ~ •• ......." , • -: ••••• , "".,_ '_~"""'.""" ,.-.... .'.,.. ... 

excl'Lisively··as··:a:n-LIl"Ca:r.:"ier or'mUst-offer·::ti.ni"and·'I'L'~·serviee'-aS 
weii:'fo::~~~~~::i~'~~ei~ari~; ::thit ~the~'?r~p'ei:~ppi!cabie :~~odtici'~ 
I"'~r-"'·'·.· f·'·'- ''-,''. ",' .... .- ~'"'''' ·'r· ...... ..-' ~ ...... ~,.. ... ~. , ..... " ,"".- .. - .. , .... "', __ ...... , ... ~_'#"_.,..,_'- ......... r ........ _r- ... _-

market.' 'is defined ill" terms ~ (;if ' iriterehangeab'ill:ty 'of -the' ~ se:V:t"ees :"-on 
'.""'-. ..,'>,., 'L""~i',~, •. J~. "", •• ~."... .. ,'.'" " "'-"I".~"-' '·, ... ·.~ ... ~_, .. ·I ••• " ~' ... ".",,':: ...... A'· .... t· ... ~ .. ~, ... ~~ ".,.,.". ... '1",.,... e b~:t£o,~,"?~~e::~~: vri~~ o~~,~ ~ ~!.~l~s~ :~~~~~.~:,-~n =~:"'~~~~: ~Y 
the "U:S~ ~ SuPreQe" "Cou...-:t ill -United states ··V·-E";· -1. -nu -Pont "-d'e NecOurs <it Co. 
(195'6)"':351 U:S:'::377 ;.'395: that:·' .... · ".' -,... : " .. " ... : .' :~:: :'-.:: :;-~~ .:,:;;7.:::": 

.. ' ." ,- ...... ~ .... ·,..f .... ~-t ..... ,....f"'. , ........ " ", ........ ,.., ........... # •• -., , .... ,' ... _ •• , •••• -..L, ... ~7"""r .• " .......... _ .. _._ '.-',...,..~_ ... , .. .,._. 

... . .... f:ln'''conSiaeririg~ wliat"!S the ··relevant·:na:rket ··for-· '-.J~,._ .) - .. '-' _.: 

,..... _.' :,dete:rm:i't);ng. the::control' :of:price':atld~,cOmpetit±on ,;.: ::,; :.: 
,no .. more definite;,:rule~c.an be_d.eclared_than ,. ~ ._. ',' 

... -tbAtcorrmOdities"reaSonably'il"lterchaugeable by" - ... -:, - . 
.. eonsumers;::.£or::-.. the,;:same_::p~~s.es ~:.make:-:up .~tha;1: ::.': :; ". -.: ..... 

, :'part of.,tr.a.de.or .. commeree.: .. " conopolization.of... " 
which'. ::lay--oe':'i;l.legal~"f...:"'''::~:-:--·::':· .• , ..... - ','" " .... ,.' I ~ " - . -. -

· But in" ~;~eri:~g'-~hat'"APpli~~t ~~. ~deav~~ed'::t~i::'sh~::'~bat:; ·'3.:long 
"\~to;-' ~i~k~~~;' . ~6ii 6f'-1:b.~~~-:~ds -'of~; ~~e~ ,'" t~:t; :;Ln;:': and:::n;]' 

. --,,-.-~"".- -.---.--;.-"-;~ .... --~---.. --.~.,.,.. .. -' , ....... ,., ....... --....... -----'-"' ... -" ::-..-.. "" :._._--.. , ...... - - -.....;-.........::.. ...:.-....;.,. -_ ... ,_.:" ::--n----
,~:·:1.S ,l.ntercnangeable. to·,:some exte::l.t:. 7 -that : Delta .. contends. that ......... , ,:' 

.. .' - • __ , ..... '" t .... '.. • • - ••• .~ " •• ' .' _ .... ,' ,..." .J .. • ~_. ,_ .. • _ ..... ". .,' ...... ..; ./ '" ~ ... ' _..... ..... • '. _... " .. ', 

.. (". ttUckioa,r~is an~·a.dequat-e::·sUbititute: .. for .. i!I..:-:·:~r_;t!ie--;:sta£"£'has mssed 
,', ", .' .. ' ',' .", ;. . ,"''',' "', ~ .... -"'.' ..... I :, ~ ~ ... ,..~ ", ,~. • - .... '." "~'."...,.,.... .',\- ~ ,ai' .~, _ r ...... ' ~ .... ~. ~_ _ 

.. ' ~·:·;~-:b.e~tm:us:t~o·f. Delta' s.·assertion~: ~,DeltaO:i.s:.-no_:~.contend1n.g:·:that minis 
. "'". -. "" . - • - _'0'.,.. •. ,1 - ,~ ..... , "'.' •• ' ,J ~. ~ ... ' __ .. '" ...... ' j~o.JI. __ ' ,I~ ..". • .J 

.:. :. ' . . ar~ 'an~ adequate, sUbS ti tute : for ~.1..'l'L:,:. or:' that ~herec:is. a :substitute for 
_. l..n.:·,·)Pitb.~.;. ~d':i~.l~g:~,<ii'u;".it~d:States v:· Grtnneil. C~rP;,··~(1966) 

384: u • s". -: "563, '.' "572. where ·the=:, Supreme. Court·>:(noting.:: tb.at tre.lik;;, the 
situation in Brown Shoe,. her~·theY:;were dealing "with ser."iees, n01: 

e with products") held: - '~., .. 
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'''''('''''''~' ..... ~ ..v .t p-

'":'~':', :, .;-.' .- :-:-,:"W'e:'~see: n.o:-ba::rs.er :to::c~....ttihg ~in 'a;·~:,sirigle(market 
.. ~.":, .... :a_~r.~of,:different-:p:r.oducts,,~or 's.erviees.,.where.. ,.'., ". 

thatcombi:lation reflects cOt:lCercioll reali'ties"'" .. -" - -" ... 
. "","',~" ........... , . ~,. " ... , .... ,',"- ) ,"', ", _" r,,"'~\'~' ~ ",~ i"-" "'."': ~ ,~ .... ,. ""~,,. ,.' .. ~~, ~I .', •• , .. ",r, 

, ~,~De~~' c6nt~~~: .tb~~, -whe:~the'~ket i"s defiD.ed'·s~j niZrdwlY-as".to·--
."' ..• " ..... " ~'~ .... '~ .... ' ..... .)~ . ...; ':'~ ... ~ ... , ·-.',f:', .;:.r,;'_:::."·I7' :::~:"'::'~~':.::-~' I_"~~L: ·.l __ ; .. ~::;"',~ :~'::~L,:::~~:~ :j~,,>~:,:,~.,~, 

) .. gn~.r.e<;.~;c~,~,. ~~a~~~y. 0; .~e r =:.n:r:~,dep~~enc,e, 0;' .-1?~. ~~~~~ ~ervices 
. . and 'the'i~ ._c~itied' .,imPOr:eaD£e·-~to ):lle success' o£"'thEi·'ou:#.ness"-as a ~.whole, 
I ....... '~"'1f" -,.,~.j ... - '._ ... :_ ,~."':'_ .,~ •.• .: .:.~ ..... ~.:< __ I ~:,:-.":'< ~}~:;':'.~'::: 'f .. ~ "':'+.1 :.')");i"2 t~"'/:""':~'~ 

~. :. ,~~~.J7:~a~~~;: ~f: '~~~" es,~,e.""J.;~~~, ~s~ ,~,;.~p;:~~.~~:a:~~:y~~,~~:~.;'~ 
~ ""........ ( ..... •• t \0 ..... ,' ; ." ......... • ..... , ,. • _ ' ... '''''' (.,>. _ • __ .. ~ ~......... ............ " .... " ""."; o.'" _.,. . , 

com:p.eti-eiye. ma.rketpJA.ce. ~eing, o:es-eed.. In Grinnell, the U.S. Supreme 
'q~~~:~Phe:i~.':th~~'f'4di~g ~~; ~;h'~'·,~i~#'i~~ ~~C·~;.~denji~,.~~, ~~~~¥iOUS 

......... - " •.••. - , ... oJ ...... ~,.~, -....,) '_---'_r' . .;. , ..• _._-'_ •.... ~."~.". _"'" ,y',... , .... .• J ..... .......... ,;./ .... ,:..1_ .:....J .... _ ,I' ..... _,',,1, .. __ .'.1 •. '; 

,0£ the., U, .. S .•. Depart:::lent". ~f. Jus'!:ic.e that the various types ·of services 
--, '¥~, .: '--' - ... - ,., .... -- '," '_0.1 ,:. : .... :: ' .. ~ •••• ,,' ~ .... ' .:" _.... ... _ ... ~~~, ' .. /: '...... • .' ..... ~... .~~: , •• -",';':: ~' .. :: .. ).:;~ ·,,:::s...;. .:..: c .. ,: '"':"'::': .. : ': :':., ...... : .. I'.~ 

offer~d. b'y.ac~edi,te~, ,.,centX',al , .. s~tiC!p.s .. su~h .. a~:J. ;O;'~?cE;,~ ~g,l.'3: 
•.• ' •. ,' .f"'--"'" ,.. .. .....,. ................. , .... J ...... __ , '>~~.' "",) ........ ;..) _ _ .• J,,' ..... • ', ,:. "',.I.~ ..... · ,,:: .... , ........ ~::;...J _ ~ ...... ""' .... <; . 1 •.. _. 

ala~.se%Vic:es , .. fi::;e, ,.ala.~:: s~~e5,;,. ~:~~t,~.~ow, .. a~ "~~~~~:J, ,~~ 
~ ..... ~, ....... 1 ... ,1 .• ........ .. )~ .. w •• • ~.~., ..... ~ ... -. ...... 1". ~ ~ ... _.,~., ""'.,J' .. ', ........ ,,' ...... , •• _, ............... _:.,\', __ • '''-_''' ' .. ~ 

sP.r.i:kler , sup.~s.ion ,s.~ces "were so different. that they should not 
..... -' ..... ',.,' _ ........ , .~, .. ' ... J __ .... ' •• \,":' •• 4 ..... :. .. : ... •• J .... ' ... ; :..-" ,_' ~ .... ,.,~ \ .: ... ,.~·,.~'.·i~, .... ,~,",'.'·'''''~.':'~ ~~,.:: ~;'''~''''';''.,,-=:.J:::, ":;: ..... :..';,:"' 

.. be , lm:xp~d .. together to =akeup a. relevant product ::larket. '!he Supre=e 
_ •• : .•• , ..... '_, t, ~~_ ••• '. '. _.h .................. ~_ ... , .... " '~I~>;,._,::-.. · .... -:..',; ..... ,,"_~ _:" .. ,' .'. 1···.:··_.:, ["~ • ..:. ,...j~~;;: • .,..::"'~'''; ~.; .. ' ::-~',;";':' .:'::: 

. Cour.t, .. deter.nined,.t..~,'!: .. the ,emoracive . overall ser7iee offered oy the 
. ;omp~i·";a:~.that:,~f~-pl:oeee.~ion.~:fqp~~p~.~;' ~d ~~~;i~~w~ld:·.-6~c.::, e 

~. _ ' ., . '.. "." , . ... .... , ... ,....: ,~ .... -," ... -r""" .• / r ,- ,-

-·"rr~ea~fst-:rcifT'~to~:'brcit.kCiOwn-tb:it~m.ar~t~:tnto .the~wrlous·~k:tnds: of','~ 
~ _ : ' .. ~~. ~... '" ... " '1:'" #- c. ... ; ...... r.:.... . "':. ,~! •• I.... '. 

protection,.s,ervl.e:es _,offe:t:~d " s,i:lce t: Cent::~l .. S, ~tion ~~~~esrecognize 
.. - ••••• .,J .... ,;, ............ ~ ... { ••.• , ....... ,,_ ........ -.' _' •.• ,. .......... ' •.•• ,' .' .-..... ', ' .. ,,~:":'_ ... i ... J ... : 

that to cocpete :.~effeeti."Vely:;,,~tb.ey ~":r:.ust:offe:r: all;;or-:neaxly all types 
of se:vice • .'.~ _ :ti.'(GriIi..;:c;i:f:,::the.i:·OU:t·~refe::'ed~:to aiic1:::repe.-;tted its 
earlier hold~g: in:~.Unie(!d ~"Sta~es ··v~ ?hilad~lp~i.i:~:~~f.= ~iik (l963) 374 

U.S. 321 (where'·aga:i.n~''':':~:se:Vfee~;::n~t:;'Orod'i!cts~~:# mercantile 
. sense, ".were,involved.~~) _ that "the cluster "'. of serv1cies"denoted by ,the 
te;;', ',~e~e~l :b~~":'is: n~'di~~~e1: ::iine~:'~f: e~g~"~' w: ~d 

•• ' J • .' .. ,:,.,>" i'-'~'" i .:, •. ".~ .. ",,, ,,'::.::, ~ ~ ... ::. .".~:' •. :> ':::'~~ ..... :-,-: .... ': :I::"~":> ":.:-s. .. ~=~: .. ~.:: ".:('.:"'.'-: 
29/·I:l::uni'!:ed:Stat;;s·:'v~PhiliLde1"hia Nat:.:: Bank';:'at~geS~3s·o.:;.3S.7 ,';1:he 

,7:. St.oopre:ne::Cow:: agreed. WJ.'Ch· 1:L'le;Dl.saict,: court:~ t !'the',clusU!r of 
. '. products (various kinds of credit) and services '(sUch as··,·checking 

accounts~' and . t'rUS t . ad::linist::::.::t. tion) , denoted bY the·: term:. --ofco=ercial 
banking' ••• co::poses a:._dis'tine:t'-line~ o£-.!=o:zmer~c,g:.~<i. <;e~.e::::li:1ed that: 
"it. is clear. that co:m:tercia.l bank.i:lg loS. a :na:::ket suf£:.c:.ently 
i."1c-lusive..::.to:··be·· .. ~n:i.ngful: .. in::.te:::lS·· of: t7:ad'e X'ea.li·tie~f~·" :ay,.!6ot::.ot~, 

, :,: banking services:: offe:::ed: .. by:"eot::r::I.eXc,ial banks ~c.;'e~ ~~t~.~. '!=o~"i:.lclude: 

.: .. :-:: ... ~. :":;w:',: .:':, ...... , . ..:.;, .(Cont;.nued)-.:.;..< ,:<::; ,",.'::;:::':-:.: !:-:"":~;~'.,;.;:;."-, 
, "".~.-.---'---

• ,I • .. ~ I .. • -45- : .~' '.' -:J ~~ ,'.-~:' :,!: ... ) ':;':;"1:: ~.'.::' ~,; 

.... ~.", ... -
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•• ,.,," r ,,, ~, .... ~.' 
... .. ., .)/~ .. '.. .J .... ~ 

·: ... -':I."~~·"~, -r"::':,''"'':~'''''J~:'':' "',">:: ':/.~."" :'_..'I""~: I,:,~: ::':l~"".:;·_'~···w-':r.: t~.:·.~·."' fl .... ":'· '~"'~',' ,.: .. ~ ... ,'> ... ~.-,... _ r)"',"~'-;"('," 
S tat.ed ~.. "In Ourv:i..e-'A;, the 1'l.lt:lJ? ing .together· of varioUS '"kinds' ot -.. 

.... '" -:' _ :.' ':". :..' ,," :',' .... :':: ;" ~:. _, ~'-'''.::; : .. :' :.J:_ ".: ",. ..: _ ~ .. ',,' _ ... / .. , ~A, • ~~; ,,, •• ~:~ ,::, -": "'"; -:' • < or." ... -, - ... ' j",... :-, ,', -, .~." ...... 

, .... se::viees .. ::lakes ~C?r .. tl!e .:~~P.P.:t'op"~...a,~e .. ~rket:~ •• ,"'~ seeing ·n:no -rea'sOri-'t:o 
. di~,£.e%~t~~e _ ,,'b~'tw~~f#;: .'.·f.~~~.r--of.~e~~E.c.~, ~~. :1:ii~ .~,~~ti~ :'~f, ~~e=:C~y1:on 

I," , .. -, -, ',' """·'-r.'" _I ••••. ~ .• "~,'., oI, ,,' ... 1 •••••• 1 ".V'. _...... ........ oJ'" '. -,'i' ·{r ... • 

Act and part of comme:rce for .p:urposes of t1ie Sher:i.3n Act • .,".~. .. .. 
.." ""it rm;,~i be ':~ed6~~d ~that·<iri·::~~·~:;:ns.tldt ~:~~~i&g; ~~'s' in 

Gri~ell "ind···PrliJ..id~i~h~ N.it·i~riil. ~~;' J~-~:i:;o:';ciea:i :~tli ~~e~s, 
not ,tleica.n~il~. ,p#~<:luets .•. -,:S~t~.Grinnell : ~~,PEillidiIph;!a "N~ti6ri:iI=-aank 
are.·rei.it'ivelY ":r,:ecent: -e..~ieisioriS·by ·the.·supreme"COuttI~on-fT!:tne-"ot 

", .. __ ',_"". ;,.: ...... ;.": .. ~, ...... ~./~~.""o.-.: ... '. _.::. _: ~ ... :~ •. ~: .. ,_ :-.' .:" : ",'. ''',. r/ ... ",.,. ._,,:. "; •••• : __ ( ... ,.\ '. 

c:ommerce" dealing. with sernces.· Webe1:t'eve th.it 'th"c' 1uc:ping ·of'· . 
'rse~i~~~~:ii;fo,a ·s.~i~~.~p~c~ge ~';lin~ ~f'-d~~rc~";"-cii 'r~eiE;;atit,:~r: 
.' ~p,r.OC1uct. mar~etlf.app~o~~h: is"fo ii~ed'~by th:~ :;~~t' :tri::'th;si::~{griifi~nt 

,. ~,_ 1_ •• • • •• ,'" .,.' ".: • '. ~ I , ....... '.<".' ;, ." •... __ d.:.... _'; .'" ,',', j .. " "" ~ :' /" ..... r ....... -. F'I ~.~ ., ...... ~ /';" ~' .> .' , ,._ ..... _, ..... ~ ,of 

.. ,cases is s~rely on poin: given 'clle'·uc·tua,!-eirci:imstaric·es .. ··in·· tlle'--case 
• , ' •• ',,, ':'._~ ~ .,:: .• ,'-, ".'~.~,'. " ...... ~.~:, ::, '.:": '':'':' .' - T,,,,._ ." .". : . ..- "'.' r ,po ..... ·~1"""'·' ~rt~ - ""I-~ ·-.'_1 ............ -.,. 

be.fore ,us .• " In ~. ~~~t; _ tl?-e. _,s~ff )~s' . ~a:il~d."· to'es'talilis!Cby -a'" fair 
,," ".~ ..... , •. ~.' • we, . . ""0 __ _,......... • . '. " ,. ..... • .. -" 'oho, ............. "~ !,"'., .~' . .,.I 

· p:reponderance of .the e~edible 'mdence",'tMt tbe rel'eVa:it'M~proQuc't'~-' 
-_.' .......... ' ... '.,,' , .......... . _ .... :.:..._:J .. .' ":~:: :., ... ~.-.:~ '~'J' _ -."': .. ,"" '.' •••• :,.:- ":-". --:," .... \ ,1 ..... -...;-· ...... ,"':;''',.·· ''''--'' 1"",,,"'0," e.: .. ~~~:~:~:;t~i~ ~~~~~e~~g ... ~S. __ ~;E?~~ t~ .,r..Tr...: .. ,~;:ns~~ ~~~":~~~~_~_ in 

e.. this .proeeeding. overwhel:n:l:ngly "'establishes tb..it··'tb.'e relevant~p:roduct 
•• ,' ,', •• ~ •• :, .. , :.,.",,-, '_f ", ... ;. :::.~,,-';':""" ,~'................ ,...... ,-,0," -," I'-'~' 'j p .... -, .......... /').... -."";0f0, ,'I" ~: .. 

· market is. broader. . .From:· die-evidence p:esented it ~"eneOmpasses -·the 
: .. :"': .... :;, ... ',', .:;:' .... , ..... :.~.: .,:.'...... ..: .... : ..... ,' .. ,".:-:'" r:,~" ".~.' .. 1"1," •• ~-.", , .·,f r,. ,,_ ...... _ •• _ •. ",..~ ...... , . :'". -..' 

. move;:lent. of general commodities freight of "all-weight-cI.a:ssifieat1ons by 
" '. ". ~ ••••• :..'.' _: ..,. t"" ... :,~ •••• ~#; ... : ~', II'''';:':'_':~'''', ...... • J. '" , .... t,y " r' ", .' •• -. ~ ,.. """ .,. r· ~. ""'I _'., .... _.'~""' •• ~ ....... , -' .. ,-. 

· ... co~, p;:oprieta~-,. per.zn.tted; "and' parc~l' delivery-cartiers~" -'As~''',,;re 
•••. I •. ,., ..... ~o-I:--." , ... ,,.. ,. ...... , ," .. -:",,-.: .~~ ,,>":.,1',"::: ... -::-,', I-'.~·.~' {,. .. ~ ..•... "--.' , ..... ,.J.~~~' .... ~".., ".....,I .. _;-· .•. ~\ 

have seen., the record herein is replet:e '(o1itb.~·c=edible' ~denee·"t:ha.t 
· '; ~~"t~ of. ~6oh~~c;·'ti~d~:; ;eiiitids '?;~aiiing~'1n:cal~forrrl:~ :.it~the 

:~,.,',: .. ," /: ~'.~.~.:""':, ".":".'~"':'::-~p. "'I"~"''''~'~''-~ ".~ • '. ('" ., ...... , ... l· ........ • ... F·-_~ ,..~ .. ,.. ,... ..... , ..... ~,., . 

. ti:le. of this. acquisi tion, D~lt:a' 'and -the' 0 ther··leading'" c:OClOn .... carriers 
.... , ... :, ....... , .. ,.:J~ .... . r ... ,.:, .••. ; -'-~'J ~ " .... , . " ..... , .. 1" ..... ..... ,. ...... '~." "r' ... ·I·,~ " .. ' '.'~ ~ .. ~,_ - 'r' '''''~''~'I .. :_ .... ~ ... ~ .. 

in order to eo~te effectively a.na#:::e::lain·in~business-':::ust·-offer:.a:ld 
~ .• : "..-- t" ._.. .,..,~. '" , •• " ......... , --.. ....... .' .,..... ' • '.' • .,_ • . m.rn~s~:, the~' .shippitlg". Pi;~~f'e~' eac~~ ~~'eg~~y~:o~ ~ei8h~~; ::=r:.l~~tiOu 

....... ~,.- ,;. ~V'_ -.i/ .................. -_~ ...... 1 ........ -)· •.• \.' ..... ,,~ .. ~ ... ' ~ ..... 'J ... ,::.:: :.:~,tI .~.):::.;, ~_.::.;-~.:.::.::-:.!;.~I:: 

29/ ContinUed." ",. . .. " '~"-'" _ .. '- ..... ~ "" .... , .. _. --.. '.; .. ;.';.~: .. ,:;...:::..::::; .. :;,.:, 
····": ... ;·:"'--·~·~ ... ~~e~Ptane:e .. ~ 0(" d;;;:;;;:d::-depos:i.ts:·froQ·-in(liViduals~-,-co:pon.££otiS-; 
.......... _ goveX'tl:lental agencies;:: ;a.na ... o·t:h.er b~;- acc'ept:ance:'of"'til:le anci 

'savings~ dcpo.sit:s ;:. es_tate.~.a:nd..,ttus.t_. planning" and _trus't:.ce·ship services; 
lock boxes and s.afety deposit boxes; account:· reconciliation services; 
foreign depa.rt:::::tent: services; eor.respondent services and invest::lent 
advice. In Philadel'ohia Nat. Bank the Disttict Court stated: 

"It is the eonglocerat:ion of all the various services and 
r..m.ctions that sets the co::::o.ercial bank off from other 

_ financial institutions. Each ite::l is an integral part of 
., the whole, a~st eve.-y. one of whieh is dependent upon and 

would not exist but fo:r' 'the other. tT 20l F. Supp. :348;, 363 
(E.D. Pa. 1962), rev'd on other grounds, 374 U.S. 321 (1963). 
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..... ~I'" ~.. j . ':" '~'~-::' .. ;';. .' •• :. (,: ;);~ .. ~4/': ~-:t 

se:vice -. mini, I:rt, .and TL. !he evidence, is :hat no one. category .-;:.lone 
repr~s~ts'; an'~b'~~Omi~iiy' :~~bi~· .rifii 'of :d~r~e~~~:ither td<th~:~ 
'",: f~~.:,:,:~·:.:",_'~ ;~.:'.'-- ~ '~ ... "~.."">: •. _ '" .. ,:.:"; .... ~ ,.: .... , : ' .. ~···:I::--:.:·· :", '.~.'.J:: ;::' .... , ,- :'" ~" ,:.;, .... , F',r,"",,', ".-;':~\:-I 

Co':l.%'X'ier ,or to the shl.pper. Without ~ cocb:Lna.tl.otl "the eo::::zmon-car.t'ier 
.' --' ~->' ... , ".~,' : :"':::,":~~I ,. ".~. ;' .. ;.;, ~:r"~,:'~,'",.':':'.'J~:,: .' '~, '~i:: ',,' :".:r .• ~,~ ...... :.: i .... ' )..,. .. ·-,.- ..... ~Ij .. ,""'..-I' ,:" '.'~, 

. could no:, o,ffer and the shipper would be 'withOut regu!:lr'··s'er;r!ce·;·-~ 
....... :: ..... '-'~.',,::"~,~_~ "',,:', :':.:::..':: ~:.'":! ' .. ~.': ::-,,":",,"'~"~~'.: '"::":'-:. ,,: ... ;,~f' ~'~~~''':';''-;~. ;: I :;":' ... ~;I--. ( r-,'" I ." f' • 

. pa.rtieul3.rly: ~ to _:the . ~re :remote. outlying a:-ea.s" :rAni s~ce' - -. , 

...... , '.,._ .. '. " .. ,_ .... .' .... , . ".-: .. _ .~"" ~I::.~' :.',,, :-: .. r-: ... :\~:~' ... ;."""':';~.".,.; ~.>': :.: .. ,' ....... ;--...... .,. 
enab~~es C?onsolida.ti,on.for ~rge, shippers. -se%Yice:tiley -require~ .I.:rI. 

, . ', .... : .• ' '.' ~ ....... ~. ,', .... .". ..r .' "'. ~ I ',; ~,- •• • ... , - -.- .r I I •• ,-,' ". q .... ,.,. ,'." .... ," t" r-, _, ,,1'._' 

, . offe-;s, .. one s~l~'CiC>ll .~o. t."-le "~~ll·;'sh1~tn:.-1>robl;exrr~~ j1i~:n;":'tt 
_" , _,," " ....': . .~...", " _..... ...... f"" ,", "" , .... ' '-I 'II""~"~" ":, , • .J ,... ..... r*)~~ r''''-' -r,-

·--.. ·..:commO:n:.~ea~ier.;eould--:ti~t'~offer~aec·eptaole tTL "'sertlice'-'to)lluC;lf'of "t:he 
r .~. /", ..... ,'. ", '., .... ".~ \,., ........ 'f • .- "/" ,", ..... ~,. __ ... " .,t ..... ,"# "'fA; •• ,t'" ' ... '1 .... '" " ........ /'"I 

siat:e-~~' .this -is. "because·'·ef ":the 'necessity ·'of-generat'ixig ~"ba:ck:';'i:iaul'" " 
. " . ,-,. '-. . ,"~ .. '." '" "'," t, '. , . ", ,. ,1-' •• • .... ' -"',..., " ...... .. 't ....... ~. '. ~ ~.. ; r"\ '" _ I' .,.. ........ _ .... 

bus,1ness:C;·'balinee- sb!ppiriS"L,!L.on ·'the.'froni.;hiul'':···-EXhib:I:ts'1t-==2! and. 
j " '.: •• ' .,. --,\ •• '-'-', ,'''.,' • ". ". • '·'.f·. ' .. ~., ... ~ .'~ ... "._ ..... , ~ _ .. "" ... l_ '" '" ~,.. ~., ... _'* .... 

R-22 demonsaate the·gross 'llaba::Lance "on'three -routes: -'~san . Francisco-
, ...... :'.".", _~:, '~', :;, .. " ".: , .. ~ .. ' , r ...... ·· .. I '."~~"-. ;., ... " (._ .... " ... "-,_"",.",,, ._~"' ........ __ ."...,' ...... ,. ... " 

·i.os.,Atiiele's~.·sac~~io;r..OsAugeles; -a':J.d' salinas~~s wAxlgel"es;'-··T:r:Ucks 
, .' • • .' , ", ,-~"..... ., .. w " , .. ' "' •• "/"" r"-," ... ("_"~'.'''''''' .' " ~" .... ". 

. -' carrying ,Ln' £rOm "the iOs ~ A:lgele's :Basin 'to . the . 'northern ~-areas '-, ea:mo: 
I, ,." .. '. ".o, .'"':: .. ' :~: •. :, ... O'-:~--,:.,: ~" I 0- :':~~'_.;:: ":, '.,'.~:,:; ......... ,,-. :,:-r: ~ ... ~'(:, ...... - ... -~,.. T, ....... -"",,. ~,"" 

deve.lop,~s:uff~c.ieut, Ln tr~ffi~ ,for the ":'ctt:.:n ru:c:''':::, they mUst ·ba.ve 
'0 .~ ••• " : ..... _ ••••• : ......... ~'. " ,. __ : •• _~": "; .. , •• 7: .. ,,':;'. ' ..... ~-. '., ..... , ,:L'~""'-~'I ~."'"'' ... ,... ,-.... ,.,~,-,. .... ' .... ~I".,...,-. 

then. back-haul or they could not' ·sustaiIi' die vcilu::ne of"nortl:iI:>ound Ln. 
, .: ".~~'~:~o~~,~,~ ~~~:.~,~~~~~,:,~~~~ .:.#~~~~t~g;·~*r~.~~~;.~,~.~~~~~~~~!~ o=e 

freigh:, "i,s .. ,8., fact of"life ,in. the Ca!ifornia ~cking·in<iust:ry;-we are 
,,,,. '"' ... :.;-01.'.: ........ .,. •. _, __ . , .. : ... : ..... -::....' •. ::...::.', ~ .... :,1 ... ,.-~ .... ~ ".r: ".~:: ,.·;r,~.: .:-~ ... ,' ..... J. .. ':~.~:: :;'.-' -~-,.,.""..:.; ... . 

told;.- abs~lutely .. ne~essa:ry to .. the_ "bottom line", and to. dl.sregare . the 
•• -,..~-- •• , ... - ...... ;. ••• ~ ... -- ... f •••. ~._" .', _'''''', .... ~ .... ,~. : ..... ~. -:-..... :.., •• ~:.., ':.:_..:~: ..... :.'; .• ; ...... -:-~.::i ".~-:.:~.,.r:~~:..- '.":.;M, ~:""~' •. - ... ~.~ .. _.,'.:<+ 

.. interdependence .. o.f.:nini., ,I.'!'L, and 'XL is ,to ignore cor::z:nerci3.1"reality. 
'. '.~' ,··,· •• P, .... _ .. ~.I· •.• : .• .... '",-.i ""·.0 ....... ,., .... .'; •. ::. ,,"'I"';:": .• :"-: .. -::'~ .... ,~,"""~.~:/\,;::..r(.,-;~~: • ...- .•• ~,~~~.,..,"": 

.,Common ... ~iers_~utilize_ the. s=e employees, .te=in.a.ls,~ 'and eq:inpc.ent 
.... , .•• ",,. ..... '..J.L •. ,.I.~ .... .,: .• ::." .... _ .... " .... ~ ... ... 1. :""""'~.,,,,.':'': ..... ~ .. : *.:_: .. '_ .. ::.. .. , .. ~_ -.:.~' .... :jr.."'":.~ ~.)~.: ,...·r"'~·,,~ r'.","·.,"· 

. to., offer~.and ·prcrv:ide ,.all. three components. as a package of" tt3.USpOrtation 
.' ... I ~.,.. .. _ •• '''''' _,o. ,i",,,, "_...,, I' .. ' ........ ~_·., ... . 1 .. :", ,.-:.""~,: ... :,~" •• : ••• ~: ~ _~i:.!~~·:: :.~. : ....... ':,.,. .... -.".,.t"'- . •. ", .... _ ... _#rc 

••• 
i r", 

... service. r- ... Whenever possible the COCClen carrier e-uck will take~ . '-
.'. e;'~~~;i,,"it:'can:" set ·,·~hen ~ie~g up.- freiSht:2.Q/;;·:;All;" ~lits~ifi~tions 

• , ... p' ........... ... , .• -....... , ... ,~: .•. , • : '-, .•. ~',. :._::~.:',,": • ;'.~ '.' :'C.","'_"""-~.,~' • · .... ~Ir. .. ~ .... ,.., ....... .-. -,·.· ... ;,."r ,-,'" 

... of~,a_ shipper! s_ freight. are handled .t1"ri:'ougn .the com:non'" carrier's .'-
_.' _ ............. ,,~,-' ........ J ... , •• " •• , .... ..,., .... ' ',,'" :.. •• _, .... :-.' ... ~""":-.,. ,', ...... :,) ," :~." ~'I :: •• , ~.:',:"" ," •. : ... "' ... : ..... ;.-• .., ,.::\-:~-: :"';'". "'" .. ........., ... ,..: 

terminal, and as noted in 'Exhibit R-20, typical fre~g..~t runs-'C3r:y all 
. . , -. . ... . .. ~-. 

_.,." .... - -"--ciassff:(cat:-rons~'''of-freigh"t-;'-""'l'b.e-sta-££-eontends-~he pr:f:ee--:-:--
. . .. .:. ~:l :,.. .... ": .. ..:: .~;r::' ; Z 
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diffcrcnti41 between parcel delivery carriers ~d eommon ~iers on 
small. p:J.ck3.ges should el~te pa:cel delivery carriers from the 
releVan1:··s~ee:·m.irket·'in>~tbat:·ther~·:·is -no:'cros's-el3:sticitY :of:'demand. 
But:: the_se:op~ of': d:relevant pro'duct'marki!i~:is :noe'-'govmea:'by::the:' 
~p,:e~~ee:' of"~:: p~c~ diff~~ttil,ll./, ;:·in.d~as' ~e':':ha:\:"e ::'seen~"'~the"ability 
of the ~ common::: Cartier:.·.'to""'prOV1.d~·· ce:rt:3.iri:: addit::to,;,ar:':se:V1ces": (£a.ste:' 
d~iiye::y';-:~ra~eabiiity;:::'CoD, :::et:c:;):'doe$'~ble: ;'h1:i~to;::co~te':~fOr 3-

, ~oa.;~.;~ albeit:' ~il';: o{:that: ei8.ssifi:~tion:·of::freight.gl~:> In;'Un:Ltad 
St~es·~~·'PMi·li?SbUrg:2N~t, •. ;:~:~nk: (1970)': S99::'O';S~ 3'SO'; at·: 360; : the 

, '",,' f ~ r ,.. ~..- ... .'. I r ,- " " ." . '.... ," .. .......": ... , J' '. " ,. ,"', ,..' ' •. I ,.. • 

. ' Supreme - COU%t cautioned " that -"Submarkets are -not··· a basis" for:::the.:::.~:; 
dis~ega;d: o'{~ .'1- 'bro~d~:: lille: ~f" eomere~' tbit> has eeonomc( sigOifieance. " 

'. AD:~f' inf,·,unitcii;::'·St8.:1:~:v:\~rea ~~r:~~££aio ::~ess, :: Inc. :. ·Cl97I)··:402~'U:':S ~ 549 
.. ~.. .- ..... ,..., .~, ,; ... ,- .... 

theeourt- 'folloWed~ tbAt··vl.ewPo1D.t:~ in renewiJ:ig- tlie:DiStrle1:·;.eot:re·f ,s 
.~. 1··_.·····-·· ',. , ..... 'O'-.~> :",! ... ,~.~ . ..,"'. • ,'" '_'~""""'_""'''''' ,_ 4' .. ' ••• ' ....... .-... "._, •• ,. #0 .... " _ ... 

'divi-sion-"of--the ~eo-lor::-comie supplement ·pn.nting-business~'!nto '''component 
parts, and in~t~d": ~ppiied.~~ the" ,f~re.ir:~·of ef£~~t:i.ve( c~et£tio~::zUle set 
d~~;·u:,.~·:~St~da.;:d~·Oii=co~ ::v U~it:~d~'sta't:cs;:' (1949),7337::'0' .S~ 293, at 

.,):-,:.~... ../Y9T/~· ',"',' - .. ""'"-''' -.-~ .... , ... , , ..•• ,._., .• ,~'., .• :._ .. _. ~.~./",. __ .,~. "'-. 
299;"3'OO-u.'5·~'~ ".,. "~""""" -_-._-I ... ~. ' ...... -_ ..... " ... .. J_ .. _, ._ ........ , ..... --, .. -,~, .. :~;:..,,: •• 

,..... ,-,"'" ." .. ~..,... ~,- .. - .... - .... ~., .. , ' '~. . r . _ .... ~. - , - , \ .... .''- .......... .# ., .. p 

Ge-ographic~Ma.rket~·~.. .. .".. . , ......... -... . -' .'. ~ ,n,' - •• "..:. ;,~-' :~:,-- ; '~_.J':.;::.:::-::::~: 

. . .. ,> .. ~-,~. -.;.: :: AS~ 'to-: :the c~ncept:o:e·~, at ~£eievant-:ieOgrapm:-e carker:' fO'r:'Clayton 
"",-"." ... ,(" ........ J., ...... ", "*,,,'" ........... ~."""' .. ,... ....... .-.. _r ...... _~., ... :' ..... ' ... " ...... ~~ .. " _ ..... ~ ........... _ . ',. n •• _. .. 

. ' .. Act- 'Section" I~ 'cons:tdera'tions;· the " Supreme- Coure- in" Browrt~ShOe<: {at:'p .336 ) 
'r ' .... ,..('~" ,'-",,,,. -,' '·'1._' - ... "'0.;, .......... to ..... ' .' .. - .... , .'~ ~ - ...... ,.'........ r- r'.,. -o,J' stated 'that'" 'it'musr·be···seleeted,··to f1co=espond~' 1:0-'1:he c'omme:r:ciar-:' 

~":"'.,. .... ~ "''''·0 .... ' ... ,T,·'. __ " i~"'" _ •• +" .",~' ...... __ ".'" .... " •• ..,.. ............ - ,.--.... .. 

" '%'ea:t;tties- 'o'f-~~"ind~?=y --and'; 'be: ec:onomie~l~l~'·si-gIii£:-ea..'"it.;f'':':':!t'·:~oes 
.'.:~,,:.' ~n~:.;,:,.- .,.:~ .. "~'.:",:. :~ .. :":~:":':,:.:, ~~'.'~"~~_ .~,:",,~ ; .. ~~{~ ""~:.~'''·::::i~;!:'::·~"·.:'~.::; .. :::.,,~ : .. :c;~ .. :~~.; :~':':' 0:::)~;~~':; r::\~~: 

- ' , .'. 

: . 3-!: {-. 'In ·Un.'i.1:cd·-S't<ites' .V'E:'~'· :r--:: Dtr Pont 'de"' Nemours-~ & Co." :(195&) .3;5-1- .. '0'.5 .. 
. _ . -:::: 377..,401, .Ul.e Supreme .. COU:l:)Jlc:lua.eaceJ;lop~ne ___ in, th,e flexi?~e • 

. '. wrapper' marke't"along" witb:'glassine·a:nd- grea.se-proof papers~' desp:.~e 
.... : -·:the ·fa:~~ 'tba.t itcosts:two:;or·'th:ree- . 'times:· as~-much.:::;) .: :,j.~:::::,,:~,:<:, ; . 

. . ' .. ·32/: on: br:te'f 'the . staff, ':inadverte:o:tly :ree~...zes: ,the~.logic::~:· :the ... 
. -:-- .. Grinnell determ;tlation .. tha.t it wo~ld ,b,e "unrealistic~' tofrag:nent 

. . ~tne marKet 'into' 'se:rvie'e' 'cOtlponents' 's-ince:,the':comp'ani:es::'" .·:~·'.:reeognize 
that;·to.:compete:-.effeetive.ly,.-.. they:::lUst ~<>:fe:r::;:a.ll.,~r~!:ne.a:rlY~.3:l1 

..... types _of ~ser,..rice':., . _when ,i.t .. P.~ints .~p. .in .~ ~~0t?0t~ the",J?,::ooability 

.. t:hat much·-of· Delta'·s--n.·~j;s· avai·lable because'Delta~ca:r=l.es·;::r.n.. for 
shippers who require both I:n. and n. and prefer to deal with one 
cattier. 

'J1/ Where the court noted tM. t ""S!nee it is the preservation of 
competition which is at stake, the significant proportion of 
coverage is that within the area of effective competit:ion." 
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"" -. : ,.~ '~)/, 

", •• .' ..... _' ........ :. ~ ••• ~.j. >", ... _r L "', ....... ,.'. , .......... 'L.r., .... ~, ....... (' ,.....~ ........... , W,." r. r , .. A.., .' ..." ~. ,,",,,.,, , ......, ..... ~ ... '~ ; .. ' r ", r'~ •• "",'" • -. " ~- - ... " 

. _ :::;.:,~~,t-.~r.,equir,~~t~~~.~r"~t~e: s~t~~·~.or ~tb;;~·'-~y.,eeunty·:~r. .. reiioil: ':'.:'~ 
... _ ....... _.w., """"" . ",.) __ ' __ ,to ,-,~ .•...• '<- .,.., ... ,., •• _, ,."., _""~ ......... , ... __ "'_-..J' __ ..... ,.'.' •. 4'_ ....... 

eo~ti~~e:.t:he ... mazket, ... but .. rather ,mor.e prag::na.~ically it ,_mea;ts _ that . ,~ ...... ,...... .1.... .. ....... ,.'tI' _ ".'", __ .......... "" .. " ~ _ ........ " ........ ". _, ,.' >-".J _,~.,:"""""""I ... ,. ,1",-.,., .... -..' .... 

. the .delineation"be~made. l,n·.accord.ance .. with::. the realities of' tb.eway 
." ", •••• ' -' .... r _. ~ -'... ,.. .. , •• ~.', '''"'" ... M.<,. ..' _. 1 ...... .1 , .... " f.".1 ,. - ,~.' ........ _ , .... ..-' -' _': _ ........ ~ .. ' ,.1 ., .... .,.. '"" ... ,~ _ i~) :"'0,=.: .. :"1 ,~ ~i· ....... ~ • 

.. , in ;::whieh ... the .. "involved ·,pa.rties ... builtand~.eonduet ·,.their,~ bus1ness. :-.,' 
• -. -, .- f· .. • ,,' ' .. "', '" -" '.. u" ,-..... .,.J _. ~ ....... ~wI ~,,' ••• , .... "', .... ' ,., ... ___ .... '.' ,..." " ........ '. _ .... .... .... ' ........ _ ..... _' ., _ '...,Jo. ........ _.i ,,~; .. ..., ... ,-oJ 

. (Grinnell~,"supra.,..at"p..:5'7.6.) .. It ,me:;t'Qs a:~~careful :selection ... of .. the 
, , ~ - ",.' '.'~ •• ' r ,'. __ •• ,~.' ... _" •••• I~. ..' ...... ' -oJ .,.' (' ~ _, ',. ' .... ' ... _ •• ('" :..,.. -..1 .... > .. ~ , .. ' ..~' _ • ~. J _ .,. ••• ) ~ 

.. ma:r.ket area in~.wb.ich· the,.seller_opera.tes,.a:c.d~·to .. which ... the ~producer can 
.. ,""'.,. .! ... ~ • - "'-' '~~.h~"· '._"-- •• ,' ;",.(~. -'.,.- ..... _._ , .•. ~ .. " ......... "" •. ' .............. <,_ .... I~. "" .... -~,/~-' ... ~....;. .,.: .. I_ .. .Jt~.,\_ 

"-'''-pra'ctically: :urn for .. supplies":' e' (Ta=a Electric ·Co. ~v. Nashville ~ 

C~l~C~~~ (i96i}-36S:UeS~'-326>~.s27.'Y:-~':nle-:-eoUits':-:Eive-h-eTa::'1:h:at~s~':'long 
..• , ... , ..... ,'~ "I """Iir. · ... , .... ;·.1 ', .. -' .. ,,, •• ~; •• ,,., .. ', ... • .. ·.,.I,,~_ .•.•. , ••. .,. .. " .. -./ ..... _,..,1 "'I' ...... """,~, ... , ,~./.-.'-: ... t' ... _,·::... 

, .. as', t:he .. geograpbic market_·selected., reflects ~the, ','area of effective 
"' •••.•• - ...... ~".,. -. ....' .......... "-', ", .... ,,. ~ ---,.,..._. ,-'- ....... ..-'.,< .... ,.~yJ .•. "" ~.'.I.-<" .• ~ +-_,'i>~; ........ , ... :.~ .' c ~.; ..... 1" .. '"'1':.,'_:..:._,;;;,' 

. competition/~· it must be,.upheld,,-. ~hiladelphia National :sank:.~a:r 
. ~~ ~p.: 359)~¥~d:.'"f~~ fiY~·~:,~·i';!h~:::~ii~·ter.:as-·'-~':are~~('-o~e~ffe2.t1Y~ cOmPe:ti~ion 

..... ,.>".1 _ ...... _ ..... ,,,.,,, , ...... '_ ,', _".,J,' ..... , .• . '~' ........ ",.' , ..... ' ....... ,'''' •• ""p,f., ... ' ..... ,;,_: .. .:.'y ........ ' .... '-. __ '--:~~~ .. ;:";" ,\: .... ' 

"'. . and .relev.:ll'l.t., market~ :. are~synonymous .• ~,l " (United. States v Penn-olin 
.ch~~~i~· C~~,~".(i963)·:,,2i7:·F: ". S;pp'~~i'iO:~·li~ (D .•. __ Del~).~): .. ·· :' ...... -.~ .'=~~.", 

•••.• ~ ..... - -.,. '~"-""" •. .., _. '. ",..... . '-, .... -,."" ...... 'p,' ........ J ••• _,,J ..... ..,..), .. ! ,.,.:~_ ....... ~'7 

.... .. ". In ·the;· ins.tant·, case, .. the. staff asserts, that :::he .. :relevant .. 
... 1,'''' t .... . " ....... "" ~ '._.,', .• ' .... ' ,.>".t~.' ... , ~ ., ..... ~ .... -I .... ~ ~'., ... , ... ,'. _ _ :..:.~...J .... _ ... _~:,' :J._ :.:~ ... )~.,._'; 

geographic carkets are the'~van:ous-'ttaff~e-lanes-oe~-~:-,~~~~,?? e 
terminals; lanes in which the operations of Alltr3nS_a:o.d,. the, . .D.~~t.3. 

- ....,,,. •• - • ..),', .... -. ..... '(. .... ~ ,'.+ .... i .... .,.~ 

gro~~ oy.erlap ~d:,~e .. , duplicati.v.e, . .and whe=.ein .'cliey~ .effeetiv'e"IY-
~ I, ... " - ..... ,' •• 1 .. -"" '~., _~w.", ... ,.'_ ..... ' ...... ~ ... _ .,.>- _<!, .. ,.', .. , _ ". .. _ .... f,,.". 

: ~"~" . c~mpet~·-itl:"movement~.of..traffie .as bighway .. co:c::mon., .carrier,s ... of.. general . . _ .. _ ........ _ .......... .:-:.:....:.-=.. - ... , ...... ,.w~I,~ ......... - .. ' .. ~ ....... ,'" _',..--..; ',"'" _..,I .. ,"&, .• ,.~ ..... ' ... , ••• ,#. \ ....... /oJ,.._.W!' .. !I .... _'_4 

c~?iti~ ~ .. 't'~e:::S~f#,:~~~:~s .~;.~~:.~r~~~~~.:~t;;'!?: ~~~,~.~ 
.' atly:.- such -traffic-,lane,. is la::.gely dete:r:dned by."the .... ~err;· . .it~ :be,ing 

• .. , .... • ..... & ... -, ......... W"~" .. ,,r ••• ' ." ,. ."" I .... , '. p., .... ' ." _" '1-. _ ._ .. , .,.I •• ..." , ........ ~ .......... '" ,,~,,; _ 

the sphere in which he concentrates his selling efforts and locates 
• H_'· ...... his··tem-i"ai~- .. and--that .. 'the market areaat'''thi-othere:ta-<fepenCfs-''-in a 

, .. -large measure· 'to the': bappensta:'1ee:: of"; shiEEers t . ,distribution ·networks 
" ... '.: '. ,', "', ,',""- ," ','" ,- ;:"., ".: ~-;:'''' ,,- . " .. ~ ".;. '7";--:- -:.....~~-:-:'.:.:, ~ ~- .... ~-:--.. .. ~:-:"::.'-...... -.~~~":"-:.,....--~ -~-;... .. ,~-: .. 

. .. : . as:;"we~l:::;iS"~e;~ .Op-era:!=:i.;ig:··.authority:: ·atld·proXimity .. ,of~:a~~~risignee to 
•• '" ' - ........ '.. ,I ~.,' -- '. ... _, ... ~ ". •.•• oJ "'-~ .', .... ,~. ~ ....; "W .... _.' " I, 

a terminal or· :to:-':an: ·es:tablishecl".pic:kup-::and', deli.very:~o:ute:. ff:;.:F..rom this 
the·~~staff./ (leter.:nined ·:t:bzt~·the 'best'way<to~ .measur.e ,the ·seograP.hi~ma%'ket 

::. :' .. :", •• :~.: .,,.~"'.' ':;: '~'~';" j ',~, ........ , -. ,.:' ,,,- .... ,. 0.& ~ ~... ,........ ..... "_'''., ••• ',~' , .. r P,,,.~ .,..-~ 

, :'::: ::'. ',: wO!l.l~.be .. ~~:: :me.'3· ~(f ~t_er~:te..."":linal., ·.-group.'shipment.s:.' : ,O:; .. :t.be~qther hand, 
... '" ·De.lta: 7:'-a:s'serts" :that: : the ~;ei·~an1; g~oiraphie~ :::arket~::e~s"iStS;.:O£ 

" .. ,' "'" '..-' '\. r.. ::: ;'" ,,:.:,.: ;".:.: .... ".: '::", . -. .' ~. ,_".,... -. /'~" .,' - .... ,<' .... '. I " .. • •• J_." .... .... .,... .. , .. _ 

'·:·.I· .. inter~ty',.mo:v:~t"of ~generaI·com:nodity~~frel:gr..t:·::by:·the:·:-r~~~an~ ea.:.tiers; 
.. - ~. ... • --'~. ".... . .. ,., ,." "' ... w... ,f",' ,'~ ',__ .. ~" •. -.. ,. _ .......... 1 ~ _ ,=. .,. ' .. / ,J ••• , ........... ;". ouI 

,'y." ;: ::: .:;! ,,' : .. '.~ ~ :': -:: ~:> :: :.; ::" '. - :x-;:, :.. -: ... : .~' ::' ,:::' .: :: .. ~. :'" .:.:,; '::: -':<':',: :~ -::i ~r:; ~ .. .r> 
..... j ... ".~i' .. r#-, . - ",' "'- ............... ... 

>:, :.:~:::'I .. /~:~ ..... :.(" .. .'~: .. :~:: :::: : ..... '::~9-:::.:: .. ~/:-:.:;; ~~.:-.~.,.~.:; ':,,':.: ,<~~.<";,; ,: . 
. :- ~".:..::.. : .... ~< ~:::. :::, :.~~,~. ; ." .... ,) :~, :.' - , ~.~ . ;~,:: ... '. :'.:: .. ,. "~.': ::: ':':: '/~::::0::" e 

.. :,~~; •. :::-o-.::" :,:.:' ',:'''.':':, !,r ... ~::.::.'):, ' .. ,. ~.~.:, :~'>--::~:. " ,. ... ' .,":~'~":' ... 'l.' :'.;' : .... ~; ,,:,_'" 'i·:~;~·""':.~:,I~.O,:' 
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- ... - . "' . .... '.... \ --::- ~:' ,: ... '':'' ....... 

contending .that that c:l.Ovement. is .not, . confined . to movement. bet"oI1een 
, t~~i~,.J;~~~~:t~th;r,~V;es-~by ~.a:~·;;n.de.;atie.ty~of\:;C£~~s ";~d way~'(¥-I 
...... - ... d ... ~.,,,'" .I .. ~ ' ............ __ .. __ .,".>- ...... ,~_ ., ...... ,.. _ ~ .•.. ""' __ .Y.·,,., • .,Jo.,~ ...... -~~_'::'I.-~:~':.·~'L:~,.:::. ... ' J_J"'~'>("~';:':' 

,that. data ga.thered,.,O'O.~a te...~l-to-ter.ninal . basis is .. inad~teto 
'-;.s .......... '"'., •• ,_, ''"'_ ~.J .• , ••• _~ ..... .,1 ..... _'"../,., .. ; ..... '~~'" ' .... -.1 ........ :~! ... , --:-., .. , ,'': ,.-,-" _ (. ',." ·,·"z .. 

". . measure "o'ac:.t:ual ,ttaffic ., flow ,bet"Neen ·origin· poult' ancCdes'~iD..ition" Point 
',' ...... _ ........... t •• " ..... ~ ..... ~,,'.,.I .... _--. ~~"_ .. ~I" .. J •• .. ",:_.L""~~ .... 1, ...... : ..... _- ... : .. },...; •.. , :'_:~";"':~'iJ:' :..., .... ' •. :; .. __ .:=;. ....... ..1::.... 

s:£:c.ce_necessa:tily·, it does. not .i:lclude all freight moving b.e~een those 
..... "'-""-"'_' .. ,.,.~j ... _,·.~ .. _l ..... "...,~._-:_,.' .... _._~ .~ .... ~._ .... ~:., ... ~, _:-: •• '>.I.~ ... ,_ ,,: "'/'",,:~':.:' .'.'-..:;~-" .. ;~"':;"~<I_ 

pOints, but depends for it~,inclusions upon the o?'erational , . 
• • , ", " ," #' ... , ..... "'t ••• ' 

··cba:tacterist:ics of .. part:i~ia;,··'ea~ie~s."·_: '~,-",,'~':'" -' ..... ~. ".-'.~ .•..... , 
' .... - ..... -~ ..... ,' .,"- .;" • .... 1. ,' .• """""""" .... ,,_, _.-. ........ , I ' .. , ........... :. ' •• :,' 'I :"L,~"" .. f)C :.', 

. .. ,. ~Answe:ring Delta's _ contention that an. origin point to 
" ••. , .. ~. ~~ .".; ,,' , .... ' , .... __ ....J' "I~ .......... : ..... .~'" .... ...... : J ~ • -' ' • .... • • > .... 1.1 ..... ,... .. • • -', r. ~ - ( ...... ." .• , ,"~ , 

destination.po:i.nt .. sttldy.,would .. be .. .appropriate,·~ ~e-:s~ff's ','~ert Witnes:s 
• ••• .' _ '. . r ',~ .100 .• " _ ... ' .. ' ........ f C<.; ., ....... ' _ _ ".' , .. ' _ ~ ' ..... "... • ... '. • r' , I. "I . J ,. - .. ," _ .. 

ag:teed .. that '!it wouid,: ba.ve:~been:nice~~ro···liave,~onSiderec(eveXY_ citY'·· 
as. a ... ~~~o£'..~ri~:~ .. ~ery~~~i;y ~ as·~a .. .i)o.~t~'.of ~ ~e~~in.i~ioii~~·a~~lated 

, ... , .,.- ... ~- .... ~.-' ._,+,.1 .... ' ..... ' ......... ~\ .... ~ ... _ .. 1 ... .-, ._,,~_ ... '''': .. _ ..... , .. : .. ~ T" .~.:"I~~:::::':::'::; ~.··;:;'.I .... "_,\ .. ·::<··,-,":'r 
r.hose cia,ta .... ,. 'I'b.ey .were~,no~. availabf.e •.. And I. ~as _"forced "to ,use ·the data 

.. ~. ... .. ~" " .... , ... ..' .. , I,.' ' ... , • • . ••.•. ".. .., ~ ..... ""'" ~'. J., .! ...... I'~II(-: r, ... ' :: " ...... ~. , ........ , .-: ""-: ~ , 

~ Wt-. were available to~ the carriers. It would have .been ,an" !l::possible 
' ••• , •• .., •• ,,".~ .... :.; ............ ,. ' ...... : .. ! ' ~. .. .. ', ,":'- !""~"'f 1"'- .,} ' .... - ........ · ....... "'."1-~ •• 

.. j.obia.my, judgment· .. to,. haVe ... to~~go·· ~~~~ .. eyery"freight-biil:issued 
.. " .... , bY-~~y,'··~nie~:·;itb.in= til;:. State,'of" Cali£o~~""lla-6;;Pi~ ,~.: tik e . ·po~~"of'~r;.8i;':··p~int's~:~':('~e·s~it::J.~ion'·of~~~~i.TL~~~~~~";afl~t,~ 

"'1 .'-...... ,,,. ,.... ,. ._, • "" .......... ' ' ••• , .. __ "~"'_ ..., ,..I'.' , • I ,. ' ........ ~- .......... ~ ,... .. ,.~ 

.tallied .it all. up..;.!~,., l'he ,sta.ff.-witness eoncluded"tbat""his':'study shows 
• ..,....... n. '.,.-' J ..... • .... _ .,,' _. \.,..... 'J' • , •. ' , .... :.. .... ~.... ,::. / .... ~. I':,. ':' .... ~ '.;' 'd " .. ,,: '-, './ ~ .... " • '! •... ,..... _ ... ,.. .... . .. - ;:' 

the r~le:van,t-.movement o.f :f%'eight .. in california' and- ·t.b.at-'tne~'·--"- - . 
.... <oJ _, ,.' r ~ _ J...... ..,. "'''''' _ (" I ' '"", ' .' .r. ,- • .• ,-, r .... .' l ," .' • ~ , ... _. ~ .. ~... _ .,...".., _ ... _. ,. ..... 

. a:ansporta.tion .. ;o.o.t", refie.c:~.~ G~ -(c"' ~is .' :'~o-minUscUle 'tb8.i::'-i't;- is'hardly 
"I~""n'_ '''''~r_.''. " .. ~ ... ,'1 •. _' ... ',,1 •• 1' '(. , .. . .... ,.~. "~""''''''f'''' ta.,-"·_~_·""'''''.''''._'''' __ 

worth. ta,lking ,aboUt. ~tj,. -But 'De'lta's ·~ert··Witnesi·no·eea-tMt·while" 
" .... ,- J ..... '. "-." • .. c_· ..... '.- • .-." ,.' ~ '-' ~ :. .~~, .~.. ,: ...... • ~.I:.' • , :"'. ,'::::; .. :.~ .,:' , .~: <.', :: . .:'".,~ .• ,:",'. :' 2+""." ;" -.,:'" ~ .... ;.~., ~ +, :J 

:_: ' '.~~ ~s~~f:: s.~dy:~.o~~._ !:~.~ ~~ .0.; .. ,"~tta.s_~t.e~~.~~~r.c~~~", 'f~~~?:e 
~ .. ' t:ansportation" '. it .quiCkly ... en~e,(~up:. w~i~h. ·O~)'7-· "h1ghWay""cci:cm6n" ., 

..... , ..... ~ •. " ', ... -,.-.,'~ , .•.• '.,...., ~, .-~ __ ,~ . -'."~.I~· .. )' ~ ... ' .. "" ........ _" •.• "~.-,. _n':'-'" ........ ~J. -- , .. ,..,-. .... _ ..... --

carriers. and.,express .c.o:cpora:tions':' grossing over '$SOO~OOO: annUally in 
... , .'. , .......... ~.---...... ,,, .... a .. ~',,'~. , •• ::.,.., "._'.~ l' "...-.;'.~, .. .' ~" ':" :~'J:::"~' ... ::.,~' _.,~~~'_: ... "'::.O--, ... -.~: •• ~' ;"./ __ :t. 

LTL.".,.and .excludes,94 •. 7.8. pe~cent of all L'IL ca.:rrie:ts and 47.7 pe%cent 
". "_r_W,,' ' ...... ,.~_ ....... ' _· ... 01' .. ,.1_ I '-oJ ~ .;1" .·..- .. r .... ~, _ .. ~ "~"_":'J,''''-'-''''''' ..... ' •. , __ ~.,.-- ,., ........... 

of the rev:enue. ,'!he ;o.elta. sp~ns.~1.:ei '~,er~, '~:ss'~!!d" ~~v anJ 
"',.'. '. 

"1
1_, .. ,-' ' .... - .. ' .... ' ............ ' ... ~ .. ~,,' ................ ,,-.4 .• , ••• - ........ ,'~'. :,: •• , .... :~ ... ~I:: .. ;)..,.·ir~-=-(·. I"·f:~,+: 

a%'bittary $500,000 cutoff on a statewide ::l3.:tket might tI:ia.ke some 
'--'" .. -.~-.. ~statistie.a.l~en-s-e-~~~but'7>n~.a-:-part:':[cu:ra:r~tta:ff:tcJ:ane-::ma~ker-sach~ 

'. ' .:" .... -:,+,~ ....... ~l", :'- ,".'.~: .. :~:.~ .... ':,:.' ... ~.~ .... :~ ... ~:;J, .. : .. " ::'- ........ ::~':'-::I ~\' .. :,S:_::'·:" .~: ~,:: 
." • ,'.. ' •• ."./' :~; •• ~ ,,: ..... ' • '.', :: ", .- J • • P' .' _ .. '" ,.. _.... ..-" 

: .... 34/ :For::e~!e~- .:thc:.~teii:li-:i.al.~:to.-teri:d.n.ir 'app,ioachi en~l.rel:Y; .~cludes 
.... --:, :signifie.a.nt,.competition-faced. by 'cocnon':car:ie:rs·':¢n?1.l.ne:':ba.ul moves 

. ..... >~ ·.by::s,l:.ngle .. ter:.ninaJ: .. ,car.ders,- 'and 'f:ro;n.' ea~ers:·Ctl:la:t~ oper.:1,te with 
:' .. no, .. temina!.at:::~ll·; :'o:t. inter.-ter::ii'.a.:l~ ~ope%'at:rons ·wb.er~ thoSe 

. "''' ter.:::li...,;a'!s 'were' 'g::'ouped' . into "a 'regional ': ter:ninar;. . ,r.>':'~:-'-":'>,;~ 
l1li ::-: ... ..:: -::;- .. ~ : •• :;. ~ .,.~:.:: 
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·:ctit off'j ::d~s~tt~y~'::;ci~d~'ii:i:ty':' u;, ··~th2;t whi:t~ '''s:;ail~ Carriers ~'do :not 
........ -.. ," :", "-:." .. ,:-. .. "'.," - ,./ ..... - ." ........... , .. >-"'."' ... "",, '"' r .. ,-.' ' ..... ,J.'I' .... ".~~ ........... ,. __ " ".~ •• ,"', ..... a ... ~ .......... ,. 

provide ~a' ti'anspO:z:tation~'service" for "a:11" cOt:lmOd:tt:i'es - m:rougbout -the 
: ~Stit;{:~£' ~l:r:for.o::ra·;; b~t·::~ther:t~(f·to:7be e01.V~'erittat:ed0in=sPeeific 

:." ':"ge~:gr~phr'~ ~regio:.ns;.;'~Jeh~~l·r£ers':;eouid·'b~~ si6iif1eant:::over'-'partieular 
....... "'.,'~ "',,"" . ,.' .... ,~~-. - ..... -· .. r ....... ·· ,.." "'" ." .. ",. ...... _ .. -'~... ~ .... ' ".", , . ',.- 1.anes~·· ·.Here .. they-we~e "a:bitranly' 'el;minated .a.rid·:~efr;?~ct:;ori~· 

any given"'ia:ni -::~ai d~t e;;;;. inv~st:tgate4>: '~'. ~ " .:: .. ~ .. ,- :.~:> : :';':: ,~::; ,<. ::< 

we believe Delta f s" po:tn~:is·:Weil:ta~;:' As~note<!: :tri.it:Lally 7 
-: :~ •• :: .. " r' ,..:., -.' :;.......... -," ..... ,.. i·.... r r ' .. 'fI'" ~,., ~ .. 1' .. "-. • - - ... , '. / - ," ' ....... _.. , .... _ • 

a relevant : geographic' market' must 'be""the"area of' effective c:o:zpetition". 
He~~·:~it:·~·clea~iY:'is\;ot:::··Qn':·~':'arbl:tta~'~·or'~.i~juclgmentalcb.asis:;the 
..' ~. , ..... ,'.. • ," -.' • I. " ,.. ,... • . ~ ...... .... ..... • ~ '" _,i'# .~." ,_ ." "', ..... • " r I '.At. 

staff 'bas 'excluded.'Slrialler camers'under '$500~OOO in gross;':<=~:' 
. p~6p~~et~iy:: diiri.;:~s~ :: p~Qitted . ea.;;: i~s;:: parcei' 'deli~~: ~e:-s, 

- . .".': ~"'.:,I" ~.~.:. ". ~ ... -:'r::-;' ,: -r': . "~"', " . r' :.,-""" -,-'" ~ ""-.:~ _ .... -" . 'f' '"'~''' "._"., •• - ... 

and freight' forwarders: --lhen;'''of "the' remaining" lOS"carrters, ' .. "-
...... jUd~taliy" th~r"ii~e:r:~i;arti~ipa.;ts in:; th~ s~~i:'is eut~;dOWU: to 

.,,~ •• 1'. :.: ...... ~ ,' •. : ::,,~..., •• ":::-~ " ....... , ,',f" ,. -" .. ~."''''''''' ,. ~","'. r ...... ...... e.· .... r'-' __ .~. __ ~.r .... f"W~' or ..... • ... I· ... · 

a final 38 cartiers; 'some 'o'f'whOm participate'inany"on'e'~of-the eaffic 
... ~ :.,,~;().; ~ •. '.) .- :. . .::~ ,~',:,"~~r .. , ...... ~:' •. ', . .'~. ,- -'r II .... ... ,,~ •• I' , ..... 1',',.1:_ ........ '~ __ ,_ ,' .............. ~.,.". .,,: 

lanes which " c:onstittite ". the" sta'ff"s- z·eographic"''C3.4kets;r '·'Wbat"'we have 
is a"Jud~~:6:6i~s~1~'~:n6t i:~~ti~tiCally':ddve(fi8i:ipl~: ... .:.:::~.~: e 

• .' • ,I"' ." - ',' ~. ... .... _. . .' ~ • ' ~, ,... .... ,. '''~,'' ".'" ". :-•• " _. ~ ... ,vI • , ,. • • .. _ ¥> 

· .. Statistieally-,'i't~ wOulci"" haye_ been- ·enti:e1.y ~ssibl~:;to""have deVeloped 
a .. sampl~g p~ t~"ii~~-:'i-~r~~e;t.a:tioti:/~f ·tb.e:·~dll:ra.nge~J·of:i:: ~-:-:: 

· '" ·transpo~t:a.hi~~ '~e~~e: being a~~liy prbvided:~ by:: the; 'eilcie:: i-"~ge 
. ,'I "'~ .•. :. . ....,: .... : I:,':; :., .... ,':::' 'I:: :""", .. _."-,,,."", ' ..... J'I'~' ... •••• ' ... ,' ~. ~~r ..... .,...- .. "" .... _ ""-"_"¥ 

of ca:riers wit:hout"· an :a.~b'ittary-eutoff·· at "$SOO·~OOO.'·' . 'statistically 
: ... :: .~.I"'''':'·:.}:''' ."'::"'::~-:~': .. :~\'~ " .:::._':':-' .. :'~~::'~" •.. ' :. ~ ,'","; "..,-' -'-~·I""'~-""t.f"'" .,.,'" •• -,~,. ~·'- .. r.'''' ,,,,.,, 

a random sampling .p'I'ocedu:e~ taking a" large:- p:oport:ton;' of~'t:he -larger 
:."":~;;~::::::> " .. , ,.,.,';.; ..... _;.. ../. ", "' ..... (" -, '. ~.~"" .... v~ ....... ;.,,,.-, "" ~'_"\' •• ,.. " ..... .,.". ... "" ............... , ... 

carriers" a' somewhat "smaller' proporti'on"'of ·the medium" 'sized;;earrie%'s, 
., -. '.- ,:.: .... : :; ........ .' .,' .", .. :, ~ ~.~ :::~".J' ... ":~", -',,." .... ,:. , ..... _, :.' •. ,-., '. -" ~ .. ~ ... , ...... {.,.. .... -'.,d' .... ,.. -_(" '., ....... ' ... , ...... " '._ ....... , .. 
an~ a very .s::all proporti'on" of the' very, .' verys1:1a:1J;'·ear.:iers:; - would. 

.... ' ...... .I'~ ' ... " ~.' ... ,,:'~::, '-:'~j., .:,,'~~ ....... ~.:, ".~ ' .. < • .-. ~~ .-..,' ".- .. ' *", :-.' ',":. "L 1 ."J .... W"._." .. , ..... ', ~ ..... , 
have got:ten, representa t:ion frOm "the- -total, tta:£fl.c: "':lOvemenr; "and- "'Nould 
ha~e: p;~vl~·~.·~~ii~ :~t~ti~·t!ki~·:cr~dib:iii~1.: ~t:tile erid;:e2.I:·~~~~:: ~.~, 

.... _. "'; • ~ '... _.:.. ,.,:. ;~, -. :: '.: ;. "'::~ ... :~': ~:, .~ ••• : '. ':': ~ •••• ~ ,'~. .. ~ :.~ (. .',. : •• < .,; .:.:. :-' :~ ~; •• ~.~. (. :,:', :'~ ~~; ",-:::: ::' -=:: ,:: ,:,:.' ':::';~ 

~ -
-I .. ·'~ -
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""::, ""~',~·.:'·::~;:.~~~'~<i~~~tli~~ .. '~e~~~'li<ii~~:~'of~~~" '~~ff~'~~~~' we 
~'''''' " .. - ..... -.~~ .... - .. -'. '« . .', ~ .. - . ..,.- ...... ~-"" .. .. -,."J.,. __ ;"~ ... " ...... _ .• ~ .. _ ~ ...... _ .... " ............ ,'.. .., ........... " ... ,.-_ ••. ,_ 

• _.:I °th "- D· .c.c' t to '1.._- t'l.. .... • .:I" ". f ," . .are, l!IlPress~., ~ JJ..... al.eo...... .s,.. as :u:nony ~ a.lJV\Ol,t, , ......... l.na""equacl.es 0 

.' .. ,cl,.~ ac~l"~~'ff~'~~~y ~'~~t,a;,<i ~';;,.r.,ey~pr~c~e .. foiiowed:~;' in 

" parti~iu:' 'th~ '~ek' ~£','.' ~~~ti~n ~d:~ e'~ttoi::' .. n;.i~off~ q;iit~~~ p~.opely 
,. '-',' ••• '- ................. I, , •• v. (' ."-. .~_ ...... _ ~ .......... _.4 .. '..., _ _ '_",.',1' ............. ~ ..... --.J_~ .. :..' ........ ' ".,-",_,' ... ,-..1 _rV ... ,I •.. 

noted ~that., the· questioml3 ire., sent. to" ,theear.riers_for~, eamp 1etion, did 
I. ., "'" •• '-'" , ........... ~ __ ,.. .. ~, __ ._._ .''' .. ~., -v I, .... , ..... ' i' • ................. W" ......... ,. ............... " ..... .,J._- 1'.' ...... _ 

: .n_~t· '<i~ine. . .i ts ter.:ns:, or .... <ieseribe. how ,the; r,equeste<i,_data. "r'1as", to~~ be .. 
~ol~t~~"22! :~~,·!he.~P~~~~Pan:t~ . ~~d~~;~~, ~en--, t~,id'~:Spee~~i~ily and 

a ..... ...... I, .'~ .. - "- - .. "-' - _ .... - .... - .... _ ....... ~ ........... ' • ..i' .......... ..,-.J ... .-_ .... _ ..... .,.... ..... ____ ~ .... 

'::' . .'·,,:·.~omp.l~ely~ :.1u:s:t",~~~y ,what. they were ,to ,produce SOH4S, ,.to ... e15:n;Mte 
•• ,J ....,' • "J. ", ...... __ .......... _." " .... , , .... ,,~ ... ,'".. ,. ........ _t" ..... _ f" ,. •• __ " I_~_.J--' 

'~.'~ to:;:the. extent h"mmnly- pos,sible. .. any"judgc.ent."on..their~. part .• ,:'" B:U:e. " ~e 
• .... ." ... _' ......... ••••• , -~ •• -----......... ~ .......... "' __ .... ,.,~, .... .t' • ....... f~ •• ,'·.J •. ,..· .. i'.~ •. _ ... . 

":. this_ was., ,not· .done,. .Other- than an .o.ceasionaltelephone ~ontaet_: ~uring 
.. •• •• ... "'.'~'~., ~. , "'~' .. ..... f'. ". '... ," ,... • ••• , '._..... ",."",~; '" •.• T • • ~-"_ ./~ .... ..., _1_, ~, ... _'~~ .• , 

. 'J2../ 'For examole,,.. how . .split ,?iekups, or",split. ,<ieliv.e:'rY_,sAipments,_ ~ either 

. "over or 'tmder '10 ;9,0,9- p'ounds 'in" the' aggre'gate';' were' 't:o be. 'reported. 
. :As:.a:eo:lS·e<tllence: here·some :ea..-rie:'S S.i:c.P~7 cO'C.:l.tec.:.bills',o! ~ad:i.-ng., 

some'-reported ?ro, numbers, ' some .. reported, what they~said to, be. 
shipments, some reported so:nething called' "ttansaetionsn;- 'and' soce 

,did ·not, :tell' 'what :they. reported~ ... The~.staff, 'intende<ic: tha.:e.~ master 
. bills. -were to, be ·reported·a,s."a.,singleshipment. and .s,o tteat~. the 
. data furnished;' 'bu:,t the D.elta·group·~in' the absence" of 'precise 
·:t:is t::uctions'i' 'fo llowed,..·r.::heir .. usual· p:ac1:iee ~ and reported:::cocponents 

. of, '?J3-~ter bi ~,s~s s~pments.:"~her.e,,'Cb..e ~e: ~ill" a~e~te,,_weight 
was less" than 10-,,000 poun<is' •. AS"'a~-con:sequence"Del'ta s"slu;pments 
in' '1974 'as used ·in",.the::.:survey. :we:reoverstated :by ~·l .. ~92.:~eent, 
:and ,CME.'.sshipments by_ 16 •. .74 percent. ,.Another eX3!l:t'Ple:., .... , _" 
'!he~sta'ff int,erided'tha:t' the' Delta· "group f s 1974 aata.-·Se'reported 

, . sepa=ately : for- ~the firs.t 7:-3:/2 .I:Onths, .. and, ,.for, :the: final; 4.-::1/:2, 
months, using the.Alltrans acquisition date ,0.£. Au8U,St. ,18 as, _tp.e 

. .. .' breakpoint';" and 'aecord:i:ngly'used the data·"~shed:'i.n .. ·a.r.tiT...-1lg 
... _'", "" ... a't-projec.ted_ma.:rke.t."sM%:7.s .. in_the_;e~_t_iy'!! $eog;'a~hie . maxkets_. 

' .. ,":' -'. :But ~the Delta -g:l:oup,fu:::nished .. da.ta·.USl.llg, _the .. encr o,rJu'Iy::::::!914, 

'~ .. :':,~~,~·;~~i~:~~~~~~;.~~~,~;~~.;; ~~i-Z·~'~,~~~~;~,-~::'~'~:f~~~"'~i~~,,~:;:~~~'~~~~~~~~, "~ 

',- ~:::[~i:'~~f~'~: ~~:i:~ ~~f;~~i~~~1~~' ;~ ~~~ ~~~.~ f~~~ ·~f ~;':~;i~~m~~ 
... :~ ": .... : :: ;,: :';.~' :~I :: ;.,; :-:-" ~ .. :'.: ~.~. ;::~:: :':.:'.'. ',>:':: : ... 1 :,: :: 'oi ". I ,/ "''I' ~ ..... "w ."': ':'.::' ,:,~';. ;~-::;:.;:, ~> .~'.~ 

""52-- .. '~ . 
~. '" 
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.,', .......... 

which fer,q questions were posed by 3ny ca..-:r:iers, each. carrier used its 
".~ .,t~·,"'''''''''' .. ,~ ..... :.L "'.'. . " .... ~ ,~ .• _ ... ~. .. r t'>' ,.. t,' .. .... ' ....... _,_~,a. . ..... ". _, ,...,..,... ,.._ 

.. own' judgment'; 'None~ of- the-i:lformation"submit'Ced~was""verl.fied or 
"', .~ t ;". '~""'_ "'.: , .. ", I ~.... • .... " I'" " ..... - .... p- .. ",.r'" .. ~ -: .... r •. ~,.... .- .. '- "'" '" . r " .. ~'., '. , .. ,.,. 

. . aud.:.. ted."l.n"'· any' rea'll.s tic "war' 'by' the ·staff..:· the i.::tportant· consequence 
.-' . ". ,,.- " -,.,': • -"':'" '~"- ... " v .. ,-.·,_ ..... ,·. " .. _, - , •• ',...,...- ........... ,""',, ' '-_:'' :'"':'r.-.. ", ........ 1' , 

- here" is'"' that··you~ Qo"not' knOW·~wb.3:t'·yOtL-b.ave got,"- and~·while'you'migb.t 
'..,~ ,~. (', .... "... ..'. , . ,. ·,'d· ~ J-'~ '. ," ~. - ,. ~ ... ~. 1'" r ', ....... , .• .. '-.< ". .. "' .... '. .. ;- ~ " ,"" _".'.... .. .. " " ..." 

have' obtained" excellent-da.ta- from one" caz:ier, when yClO. a<id::;'~t:'t() 
-" data.~·fr~ti~'anoth~r·-caii'ie=; :fo£·$t3.tistieal':creaibil:(~ you>have·····" 

"gubage""; ilifo=tion~beCau~e 'thei caY:b.ave~ Usea::-·dl.f£~ent~ ~e£i1litions, 
diffeieti-r: crtteria~ :.i different: ·cutoff" : .. dates:;--ete~ -::- po~~:~!f·1:he.· mOst 

.' : dJi;;':;g1ni'resuli:'; ~ever ,::: ~f: ·tb:e·£a:11tii-e-:'6f·: -tne'::sta"£f;:tO!. verify::I'C8r.d.er 
'-',' .- ........ ,.,!": ........ , " " ...... ~ ... ,I,".", (" ( _ -t' ~" .. ,- '....... • I"., ,,_,.H .. w", p" ............ ' ... " .. _, • _:. ~ .... ".. • 

.' ., responses- rela:es·to'the·data' sub::zitted-·o7A1l;t:r:a:c;s. ··:In"·his:·stud"y of 
·:~eh:-o:f·the 38-;~esP<>ns·es'·:us'ed?oy the:"st3ff/Dl:. D4i'"co$~testifie& mat 

........... b.e-:"1acl-cliscovered--tha t-one-respondent·,--Allt::~.-.w.:-th s0me-34 traffic 
:.- :.~.iane:i,:to;·~e:~~ei~--:·rep';r,ted~:l~:7.i4: ~hipmen~s:'o~ :eacll:.o:P:·~~~¥:ffcde:,.t 

.... """"'''~'. ", .,,_ .• , ..... ~ •• f' ... ..I.~ ...... ' .... '., •• - ~,',~_ ,~ ..... ~." ... ~, ... '. _-..-" ... / ____ ' ......... _,~ ... , •• I,i':; 

lanes~:. and .:a: .:u.ltiple-: (twice or .thriee.}.~ 1, 724· on~ .ano:the:z:::.:eight lanes •. !::. 
.. . add;rt'ion:,~·t.or. 'each:.oi'anotii~:-::six:l:anes~7 ·::·AJ:l~~3:ls:·re~~ec.:'l ?7J;J;\or a:rul tiple 

.: ·'th~~,~~Y: ~~~,~:': ~~~~~~fi·~~,;~her;:~itt~;~;.;~~~~.~~.~~tiPle--e 
. ' .. o·f~. 'l;:n4. .0:: :0£: .1':;.714: ~almost:.:inYatiably" ':i.e: 'acidee:' ,cine ~tO:)'1:lie--re.sulta.nt 

........ ,_'.,~ .• ,. '.'_ .... .,. ..• , ..• ' •. w,_ •• ~, '., ~ ~'. ' r' .. ,',-"., ...... ' ......... _ ..... " ....... 

- .'. ' .. 'tl'UIOber:~:~ ::. ~~ .~s·. Dr':~ :Da1;eOf£~,$ioi:rted~ :out·,:;·~ii ~:ts- ·pat:eni:fy.:~b~ous 
': '.' " .' ,. .... ''', - '~''''''''''' .• ".~ , ................. ",."_0, ....... ,'.,.,. ," " ..... , _~, ~ .... v", ,,"", .. ~ _.,', _., _. ~. 

.. . ...... :.that·. 'tlie AlIttans·. 1:974' f:tgures·were"fietitious.::atic. ~·;~ers; a 
n'''''' """"._' .'~, <, .. '-'-",,,, ., .. ' .. "'._'.,1 ,~~~"'./ _ •• ,', ",'r'," ",'~'O, '.' •.• w' •• '.~":::: ':;":" __ ,_ :.:,~~:,'~ 

.. "resul:e:: oej'onQ. 'the :.laws, ~of.; ~tatist:ical.:p::oba.bi·lity .• "; ;None~ ;:the;~less 

" these "~;~,t~~~:'- ;;ene..U1tde'eeeted,· ~d: ~eX:efne~~o.:at<d~~~~ntO:~he 
;"£:iff~ "itudy"~:-:b~:'Used ~,:i-'; "~i"1:he~ "Staff:' s::p.r~~etio.~s~:!!{ ::Su~ -

. :tbes"e. 'iigw:es-:"c~~t£eu.te: '~e:heaii·. 0'( ~th~ ~staff·'.s.· :eiie.~ ;;:i'h-ij: constitute 
" ';~~, ~ .;. ;~.:,.' ~ N> ,~,~: ';' .. ~',~ ~ ~, ~~, i~~ ~~ ~, .'.', :.:: ~'.~.' ~~ .• (~'::~' .~ ~~' :', '~~. 4 .~ -~: '::'<, ~~:. ',:~ ~"'~':: ; : ~ ... ~: ~,I,~ ~ "",; :, ~~, ~", ,?::~ .~.~. ~~ ~'. 

3'71"Qri- cros>s·:"ex&minAtiOD.:,··the:staff'"·s~~:eneis':admitted: ~t ::A:l,ltrans bad 
earlier advised that it had o::.ly a few tteigbt·"b'£lls:;:for'~1.974 
ancl that he was aware that their submission of information waS 
oased on some est~te before the Al1trans response was actually 
submitted in Septe:llber1976. After submission he ":JaY have 
noticed on, say, two lanes or SO:lething like that" ~ but not as 
a pattern. The d.a.1:a was then forwarded to the da~ oc3.Ilk for 
aec:tmrulation and used thereafter without question. 
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-the .projectio'n':.base whieh:~ we~'CUS.t a.ce,ep:t: to: .dra.w.:.:.fi?d.ings:;,and,-;, ... : :-. 

conclusions purporting to prove antit%Ust::1mP.1icati~ns::·SlJ.fficient1y 
dang~O'US. to; ::r:eq:a.il:e.: eeni.a-~ ·.of·~~is: ·application;'. in::;.cerca.in of the lanes. 

" :,:: ~:':""':.: ,:. In:the;: St;.'1>?letleI:tt::.~tO:,·~t:.&~lS~~ :i?-ttod.uced. ~to evi<ience 
on July, 18;::.l977~:·::t:he 'staff' 'se:t·for.th .. :an.~ analy.sis:.of 23::,lanes drawn 

,:c:om:::the'exhibit": :,,;Each:"of· these:-:23::1.anes-· invo-lve<l.:.a sub-market with 
.:~ lO.,.OOO·;:shi:pmen'Cs .. ,or .mo:z:e 'in .,1974: whe:ein::, Al:lt:r:ans~"an<i ;the::;, Delta:,group 
":par.eici-pated;. ':" A:I:; :the: :request: of:- the:: )J.;J.~ .presiding,::; ;the ~s1:aff:.' :S:. expert 
witness :ranked the':£i:l:s'C:;,:do%en;of::~::these;,:l.alles~.in'CO-~:-£i~e.td:~ding 
leve1.s. :of·~-:po::entia1. .an.titx'tlSt '1:rrplicati-o::.s :a.nd:;.sigrd-ficance (see this 

,'~ ",.."-. -,- ... ",- ....... r" - .. " .. ,,~ -- ........ ,' ....... , .. _-. ,- ,,'""" ................ .-. f' , ........ ",. 

rankin'g::.:" . ~$Up%'a:,~·l'p.: ~ll:-l-Z}~~ 'H~':' exc:.luded, 1:W~ '·o.tb~~~. ~~es as being 
" '"_ .,"' '~k ... i. _ _ ... h\ _ ........ "'_'_. __ "" "". • _ "I - "~' _ ~, ... , _ .... '''' .. ~ .>' • .,. ". ' ••• ' __ ..." ... 

out,s ide : ::the:::geographie: ,ma.rket~: and, :thexefo::.e:, not: :.releyarz:t he=e, and 
de'sig:cA t:ed~ :the:·~ .i~iriini. .lane's .. :3;5 :~(: le~' ~sigiii=;i~ce;~:~ ow: 

... ' ....... '-' ,.).'0_' ~ •• __ .I .. __ , _, ......... , .. '''''''' '", ~~, .~,;, .. d. ', __ • ' •• , ."',' .. I .• ) , _~'" ' • .l_ 

exam in8.1:ion of the underlying Ex..Ubit R:;'lS data.: i:fO::.~:the.' dozen lanes 
.ranked as -the ,:rea1ly~:signific:ant: .la:nes:,.reveal;-;:t:hat: n~e,¥!;.:of ,:t:b.e 

" r ' . 

. tweJ.ve~ p:roj:ections; ':show:tng,.market· ·sbares::,CO%l~8.in: the: "~:Stima.te<i~':::; 
,",Al~t:rans.. .:£igw:e's;nth::::the ,stati'Stically: ::impossible:c ;,1 ,;J!2~~J;~;,7:1~ nombers 

•. :: .~:and' (a%~ :consequentlY.'.worehless:',,:i.n::1:hi'S~ proc:ec<iing~ ~c:a:::r:y;L.ng :no:-'~_.";; 

'. 'preterisions.·,.'to :being,·.of ~any· 'prob~tive< .. worth ,in: :an:.ant:it:I::Us~:,:::~~-;~:~'~ 

consideration. In :i'ts::cO'.O.etn:X'ent ,·.closing.: :~r1e~: .:the~ ~.s~ta~f~.:c~s.e/to 

" .... , ... ,.'",.", .. fo~~_~;:._~;.~t;~p~_~.~t;.,_~~u:: _~~fff~._~?-:'~' __ s~:..~~:_: ____ _ 
"Focusing only on 1:hese fow:' .. traffic, ~la.ne$ ,.: ::~y .. :p~o:ve ",:' 

... significa.nt .eno)lgh. towa=rant a conclusion 'by the , .-,­
.. ~ •... "Cormn:ts's;ion; ~ "as,. 'j. t .' weighs" :·~tb.e .:..~:li(:£,:'i xite:,est:; .~t:h.i't' 

. these an:ei-cQm?etitive' influences' -are- "'detr.t:nenta,l :'to 
,. ..; ... J:ne' ~pul>lic:gOO<L.;. :and',-.:th~efore, :the:. app:lie:ation."i~ 

' ... ". '. ~. ,,~. acquisition muse"be~ denied., as: ,beiDg::ad~e~se:~-dle::: 
, .:'" :.:' .: ... :""",~ '10.. lie-- "_iute%'es t. ,If ~,. "".. '.' " ~ .. ' ,...... ,",' '. , .~. , .•.. ".::-. ,. ,' .•. " '-. ", ,.' .. ....... ~ ...... ~ .. _--..-:.:l:'~ ... ___ . ." ............. _ .. _ ... ,... __ , _'-.I .- ..... '" ' .... _. ',_ '" ',~.,.,.. .. ~' _' ....... ', .. ,,,...~. ' ..• .,..,' .... ' _,_',.1_ 

W Reflecting the staff's ranking: Lane 3: Chico-Los Angeles; 
. 'Lane 4: Fresno-los Angeles; Lane 5: LOs Angeles-Salinas; Lane 6: 

salina.s-sacramento; I..:lne 7: Chico-San Fra.ncisco; Lane 9: chico­
Sacramento; 'Lane 10: ~'resno-San F:r~nciseo; I..ane· 11: LOs Angeles­
Santa Rosa; and. Lane 12: sacramento-Santa. ROsa. 
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'I'hese~·four.~!'sigili£ic:a.nttt~' traffic :JA:nes~~::!.xl;;.the· orcter:'s.t:aZed:-'iD, the 
····s· :~~ff' ~."'" :"l'os':-g'~b~e' f·-~· ;" .... e··'-·~ .... ... .' '. ""'- - ,...... . ... , .. ' .... " ......... _ .... , '. ,",' '. ' .. ,. - .' ~ 

.. ~ .;;Jf'~""'- --... ..... ,""-,;. ,"_~".J..., ....... ~ ........... ~ ... ""-" ......... ': .... ,.. ............ , ...... " .. ' ...... ' .. v ... ,., ....... ' .. , ..... ,. , ... -" 

,'.: '.'. :: ::. ~l;-=~:· LoS:' Angelc·s:'Sae:a::le%itC>'. c.(previottsly:.ranked: second}'.:.," 

/'.::. :'··2.·:< Los:;:A.ngeles-Santa.:Rosa.::.:(previoU'sly:, :z:a:nkeC: eleventh). 
. 3-"::: Sali:O.a~Sacr.amento:: ;(previoi:s1y -:a."'lkeCf :-sixth) ";' :.:: .:; -:. ,-::. 

' ... 4~.. ·Sa<:r.ax:zento-San-~·Fr.anei·seo~· (previously.: .ranked :~b:y~ 
'Bue···t:he:··d3.ta ,pertaining:',to:.tb:ree of: ·these .l;anes::~s~.questi(m,alil"e~·~.l'he 

. :first..lane 'l;isted":.w3.S: ·cons:.tderec.::· by; the .. :s.ta:f£ :i.tself as>:az:x:eliable. As 

.thi:·s.ea.£f: wl:t:ness.:: .testi£ied·:on· ·c:oss-exa:lin81".i.on::: :~ '. ~.;'::'::: :. ::./";': :', . 
. ~. "I:, .woU'J;d.: pOint .aa.t::that~. 'the :19'73': .data.£or,:Alltrans~ ... I·,·!.· 

"". have .a .eo:c:men:t ·in .the::e;.I would not .rely.,on,tha~ •.•.•.•... 
It' 'appears that- ,ther~ were sOme data."tba't:' ·they were'~ ., - . 

'.~j' :tmable··to:~ 'l;oea'l:e.. ·for.~tha1::· part:iOlla:. 'Year. "I'and::t:hey.: ;g:tVe 
.. ,,' :::e .. what·.the,..had. .... kld .i.t .c1oes- appear.,.to. be .... .ineomp.le~e .. , 

J.. to'.me·~-~e·spee:ially' 'when ·youeompa;,:e,·:tt~with'·the· 'other-<' .', 
. yA·..,·_ ... · r""'91" .... ;. ,. -'" ,,' ~ .. :......... "" "_ .. , .. " .'-',.. ~.(". ' .... r - ' .. _." .. . 

• ,' ~.~ • ..r • .:> ..... ...... ,J ..... .... , ........... ~.' ...... ,J _..,. .... _,..., ....... .".~~ • .,J .... V' ........ # .. . 

': .. , ~ 

!n :addition:~·; lanesZa::d:' ~ .conuined::tlie.'worthleSs.· ":l ;124 ~:~esti:c:ta~es" 
tnlcovere<t'by' Dr';': Da:ieof£, W;leaving. ~only ,"the::fourth.:lane-.;-: I.~ :2 

.. . 'die staf:'d'{'d- ·not: . even: ::inClud~f.~among:tb,e :four: ·£ina.lly.:::select:ed.1:anes 
deemed n's':tgntficane- :enollgh: to·: 'war-...anta :·concluSion!'..;;:of:.·.a:m:i:~e1:itive 
detrimental:· -influenee:, -t:b,e>'.·I.os.·Angeles -San :.F:r:anCiseo~::lane:;: ;±ts.:im.tial 
'choice: :£0':: 1I10's tJ:-SignifiCant: :lane ::at;:the. :b.eati.:ig~.; .:: . :: .:.:::= .:~ "::':..::'::: ~_ ;~. :: ~_ 

........ '.""" .--

.,,. • "_ ..... h;.1 ' 

_ ..... -- .. - .. -....... -.. _.-_._ .. _----_._. __ ._._-

-55-, .. .. .. , .... -
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BUI: before any of the Exhibit R-1S data could be granted 
even pro for.:na status, it would have to be co:r::ected to adjust for: 

'-1. ~ : Conversion :·of, the '.;1;974 '"proj eC'CiOtl base>:. to' ',:e£lect :. '" 
, the .. end·of July.pre-acquisitionreporting period ,.used 

" 'bytbe'Dclta 'g::oup" (supra, p.; '24)'~"~ -. ." .. _--

. 2.:' 'weigb:ni:the'I)elti-'grottp' 1974>~~ojectiOti/-b~~e::t6':: '., 
':reflect : seasonalfluct:c.atio,ns:;~.~::~,,::,· __ ,~/:,~:'-:'2:~_:,: __ ~ .... :.~· , 

3.' An~-al1owanee to <allocate for projection purposes-~:the 
Alltta:c.s. post-merger .1974._ ttaffic amongst, .. all ~the.r._ 
competition based uponproportionate-1973'::arket: -',' , 

, shares--:-for:. each ::lanc:. (see.:'tbe ~Augtlst:29 ,.,,:::l97:T:. :. _:-; 
testimony.of,.witness I..antze, .,pp. _22S7-2258 .. trans_c~?t) • 

• ,' ""', - • ' .... • ..... -·-~I ... 1." '" '" ., ..... " •• ' ....., ._~ ..... ....J_'.J .... ,J"". _~,_.I',.J ...• ..,...I 

, ,,4.. Incompatible .. master~·birr., :eporting by 'the .Delta. group 
. , " . ,. (supra:;~~~~':"25r~~·:;"··,,,::,·~.:.-::..::.:.-.::.::.::--,:, . '.. . ' '. - ... -' ... '" " ':, . '" ,; ...... 

, ,While' i t'~. :n±8ht·~:b~t~esti.ni~·t;:pUrsue:~these ~ idjust:nent~ thio~ih; it 
• ::, > WOtlld" only' s~e~~·::~an~:'aeadenne.-exereise:~:"~·~It 5:.s·- elii~~,~t~~tl:ie·~·:·:~ 

, ••• ";'"" - ",- ,. " ........ , -, , ..... -, ':,' " •• , "..~~ ... ; .... ', •• ',.,..." ,-' I' • -"., , .... _. '." _ ' .... ." •. __ . : ~. 

s.taff' s' reliance" in· this' proce·eding~·upotl'·=arket·· share data· derived 
: :c:o~-' ith ~~ey:; to': ~ d~t~~tions: of: anti-eQmpetiti';;e~£n£l-a.cnees 
deti~~l: ~6':'the::publi-c good~ C3.nnot be~ ~rectited:'~~ l~ght:':of::the~' 
s~'l~~ ~ '1:6 ;hi~h- -i't~': $ul;ey" bhs' :be~~:{:;educed'~" ';~1l11e precision::tii 

... __ ..... '-·d.e~a;i'l-j.n~·development-·of-su~--statisti-cs"·is-not·.(:ritical.,-a.ccu:racy of 
~., . ," .... r-..... " r ... _. ,. ," "'4" "~e.. T'",,- '" .•••• _,.. ,-....... • ... ' _. _ ,_. -. ~ ... ' r.' 

. 'tha'~broad pictUre: is- i:o.portant: - .~'~'rowrf,Shoe, >$Upra:;~:at::'p;:~~ :0.;.;.69.) 
. "'" ...... _ •• ,., -. -' _.~.~ •• ' .. :" ':-' .... _'-. ____ "......... ,. r~. ,"'" '_ ...... _,1",.,__ _' ...... ,,~"".' 

Furthermore, ::in . ·d'et'errn.ining::anti-competitive effect). concentta tion 

, ra:t:to~·ci1:d:'~o~J4~~~~.;i~' ~~~.e~~: ~e:.~ ~ot·~~:~ t~,~elyes:~£icient 
.... . ... ,,...... " .. -.... . 

", " ...... ~ "r ... ~ 

g;: 'Detta·'S:wl:tnesS;·:~as: weJ.I" as' .other·: Witness:es-~;:~poG.ie~f·out that 
.:. '. ·fr~.i&h~ -transportation ·in· Call'fo:::da" is~' st::'ongly,- se3..sonal; being 

consid.erably heavierin""the'1atter' part~·of-ea,ch.yeara:s contrasted 
, to the earlier pa::t. Mr. Lantze tes-tified. "I-knoo;.rirom my own 

... ~··eX!?er:tene'e: In: ca l:i:fomia~ :indust:::y, beeause4-.one· of:: the., %'.easons~ .they 
"., have; ·the·;t:rucking c.onven:ti-on. ;in,: Febraazy.' ~s:.,:that:: business,: is--

....... :;~: so' :poor~'youc :::ti.ght:' as:: we1:J::::have :it· :-then. any.b.ow'~ ... .:: :).'I'his:-J~tl.tention 
(: ~'. :1:5' amp.ly· corroborat~~ by :.1:he;.;~quarterly: repo:::ts. 'Oll;,r.¢pe%'a:eing revenue 

.. '~: .. ':; '!-ssue& by:' our::SyS:tems...and~ :Px'oced'tJ%e$.: :Branch:.' :suz::ma.ti.zed~ ,-itt:' graphic 
£0- .:... ~·.':'b':t; ~. -;:' ;: .... :- "0/ -.. ',-, ".' -;:. ""', J' ...... , ..... ~, ~ '. _ ...... ~. ';" _ .. _ 

_ 1.io4 -......- ~J..I..' '.;;J!t. • -'- • .... · .. 1 ... - ..... ,...,. .. ' -~, ... ",_ ..................... ,.1 ..J •. ,."J"') ..... r~AII"'" 
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. 
.. =- t:.~ .'~ ~~': .. '.' ~. '"'; ~-.~ 

""'~", .". t", ...... '.,. ..... ' ............... ,,' ...... , ~:" ,'" I'~'" " .. ~", -. " .... "~" •••• _,.~-, '-"'_/-0 - ..•. ('r 

~~ ~;o~ ~~c~ ... ~~·-~~~;ll~:.W~~~~ ;~g~~ :.i~~~;~~~~~ ~~?J . ~d' . ~ 
':gdJ:dei:tnes of" ~the·ri~artment::o.f· .. Ju~ti~e~: ·:while~1:epresen1:ing So state:nent 
of thAt, fectcr."l.l "enfor.cement ' agen~ies ·.pr~ctic<;, .a::e ,'not binding. 
(Uni~;d' S'~te~'-:'; "At~ti~· : RieMield -·(i969).~297 ::F~ ~SUw; '-l061 (S .D.N.Y..).) 

It·~mr.:t$e : also c:lea:ly~])e' X'eme:Mered .. that the ... preStC%l>:t:ive :illegality 
• - .... ", .. ,T • -.' _.. .. ... .......... .,. ".' •• • ..... _, ... ·0 r- .. ., " ... "~". '. ",' . 

approach"i.."'XVolving,.the:v.ix:tua.l '·adoptiou':.of>l.:·practiea.lly irrebuttable 
rule -';i :~'p'~ifaci~: ·,iiiegality. in~·hO~~tal<me~ge%<c:.ases (and the 

. : co~Cun-entd.e~l~~ ~"of 'the ':B;:M Shoe:' (Supra} .ff;:easoiw.b1e probability" 
teses)' sp~wn~d in 1963 -.'bY Phila.delphitL:·-~ational'7·Bank (supra), and 
fo-1lowed in,.cases .such as, United States v von1's'Croeffi Co •. (l966) 
384>cr~s~ 270/iJj· .. ·and Unit~d States'v Pabst Br~rlng cc)~·(i9~6)·~·3a4··'U.S. 
546 ,p~oVided . the '.' ciicate .. in. which. the. guidellnes· .. we;'~.· bo;;L~' , Foi~~ing 

...... 'c" • _" -,.. '" ,"J • ... ,. " ........ - .,,~ •• _ ... 1".--.:,-, • ...- ',. _'''_ .. ,,.. ,_:J,.J. ...... -',.._~~-' ... , -........ " ...... t._ 

. Vons: and, Pabst, "the _ courts_tended .. to .... 1imit those eases to their facts 

.. '_" ...... '.' , ... ,.,~, ~'''''''''' .... """ ~"" .. _,_." .••. ,,,,,,,, .••. "''1.,,,,,; ~,~ ,~"" ... ,: ~':~. ~ ... ;._;,~;"::.f .... ":,.; ;,;; ... ~. :~.-: ... ,:.: .... ~: 

a?d:.r~~~~~~.:~t:~la:;~~t-:~le~ ~,~!.~i.~cp:f ~ .. a~~re?~~:Fe;~??:~f~gf? e 
~~t: waS.,a necessary, prel;:n:i'C£l:ry,. step- ~o .. de:ee~i?-.g ~~!=h~_~ .. , 

•. . " •..•• '" '- •.. ... ".~. -" • "'- ." -..' ..... -,' .'- , ' .. _. #. .~ ... ' ... '::'" "' ... ",,,--~ ... 

. ~ ill v7hil~,~ pOinting. .UPthe~, ;m.po:rtance of.. market' sOa;-e.s'!s ftO;l~( ox." .1:he 
most :u:rportant" factorst'·,-.Brown Shoe"' (at p.··322-n.3/) 8.-lso~ :.,.... . 

' .. cautioned agai:lSt over.r:elianee ·ou'.ma.rket .. ·sb.a.%:e data,:-.s'ta.ting.:· 
~~Statis:eic,s. re.f1eC,tlng.. t:b.e, ,shareS. of ;he, ::w.rket ... con,tro.lled ... 
'by the' indust%'y "leaders and: the"part:.es· '1:0 the-merger- are~· of 

............ _co~s_e,.".t:h~.~~_l:n~~ .~.~.m::ke~ ~er; but O'O.l}"a 
.. further· examl.Mtl.Otl,.of.. me. partl.cuIar ma;rker:-~"'ts-s:t:rtte:t:t:tre, 

: .- ¥Story.":and.: .probable':, £tl;u-r:e :-., eari:'Pr~.de·*-::~pp:=~02rlate:.:_ 
.. . ~'., setting"'for,' judging:. .. the~:probab"le.antj.-competl.t'1.ve·'e£fe<:t 0= 

~ - . :,:,:,:u :;h,~:: m.~~g~r~;:~ ~!~~ ':":. i ~ .~ :.~~" ~~ ~:;:::'" .:: .. ~ :::X' :'~: ~ '-.:~:' ~':~,~; ::~/~;::.:~;~;:-: ~:~ 
·· .. W·~:vrneTe;,· with: a. pauO,1:y: of statistics-,~ ·sh~g. nothing,:':DO:t:e:: than a 

... deer-ease: .. in ,."the : number: of;~ O".0ler~operated ·single;·:stor.es~ . ..and a 
.: .' ::: . ::. :correspond:U:lg"inc:rease-: :iILthe.ll'C:Qber.., of:, chain·: s:t~.res..7)(the:: Suprece 

".:: .• Cou::t: reverse~·the:: Dis:t:C;ct_.Cour.t 's" h~lding::'r:tba~: ther.e~. ~ :0 
., '.' . -:., reasonab.le: :probabil'ity~ :of.~subs.tantial' :l~ssening:\ o.f;· e,o~~tion, 

and found a Clayton Act Section 7 violat.ion;.:,=:'"::::.::~~ ::'': ='::0::. 
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horizontal merger was anti-cocpeti~ive. ~nited States v Crocker 
Anglo .Nat. B<lnk~(1967), 277, .. F •. , Supp. 133 (ND Calif .. ).) .Finally, _ ... 

'. .,'.,' •• , .. ,.,' .'., ._1.,.. ... _......' :... •••• , c~.. "..... " I ,.,,~.. ,.' .. ' : •• ' _; "",1' • ,r (;:f. :. '.", "::.4 
Unit~d States v Genertl.l Dynmnics CorO. (19Z~),~ 4l.?~U,.S. 4,~6,,~d ~ther 

.- recent:._ e:J.sel£d:.lilppea:rto have, reinStated: tile" rule' of Ph:tladel';hia' 
, , . ,-, , . . . -, . .' 

National"' Ba~k·.a;:· ~~::rUie,~f .. prima.f:ieie ~i~itY. ~pen- to rebUtia.i; 
'<" ..... '.'..t_, ',. , .. ~, ... ~ .... , ......... " ", ._~~ ••• _' .... ",~ ".' ~ ' ... _ ~,.,,.. .... ~·':':"'.f~ :_:.. .... ::.r.j~ '~.' .. --: .. . 

that.,is, if.an:"appa?=,ent .. pri:lla.:facie_,ea.~e)la.s,.~~en made ~t,. ~~ ~ger 
.P~oPOn~~~.: ~y~, stili ~E_~bUt;~ it ... ~ ... c~~.a~lY .. if~:~#;e=:~~al-Dyna¥i~~ ~" 

. :: ~~t:',~, ~otition~, from i;:OWj; Sbo~ "~,(see'_:Footnot~:, '42>.',' is· .. ·8i~en~ ~~e­
:;,al~e~~,. tb.~,~ ~l~,':nOw_,i;~.that ... =ket. sbares-. .are~.}iist'''the s1:arting':pOint 
•• ~ ...... ' ...... - i' ' ....... ' ..... {..,.J ... ,' ........ , ... , "'~'-.~ .• "':"- __ '" • ... ~;.J"'..,~ ........ ,'.".,J,_:.. _"r .... r-}'" ' .. :':' .. .,. .:::';:: ~~··:~I~:,:;. ",; .. ~_.~~ .. _ .. : 
for.,analysis,;, some,. effort: .. to_.ass~ss their significance_in the 

, ........... '" •. "" ••• ;"" •.• ~.:, .... ~ .......... _ .. JJ"'"" _.f •• ... ~r __ '·.,·_,_' .. _ .... -~ .,;,., .. , ... ,,~_/'; •• :'.';.;:.~:.., \:"\';'~ ;-.:.-.: ':-:",:"'::'7'~~" 

par:t:icular. eeonoci~" s,etting .,of.~., the..'tlerger_:austalso be made •.. A:ndtlle 
,- , ' ." ., " ..... r- ." ..... ' , ... , , _. - f'~--' 

' .. ml~'~:~~~ G~~al' D~e~.·;eanno~.,in~lOSi<.b~, .. :-,a.nd.··~~:n~:=~:~~~:. ';;~}i:1ited 
'. '" .' .. , ... -'''';- ~. , ...... ,< -.. -" • ., ........ ", • ., ....... _10 , ........ " ...J _, _' _ fJ .. ' I: ..... ". .. 

to.,the spec,ial. ~se .of. a, fi:tm.-J:ha.t ean no longer obtain .an essential 
.~ •••• " !",~""" •• "",,;~.'/,:.; ...... ' _ .... ,'J ... , :.~,..-,(".,~,., .. T',.,._ c .... :...: ..j~':"::~""'~-:'.:/~':· _ ~"'~ .. ::,:::",":;~-) .:~,:,r-? ~.'~.',:"" 

inpu:t:.., (see. ,:Marine. Bancorporationand. Citizens & Southern Nat. 'Bank 
.. cFoo~tno,te·~ '43) ,_:wher~~~the~ co~t~,:rn both,:' instance's" d-i"s:Coantecf' the- .~' 

,_ , • 'I'" \ -' " •.• '. -" ~ I' ,......... -'... .. ~ .. "'*. .,.. ...-.~ ~ •• 

, sigD.ifiCanc~' ol~m3.rkt. share pere'enta.ges·,:~ana (ies'6rtbec!'its'-Gei1eral 
............... ,', •• ~ •• \.' .... , .... , ...... a ........... -•• :: ~ ... _ ~:, ...... .'::: ..... ::. .~-: .. ~__ •• : ..... • -."...,1" .... -, ..... .:J.,.-,~) 1 • ./ e Dynmnics,~;e:i~,~o~~ a:~:~~o}.d~~~tha.,~,_ ~~eE:: .. ~b?:.~ .~~~~t;t~~ ~~~~~~~h 
only a rebuttable p:resumption of illegality). But market 'share""~ 

-""- .. .---'·-'·"staB.sti·cs:;~~a:t~tbe__=·very~ea .. s·t;-t:nist-a:t-1:e:a;sr-be'-eredibl:e::i~.-a::,e 
"_'_ .... , .. _.... .• • ........ '_ ',.: ..... ~_ '-..J ... ' ~_; .. _., • ...-· ••• r_I_~. "~-..I'~ .• ::-::-~J:~':;:': ... ,::,'= . .. ,r· .. ,' •. "'!'(',;~'''' :'.',." ,...",- .- ;', ",' ::. to 1?e::~ed::to ~ .prove: anything.:::: In the,:: inStant:,': pr<?~~~~~g~ ~~~ta£f 

~ of", - ... ... ~, ....... ,. ~ ~" i.... t' •• '~' .. ,'" ...... ,..~ , ~.. ' _ "...' ... - i" '" . ... /. t-- .. 

s:r.-vey·' la'c!~;', 3:" valid~s:ta:=i,s.tieal:, basis, a:z?d-:. ign~;es:-;the" c~ercia.l ' 
." ......... .." -'·.10 ,' .••• J •• #/O" ... • ........ _'·.,.,·· ... ', .. ,W •• :." .... _ •. ~' .. ~J. , •• ~ , •• ,:_ .... ,: ••• ,.1,' .... ,: .... ,''':"::'::.C'' ~::.~~ _ .. r~·.:::.~!_. ' 
realities:. of'; thecali,fornia:: trucking· indus;ry~ an~;the:..~~: .. :~e t:ry to 

_. rea.a .. lnto'::·:1:he~ spced;fic, . .figures ,the ftt:.ther we .s:tr.ay £:z::Ot:l.:,r~ity~ and 
, : ':tb:e~. :fkther: ~the .:~,tiif- '~s'e- e:z=umbies::'-.:,~-: ':.,:~ :,', ,:~~-:~":~.~ '-::;~~-'T:-~ ':7-:::;-: -,-
" .: .:.:: ':.:' .:,.:'~ ~;F~~' ~fe,"~~~its~R-i7 ,~d\~..;~~p~~~6.r~~by.~Delta., the 

". ' . app:iibarit,:::~ldtii .the~.'stiff:~s7;:EXhibit:~l?-:: '~~: :l-t:: ~~7::'y~!-Ue::'for 
purposes of the' "a;aiys£;~- =ade- th~' 'f~- 'adJustments "':efel:i:ea';' 'to, earlier 

(for 1974 pre- a::.c. post-acquisition rej?orting, seasonality factors, pro 
rata apportionment, and master bill reporting) and corrected the staff's 

44/ United States v Marine Baneo~oration (1974) 418, U.S. 602, and 
- United States v Citizens 6( Sout:nern Nat. Bank (1975) 422 U.S. 86. 
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"".,0': ....... '7 ,.,/ "".""~'" I-'~I"\ : .......... ~ __ .•. ~::' '" .... _, ..... / ...... ~ ......... .,.._, ..... ~ _';..f> ... ..,.., ..... . 

1974-projeeted ·resUlt·s . lane "by lane ~ (for the "ZO ·lanes~init:ta·l!y":":;....:· 
•. ~ .~.:"",' ":.->:"~ J • .,~. .: ,,~ .';..:. ~_ ,~- :',.' r·_ ... · ... y\ "'," .,..,.. ........ ~, .. ,' ... .... ...... ~ .. , ... -: 'f" "',- -' .. , .... "'":., I- r" _I ". ,0,· ... 

selected' as . .:1 "supplement; 'to Z.....:hibie::R:.;.;~·3.s,::~..:..signi£:tea.nt-l.a.nes-), and 
", "' .... ~.: .•... - ..... ~ ....... '·1 :" :,"'-'" 1.,-'- ""',~' ...... ,-.- .• , .... ~ .. ( ........... ,~' ... " ... · .. ,.·/·,··,.r ... · ... ' ..... -~~ .. ,J. ",," ... ,_. ' ... 1.- ...... 

then'-compared the '::esultant projections"'to · .. the"'actual =esults~'for-1974 • 
. : ...... , ... ,., ..... r· . ..-·'· .--," .... ~ ... " .... , .• '",.'.~',,'~ "I' •• ':~ • •• ~ •• ,_.,... .... ~r.., . ~,._ ... .-, "",_ t .... -. , •• or 

'I1:ie-';;esult "was tbat- o:Q'erall for 'the'se P 20-lztl,.es-the'·:De-1.ta:::.g:r:oup.-;,;,:,:,::::,-
". ·'·~a6hi~ed.:'iri 1974 ';>'~iI~r:'pro~ortion;;'of:'th~f:totai:=~t iD.'::these 'mOst 
~6~~~~4~: th~y·;:~~~~i;;~d. in:·197S!·45 / : ·:in:, the'~: oUe~SUl:V1Vi:lg 

:",~""',~,' ._~':I"~·""" ""~ .':: .. ' """"'-~"'M'rl""'.·',·:· ,.~ ..• ".," , .... !' •.. :: ".,., •.• ,:-• • , .. ,,~,,_,h., ........... "._,"' ... '~ '~ .. _*.,.~., .. 
. lane of the f~ur deeced"most"significant.::.so as"'to"be'~ Ulc::tudedvin'""the 

'-1 -.~~ •..•. ,-,,..1",., ... , , .............. ,., •• _ I"~"'.· ._ .... , .... #" .... _\ ..• ' __ •• , .......... ~H~ ..... ,' ••• " " ,. 

", ., staffTs -Closing brief; '·the"sac:z:.amento--San·Fr~nc:i.'sco':'hne'{the::'Defia. 
~ ,i' H'!", " I-." .... ~, 'c'," ................... '" ".~ , •••• ":_""", ........ ,,,,,_,". 'r ...... ,. _ '-~'-l"' ....... , .... _ __,-:-. 

group in 1973 w.t:ranSported-'24'.;S percent- of- the" toeal" shipme:lt's"1n':-
• "'~"" '.'- ·r, r-'," ,-'" ". ;' .. ~.-.- "~'" -r~.·'."'·"'~.-,.~" , ",",.; :-"'("'"r '''"'~ ... ' . ...., .. ,_ ·~'''''j-' ... r~'r ". ...... ~ ......... " ••. 01"0 

,. tE..it lane" 'according to'" 'the - s~ffT"s- figure's;" whereas" in~; 1974': tb.e7'·'-· 
'~.':c .. ::,:· ... - ::·~,::Jt· .~~.,~: .~:'·I.'· .... w;.~ _ ",r' p"'-~··""",r.' ....... , -'I.

j 
........... ,. •• ,,,. ............ , .... .,~.- ~ •• ,,.,.,,,. 'j' .'\ ,..' •• ~ .,,..... .. 

. transported only 21.1 pe:cent -'of' the' act:uar:'sb:i:pr:1ents.:;:although-by~' the 

"'~ .', .. 

" .. :-.~:''-':', .:; .:':::. ;"".,.;'::,:'\.' ':; :::' .• --:<""' ,- ...... -' ................. ' , •• -. ... '.-:. ", ':·r .' .,.r,,. .. ... ,... ',.."..". _~ ... -.,..t ,._ 

staff's projection' ~"corrected" for'"the--above" fOUX''''element's'; 'they"'w 
,', ....••. ,,: r, ".~ .. __ .> ... ,~": ..... ':"'~ -""'~ '/. " .... q.~ •• '-'" .~.' c', ........ "","' .......... ,...,... ...... ,...,. . ......,. " .• ' _ ... ~ .............. ,,. ," .... ' .,t ..... _' 

'reasonably"'Wotrld',:"baVe~b'ecn~able", to' r:lOansport=:25~4~~eent~~ -' Indeed, 
.-... j ,~ •• " ',.-•.•• _. ~ •• '- .' ~ '-,,'"'' ... , ..... ,. .. • .,... - ~ ,~.' .... '........... • ....... , .,....,.., .,', I"',', _.... ~". 

in 6i:ily'''su" 6'f>eb.ese-Z'O-laUes- did: 'the" Delt:i""g:r'oup"'b' 1974~'exeeed'~·the 
::':,',~'~';~'I,:">'" , ..... 'OL"""i"':i', .,...... ',,' .. -.• ~' .... ,1-. .•• r _.' I" " .. , ...... ,' .• - I" "'_T' _. :",,, "'*\. ~ ,...~, • .,.. ".7 . ,. ''1'' .... ~ 

~~~c·or.r:e'cted:· proJeetions:"',But"" iri- 'three' of' "these- 'six' lll.l:J.es-'the" Xtlt:'aus 
sh3.rc~~:f th~: Ti,~~t ~1:s" negiig'ibl~~j ~d:'iri'"'th~ ot~r~tbree~~the:~::' e 

:-~.''''~'' .~ .. ,;:;:'.:'.\"~; :':".:.:.. .'."'~ ... : .... ~'~'~:. ~ . ., ... '~-, ',' .'.~~ :"::':":'~".:'"'''..:.~ .. '·'_~·I":,.:::,;;:,,""'-:::: :,,. -:~::;~~ 

ill.In 1973" they-had' tianspoi-tea;'"'accOr&g ~to"the~ sta£f"s-:SaXVey' 
., . actU.a1·~ results"; figu:res i .; 23:~ 5 percent:: <Sf-:.the"" to~l-;'shipments eve:: 
.: ,,' thes.e·20" lanes.;,in' 1974 t1ley . .-tra,llsported. 22.2 .. perce:o.:t of.,1:he . 

actual shipments, 'wile'rea-s'; .. aft'er'- the-' c'or.:ect'ionther reasonably 
woulcf;'have-,been projected :to,have: t:::a.nspotte'd '22:;.o~percent;;·,,·: 

, ':§.,r- Fresno:::r.;ris An~e'les ~in'>l:9,72 :1'~1 per~~t,.;, deeli::dng-:.£:o:::r~2.2.:~rcent 
in 1970; san r~nc:l.sco-Santa Rosa,," ~ 1.97:3- 2, •. 6 perc.e,nt,,_,declining 
from 4.6 pcrce:.c.t in 197.0; and. LOsAngeles~-Sa~ta Ma.rl;a; '-eoo~riegligible 

, 'to'· be'listed by· the:: 'staff- ;£0:= .any' .year':" One~:.ean -scarcely ascribe 
. ",,, a· !i_eerea.s.e~ ~. c,o~t~.t:i:Ot:l:: .to:,an~~. De1'ta. did,. ¢:eh A.l1,~. when 

Alltrans was a. negligible fact:or III the-tlaX'ket:;·····,- .~ ... ' .... --,- .... ,;., 
...... ,' S·:. ::.~:.:,~:;::.-::,:: : .. ::;-:~ .. \:;;~.,~ •. :::~,:.,'.'~ -::.;~:~.:. :::: .. :~_ ::.~ .. ',:-:;; f.~_.::,'~.'~.:.~.1 :';,:.: :.:;.~: ~Q ;<~j~r'~I~"::.rC: : 
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~. ':'Alltr3nS" £iguxes 'WCl:e wor.th:less:,..;belllg.::flawed by..: the ,l;~724 esti::ates. 47 ( 

:::. V.iewing ::the".resul"ts-: in: 'al:l.J'0 f: :thes,e 'lanes, as~ a'~:Nho:le.:':::Del~::J:l.a.~_:.shown, 
using ~the' staff' s~ ,o~ figu:z::esas;a ,ba.$~,:. :that_ .. it~.~~~~.~u, oyerall 

~.: ,,:;diminution in 1ll3.%'ket:. ;s~e,;::and·:. .as- witne,s:s~~ Yaro;tza..: .. ~sti.fi~~,.,:~ationa.l 
losses for nine months. :tba1::,Alln-ans: C>p:era,1:ed .w.e%:e:' $..l,·20.0,:, 099:*=:; ::; 

-!here£o:e,.·, as-, these:,fi:lanc::ia-l: conseq't!enc::es: :con£irme~,~J)~lta wa~ no 
:, ,,: more::successft:tl ;than:,~t:las;.~.Nati~wide:, '!ransp():r=:t,;:::I.'td,.'; in~~g-;~ 

viable: ~""""ation.·"._'::·.'A.'T 1-. ...--, •. ~,." ", '.' ',' _ ... , ' .. - ' .. "'" .' ~.-" - "'" .... ~ •. ,-- - ~ '. ~l:'~' o-...:~ •. ,...~ .... ,,',. '..,1 ... .... _ < .......... ). _,.., •••• _~"'.~ .. ~,_J ....... ~ .. 1.,1.-'''' •• , ... I ... .? ... ..J ... _ •. '. 

'; :: :: :: -: " ':;':: ~ ::From. r.the-;:abov:e~ we.' mus:t ::fiud: ~tha t,: :e"'J'en·:.,l.f~!He ~,l~: ::0.):) .accept 
'. . 

, .... .:.the. :staff's:.definitiOtt .of,~:the: re:levan-e.: ~ke,tasbe.ing: ,a y.a.lid;;:.·~ ". 
'.' :exPreSSion'::of the~ -=arke.t·,applicab:1e: .in. :this .'pro.c::~ding, ~:c.d :(2) ~ercome 
.: by:·.'atijustments:' :and.:: c::orrect,ions': :the.: .m:me~ous r_e~r.ting: ~f~.a.:~s-,.::_~.S;e.:::of 

she_e:Z:::~_~~.i~~tes ~" 'and: lIl±scO'Llcep1:ions: :in.· ',1:he: ae~lat:ion .::of_,statis;tics 
'in ·the: staff· $1J%Vey:,;. (t:he: .projections, ;b,ased upon,: 1:he~~_~l::'ee~~::S:ta£f - ...... ~~ .- --
:data ,when. compared ~.to~::.the ~ac.tual~ ::-esult-s: achieved- :£a.i1; ~:,~~o:w~:~t --'---'----.---... -.... _-- -----.....--
~.:a~_~r4_~_n ·.~Del~£ .A;ltt3nS; had~ an-. anti,~~mpett.ti~e.ef~t 
or .influenc::e _-dea:imental,~ to. "the public good. But-.-we cannot aceep.t . ' ~ '. ...; .... "... .. ,,'. . -. .. 

,·the'.,staff:'·s: :<:lefini.tio:c.;oi: the: .r~e1e:vant.:produet or geog:::aphie' :nar.Icets . .. . . .. ,"".. ' '., '" ... ~.. ~"'" ~ 

because -·a.s;~.we,:have '-.discussed',: we. find·. the;n::incorx:,ee.t: ~exp~~S;i~t;,~:, 'f)f 
the ::"area. :of -effeetiye. ~cot:Xpetit:ion" ;in .:thisse:yi~~~ ind:us~';'j.~n~; 

. nOt ':refleetive of.:tb.e.commerc~1.rea1i.ties of .. ~the': t%UA:king;-:.~ in 
Ca.lifonlia.~>· "(wlithout: ~:,.de£inition.:of:::f4J .:na%.ket.:.there ;..s .... :TJ.O: ,way to 
measure (a. defendarit!:.s J.. ::abili.ty; .'to ";lessen ;ord.es:troy;·.::competi1:j.on.~' 

. u_--· .. ~:~alker-Proeess-Egui."..-,-Ine-.--v-Food-Ma<:h.-&-Chem..-coro...-{1.96S.)-3S2 

.... , ':' ":. ':t!, ;$ L::~~_;,~?Z:2~;~~~~~:~.::~:ii .. ~.:.~' .. : ~; :~'. :--~.'"~ ~: :~ ': ~.~: ::: -.. :: ~.:~) .... : ; ~',~,~:~,:: ~;~~~ \ :.= 
.. ' '.47l·~LOs' .::AnSeles ':Stoekton ':where ':A11t:an.c: ~:~~ket :sbaie ;{n'~l-9ij was a 
" :-:::::::negligib le 1.4 -pe:z:cent ;: : .Chieo-sae::amento:whe:e . J:>oth .J)elta:' s 

.. '. " " (All trans r·share~ oft.be~'I:lar1<:e'C · ... suosunt:ially· declined: ::ll:t -::1973 over 
. 1972 ··but"where System-99"',s:.sbares .:roeketecl. fX'om:~·.9 .'3·~rcent in 1970 

... '::·:~to 35~4':percent'in--'1973-showillg ':tl.'le non .. aequi"s:rtfon-·p<itential for 
'. .: -variation ,in' :narket shares;.:.anci ;.·!.os ~ Angeles,-Sant:a ~Maria· where Delta 

-"·'8ained~:2;2.~percent-;,and:Alltrans:hiQ;..:los:t 1 ... 0:p~cen~-::~§Z3 aver 1972. 
".:.:::'~~ <I,"" .;(::: 

~.'" _ >~." :. "'" .... ,..... r e
, .. , 

" ......... .." .I' ........ 1>t,J '-.J' ....... 
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- M" •• - ..: 'Ihe 'st:aff~ $. recommendation:: that: we 'deny ."th.e;·app lieation ' not 

··';:Only: 'lacks~,'sub'stantial.:,suppott 'in·.:·tb.e. ::eeOrd-,;.::but':"it "is:,;at :odds.·.with 

the: reCord'~~:'::Expressing'::=eonc:em -with the:::prcbab1e: fr~t., :0£ "the:.:.' 

'aequisit·1on::' upOn" c'ompe'ti:tive:: .eondi iions. :in:::the:; ~;fUta:rel!:~ .i.t:: =lists.: . four 

faeto:'-s' I!/s~,:"''t.e· ~~'Io.:··'s, .. -,s ·:£or:-·s't·s~~ ... e""o-6....~ ... ' .. ·io ....... ~ ....... ~. ".,'''':' ..... " ..... : ... '. ," ., ... 
#. Q ...... VG.... •• '-' ~~ ....... - -. __ ~ ..... "' .... ~ •. ...... ,1... • ••• j.~~ ~". 

". ", .. ,.~ ,:. '!he, ~f:i:r·si· :factor: :Conc~ the:-:el;:n1'::a'Cion:, of~ a. 'compe::::i.tive 

eliterprise~ 1'wl'iich,· has', been: s: ,sUbstS.ntial:':fa.d:or:::i:c. ,cOmpetition!':;.;,,;',: But 

Alltrans was not el;=inated as a competi,1:Or~ ..beCatr.se..'of~"tite: DeJ.1:a:: .' 
", ~'·acquisition:.;. , 'It:was'>'being';elim:t'na:te4:: by' itS>¢WXi;.'3oard:"of Directors 

which ~ ·had elected :to :ClO:se:' clown:i1:~~ opera.t:io'CS: :.e££ec.d.ve' :Aug:tJ.$t';l6, 1974. 
, .". • "1:" .... • • .,. 48/ ,'T... h ,'It was 'not mere 'y, :l.l'l:: a ?re:catiou-s::poSl.:ion..:·~,:It:' was.: ter.::a:i.lla",.~ , ,;;<~ eu<: 

, circumstances' "'market: share:~s:tatl:stics~ ,give: '..an;- :tnac:c:u:z:a.te:: ;ae5:Otm:t::: of 
',:the'8cquisi tl;'On!'s:probabl:e';:.effec-es-on:.eomp.ed.t:ton'.' .': "·.(C~:t:izens·"&,:,., 
-. :Southem>Nat'l:ona1:: 3ank~ ··supra,.:· :.a.t·:p. ... 'l20:..): '<:St.'lnd:1ng. a.lone they ,'do not: 

:. c'OnSt':ttute' a:.pr:t:ma;)<,faei'e. ca;se~"(Genera.:b;Dynanti es;.;:sa.P~ at·;? i498:; 
Brow. 'Sh"oe:;~ ~suprZ'/ ~t: p'.:~ szz: n~'3"8:;:: . .'Unit:ed,St:a.:·cs' 'V 'International' :: 

Har..res-t:er:C6~ (1977f''-'::'F'2d ~7'th C!r. ':3NA,:Antit;rus.t Trad;e~?..eg .. p..ep., -• 

. ':'S)'"-§;'~ Novemb~er'<11;: ~1977-}'~: :"::'!'h7e~ ·:aeq,i.i:(s:t·~{or; :di:d: "not.:~~li:d;nat:e:'·::comp:e.'ti tion; 
:ratller: 'it~mainta:i:ne<l;'competitioti in: t:hose' ;.a.rea.s ',wb.e're.'·~duplicating' 

atithori-'Cy'~di(i- not;'exist:,:.a.i-.d ,,'i.1: preserved',.:400,r.j;oOs·:.£or::.at ;'~east ~a:o. 
." .. , ··add£t·1oria'l:,:.rime months" :,t:Lme; :~:Bad ,~t'-::lot :'.beex:t :f~1 the: ::3.equisi.ti®, 

. Allttans:, . in: rfinanCial s'traits- ,:deeer:llilleci ::i2possible' by, :,its: (:Aus~al::.an 
Owneri,:;: . was- :doomed· •. to ~.extinctiO'.O.; ':;Augus'1!: ~:16, ; .!97.4 .:, ::' i ~, ,;.,:";,, • ::. -:: ::;: .~,'~ ,::-: 
, ".., ,. ... , .... , .... 

W !he so-e~illed"failing- cOtlpanyTT"'''defens-e''to·';Se·c'ttoll~ract·:ton:s'' .. (pre­
amendment) had its genesis in Internatio:lal Shoe 'Co. -v'F'I'C ~(1930) 

.. '···· .. ··-·····-2,8o-~U~.;;S·;.-.. 2,9l·7-·"whe:~"·there-W4,s-a.~:l.ssu.e-'t;tl.e~ui.s.i.~i.6n..by....a-e¢~'tito:" 
'. o'f.:1:he', stoek'of 'a''firm .whoseeorz.dition-neeess'ita:t:ed~:liquidation. 
,eoncept ::was .substantially 'bolstered ~:b-y·:~favorabre-,¥comC1ent:::in-d7.e 

'. ',Reports 'of. both -HoUses~. On -::thC:··.~·CeIle:r-KefauVer:' .A:Ilend:nent ,::t~' 5ect:ion 7. 
:'In~1$'I'oWn 'Shoe'. (at:p,;.·:33l):the':.$upreme,Cou.-t eom:ientec:, .~he i:lpo:"'ta:lce 
~whicn COngress ,attaeb.ed~,to :'economiepw:pose:"is,:,:furthe~ de:::!onStr3.te<i 

. , ·by_~the::.~'Qa~:~d ,Ho~_e_~epor.ts:on:.E'R 2734·'~whieh:':evince..r:an intent:ion 
" to ':preSe'r\1e , .. the - f failing:-:'c:omp.a:.o.y~·,· doctrine ::.0£ ::Internationa1 Shoe 

Co. v FTC. 1f 
'-

(Continued) 
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• "-,.:-:~,, r'~-" 'I'he:second-='fietor coneerned::the:effeet:::of:t:he:incre3.se in size 

of·the··.acqul:ring ~.compa.ny on competitors ·~whicll·:':recamed i.:in'. the ~market­
·plaee~' :. ~. But~ . the :: st:3.ff' s;':stady; ·cor.r:ected :.by:Delt:a:·~to ':.x:efleet:.fou::; 
previouslyr;·;d.isc-.:LSsed,::.a.djust:nents; : show·:.tha.t:Delta ·.:actaally.::lost ~'.:: .. 

~: .•• ~ -:. ... -:: ~:i:-': :::;'I'he~',t:h:trd::£aetor .. eocce::us:whether "~.the\'a.equisit:ion::aec;.om:P.lished 

an "undue reduction~:in2the:..'2l'tl:lber. of:competi:lgcente:ptises'~. ~.::;Obvious1y, 
- sinc:e::-Alltrans:':was= sehedu.ledr~ to':~be:. slmt'~·down:.August::-16:7anywa.y, there 

... '":was~no::,reduction;.·accomplished;.by· the:~acquisiti~·~~:As~e·:AI.J fO\11'l.d in 
his·-ttExandner·! s;:Ru1iD.g~~ of May::: 20,.:.:197.7.::.-on the:Applegate::motion,>£iled 
,Ma.y~21; ':·19·76:. (att:.ached:;;hereto as-:Exhibi1:: 1) .:~ .. :.:...: ~:; .. ::~.:::~,~::.:~::,::::.:".:. '_ 

.... "Petitioner' .. 'ha.s:not-~, sustained:. its burden,::o£;'pr~g:-::.. :::~ 

. ,. that Delta bad .. no intention. to maintain Allt:raus as . 
. an .operating eartie:-;' "orJtbat'Delta·'s' representations:~ ::., 

.. ,t~~ this7:·:Com:::c.1ssion ·.indueing::appX'oval o£:~::t:s_h,applieatiot'1, 
with particular reference. to.h·prese...ryatioll.of. the.jobs , .. 
of many of' the' Allttans" e:t:ployees; were'" either-~eckless~ 

~ o--.:: .......... --io ... ·"',l1;v: fa~ :...~:..~',: '. .':. . .. '" '. ~ ,', . --. /'" .~ -... .. ~~'-' ~ 'J - ~- ' ~. t._ '"t, , .................. , 

The record in::this:-,.proeeeding 'shows:: that:: despite:.strenuo'(lS.:;effor:es and 
considera1>1:e:-e~c~ 'loS'ses,'::; Delt:a::· was..::unal>le:: to: ..sa:vecAlltrans. 

:,.:_.,"':;':.~: .. :,.::~ .. ;C "<,<'~-o. ~ ..... ~~'.:::~:~ : .. ,:', ~.:-',:'. ~_:_.."!:_ .. :::.~'::'.:"'.:::: ... ..;';~~ :.::, ":'::',./'::~:~:,,,' ~= 

~... '" ~. . .. ,,, ......... W Conti."'lUed'.'-:-. :.:. ,-:~, '; •. ;'-:-.:::' ;: ;,,< ;;,~' ..... --::: '::: .. ~., ,:,:: .. :.'~' :,,: --:~;.<. ,.;:.,;,;, ': 

How'~e;:>~"196~; ~·'-cid:ienS:~blishing~'co·:~:)v:.U;S.:~X1969) 394 'O'.S. 
131, the Supreme Cour'C severely restrictea avai1aoility of the 
defense. :to s:Ctuations:.-'where~ :the. p:ropOne:l:t:': cou-ld.: show:- -that:' the" 
condition,of., the, acquired ,fix:n was., terminal" 'Chat, all. a,l:ee...~:eive 
ways to- sav,e" ':['C were . :fu~ly . ex?lore~ or 'frui~lessly tried~," and: that 

" the, acquiring; . firm . was 'the.: only,· available: pu:cbaser .:; :: .Sine~ ,then 
~ ,General DJ7E:3:?ics ~ h:19,74.,.'.'w~l,e, ~o~,inV().lv:ing. a, ,failing .. e~_ny 

defense j.n ale real sense d:.d W:l.den'the·' gamut··o£·'defenses'···· 
··gener.il1y,~ ,and -affords OPPOrttll'l.l:ty, '.to-, .. consider::t:he :~efense .. ·,in:, 
: . the ,,context:, of a, given situation •. I:t- would, ap~." f::'~ ',-_ 

considera.tion of -the'''testimony·''of·'Messrs. 'GoJ;an"'and'y7hite' on- r 

July :lS;':,·J;9.74,.weighed against ~the ~d·ened·,:defel'l"se .scope:·~elearly 
. - . s~~~ ·by .Gene::al D~CS !:" that .. ~lltranS;! ~9~~ e~pn~.e. ,'_ 

Sl.:uatJ.on,. efforts tosove l,;t, -and efforts to' se-ll,'would":neet 
,,' -the:':loOsened :r.equ~nts~ of "that _defense.::. -<: >:.:::;;;~.,..: '~.,:; ::-."::,;: 

-', ..... .- ...,. "r'" ,,' 
........ <." ."..... ¥ ...... .. 

" . - . 
,';'>-:'::"': :~:.~.':.~; 
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", ".:;;'~~~ :~: ;'.~lhe:fourth'.faetor::'.t'elates::to whether~thel"acquisit:ion served 

":::to·:deprive::,other:.eompetitors:.of,::aeeess to s.hip'pers>:;thus~epriying. them 
of:,,a: :fair .~opport:uni:ty,:to ,::;compete.·: ::;~.i'here:~the r only;~ (albeit,;:eoneeptually 

~ • 4 .. 

and:. st:.ati:stieally .:not:c:e~ble).·:;sta.tistics· ~avail.able;:;s~..::tba~·i~ 

acqui...-ing company aetu.a.lly achieved a lesser market sbar.efthan:-:i1:;::was 
' .. '. ":proj,ected ::to ' .. a.chieve:';i,n :::the ·;,absenee :iof ~aequisition;:,,(a.nd:;:,otherwise 

,,~,: ··.'·~<~demise .,df~.Al:l"t:ans~on,~::Attg'.lSt::,18).7 '::nO;·.:;such::·finding..::ea.n:;.be made..... .~: 

:. ::",.:::: ,·.·.,:.··:··~::·Itl/concl'tlsion-7·::we::1DnSt:: . .a.gree:,:with:~Delta,:;tha~.:,an.:imp~ial 

-vieW of.' .the :'%'ecord.~::cocpels .:-the ::conclusion>that~ the%'e~ is.:;no-:-compe:tent 
.. " eVidence:;·that ~effect·::, of the'" acquisition of Alltrans;';by~~D~l:t:a:: ":a.a.y:~be 

subsumtially to lessen:compe:t:t:tl;on~ or,: tend~to~Q:.ea:te.::a~:m.otl()po~7..~, 
an acti()n"p~ohibited'::by Section..: 7:: of .. the·:'Clayt01l:':Ac:t.':; as r

• amended. 
:'" " -, ; .... , ... .-4. ~ ~ .... ,., " .... _" :' " .. ,~ r'.; ;.~ .... ' _, ~, ... I- ..... " ,..,- '" ,", • , .. , .. .,.. t- ...... ___ 

Aceo:z:dingly,;~weJ.:see·.~no::reason·::to:.cha.nge~:ou:r'-'Finding ... 7 .... i:n Decision 
No; ~~~3292 :.·~t~ ~'!he'·p~ii~t;~te~t::i~:··better;:served.;bi' authorizing 

:". '" -, " i , ... , .,..., ""r- - .. , ... ' ................ ' ."'''- ~'.'.' .' ;'.i"' .... , "'''.'-' _ ....... .. ~ ......... ~ ' ..... , ... .' ... Yo. '. 

the ." proposed:~t%'ansfer" than', by:. dis~on:d.n'aanc~:~ -;~,' - .' ''>'. ~::;"; . 
• - -~ •. ' .,' ... , •• ' -_ .• ~" __ '"'' _ ..... ,~ .• ,.. ", .,,' , .... ,",",._ ... ' I .... ........ , ...... ,,_.", ........ , .... "~ '-,".:: .. _,_~; ,::,,~, 

Turning next to the second.:: part': oft" th~o::.de:":· contai:led. in 
., .. ()U%'~:Decisiotl.;·No:;;.: .. 83SS.1:: dated:: October 8>:, 1974-,,,::,,tO:';wi.t:=;~: ~.~-:.j::"",:" : ;<~ e 

, :.: -.:;' .::;:. "To:' allow: the: introduction: of, evidence:: with) respee~::., _~ ' .... ~. :.; 
to waiver of guarantees to be :lade by Delta. Lines, 

... --- .. -... , ........ " .... !ne.--and·--i-ts··"affil·iates-·under-the-~lo.a.n-<Z.greement-. ____ ,_u_ ... _ 

be~een Delta California Industries a:ld 'Ihe:3.gnk:::'7,,:~ 
. of .America,. National· Tnts.t and Sa.~gs.. Ass~cia~i:'?,n". ' 
dated;-S~t~1o...--'·20··"·· 1-0'2'" '"'' ,'" ,'" ... - .. - " ~--.", " ... 

... . ,'. ..~. ,,'~,.~. ~ •.. ~l.' ~:'--::"_ ,,,;,~ .;1' ~ ~.,. ;-:-:~'~--":,'::~,,,_.", ,',..'.'.-1" ........ ; ,.,..t..... .. .. o· 

we' ·:Observe,. tha e; .. the:: j u:iSdiction cOnfer.red- upon';'the"' ,~I~C; "by; ~section 20-A, 
" .. " 'sub'se~t1oD:' '.i of: the . ..Intersta;ee.'Co_ree':AC1:'relating:tti-tlie:"issue of 
oJ , .. -,.' ,.. _ ......... _ ....... ' •..• , .... /. ,,', __ ...... 1 _, ,,_",,~ ..... 7. 1 _ ....... :..;_ ',. ~'.: : --. ~"'.'/'''',., 0~ :.~"",.' .. :",,: 

. sectrrities.. 'or aSStCllption .o£.-liabi-lities .is,; '~exc,lusiye.:: . .a.nd __ ?~f with 
:·thif~ '~-$i~ri~ .. ~~.Me:·£W:ther:'no~::;tbat:· 'De'i~: ~~dUced~ 'ZXb",1ii1: 2l -

" .... ' .• ~ ..... " ~,- ~ .. _,_ •• ' _." -.. '~"'-" .".J-.i~.l • ....... ,.,,~ ,~."'" ....... _ ••.• II, .... : ::....:. ~':~::;;._~.:.. .. :~, ... :: 

copy, of-··ICC .. i·ord.el:'.,;.-':.Finance:·Docke'e, NO' .. 272¢S:,.:~ ;l)elta.·..I..ines7~.;lnc. 
,-,.~ ~_.- --~"" I'" ,...... ',' '" _ _ •• ', '.' • • ,', • _. .. •• ' 

No.ees..:.an:cr ASSU:nptioti ·of: .. Obligatio~s·.'=d:LiaOilitY'~";':::s~Iifc;e-:Da.te 
" :. ,,'.~ ". , ~ , ........ ,. '. • I'~ 'z'" "'.' ~ .• ~ '~~ ..... ".~._ ,_ .... , .... _ '.) "." .... " .... ~.c"~: • ..J_f.~,,. •• :;:. 

'Decetlber:' :1', .l~?:Z:7·by:whi~· Delut .I.i:ces, ,Inc .·:was. au:t:ho,X:ized:.::. t,o assu::le 
.. obl£~2i~n::s:: or,' liabuitie:s··w1:tb.: .respec.t::.tO-;~::.n~e~ ·:no~; which 
.. -. ~" •••••• -.fo,. ... _. ',,. ' ... _ •• '. ",",0' ' .... ~_ •••••. " ... ~ .. _" ........ '; . .,,1 ... " ... ,:.,.. .. ,' ••• _:".;" ... ,;-~,:...:.~'.~:...:.::: .. e.~: 

might be issued by Delt3:,: Cali:fomi.'l: Indust:r.ie~:· on ~.the., ;~t~.r.llS.J;and 

conditions as specified in that order. we see no further line 0: 
, .. , . 

--63-



A.54997. bl 
Prop. Rept •. 

. . 

-~n~ 
... ' '-, • .., ~ < 

inqui:y.as_beins. neces~'"7. !he p:oponent of t:ba.t part of our order 
'/~ ,.".,"": ... ~) ... ~ ~~'-" ., ..... .' -, ... '. ", ", ...... ~ .... '.~~, .. :-~.:. ;::", _~'-.J": ... ~',~ .. :::.,':' :-'~~'!''': "'"::'i'\,.· .~"',' 

in D.eeision. No. 83581 was Nielsen; et al." and it~was to aecommo<ia:ee 
.,. ,.~tb.a;t=p;o~~nent;~·'~~qu~,ti~~:~t~~e ~p~~d kh~'oPPb2tuf,~:~y::fci:'b~:'~d 
- ~~ .•... -" - : .. , •. ...1_, ., 'vf' ","..i / •• _'"..... - •• ,.." _J •• ";_ ...... ~: :. ~ .~ ... ~','- ...... ,"--:-:-:.:.,'" ''', ,", ;" ,.w_ ".. ..... "':'.. ..., "' .• ,.... : .......... :::.. ...... ,.. ... 

_ c in. ,this., reopening. ',Included' in the appella.tion~ Nie~sen,,~et-al.'·at 
....... ~., ......... -' ..... ,.,. t. "'/.'/_'"" • .- •• -.'.,.,.,1 ....... "' ••. ('- .' ....... ,,':" ~. ;:.'~'.'._"~ .:· .. '::;:--1 .... : .. ""~:~".~, C';~ .. ,.. ... (" •. -.., .•. ""'.,-,('- _,"'. 

that ,t.l=.le, w~.s~ ~e" P~~s~:e. su...-n.vi:lg: protestant; App.leg~te-Drayagew·Co., 
;:) •• ,_.~ ••• ",.J ... ,....! ... .:., ~'..,J_ •. 1 ' ___ ,' ... :...:...... . .:,.':, ... ; ............ ' ',"- _ .. ,'".!.,..."' ..... "'~"<I"" '",,"" 1"' •• -.... :-:,'·'''(·2.~· IN,'''' 

, ~ Applegate' satt:o:rney-, or, attorneys,' ~ere present-~ duriilg"' :cast of" the 
•• :.).~ /.-.: .... ~:.. 1(1 7""~'·: .... ,,., ... ~'·: .. :~, ":::: .. :' ',. ,,:,' ,'.-:' ~"I" ....... ,... ....... , .... - ~." •• '. ,"j ':'. _I'""', ,:"-""~ ',..:':'" ' .... ',-.",,... 

reb.earln; sessions" ... and. have panieipateC! 'to"'a, 'C:'Onsiderable-'extent 
. '."::"":: . ..J. "..': .~,'I::' ~ :..A: _ ~., :;,~ .. '" ',. ',",':' ~' ,~ .. "',"-- ""',"',~.~ ',": ... .J.,~_ .', ... .,;., ' .... --".· ..... 1 .. ,- " .... , ... "~rJ 

~0!lgh July. 22, ,1977 ,. 'after wb.l.cb. 'the' W. 'wa-s~ advi"sed.~that because of 
.'.~ ','. "~'"'' ,~'d'L"'" ,. •• --.~ ... , - .... - ....... ,."., ".'- ...... .-,.., ,j .. ~, .... ..... _ ......... ~_ ~~.-

e.e:onoUu.c· ,co~stta.ints~ they~would' ·attena~ no·~ther~ al:thougI{'pre's~-v.i.ng 
..... e' ... ' ...... :: , .... ~ .... .;.. ," ~~"' • ... ,,·:'.:.,.: .... :1:.-'." .. ': or" •• _.:: '",",':.:' ........... -"I" ."' ... r-,':. ... ··1.t" ..... ~1._ ...... • r"'\_-., .... '." .• r,(" •• 

participa,tion. However" despite .a=ple O?PortUnity'-durl.ng-the--"'"' 
.~ ,~., ...•. "..:", _',_ ... '~ .:.' ~~-:,,':~-'~,':~_~ .. : "-".-:- ,:."':" -",', ,"~' ,," •• ~~ '''0' ...•. , ••.• ~."~. "",~ '"'\r,-"'l" _', .... , , _" 

p.:t:oceedings, at. no. ti:ne did Applegate offer-witnesses' or' ~evi'dence' in 
.. ....... L" '., •. ,,' ,.:. '.#.',... ..:~ "-:. ~~ :.~ :. '.:::: -~ (_, . '"'" ~ .. ,- :.. ,-::..., ..•. 1" I '" ," ..... -.'- - .. '" ,.- • ," ; ; I~, ~. <' ",:. ,...-

this context. Nielsen and .. the other protestants-:a.ll-'Witlldre,,'{ earlier .. 
•• '. ~,~.~ ... ) .••••• ,'. , ..... ~ -~." r •• ",,,,, .," •. _ .... ' -".i'" ",. .•• ' --~ .... "",.:,"'''''''''''''''''''''~ "'.r r'-

We., conelu.de. ,.th.i t "not;e. "'ouf'these' Pai"ties~ hacf anYthing,: -£u?:."t:her· to' 'offer 
............ I ~ ............. - " :., -'+ ". ..• _ ,'" .oJ.', .......... ,.,:, ~~.:: -:~: .. j:, .> ... :. :;~ ..... '~ / ':~. ~! ". - "":"" 

af.ter reflection, and accordingly, we will -eonSi'der-'1:h3.t :latter as 

. '::,"~~1fi·;~t~.;;:;,d ~; :~~"_ .::: '.' :~:': ~~~,:. ~ :'~'::,.; ;'~:.~~: :;;:.~ ~"~:'~ ':' ~H~ :~.~~ _~,~ ,-;~. '~~.:;, ::~: ~~~' "::~~ e On July 7, 1975' protestant Applegate- petiti'aned ·that-"aJ

', 

proposed report be issued by the presiding officer u~~~~siC;n of 
~ .... - ;.-:. ... - ",,':.'" 

___ of .this ,mat.'~er. 'Ihe ,issuance of a proposed report is clis<:%'et:tO'.OA%j" 
, " . .'-' ,,~- ...... , ... - ... ,. '-:':; .-.,... . ..- ... ,f",. . . '''' "".". ~J" r' ... , ..... ~ ... ,.. __ , • ., ? .............. ~ 

~'With' this' ~Comr:ii"ssion~'" 'In v~:e~ .. of:he'ext:endecr' tJ:::le:' that tlU.s tlatter 
. -1 .' r' (. . Jo.,. -t' , •• , , ":.4' .... /.' ." ...... , ~ ..... ~ ("'.~, , " , ..... ~_ " .• , . , _., ~" .•.• -, ", _ ," .. _..-' ' .. ,.,,.' ,_ ~ • • . : ~his .b:eenjm~.er, -r~h~g·;,,·¥~ .~;' ~~.'~~ppo:r:'~_tt~for,·-~:tJ:'~~:r6:es:~to 

.. , .- •• '. ; ...... ,,.,' ..... " ....... -.' •• ' __ '.0.4 ••. ...... _ .. , ••••.• ' ___ ."_ "."-,,-.,_f,, ,J .... ' ' .... ~, ~')o.:: ......... " .... ) .'.,.,.. ¥, .... ~ 

. have fully expressed their viewpoints, aswe~J.' ':as -the rti:ne const:::'aints 
.\, .-., .. ,.:.._.( j .... : ....... ' ~:, '.~ . .; .. ,:, .. ::~~~:·;.'::'~I~.>.:/~,:: ;~::~-I":\.:.: . ..... ' ~:-._' ..... ,~' .... -'_ '~::: ........ _~ .. ". _~ .. 
lmposed~upon .• us by.aetion of Section l734, of 'the e'PubIic"U'ti""lities" 
Code,t:.JJ we s~ ~;'-~&ls~ in:~ir :~d<ii.iYini:i:ss~~~ride ·of~~>'£iti-'.l::: 

.......... -\ ,.- ., ........ r. -,.,.. . "".-' .... 0',.--., ....... "'.", ., ," • "_" .. ~ _ ......... . 

decis.ion ,by, ,.this "C~~si~)n .·'diis ·m.it:t:er and:m"'l"l" 'aeny -the ·petition. 
,. ~'" '. "" ..... c. """~"" ..... ~" _ ..... ,. __ ; .. :.... .... ~:'. ",~.~::: .:".::'_'-f",~' -;/"':'-:::' .,·:~·,,_:::C'~:.~:'~ .:: 

~ Section' '1734: ','If""an1.· appl!cati'on -for 'a;' rehe"anng·:-:t:s· granted:: 
without ·a·suspen:sion"·o£"~t:he::Or<ler, involved;<the,..:ecn:=l:s:sion":sha.1l 

.,.. forthwith.:proeeed .. to .:hea:t:: ·:the ,ma~ter ·witb.~all,.dispateh '.and.,sha.ll 
detcrc.ine the :w.tter within' 20 days . after ,,' fin'a1. -·subnnss:t:on:: - '''If no 
determination is made within that ti:le,. it :na.y',be':;ta.keri::by,:.a:lY 

.. :~. ~;:..party,:to;:-the.:,rehear.ing:::tha.t.-tb.e ,orde:::~invo.lved -.is,affir.:led. ff 
"" •• ' • -0 •.. c ... __ .. ' .4,.,I'_._ .... ~ ........ _ ....... ." .. .) _ ..... ..1. .... 

_' ...... :/ ;.~J'::' "'r,-r:.~':'·"'·I, ,1:·:: ... "::'-•. : _~ I, .. '_, ..... ",r, .. ", __ ••..• -•.• ~~ .••. '~.,-•. "':':-.' ..•. , .. 1 .... ·-· "'4 "'WI .,_ ........ ,_ .... c,. ~-.," •.. ,~ .. ',. ..... _,.. r. 
..... - ' ... - - ~ - -, ,...'-' ....... -,~~. ~ .. ~ ..... -."., ..... ~I ', .. .. "s_"'._-.J ____ ' 

.. -........ -, ......... ~. 

" ........... ' .... _ ...... ~-'-
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... .. ~ .... 
........ ". '~ . .. .... ..... '".'. 

':"1. ~~ :., .;:" .. :.: -. . .. ~ ~'I .... ~ ••. t".~ .. ,i. ... , .. : ". : .'" _ .. ~~) .. "~ "'~ ......... ,- .... """ .- • .e",' f ~ .,' ... '",.... .,...,,. ..... , "'0;" ", I" ... ,,,. } ..... " •. 

. At: various t:imes: durilig die cOurse' of:' ·the·se-· p%'Oceedings" 
:. : " ".::':. :,~:.".~ ... ..:,~. :~, • : ~ :. ~·.I>/~ ~,.J.' .. ';'. • ... I • ""'" • • • '~' •• :. .,., ,.. ...... ,." ..... ~"'.r -' ~ • 

. p%'otestant: Applegate MS raised the' isSue of noncomplia.nc·e··wit:h ·the 
, " . • ' r· ••••. ,- \ t', .. " ."" " , #. ,- ~ , " .' , ....... , ',,,,, " • ,'.. • .... " _ r _, ,"'" ...... ~ ...... , _ ,.. -, ..... 

.. conditions' iD.itiil.ll~· set. dOWn' in'?a:agraphs~ 2{a}"a:lcr'2'(b)"'of~ the' "order 
- _", .... __ ._' ..... ;' •• ' ..... _.', / .1''-1 .. _.: ~ ....... " .:" .• ~ ,I : ~ i

H
'. .••• ('. ~"'"'~''' f .,- •• ""' .. ' .... " , •• ( , •. ~to ", .,.; .... ~. 

in Decision No. 83292 dated'August6'; 1974~ ~'and mo'difie(l'byc'Deeision 
. ~-' ;~.'~' ' ... '.", '. ". Y' -<"j > .. , '::.' .. ,. . :~I :.: ~~:.' ~~.~::':: 7,':""" ~";-' J. "., •• "..~:, _ ...... : :. ",~, '~p ~~ -:'I::'C ~~.:': , .. :',~ ' .• ~ .... ; •. :' --: .~.' _'~~;.' 

No.- 83388 dated Septe:cber 41 1974,. in regard to a eonSol::.catecf· . 
• ' .... ' :.:.:) ..... ""~_~:~: ,- :-,.:: ::,,; • .,1 .... ;'~~>::;:J7-~ ~:': ~~. ~~ ... :-,.,~;:.:." .... ",~... "~.~,~.-:,-'-:; J ~' ... ' .... ,\ ~ •• r~",. ... -',-' . 

. cer.tifieate~·.and el,-m;natiac. of. tarif'f duplicati'Ons.- 'on' Juli'1:8~">'1974 
.... ' ••• r ..... :' _ •• , .... :".',.,.~'~, ••• / ..... ':',::.1:'; _~ ,..~: ):..;,:..:.:., •.. ..,,:::..:..~: .. -::'.'~": :- -~.'" "':-'"" ,.:f,:',: :'~;:-'CI:_~ """;r .. ,;,:'.:.:\~'''-' 

..o.~.,:~l?:~ !_e:c?~~.:,;~e~,>~~~~:~~~~_ey~. ~_~~.l:.~ge~_ .D.~1t2.7l ~~~I~~7;7 ~ 
".. . .. b,ut .. s.ta.ted. .. tha.t: a:n, ,in, lieu eert_ificate would be" heIa in-':aoeyaliee~ 

\ ,- ,\ , ... ,.nT·'. "/.: ....... ....... ,~.' f'-~': '-,I ._'. : .... :: ... ,-::,.~: ...• ,':" •. ,:.:':..:' .'.-.: .... :: .• : :.+;' -.,. .. ~::'~ .. , ... ,...~ . .,.. ~#···,..,.·.-'I"·..-' 

pending, resolution. of the rehearing questions. '!he st:a:ff 'will: now 
.•.• ..J .' ~ ..... _, ...... -, .: ........ ~.:.' . .'.: ••• :'J':.,:-~ .:, .. , ::~:. :.' >.-.' .. "",:~,""".I"~";'. ,.,;-'..;,..; .... - .......... ,.,~ .. 

. be .. directed t'? .eXp~it:i~17 e~et. :=.!i.e. j;.eq~ir~ts _o~f·'l>eei.s:£On., - .... ~ 
,. -'." •... " .. , .. ,,~ .... , ... ,1 ... ,._ ..... ~' ..... ~_.' ....... ~_._r_ .• ,' .. \-!~ •. ~,~ ,1',- < ~~--:,,. ••• 1.'·.- ..... ; ...... ('" 

". . No;_,. 83.3~88 .•.... ,.~ll" o~~eE', .In?~~~~ .~~_ ,r~~_est:s 'for' ~l~gs' 'ra.!se<! '~uring 
''' .•••••• ~.,. ,',. ___ ./ ......... .,,', ~"_ •• ,,, ... ~.' ....... , ... )_ "-<" _ .• ~: .... ,..; ... ' .~J~~ .. ~'~:~ ~-I'.,: \. i'. ..,: .. tI,,""-t·~ ':: ... : ...... :;. 

, -these proceedings, a.nd not ruled upon' will.be <teemed d"en::ea~~ 
:i-, ... _, .... ' .... :,: :,: .. :~:'::.:...."_ ,,_.'~.' .. ,:: .... ;:., .:1,::::- :, • ..' .. ,':'--:.'.':' '"~':.j"" '" '", ..... ,..,. .• i', •. ,.. ... " •. '.o,~, ... ",.._~.,. ... "."H 

.. "_, ' ... '" F.i~l...lJ'> .. ~e~~dop_~ ~.~~ ~:.~._~=~y"20,,~·l:977'''.;:u'I:tng'' ~f' 
.' , .... ~ ............ ~ .. I ", .• ' ~ _ ....... ~ "p' ...... r I '._..... _ ....... ". .,f " • .I' " - f ....... f"'o ....... ""'" .... 1 .... ',. -'*' ... " I' .... - ,-

A1,J Weiss on the si.'"(-point mOtion'" contairiecr iri'''prot'e's"-cant" 'App'l'egat:e ' s 
pe:r;i:tion .fi.led. May' 19J 19.76., This rul~g .. is. appendee a'; iXhi1)!t?'No. 1 

. r .. "..' ~"'. ~--. . -. '-'" ,.. ~-'r - " t' a .. to' tMs-. o~der: --." , ~-'~ ".:~"" ~"". ., ..... -..... ~" -._. :. :.. c - :'-~' , • • ~,J ., 

~ -.. ~F·i~d£ng;.·,-:,::<'~ ~~~~ ~,,:':~,~:'n~-:;"~:'::~~~~'~':: _,<,:~:~".,.,: .. ,~ ':.= .. ,'~~~' :·~I::·:. 7: ;:~; -,:~c;:;.:(: 

... ,,'.: ... "" __ .: ~ • .' . ~ihe, J~a:as:r;a~~' ' .. g:~~y', C:0I=~01i·car.der· ~op~~;~~ :0£ i~itt:LnS 
." ..... '~, • ...,. .. ' ........ ,,- _.' .... _ ._ ........ ,' ... ' ' ..... ~i .. ,-' .... ':,.;_ •• ·.·_, ~.I, .. _ •• ",,' ".,"'~ ..... " .... '''. ~.·"··':.;;';'·J-·"·"-~)i'" ... ,,- ,...."";,.' .... 

.. .. by 19Z4- ):lad. .become increa.singl>:. unprofitable reSulting -in -substanti.:tl 
.. , ... ':: ...... .",._ ... ~\.~ ....... ~, .......... ," , .. :_,.,.: ..... ::,-:~.>::.j.,~' .. '-,-- ..... :,~: .".~ .. , _:-;' .'< ........ ,....--:.:.~ .. ~I", ..... -....... """"'" 't-e'''',. ~#' .. ~",r-' 4·."' ... 

'." .. losses, desP.it:e ... strenuous efforts to a:neliora:te "the' crever~t;<'until 
• ',-" '., _' -f ...... ..J,I, ,. " ..... , '"', ~. ~ .~"" .... ,.... ~. "l --." ,'" -' .\,"" ~- ...... , ..... ---, 'f' .. ,.. ..... ,,-~., ...... 

in .early .1974, the' Australian . "owners' "'de1:er.:riiiied -to' -sell' tlie--"Operation 
>.,.I .. , .... ~ ..... -~.~' .. :.. .. : .... ~: .... '.-L ~ .... _"" .,'. • ........ , "~""I,. .. ' --;.' ..... ,r -- ,.- .... ,., ~'I" ,,~ -~.-..... ·~I ... ·'l· r'r""~' 

iI:l:nediately~ ox:i..""l .the -:.absence "O·f,-.a:· -sate 'oy ~Au~st:'"l6;'-1'974;~'-" '.'---
uniJ.ateraii s~:C ({owri' ·-th~'·"'~·~e;~t!6n;. ,'... -...... :<:: -:.::. ':.;.:, ..... -, ,::;;.:~ 
'. ': Y.,. . , - .... ..., - _.~~ . ..... _. ,...... _ .. _. r' _ .•• .., ~ '. 

-... ---' .. -'i~' Neioti~ition·s Witli"oD.e'·potenti4!'·PUrehas~r':baVing~c£i:iiect1 
... -_ ... -...... - tii'ile .. :Na-s-:z:tmn:U:ig~out-wb:en-ne1.u-was·-:app~oached;:-l;~'-Delu.-the only 

",'·.I~_ ... "~.,, •• : ',. .. ""J.~P""'~"''''''''''·'~ : :::(:_~ ~:':. ... :::.:'~,~;,,..<_,., .. :" ........ ~::, .' "_:,,.:' ,- .. _ ... _ ....... ' .. ;:., ~ ~:_\ 

.. :.' :,viable .. potentia.l:~;pur.chaser;:Allt::ra:lS ;.h.ad.!ocated -inte:este(E~ "tl:l¢ 
• ",.' " _. .. _ • .. ,- ". • ........... ,'.' .... , "",~ ..... ...,J ...... ~ •• .., ..... I' ~ 

_ ., -'::. -:aeqtiis:irtoii.:~~thin::·1:1ie :~t:·i:iie:coristia:irits·:·plaeed'·on'7Allti-a.ris-=bY i1:S 
,,: - ''''.~. "''''_:_''::'''~''''''¥,.:_.;.: .. J~"r":_'''L '.::: ... :~ ..... ;, ;":""< .. ::,,',, .,.'" ~':,-".~.: .• :_, ...... ; .... ::: .. :.,:~ ... ::1:",:, J>I'"':::':~':':·.""":: 

.. ~ustr.al~:::.O"W:lers .• : .... " ... --...... ,.'~ ...... : .... - .' .... , '. ',. ~,.. ' .. ~ ... -.'.,,,_~.- ;-, 
, ' .... ,,,0_,, '.~.... > ... , •• " ,,. .... ~ ••• ~ • " '~~ .. ·":~·7 .... '~ ... - ... ".~ ........ "~ .'. " ... ,~, ' ..... , .~"'/"" .. _"'_~4""'''''''''''_:.J_!.;''''! 

..' ''''S;' ~ -The -acquisi tion :~of':'Al:leans:::by :lJe'lta :>.reasonab ly.=offered 

continued employment to approx:U:::lately 400 Alltrans etlp.loyees and 
preservation of the then existing. levels of cocpetition in territory 
where Allttans had authority ~d" Delu:. ·did not. 
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: ,4 ••... Expeditious ,:ha:ndll.ng; :of :: the. ~Allt:'ans.-Delta.--aP1>liea.tion was 
" .. I , ..• <-.. . ...... ' ... "'l~_"'" yo _ .~ 

essential., to ~::pres~e·:j:obs ::and ::<:c:Ipetition, ... and-there, was ,.nothing ,. 
• • .,. - ..... .-< po''''''". - ' .. - -- ~ "' - -." .. - ...... - -.... • 

e~cparte; .: .. notb.i:lg"'%eprehensl>le, ·.nothing -underhaXlc:l,. r~d .. :o.ot,hi ng,_., ~ 
• " .,.., •• ' ".0 ___ "'_ ...... _... '",.~ ..... _' J.,-' ... """.1...,3 

rept:.gn:lJlt to due process or the public interest r.:tn....the :expeditious 
.. '.<, .-, - ................ - ~,. ~'" - ""'" .. _..,....;.- '~-

: handling -.,ofcthe,~app'lica.tion. ;:;~::,::, :. :.',: :,:-;:~. ..:;,:. :>.:.:,;:; '::::~('-::--::: ~, , . 

. -.', .... ::5 ~.~ ~el ta ': sustained $1,200 ,:OOO __ .in :.los:seSo ,.£:om.the -ope%'a1:ions . 
'" • -_ ........... , ......... -~- ........... - .... ~ .... ~ .... -..I. 

of Alltrans during the period.~August:,1974.- .. May ·,.1~75" which .. losses 
.. ., -. - ~- "' ..... , ~.... ..,,-. I _..... .. I ..1._ •• ,,,_' ... l ... , 

endangered ~the::cO'Q.tl;nued. business::.: of,.' Delta •. _, :;,. ",,-, r' ~ ~' • 
p_. - ........ - ... ' .• - -._. • ..... -

. '" ,.'.:' :,-,.6 .... "·: 'l'b.e;·:·impro:::ptu:.--meeting:;of:MaY:19~"·.J..9~5~".~~s..~.~~1~::,~~;;~?:~tory 
: . on.· a,:. co-ll:a.teral::.proeedu:ral"point~ and:-w~le ... in;.: :retr.~~~ct: )~;,eferably 

. ,,' ..... , a.voided;,,~ was":uot:':improper: .or:. p:t:ej.udic::ial:,as ~~ t~:;. the .... r~ssues 
.... ....~.... ...... - •• ' -- , .... _ ... ..,) _ '" J 

then before the Comcission relating to antitrust-considerations and 
• -, • ".~"~ - •• " ........ - -1"'" - • ./ ..... ' ..... - _ .... 

:':'.guarantee wai'Ve:s.::.~:,,~-:.<.' '::,," ,~:,:;-::;;.:,:,;, >: ;::;~:::~:.~:,::""::;;:; :..:';:: .':': 
:·7 .~:.'''!he:Ma.y 29·,<l975,ex p:ar:te.::~ta,(:~::;;o~.,; the.then~presiding...AI.J 

..' - .. _, .. "t -- il;.., .. , .......... _ .. "'_. _ ..... .,. 

... by the Delta attO%'lleywas:·:a,,:persona.l:::,~p~~f.:p:;=5?~~fo~~.~::p.?:~;) 
~ ascribable to his principal. . 

s. :secause: o:f: these: cOc.t'l.n'uing·: and'~ subst3.hd81~;"·i'osse~: the 

operations of Alltta:c.s were discontinued. as a separate .<Kv.is:r.¢X3:.~o£ 
.',' , ...... ~ ,.~. ; .. -" 7' ,. " • "\.' .-_ .... ". ' ...... , .... '" .. c. _. _ ~.,_ '.~ .. , ...... r".... " ~. 

-- . 'Delta' in ~ ~Y;: '1?7S" after 'a1:1- reasonable" -iffortsvha(!~ fai·led· ·to- ::lake the 
b"t::Sitiiss- 'o£::-i:t1ttans-:prof{tab'le under', 'th'e:: adverse:ei:onOmic:: c·uma.te 

.. ~ ' .. 
then prevailing. .,,~'::,:-:. .. ~ .. ,,::.:, ',;,::. 

, ....... ,_,',,', - /' .... _"" 9_- , ...... '; ...... ' .. _, ,. ;' ..... ,., ".'.1 ., •• ,... -: ,'~-~. r' 
...... ' .... , ", 9.·····!n··or<ier: to~ma:intain viabJ:e ope:rat'ious~~;:;'to 'eompete effectively, 

... 'and to' m:e~t: =th~:: '~e:rViee~' i-eqUire=ents:; :0£ the" .shippitlg-:: "pub-1.i<::;;:· highway 
····do_n; :Cirriers':":in-' general ,"-~ 'and':Delta l.rt-' patt{Ct{l.ai-: ,mu"s:t ,handl'e-:all 

weighi~clalssi£i~tions':' of :i~eri~ eo:codit!es'fre1:ght:: (i:~e':~",: 1;eS's' than 

101 pO\nlds, 101 to 10,000 pouridS~:::and:~·.mor'e: tb.aD;/'1J):~OOO=~pOun<:is}"~:-:: 
.. ,...\ ,., ....... , ..... !, ... , "'-M"",~ "~"'I"'.*" ...... , ..... , ... ,.~., ...... ., ..... ' ~.. """'",... 

--" ""',, ," "10:." 'R;Lghway--c:o::tUOll'"carrters' compete' among.,·the'.:lselves· 'and with 
'permitted and' ~proprteti:y: :Cirriers' ,for :the-' "in1:e-.rC'lty"7i1:lOvement~ :of=:general 

eommodities'~"*eight ~ :all wei:ght'-:-classi~ieations·:.~-:exc·ess:: :-0£·161 
poimds throughout the State of· California. . ~'::::~':':~::::" \:-:::.;:.:~: ::~'.:':::'::-: 
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,'.; ,,' ~;.: '~ll~~' .. '; :RfghwaY :eommon::e3.iri.ers :·<:o=pe-ee··':a.mong:tb.cmselves .and with 

par~el :::deliverY ·:ear.ners :-£or ~:the :·:i:l.terci tY :move.ment "::o:f cgetl.~l;:;, (~.~ ':', 

co:aa£ciiiie-s ;:~freight·: ill'~ Io-es:"-'Of':'·~ less~tlian':J.Ol ::pouncl.s2;tbroughotre::the 
state ':0£ ~ca'li'fo':aiia= ::;:~ '::::: ::.; :J .::;: ~::. ':: .. : .. :: -;: ':'. ",;~: ':::'::;;;:('. !);;~, ''';:: :: :::::,::~::-: :~-:,: 

12. Competition for general commodities~:f:reigh't::'ofcal:t':'weight: 
cl<isSificati6:c.s=;~5:i1itercity:mOVeuent, is not'::neeessarlly l:U:lited by 

l'o;":"~·on-·''';o''·f':';· o;·\~";";s·t~ce··:'o-f.-'te-~'''''~ls' .. :. :". -:' ',<.'0' ","" ..•.•..•.. , ~ .. ~_, .. _o,"···. ~ ~ WQw-. ,'" ~ ~ _~. ... ", ~ ... -, ~., ... -, O; ..... ~,._ ... J,_ .~-... .. .. ' .... 

13. !he acquisition::' of'~Allttans"~'has not.-been:;;shown':·to':"ha.ve~ ... · 
.. ~: :::: iiic;caseCi ,. or':'ecll.ariced ':' the :~'ma.:rket~: share:, of.:.Delta:: in.:-..3!ly;·~relevant ~ket. 

" .' '.":' "'14.:: ;;;Delta:reasonablY::wO'i.tld have·::,been::expected..:to:bave:.at.::.least 
·obtitinee~;its~,:pro~rata::sha:t"e~·of:.'t:he~'Allt:'ans7--:rafficceven:,;'in::;,tbe;:absenee 

.>''''''f' , ..... ".~ ... .r, • ..,.." • .,.,. ~ .. _ ... , ...... " .. _ ............. r-J , ..... ;, .. ".,,"',. ." ... ~T~,~ ... \ ... .-", .. , .... ~, "' .......... r~ -, ~,;.. "_ o the-acqtl.:Lsitl.on·. ",,~, .--~,.o .. ~- ';,,-"-'¥ ., .. ' ." ., .• i_ .• , .. _".~.,,(...O'. :, .... ~ ..i ~(';:::::;;c.. .... ,:.;,,_, 

l5. '!he aCquisition of Allttans by Delta prese...~e<i 400::jobs~.a.nd 
:.. .. :. the~::·e;c.st:l.ng·: level:' o~f:cO::.t?etition::in :azea.s·~:.where 'ther.e";W3S~ no 

duplieat1veC' autb.Or::tr 'for:; approxima:tely>nine ~hs;.~> ::::: -:' C ~:-::: ':,.:' 
....... • .... -.- •• 'n .. ~ \ ... ~_. ' ... 'w" _, ,P.,· ... ~ ..... " ''''', :..' ... / ,",..,',., r"" .;. ~':,. •• : '. '"' 

" ;.:: t~.:~ ,:~ ~e.: .s~£f:: s~y-: ha.~:~n~;.,.s.tati~·~~i;.~i~i~;~~.::: _ .. ~';'- ... - ~ .... 
Conclusions . -, ..... ',"" " '"'" "" "" ' .. ,.,' , .. :. ... . - ~. . , . _ .. ,_ .......... "',.; _.' ',' .. '" : .... I _' , ...... " .... , ........ ".' _.i.; ":...,,.,' ~ .. )~, ~.":,,C ~:. :-·.~·i-;::' __ .~'. :: ~ :~~ .... /'\:.,.:...;. :" ~'" :~4: 

,," ~'.~ .. ':,:':"~ :J .• : .. ~. ~e:~ ~,O;:: C~1 ~~o;:.~;::s, .. ~p.~~ge~~ .;n..:.~~ .. May:, 19,v 1976~. Applegate 
~.ti~,i.otl: haye;:. n~~, been,. involved., in ,1mprope::' o~': p~ej~i~ia:Ceo;e;~t 

• ~ .. .~ ..... ',. • •• ,... ., ..... " .. _oJ ',' ..... ,·J .. r •. _ .•• __ .... j,* •• ••• I·..,h .... ~ ........ J \. _ ~ .. ~ '.,.. :... ""' •. _ ,'.~_ (., 

as alleged. • ~!,::2;.l::~~/~>:::-': ::'~_,.:-:: 

, ..• :. :: ',' ."~: r; '_, :: ~. ',:' .2:.~,:,·.'Ib.e~a.nspo.;'~;:,i~?-~f:' .a:~~ ~~~~ , .. ~sg.;.~ ~~~ns .. ~f gene:ral 
, .. eotm:llOdi~ies:.; :U:.e,igh.t.:: .. (i.,~, ~~ess.: ,than.. lOl .pounds., ... 101.· .to, ,10" O.o.O~ds, 

.~ .: and~ more ~tba~~~.~,O_O.9::. :P~u;l~)' .bJ:, .¥~~y~ ~~~?;n~~ '~~~~~rs~~~p;st:'~t~s 2-

': '.::: "~luster:., ~f ~rviees", whicllr.is.,,.. in .. e£fect,.., a, ,~~e:~ba~ic~~~i8ht~ 
, I ,_... ....... .. .. _c ___ 4 ..... ' ..... - •• -"'_.,~, ......... -0-' .~,~ 'J~"-" •• I...,.", ...... -...,.J( .. ~,_ ..... ..J~ .... , ..... _ ,': 

trans~rtation'· se:tVice. l,n..,caliiornia •. -.. ....... . -... ~ . - _. ,. 
. '" '. ,.' • '. r ~ . ._ ., ....... u., .~ .. __ . _. r' • ...... .,..... . .. ,.... 'j ~,.,.. , ,r. ~~ : 

:.: ..... ; .. :,:.:.3 ..... ,.).1l~:::~~1~ant;~,:'produet ~~t~, .. ~~i1.for;£;. ~~~~ists "ovi the 
'.," "--' •. , ... ,- ...... , ...... ~- ..... - .. .I ..... _,/., •• ~, • ...,._ ....... ~ .... ,.~.'(.:..~_.~ ~ ........ 

,. :":::'. :-:: . ~ansp¢r:ea tion, .of;..a.ll. weight-.classi ficat ions. O'of..,.general. cor:tClOdities 
, ... ' ... - ...... " - •• "",",~ - ~ ,.. - -." •. ,...., - ........... ,,- ... - •.•.• , ....... _~ ... , .•. ' , ...... ..... I~ ... ~J' .-...1 ..... ' .... ".,_ .... • : ~_ ' • 

. f%:e:tght:, ;in~~r~i:tY:; ,:bz :<;'~_~7:; J'.~~~~~?:.,. .. ~c:~~ :.~~~i:.v;.<:.:t'Y;~)I:/3 ',;~.;.:._ ; 
proprieta--y carriers. ~'.:' ,-:-::--::" .: <"; . ~', ,- " ... -;, .' .'_ ~".",,,c"'. _ ,'.. ..'. ~ .. ,... '. 

.•. .. ... _. ,.,.. "'.1 .... ·",v t .... '''''''''; _, -o~.,.., .. ( ..... TC .. , ....... ..1 I.,~.I ....... •. I·~ 
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,~ ,.~...' , .• ' - ~,',. ("0 J"') 1". :-' ': ,_ -,.. _ r' , .. '~"":-."'" , .... ~. ',.. " ,.. •. " , .... _ .... , "", .........., ... , ,h, "' .. ,.~ ... 

- , '. :4~':'I'he~%'elevant ·'O"geog:ap¥c'l:ia.iKe'trr"i:i-Ca:l:Cforril..i is ''''the -r • 
• • ,-, , -"~.- .... """',' .. 4. ,"'",'" --.,", - .. • ... '... ". r-"""""~' r' ,.,... • .. ,- ... , ," -....,_ !""I', ~.-

·":Cntereity'mov'emeiie:of--.ill"we:!gb:t "et.iss!fieations· .of~ienera!'-, ,'- .:-
comcodities ~~!Zhi:.tm;~ghOut!: ~e :;Sta:t~ -o:(·'ciiif~~:ia~'_~';'. ,"~~~ ',::::: .: 

'~:., :5';: "'!Ii~" ~~ii~i~ .. ·d{jAi1tt~:b'; 'D~iii :··~1·'1;·ecii:sh~. to 
have -hAa;i~ri~ttaI-:~ff;ct ::~n ~"~~i~!;iori :'::n :'~~::~:~£~~f :'tlii:'>::' 
ma.rket:. s.amp,led. , . . :~:-:: -~:'~: ::,::'<. ,:;~:; .-,:;- -; ~:, .;~/_;'; .:>~ .. < ::..: ;y~::-:·.::::;,:~.;;" 

. ~:6~::'-;aftrans:';as~'a ::"~!l:tng: co~yff ~hOs~::'a:equ~it1on 'by Delu 
~. , ... ,-. " " .. "........ . -, ,,-1- '.11'0 ',;-~.,. _. .., •. ",'. I. ... : "\1·' .... · .. .,. .. '" ,r' ''''' ..• ~." ... " : •. -.....~"'" ...... /"'. .,.. _ .• _, 

preS~eiVed"':eOr:tpetit:ion·'·:tn-'the '··relevant~':1!ia:=kets~~and·~thereby furthered 
the publie in1:e%'cst. . ::,::' ':.' ... ____ ,~_ ;;'.)':":~,;; :;0 ' .. >:. 

7. !he staff has failed to prove that the acquisi non' of Alltrans ,., -__ 11_' ........... _i ___ _ 
by I>eJ..UI::·(l)'.~did:~noec;e~ntinue 400 jobs for at least a reasonable 

r.,' .". ,- •.•.• ....... ... .. >" , ,. ",.r" '-. 

petiod'''ofti:le;- '(2)'had anti-cocpe-eitive influences, clet:d:l1enta1 to tlle 
public good, or (3) that the acquisition would be adverse to the public 
interest ... , . ", ~.', . , 
---'-·-·-::~-8.~:':"~~',~vid.ence O:l 'the • .... ai ver '0-: guara..:l'tee$ oj" ·:lelta Li::.es, I:lc. 

·---an~i~f~ii.3'tes.::m;;,~-the loan agree:nent between Delta california. 
Industries and the Bank 0: A::lerica National 'I'ru.s1: and Savings 
Association, dated September 30, 1972, is unnecessary. 

9. The order contained in Decision No. 83292 da1:ed August 6, 1974, 
as modified by Decision No. 83388 dated Septe:nber 4, 1974 and 
Deeision No. 83581 dated October 8, 1974, should be af£ir.med. 
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ORDER -- - .......... 
IT IS EE:RE:SY ORDERED that: 

. 1. !he order containee in Decision No. 83292 dated AugtlSt 6, 
.' ''''~'''-I'' _ • ...," ".. .." .. ",'_ I ,-' .. '" ,', '~'C"""', .. , ~ .JJ' ,. ,.. •• '. "t' ' ...... ~ ,.·c ," 

1974~···as·,~.~.~i~4,-~i):)·e.c;s.i~~~o~"'·~·3.~~~,'~t~d::~~'~~,-.4,:i~?,-: .. ~~d 
~ ... ,_,_ ;., .. ' •• ' ,. I •• ' _ _ ,.J , ••• 1 ~. _1' .,' .. ~., ............. I, ." ,." .,.. "., ....... t~,,_ ... ,';','.1 • _, o ... __ ~. , ..... , ,.* 

Decision No. 83581.d.o.ted October S 1974 is affinled. .' .. 
i.:~_~"~.~,;;'--,. ::,,~'.~ ... ":':. ', .... 'i_"~' ~L~'~.r~:... :.:Oc:.,' :_"';--:--:-_= ::':,~:':"::'::':~ ~ , ....... ~::.: .. ~_'t';r,r~:,'"_:1 

2 •. !he Commission_staff and the.applicant are dir~c:e~ to 
• " • •• " I'" I- r , "'; ., • -. J _ ••• ,' ." r , 

exp~diti~us~y' ,.carrY. .. ~t ~:the~':p~o~i"si~~ ~ ~f: Orderlng:?~r~8raph,.2 
as a:nendt!d" in"tb,e above" sUL-eed-decisions. . .. ' ''','' .~ .\ ... -.-

_!he, .e.ffe~tive date .,0,£_ this ,orde:: .. is ._$~ .. d3.~~~~h;~~of~ .. '-
.T .... P ,._._ J...,-._, " .... ., •• " ./ ...... " ..... ;.,), , .• _._.., •• .,.~. ".' _ ... ~J. '''-~'''''~ .... ...I_._J.. "',, 

. Da.te,d.,at, San Francisc:o . , "ca1ifor.o.ia,,~.th~,s ~""". 27th 
.... " ..... " ~ ... "J" 't _, •••• _ .. " ...... .." _I ...... _' ..... ' ........ "'"' ...; _."..~. po P' 

day of Y~:rc:h , 1978-. . '. "~"' .:..... ....' ~ ... ,... r' r:" 

... ,., " ...... 
' .......... , .... , 

," I "'~:'" ,-
• • ~' ..... ' ... f 0,. " _ ".,. ~. 

,'I" ... , /', ... ', "'- --, ,. ... ", :"': .... t<o: ;-;: ~_ "'~ 

",'" ... ' ,..,' ....... ,,',' (F" ... '" .~'" 
. ~ .~ ..... 'I-

~ ~ ... _ ... -"wi ...... ;.J _ ....t ..... _ ",,'.w' "'~ •••. ~ ...... 

" r.,.. .~ ... ~ ;.......... f",.,...r~ 
............ " - .... - . ."..", ~ ,--+ .... .. ' 

-:::.:.;, ::.:c·t;; ~',.:~ ,;~:M ':: ~:Proposed~:Repon::.::_~::,c -....... 
',' ~'.J., ' ,,' , •... ~_ ,_ ... __ .~ .... Respec'tfu~lyj)~mi!=ted:, 
'.' ,I.,., ,_ ~ •• .,. .... _~ ••• ~. .J" , ......... ' ,. ""'" ••• ~,'·c .. , \ ..... , 'I' , .. ~ .. ~ ..... 'w _ /,f/ ~ .. v_,_ ... ' .. 

. ( ...... ~ .... 

, . 
.. , •• """" 1 

" ., 
,.1 .... 

_.,., ., ... J .~ , .. , .,; "'" .,I.oa#............ ..,_' , .. ' 

, ..... I>~I .. 

. 
.... I_~. - ..... ,I .•.. ~,,' . .,.., 

., , .. ,. ~~"' cl I' -;:.. 

,_ 1_, .... , •.• 't .... 

:: .. ~ .:.:~: ~> :J .• 

'. "'r'" 
. ,;' ~ .. ~ , 

" \ .. ~' _ ... 
~. I.~'.· _I ..... J ~ .... _ .. -, "1 .......... ~ .. 

,.J •• _ , __ •••• ' .. ~, _'. -." .... _ i! -" ... ~ 

I''''' ", -' I"" ",. 
• ."",_ ..I .. ' ' .. 

,",,'- '" ... ,. 
, ., .... ~. J~. 

....... / " .. .... r-
01'./' , .. -"II'_I.. ........ _,.~ •. 

' ...... , ....... ,h 
.. _ .... t·, 

, ............ ~)., -'I.' "'-" .. ,,.... 

," - . .. , ,.. .... .. ., ... "" ... \. ~ 
"r." ....,. ~.".~ ... t.'· ... ,--\ .. ,? 

<. '... .' ........ ,. 'I' c,. ,.,;.. ...... .1 

"t-

:: ~. -: ,,:",,;. 
' ... /' .. ' .. ,.", 

", ...... _ .c'. .. ... , .. ' ............. ' 

,., .... .,. 

,.....'," 
~f - I •• 

i ...... ' 

,....,#' ~'" " ~ .. , ,', r 
J'" ..... , ... '", . ..,. ..... ow.I .. _ 
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EXEI3IT- NO· •. .: l~: 
• • ...,.... • ,~. .,0 + .. _ •••• 

BEFORE !BE PUBI.IC 'tI"'l'I!..ITIES COMMISSION OF '.tHE STAn: OF CALIFORNIA 
>:.oc:.,:: I.-';~: ~.:. :~::,,:>_, .":c ; . .'::':'~';~-::: -~:. ~ .. ~. ~.:: -:':;":~ ;_ .... :::' ~;. :J7:~I' I. ::.:::.),:':' 

In tb.e_Matter .. of .. tbe Applie3tion of) _,.,. "'J'" . <~ _:; )' .... ::,:;~r:':; ,.:::., ... _ .. 
ALLl'RANS:'·EXPRE$S··CALIFOro:.IA,., INC. '-")' ."~ ...... ' ". ..' .- ...' . . 
for authorit:y:,to')se];l:'.(l)::::i.:'ts :::'j ::_,;::};:.~. : ~~:' •. ~, ,,: . ~~: :~..:. :; ::.:,:'';.1:: (-.:. _':' 

operating_.au~hority .. as a.Jligh-w.a:y ... rJ ... :, './;:: ":. _':~.:'''::'''''' :,#"; .. ~ •. .':~,r. ':. ":. :-:-: 
common carrier'; -and "'"(Z)'- certain .' - ._) ' .. : Application .No.54997 ~ ...... _ ... 
propertYr::used'·:i:n2its public:,.:util:ity),. --~;. :. (Filed:'JWle-'26~'';'1974)'''- ". J 

operations; and"of-:OELTA.l.INES~ .. _ .. _).,._._... ... ..... ..:-:::.2:-':':::',,: ... : 
INC'';;'for~ allt:b.or1t:y~to· 'purchase ~he')'-' ", .. 
operating authority as a higln..1ay ) . , ........ - .. . 
Common carrier of ALL'IRANS :EXPRESS ) :,,;-:::~ .• '.~ ;" :. :~. ~: (: 
CALIFORNIA ~ mc. ) -----.,,-
":",'-:'~" ...... ",' ," .;.: :~, -:;-',f ~~.' .~:. ,~, '/:~::~~; ,::'";':';~. 2 :::::}::':~: .~:.: '~:: :~:~: (: :. ~:'.~~~:: ~:<} ;.~~ :~ ::g~'~.,;:, ::-:: .~ -:-'.~,: .. 

:: -.:~. :. ..:: :: :.~., .' ,: :.: ..... : :.-S:iAMri."ER i~S -R:Cri. !NO :. .': ".: '". ~" : ', .. ';.:~ -.. ~: :. ~ '~';', :: ~. ,: ~ 
" ••• '. ri "" ~.~ _ ~ • ',I .~" : ... ' : , " ,,,,.., _ ,.,' • '-" " .• . _ ~., 

'. .. .. ,:Under·~.pro~~ions_o£. :Rule .. 63,"-0£ the.Co:::missi~: s -R:.l.es:·.of:: :.". 
,. .•• ~, ....... ,: ... _ •. , .•. ~.., ., •• ,1.,,.,. ' ......... ,~, ...... '_ ., .......... , . .., •.•• '.. II" ...... ~,,' .............. -'.,..... • 

P".cactice and Proeedur.e, "the .. presiding .office:. itl...a matter; 'bef~.e ~:tb.e,· 
.... : ..• ' .• *".w ': ,~ .• " , _''- :: •• _ ...' ..... ' ,,,. J... ....~.... . J _ .. ' • ...,. ..I" ..... / _ ,.f .... ' '','' ,_ .' '" ' .. '.- • , ... ,' - ... 

Cocmission has t.heautb.~.i1:y:._.to. rule ... on 31.1 ,.~;ion~::~b.i~ 00 : not ::; .. -: 
.. " .................. -". ,I' •• ', _ • .J •• , ... _ ... _. ~,w .. _ •. ~ ............ ' ...... _ ".. ,~ 

invol ye.final ~ deter.c.ination ,".of ; ~e t:!:=O<:,~d~7 :~(i. ~ke :~ch.'. ~t:hCX'::, ';. 
action~'~s .·may··,-~~ ~'n~~.~~;:~Y '~and .apProP;~~. r .,~' ~: •• ~::? ~::,:) :: ."; ::, :>:.': :.~.': .. :: __ ' 

~~:-_:.:.~ '.·:tn··~h~ ~rell~a';ing _;;. .~hl.~. ~P?li~1;i~n(~s;~eY.amine:r::is·~tb.e::·: 
presi'eirig .of'fi~e.r,·~3n(i~h4s,·.'.bef~·;~h~~~".six-point, ~tion,~ont2'ineG. 
in pr~t'est:~t' .Ap·pl~gaU;~s"~.titi® ~£il~d :·Ma.1.·l9 7~,l9-76."1:o:'. " . '~.;; >~:.'~ :.""' 

·.(i5··Disq~iify.~:C~~~;i~~~. S~u;g~~ ';';:d~~R;l=eS ::',.:.; ....... ~ 
.. , -from. ~further "partic':tpatiori ,'iri .Pro·ceeding; '" . . .. . 

. "'.. . .-" . -' ','. ' ".', ...... - ·.r·- ". -' . ..:. ". . .. ;"" . .: .~'.C:~:I_··· .. 
(2) Reqaire' CotmUss:ton;' Cormnissioner .Sy::lOtlS, 

... .and/or.,Exam~.Gi:I;man'::1:o: .. produee doet.:i:lletie:;·:':' .. ' 
.' --

(3}. P:esen1: oral<:.a.rgumene, eo. Cot:!l:lission:'w1thfn'·:,;:: .:~..' .... . 
'. .. . fifteen, (15)· .dayshereaf.eer;· , .. . .'.' .. :~: ':'. -::'. 

(4) '.: R~q~ire.·C~sio~ ''-d~cisi~ ~ithin ,.tb.i:1:y (:39).'. 
..... ..... ' days .after'ora!:ar ... ument····· ':... " ........ , . . ... 

, 0- _. ...... ...,.~. .~, '-" ' c.,... '.. ' I ," .. _ ~. "..' • .',...." •• 

.. .., (5)" ~'Impose' 'coustrUct'ive'trust on "Del-et{""Liries; 'Ine'~:"s .' , .. 
, :,':, .:in.trastate: operatillg:authority; . r~.> .... , .. :. ~.' :;' -, .. ,,, ,. 

., -_ ..... , - ... 

. .... ,(6) 'Appropriatel-y::fine and,'1:'evoke :De1ea.::t1neS:;:~·<J-=: :.. .' .,., . 
, . '. Inc.· s. .. int:ra~t~te. op~::~,:illg ~th~ri:t~::f~?=-::1t;s: -::. ".' .. 
_. -." '" eoneempt~o~'s' conduC:1: 'lll, th1.s p:roeee<ring. . 

-........... ,--.. -.-.---.-------...... ~--
, j ....... .. 

*. ,"" r"':... ,j (:,. ~~; ,'" 
/ ~ .. , ':' .,"" 
,'- .... "-- ... I 

-1--~., .... 
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;',"~.'>:';:~'~~~ "n .. _" ',:,~ "';.:.\ ~·:~~:/,.~~·;i~ :'.::'.: ~ .. ~ ,."~ ::'~::~:~:~ ... ::.~"<::: 0~::":~:~;":~:· ... ~ .... :~,":~"~~~ ::,~,:~~. ::'.,,-~.~;-"~":.",,: 
Before approaching the task of ::uling on ea~ of th~ six . 

points contained 1::. the petition, '.' iii v:tew::·o£;,the.,v~i~ous.~e~~~ "::,;. 
. _ .... '1',.._ ,; .... ,-o\'~.,J, ............ ~_-' .J .......... ,.-.J._' , J. ." ~ • 

of the record in the case, the exat:dner found;it.:neces~.:to:-::.:;::-.· '.::.; .. 
( .... ". , , ~ ........ ' , 'J - ~ .. ~ ~ • ., ..... f"" -" ,...,.., "..,,..... ........ "'.". , .. , .... ,. 

ciu'onologize and summarize . the events· .. and·.:evidenee:befor.e-.the:"-:.:='~.:·,,::~ 
. ~ ~.,...", .. .'.-.Mo' . ... :.,:,-,:,,::"~:; ... ~ .. ,-;.,,~", "'. . ::>' ... ,,,,.,"';' .,.,,_. . ... "-# '..I ...... ' t _ .. /~ ~...,.".,...) ,,~ ........ 1" .......... 

Cor.mnissior;~le~dixlg::}lp::.to.::the filing::3Ilc:June;'ZlJ, 1976;J:earillg":~~/'~:'::~ 
... ~ .... J 1'-"1' "~'" I- ,... f' .~. ,"" ;'0" It., _,... .. .... .,..., ,.... , ~ ,. ... '" •• ~:-. r, 

the petition. 'this ebrono1ogy-summa:yt .a:ppea.%:s'-as::zxllib!.t_A~to;this:>:' 

~~~:!;ion " ~.:;:~i';i: ;;}: ~i:· :i;i ~~~ii~;J~:'~~~~~ 
1. 'IO DISQUALIFY COMMISSIO~US STURGEON A..""ID HOL."1ES __ ~OM~ 

PARl'ICIPATION IN PROCEEDING: ------~- .. ~.--.... -,~ 

'!'his section of th~._,mo~i~ ,.., ... seeJ:d.ng disqualification of 
t'Wo Comoissioners in a proc~'~:Cf!:i8-~pr~~t':-;':an issue of fust: 

- "j"" , ..... ~ 7,,.. , . ,,":: /"" , '~'. . '" I'''' .... ,... -"",". : ... /,... \", 

impressiori'to the -:COmmissiOn .. -,I_!e.aring"in -mir:.d·' that "the "es'sence, of '. 
-.... ~ ... . ', ....... """.f.- '--- ........ ~' ",'~' "~'-, ', .. ,( 

justicec~l.s·-:largelY' Procedi:i-ii;''';it':wocld'':appear ·th3.i"'the-':-~oP'osition": 
,. ~ .'. • _ ." .... - .. ' v ,. .' .... ;. ~ .,~,. -.. "'............ _ .... ):. / , ' ...... _ -',~ 

~ha t a sfa1: near'i:lg '"be£or'e ~ aU iCpari~i ~tr'ibuna! -:ts '<lri :t:C.l:ieierit·' .... , -... tit 
requ'ir~erit: :·of ~du:e' p,:ocessi :~·sh6a:fcf. be::a~:~appiic3.bie:'·to~·ad';fri!s~~~t!.J~ 

• ~ •• ', "" .. , .. , .. , •• , _,' 4 .. '.' ~ t"'" ,"" ." ..... ~ ...... ~"'f ~~ \'''' ... ~~ .. ~. r.. "'~r,''':::.: 1 

agencl.es as to our courts>' for'~llot -only ~'is' 4' ~biased'>deeision';';Q3ke: 
" , '. "T ..... ' ' ...... -. ' ...... _. ~ ", •• " ......... , ....... ,:" ........ ·,-'''1''1'''' ~.-'."'" """,-

cons.t:itlit:ional;ly<uxiaccer>table', ~bU't' 6tc:-system-'of "justice )uis ev& 
sought;:to7.prevetit: everi':::~(:$embl:ince:·'of::m;,faiin·~si·-::tn t~:':d~2i;i~i:' ~-:, 

, _ "I • r,- \" ..... -- . " ... r-.... ' ~,.... ". ~ , .. ,... 1"" /. ' • .-"," -; .. , " I - I" 'f,' ,'" .,.." 

processes. A:Commissiorier: ,··~Of ';ehe ·C<iii£or.l:ra?ubl:te·"U~i1!t:·!es .... ,,' - -.' 
, . ~. " . :l. / ' " 
Commission :ex~~:iS~ .i'~~i~ai~ .. (#~.qu~$i~j"adl:c,iii~~ow~i~- "At: law he 
cannot be compe'ten'e' t,o ··sit'~itl.'~ii~i ~p.roee·ed;.ng '·1:;.~~hi~ '~'be ,bas prejudgec 

. '_. :--:: -,~":.' '.~ ~., : '-.... ': I.: ".~:l:: _' .... ' .,.: , .... ' ....... , ...... " .. ~,... <.~ ....... ~. , .... ,., .. ,','. .. ~~.1 

a case or wh~r~1n,:.:he~ is ,_biased- ::or;:pr,e-jud;'ccd'·%owazo:.:m.y par~y 7 and 
should d isqua1:ifY/.himsel.f>~::or. be disqu~li.fied~. i£:::sacli 1lleompetence 
can be proven.. But a cle<:is£on~kei:7'-wb.eth~~ 'he:'<b~::~':judge or a 

.' ,.. \' '. ..... ,.: ., , .. ,'. .., 'J ,,_, ~,. '....... ..' I. , '0,' .,.,' ~ .',..... ~...... " • OV' .' ... "'r \~ ,~ ...: 'oj 

CotcllissionM", shou'l;d 'not "be 'd'isqua;~if,ied '<l~ghtly:'" :l'he~ heavy burden 
" ... ' ~ , ,.'''',' 1.0 .. J ..... d._ _I........ , ... .., ," .," ...... r, .. 

of proving prejudgment" .. bia.s or pr.ejudice,..is .. up.on._the,-¢omp.laining 
party ... ; It: eons~i~'ts· of' -a,' :m~t:~j; ~at't:,:i..:.et:;ci; ::~. "p~~p;;~i.~ i~' towud a 
part:y litigant:"",su;f.fic:iexl:t :to-'.i::zpa±::, the: ::impa:tul-±'ey:,:er Sway the 

• •• • .... ~,. -, -, '., -" ., ~' ...... P. ,,',. '_ ¥-~'... .. ." ,." -,." " ~,' ...... ~ '. " ~ •• , ... ,-

judgI!lent of; -·thEr ·d,e~.ision-:oaker:-.: -'.1:t::,is~ ':never )::llpl~iecG~: Ie QUst be 
41.' .,: •• ~,.~'_-"'.~",. •.• , .•.• " ..... ., •• _. ,.,..,_' .... , ....... ~ ' • .oJ.~.~." ... , .... -"~'..,j. ...... .,..J 

11 Pacific Tel. & Tel. Co .. v Esh.le::l3n (1913) l66C 640, 650 .. 
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es-cablished'" by: c:leai:~':~e:riivi:l~~ averme,;.t .. :::It' ~'~~t;'b'e :>so~ething ~::: ,~.::, h: 
• ',. '" ': .. , .', """ .. ~. • ~~" '~.:~, ".:.. ...j .:l .... '~; :''::'" .. ;:""~ ~'~ ,~,. ".:.' " .:, ~ _""., ""~.:,' :~. - ;::~::I .,~~ ... - ..... ,.':.:.,.:- :~,.... "'-",:" 

subs1:a:lti.al, ,<iirec::, definite, c.npable of dez:ouser:u:ion • .and proxi::nate; 
not':socethinS remote'~::·;i;.eer~ai%l;': c~t:i:lg~t,'cnsubstanti.il~:~or~·:nerelY 

'''',',,''. '-,'" j .... ~ , ... ,~ "'" "r"'··· .'.,eo-,.: '" ...... ': ," •• " """,_~_",_, .""1',: """~""I •. " ........... "" 
speculative" or" theoretieal: ""DisqualificatioQ'" carinot: be~·ba.sed·upon"·~" 

•• ~, ,'." '_1 "-',j ".~." ,-," .'.." , .... ,," ,... .•..•... :',:-"..: .... ". ... ".-,,.. ............ :';- .,., "' . ..,.". '-",""'" .... ,_ .~)~ ..•. .'." ... ;- ....... " r-" -,'" , 

mere'·conelus;ons:;. sust>icions ';""or- the" skE:pticism'"'of~ a. ·Pp.a:tY~ <.' -." ":" - ~ . 
_ .. , '. ~ , .... -.. '- ••• ", ,,-, *-. ~ I' 0; ,...... .. ~. ". r' """ ", '''' ..... ,' ." .... ". ~'.',.,. t- _. I· _'_,""" '"1 _ _ c 

. -'"Applying'" these" considera.tion$.- to' the-relev.lnt-facts- ,. - , 
-" ..• _-, ..... .-'. "., " .... ,....... "",.",.., ,.' v",.-', I~ 'l~~''''' .. ," "'-' • • ,·-t ........... " "., .... , ..... _ .. -"" ... ". ;'~ :-,. .. ,',,, ."' .......... , 

d'erive'd'"fr"om''' an' e~ens'ive review- of 'th'e" record,' ana "keepl:ng~ in-mind"'-
the' ':i)a~ti'eUi'ar" ·c6~s·t;it;.~t::~~'fa~t·or·s::'Wh?Cb: ne~~$~riiy' ~~·t;";:·c'~ies~~{;in 

, ~ . ."' ...... ,', ',., .. - ..... - i'" .... ,.,., .... ,"'." ,~ •• ___ •••• ,..r"'-~, .... _'" ... ~' ... '_.,. ""i d" .~,. ", .. ~ •• , •• _ ...... , ... - .. r .... '·.- . . _ .... 
. the funct ion 0'£ a" PUbli"c' Utili'ties- Coc:::ti.ssiOll·· Comm:Lssiene:;' , :his~ ... " .'. , 
examiD:~~: .d3nn~t:· fin:d:·· or::~on~i~d~~~ th3.~::'~p~t'liion~:;·h;as:' ~t~~hi-S:;'b~a~"~-:: 
of pro~irii' p;~judi~rit;~ '; 1:)ra:S~;~~:' p:ej;~ie~~' sU'ffi:ei~~:' to:'" ~i~ eitilkl:~ 

... ,.~., •. ·'~r " .. ,'" c ,0 .. ,' ,.~-•.• " .... _, ....... ' ", .' ~ ,.."' .""',"","", '" .... ,-. ""i"', -~:'r,." j, ..... , , 

Commissione%"'Sturgeon 'or- 'Coi:amissioner- Rolme's'~ .' . '-- - - -, ~', w'~ • • ,.. ,N ' .. '., 

, ." .... . ~£~i fuiiy":"un:der:st~nQ:e~"'e~~~r~'s- c~cl~~i~n,.-:'oe:e::~~s~:: -' . 
"£ir's:t:'eomprehet{d t:hc?~n::qu'~' f~'et:iOn: of~:a::' Comiss'io~~:~r::: :inthis::-:"~ :.'~'. 
c~rmuis.s·i:O~:~·- 'foe co~i;S;t~;; it;~ii; -i's' a:~ ;egui:aio~:' 'bdc.·Y:"·6{:'::: :'.'::- :': '.' .'. 
con-st;it:uti~l: orig:in:' :(fe's:rgned';'1t-o~ 'pr'ot~~t':'~h:e '~d?Ii of: th~;"Sti~~;' " 

.. r. _ ~. ~ . r,_. :', "". >~ .... ~. .~. r -" ,.. .... ,.,., .. :' ' .... ' .~ r, ......... ,.. ~ ~ • ro "..:~ •• +' ..... "'" _ ~"'~.... • _".., "', _ ,...,. ... , ,"" 

from the cons:equenc'eofde's'tructi ve" eoopetitJ:or£anCI"monopo!yfi::...J 'tl:ie~ : 
,~ - .... j>,' ..... ,.,. ". ~ ........ , , r'r' '" : .. ",." "· ...... :·2/' .. :' -- ':. -,~ ,~.... 1"'-, ..... , ••. -,~. .~ 1,_,.« """r,'-iT -("'.'" "~",' 

pubIi~· 's~v:tce- 'ind~st:riesw;~ o'.' It·-iS bot!J.~:an· adO:d.il!stia'C·1ve ~ri~o~"l-
~d>a' e:o~i'/2../: uti':rtirig': 1:eg.isla:t-i ~e:/ ~d;;fn·:t1;tritiv~,:a;Q:;;judi~ii{~: .':;. 

-.~",...,..... ,.,.; ,,". , ... ,..... -- ~'. 

func~1ons ~"' a ~i?81e. body •. The five .~tmnissioners b?=;.ng·~o·:a. 'foeusv 

", ' ,,-,... • , " ~. .',.... '"' .", .. , • '. f, " ' .. .,.I .... .., - ....... , .... ~. -. ... ,~ ~.-, ,-< _ " ~ 1'" ..... , n 

diverse"sk:tl1.s all<:r attr:tbut:es', all' of .. ·...,h:tc:h" are'requ:tl:ea 't'o make this 
. uri'iq~~:' :bOdy' 'i~;:dt:iOri;" 'S~i~~te~:~d" ·~~io~te:d':. hi; ~~':~v~'O;- :£oi?'~ ;,; ::, 
rds: '~~r·tiS:e ,: ; o~ his'" abilitY: t~; a:c~~:trc~"eXPirtis'~{ wit:il: ~~:er!enf::e,'" 
and c~ori£~ed~by":th'~"S-t~:t:e :'sekte,' "~t:: :Si~~, eie-ai:'~~::~clr:;~uid ~ 

,...J .. ,,,. r~~"""'·.:"'~""I.I'L. ,.,j"" ,'u"--, 1"", " "''''- -. ,~.'.".: J~- .- ,_." _,~,,...' ...... ~_' ... ""-.-.~.~(-.¥"., "' • ...:. ... '-". -.\/~ ...... ,;,"_ 

a man'of -eons'c'iene:e ati(f intelre'et:ual"d:ts'cipl1rie'~~··ca.pab'le'·of·"~ " -. - '-
det:.er~irig: ':~~tt'ers :~fa:trly ,,~ '~h~; ba~:fs ;'0(' relevatie" :~~~~,tan~ ~,: ~·ne 
etl:e'1re: St~it~- :'l~k's t:o-:':~h~'s~~ :COck1ssieners: ior~:their V!~;~or;: ,~~-::-.~::-::, 

......... -" -~ .... ,. ",,'ro ...... ","" 1'-"-~ , ....... , ..... '.-, •• '., _.' ...... ,'''-" f',"" ~._ ·,(·.,~#··""-r,· •• . ~ 

efficacy 'atl:"cI-import:anee of Corm:n:rs's'~on'regulatQ:z::t ?X'.ograms: 'ane"the' " 
r,: ... . :,";:.--:'~::.::",:,~~,:,:~~, ':. ,:~ "':'.~,,: ::"':~':'::~.:' .:,~ .. :: ":.J("~~"~:~"~:"~': ~.~-< .. ~; .. : •••• :~.#.':1.J~~~ "':.: i,::::~,.~ >~"" 

2/ Sate~:v"·R.inrOad Comm:t'is'ion "(i940)" i5'"C~:;2d"612~~-61t.~ c.;'. . ':"~. -. . .,. ,...... ., 

3/': ''PeoPle 'v ile s't ern' A':i~~:iines: :"(1~54)' :4'2':C"2"i 6n~;~:63i;:";:;~'" ,::: -;. 1;· .. ·- . ':" 

... ':A ..... '.; ,:. ..... "~_ ~; :;I'':'j.--::~ ~;._""'~"''':S'~: :);-~, •. ~ . ~r!l" .. ~:J.~:::"::, '-.-s' :-:'~'::;. ::,.~"; .. l ':;~j;.~ :, .. :~~·,t", . ;.: -: .. ; .. :: 
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me:: its of related , .. exist,1:lg,~or pr,op.o~e.d l~~~la.-;;~n_ .. " ",~~,,~~ss~~~ 
must bring -pra~~ie "~Xpertise't~ )eU'·Qn·"the:".w1de"range v of"'regulato:ry 

:'·'se;"~~~~.·a~d"'r~t~~"pi6~i~~'·~o~ingj',~f~i~:.t~~~~~~;~~~~;':;~~~?#8~'~~~~:~: 
minp ~ the:: eompi~x'ke;rpiay~·of~·:'soCi:.ii:l " eeonoQi~;an¢~ poii~~ca( a'sp~~~~, 

,,.I',, ............. ~ •. '_""~ ""'~' ~ ...... ' .. , .. ' ...... ,J_~ .... ~,._" •.• _ ... ,., •• _ ... • .,. •. ,~ ....... ,' .~., •• ~ .... : .. ~., ~./ ",.I •• _, ... "...t r.~ .. 

attending t].;ese .. problems •. ,Always,thoY.::llst .. h~l<! .. , an ac:u~e~. ~p~~e1:a;,i9C-
". • • • •.. _ ~.. .' ,,' '..... I. ~ • .., ~'., .... _. ... • .,i"., ...... > .. .... • ••• p .,' .,' •• ,. ..... .. ",r ..J.. "",. '.J.. h' ................. • .1 ~ _ •• J • 

of the overall. p.t.l~~ie~,~eer~se .•.. " Da.il~. t!?-ey .. ::~~:t,and .... d;ea~~:~lJith 
,"''''- ~<'>' ... ,~~", .... _ , ... ' .~.~..., .... .J_ •.• ~ .• J ... __ #.~ ... , "'J.,.I P~"",",' ."_ .• ,,; ~",._ \. .... '110. -iii·. 

individuals". an~, groups ~.epr~sent,ing,. 'th,e.) .. ay l?~bl~~.7,:,~p~~i~~(l,<,int,e::e.s,e~, 
_"~~.I/,o .... ''''f''' < •• 1 ... " .... ,1 ... < •• r ........ ~"..)_ ....... ~,' ........... 01 0 ,._",.. " ... ", . ...-w.", __ ..... ,~ ~"_..,,_.,, ,,,,_ ...... _w··~ 

eon~~vati~ists'Hpr~ b~,o,. yie:ws.3 .regul~:ted,. indus.tr.i~.s,_.et~; •... Ea~,,.~ . 
•. . 'oJ,- • .; .. ".~.,· _ __ c .. ••• ••••• , ... ' .... f •.• ~.>_ ..... l ....... ""*_, .. ~., 'i_·_ ..... _.'.~ ........ ,,)_ ... _~ .• -.I.j ... ___ ... , .... _1 ......... ,r "'" _""_ 

visitor .. wauts .. :to .. say, .. some:thing~,}:,o.-. the Cotm:liss.~onert: b~ ~(s,_ in ... to .~~. 
~" ......... f ••.• / •..• '-''''''' ,~." ••• ~.j',-' '~ __ ''''J,.,J_ ... ,t--'''''.'\o.J , __ .............. _I>,.-,'-.i .... , .... '_, ........ ,.' -..'., •• ..J_ ... .J ...... .". .... ' ....... ' 

Ea~.!:;.~~~ .. ~~::,~ep~~a:~~:-J~~:.:~~~~:. i~::.~.?~?!~: ~.,?~f:~~.:,~:/ v.~~.~;:.: , 
?~int., As... the,. politi~lly_.'appointetj. adminis,:t=a:tiv,e"hea.~.s,.. o.f .. t:~.e' .. r '. 

s1ngl'e' most'" p~e:ful- agen.cy'~ ~~.'t~is: S~at.e:~,.·;i~~·· ~:·:~.a~t~.up.on~':~' .. ,.:' ~: . 
.. .... _.'I~., ... IJ .•. , __ ""..)oJ .,.' ...... ~ .... _,~",'~ ... _ •• > ",".,,_( _, ... ..""" .... _ •• ,.~ ..... -... , .... ".1., .. "'.' 

fNery" e.it:,~zen in., :;he, ~t,a'te~_.~p.e_~s.sione%'s~ . .h~i:~ .. 7. t,he agency, . 
~. • 100/.... • I. '... \' _.J... .. .~, ............. " r .... _. ~ ..... ~,' ",,"., '. •• ~ ...... _ ~ I ,r' .. ..,I i .. " .... , ... -.(' r ..... ,. ' ..... _ ..; ... . 

explain, an~ jus.ti.fy,. and,Jis.ten" to., an~_.,3.$s,is.e, .~s.e~ ·"'hc>.,,~~~ . .in .s.eeking 
info:mati"on. ~Or,. ~.~~is:t.ance:.:'· .. It·. Ju·st .. d(;es~ n.o.e· :foi,l~~~, :~:;:Q'er i~$.e~.'- ~~.~, 
Cir:e~~;~~es? .. ~t,~~~'#¥ §?'#l~~??; ~~i~' ~-~/ :b~:' ';~~t;;f~~~~'.'1:~~~~~~~_~~j.~ e 
e~;::a<:1:S .~sr ~u~,~t,ica,l,ly. a",p.;~Judgrcent:,,~.b:tasor .P'~,~ju~i~,..~7"-?:t __ ,. ~,' 
lea,~~ .. ·~~_t'·~l;i~,' .he.id;·.:.~s·.h~r-e~~f;Y- .on'i. r~U1r.~~. ~~~( ae.Ols:~.*~ .·io~, ~i~ 

, ".~,-,."" ....... ,,'d_, .... ~ ..... 'N'._ .•••. ~~ ... ~"""i .• . "'".,. _ .......... '.'" <, •• " _ .... '.~ ,!_ ...... ~I'..-~"I'''''·".'''~ . • J._'.k ~ _ •. "1 .. .... _ .• >.,01 __ , 

all opin~ons .. subje~~t to .. ,C:.onf,~ti~, O"f:. r.eje~ti~ .la,;e:-·i ~inh~t.lle. ~igll1:' 

o~.;~?~· i~?:o~,w~~~:: ~ ~,:: ~.:.~ ~.~~,~:'.~ .. :~.'~:.~~; "":::'/~: ~~ . ~. ~.:;'-' .~~ :"'~'~'c" ,;.:~; ~.:~ :.;~: :: ~_: -~~ ;:~:. ::J ~::.>. 
• .' d. ..." .In·this .,r.egar.d, e.~.1der_ the. ev:id.enee., .itsel.f .•. ~mas .. R,_, . " . " 

... ~_ . .,.1., .... _ '1 .. _ ,_:. ....... _--"J_ ..•. .,. .. ,' " ........... ,.,.~.: .Pc~.J<· _ ... ,~., .4'.'..J' .. ·' ........... _,. '-4'.c·' i, ........... .".;; ..... " •. , ... ~.~.,_J' 

~~ .. (D;Ny~),._b08:r.d:'cb.a~n .. ~fr I)e~~a. .~.l,if~ia .Inc1usF;ie~_,_ .. ~:dd.-~l.y 
is .p.~esen1::~e·d ... ~.ith/, ·wha:t .. he~.p~~eiy.e~~; 't<i' be:" ~: .. evan~s'c~t~ ~?P~·t;~~ti~:·· 

'.' .... ~-..- •. ,,.. ..• ~- ................ .,... .• _._, ... ~,.~._ ......... ,., ..... __ ,,~ ... _ ,-'"""c-',_"" ._,' "' .... ". "'T~""t"'''-~.I_.. , ..•... 

t,? :?:::::~~~~~ .~~e; ~~}-t~~~s~ a':~~~l:~Y.,., ~"ja..~!! ,~f ~~g~~at~,~~:~~~.~;):,:: . 

faeed with.: :~ ... ~~~~~a_~~~ ... d:~~~~~,. ,~f; ~7;~~~, :0/.:. ~~.~.e ~,~~~:-:.o??ff;;t~~i~:r.,,:, -. 
,(u'llle~.s,..a. C~~.si~dee.ision .ean"is.s.l.l.e ."r(Iy ,August .~~~+.Al.ltr"ax;s"Mc _., 
.~ .~,..; ••• ~~_ ..... ,.-..J""¥' __ ~"""!,_ .,'~' .... ' .... ~ ......... ~ ....... J" ... p" • .1' ..... I .... ,J.".~. "~_""""'."''''''' •.. , ... _ ...... , ............ )..,J J,...I 

orgar;izat.i~n, 'Will .b~. _d.iS;~.ol ve~ .. ~d ,anY.. _su~.~~u~tA a~uisit~Otl;, ~~I.lld ..... 
, ..... 1.("" .......... ." _ •• "_...I .. ,J ..... ,." •• , .• ,._ .. , ... ~."""",.~.,,,,,,,, _.' •• A_ •• 1 .... ' .. ~~,.)'"'j-'. ,J-vI.,wJ,.( ~ .... _,._ ...... ,j 

be wo:r.thl.ess)J o)le .. . ele,e.t:.s, ,to,go ~d.i.l::eC:1:, ... ~.o the .top. _of.:t.b.e ,r.egulat,ol:Y~ .. , 
.,...'.- .. j~.I.· ' ...... '''.~ __ •• > .• _, .... , \ •• "_. __ .,.,.:,,,,..., J'" .~_) ... ~' ... I: ..... ~"""",,+# _.,.1 : ";n'~'(" .,.,.J'. _ .... ~;~.: ... .'.J.PJ', ..... ,~ ..... _.,.I 

.agency to ascertain if possibly the matter can be expedieiously 
. -·-···Mrioled:---"AS-·iS:-h!-s··::w.e11~"knOwrlgener:a:l-:p:i:)~~!(:~-;-the-:~mr.;; ss-fon. ;..-.-.-:-~.~ 

~ ..... ',.. '~-... >.f,.' '.' _ .. ,I .... .;.. ' .. ' 'I"""' ,", _.. ' , ..., J.s, • .. •• ' .... ,.' •• _, "I .... " _ .. ' ,"" ..; .,/ " •. / -" .. ' 

president, Com::::i,~~~r:~ .. S.:r~u~g~~..n,,~~~b~~;~a.;r~s~~;~~~;~:~~Y;'~~~-f.dVu.es 
that he 'Hill see 'HMt can be done. Th:t:s-.anonotliUig-·:nore-:rs-:tD,-the -
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record. Accordingly Delt~ and A,ll't;.ans ... file."the nec:essar.y:.~p~lie3:tion. 
..•• , .• ,., ,'- r.". .'~' ~ ., ............ I " .• '.\ ." , .. _..,'. ,I (, ~~ .,j ~.." ....... ' • ,/ .... - .• ' " ~. 

Noting p.a:ticularly a possible opportunity -., should Deleaprove.,to.. . 
;~::' .. :".:~." ~~~' c: ',. _ .. : ....... :.;.~. ":' :," I,: .. ,j,.I;',;~ ~::.: . .':;. - ....... , .... ,f .. ' ".# ..... ,.~ .. ., .. ' .... ' .. ;. ' ...... "j -', ... ' 

be success£ulin rehabilitating Alla-3lls. ~.ae .. le3.se .. for.a~hile, t?_ .. 
, " ~~. ,..... c,, ...... '" '.- .',' .' '" '; ,.'"~.,,.~ •••• ~ ..... _ ..... ,:) _,' ~ n _ "'" _,.... * _ ....... . 

preserve- 400 .. -teamster" jobs"'. th.a.t'~ otherwise .. would, go d~ , .. the,. drain~ -: .. 
;',.,'. ,"'::; ,'" "~'.:: '-~:;:'. _,""" ,,,.,.~ I""". __ ,,:" ~~'< ',""1.. _.,' a_' _,.,.~ •• " •••• _ •• ~J ..... J ••• ~,.J .... ' •.• -; ...... c .... 

and. to' keep in competit1o'O. au honored 'int::-:1sta:c_ trucking.,servl.ce» . 
. ... ~. ~""",:' ';." :,' : .. ' '., ,.:.',,;~ .. ::' ..... ~ ... ' .... ,_.':", ........ ,' . ".-...... ,~- '-'."" .. . 

Commissioner' Sturgeon expedited the. hearing. process •.. The::e_ 'Was "_ 
nothi~g;' e~~' ~r~~'~- n~~hing'~'repr~~~sible; nohhing· .. ~derba;d·~~ ~d ._~o:hing 

,' .. '.: ::. .. :.,.,,7<·:, ... · ; .... ~ ::': ..• ;. :,' ': .. ,,:,.., .• ~_, ".'p' .. ",:;.~ •• '- ... , ... _ ........ B _ •••• ~ .,. •• - i: .. · .. --"' ... ,····· .. ,- ,. 
replJgn.ant to due. proeess in his actions. Indeed, to.,have.done·. _, '. ~._ .'N 

,_ .... ~.~" ~ _ ~c ' .... ~ .... - ..... - ... , •• .,w. ,'" •• , .- ., •• -. .'; :11 .. " "'p~ ..tt"'_'_.1 __ ,.-, 

otherwise; t'o- cerelY" iet~ eVents"ta.ke-their -cou~se., :.~~uldhave.~opened," 
•. ".~ ••. , .• '-.. "'~ ~'k"···" ......... ,.:,. "',.,1 _J •• , ..... '" ~." ... J .. ..) .... i' ... ,,~, __ , .... ~.,-.J ..... , •• 

the Comeission 'to-- severe- a:it1c1sm. Alltrans ~ould· have shut do"""n, ~ 
.... ,." ' .•. rh' ....... , ........ "' ... ,. ... ' ..... ,-_." .1"- ·.I •. ~··:·~ ... ·.::.·,~", ...... ·, .• .j:.~A· .11,"", ' __ ; __ ., __ .... _ .. 

in AUgU'st 1975 "'w'itli- dis:i:u~tio~" t:~ .. the:_~hipp~:,p~blic, .. ,ane'",an.,o,u~igh~ 
"--;' I;' - .~.; •.. :"-.,.: .--, .... ,;f.,-·,~:: • (:.,'.. 4 _''"':_:-/' .. _I,,';~ .... , ...... ,,; ,.... ,.' '1 / .. 1 \ ...... _, .. i_~ ... '""' ..... - •• I .. _ .. ~.: ... 

loss' of joos.'· . ObViously~ in, t:he .. scrambling for .7':"c.c:es, .. some ~rl.e::s, 
.,.... '~'-,"-"'" ".,.~.:~~,~ >,' .'~,:, i:·'J:"j":":} ... ~:''''''~' :, .... :~ .... - ,.' ..,.'..,1 .......... "'.:.,.-- --' .. , ...... '''." ... 

including 'petitiotier~ rilignt well have benefited ~ _ Instead,-.1:he r :atter 
,....:, .... ., ... ,,~ ......... ;. :.-,,.. ~.',"', .. "'·~,·"··I.>·:.":·.' ..... ; _ ·;~':_.,..J_,.~·,.I.: .. . : .. ~_.,::~,;.. ... ~'., ,..~.1 ..... -' •• 'J ......... , ...... ' ...... ./ 

'Was' expeo.it:ecr, . authority" was ~,granted, ,an _ ~derly , trausition~de 7an~: 
'- •. ') ".-- • ':'.:.~"" : ",".": ~'.~ ••• " ~_' 1,-.••••• ',:., ',' _.' ......... ' ........ ' ........ ,0/. --J_ \ •• 't~··-~· .. ·- ... ·.. '" 

jobs wer(e" sayed ~. albeit ,as it. tumecl.- out,,_ only .. t:e::npo::ozily. _ .Howeve:. 
:"-<'.',~ ",-, .',,: .'~: .,'" "' .. , '.":.:_,.;,.', _. _._ .• r'.4 ~ ."., .. '-".~~ .... P.' ........ ' .... ,.., •• - ." •. -

zeal in ~he' overall ~ublic interest: does not disqualify. . _'_ ..... _ " ... -
",", .. , .h .... _ -:"', ,,' ,"';~::~;'" ::': '.> "':'.:. ~ .. :~;.;.:, ,: ___ .. )"'.-:'""" .. _ -,. ~~_. :,'~ L' ~r', ••• " .... ~,1 .... .Jo .... ' .. I,. ... ~ ... " .... -. ~ ... . 

.. - 'A"'eloser isslJe 'arises out. of the. incident of~ther.May 19, .. 
1976::t:l~et~::b~t~~en-:~y~r;~'Stu~8e~::·the co~~sion~f~t~s,~~id::BX'i~ea;·. 

"~,'~," ". ,'" '_'"_".:~'J,' .. . :: ........... ~ .... :~~':~" •• ::; .. " :, •. ~ .," ......... , .... J ............... - .... ..., I ... ' .... ••• ~ ........ ~-~..I~--- ........ . 
Commissioner Holmes, and '!ransportation .. .Direetor:..Gibs,on •. ~. J~he ,.test~ony 
be£ore~ 'the ~ Coro:nission:~O'C. ~-reti~~'~~p~~~ice~ ~ax:lpie -' evidenc~ that '~af~er 

......... _ r'. ," ;'" ,,' ," -' .- , ,.., '. ,., ..... - .• , -, •• . ~. ~... " ,.: ........ c. :: _ ~ ... ; ,'.: •• , ~ ' ... '.,. '..... ... ,-- .. ...... 

Delta acquired Alltrans;" ehe'Allt:r3ns" operation~ in" 'the .,g,:,ip ~of a ... . 
'.'. ".",",." ... :- ::.-:""' :·.,,..,r .. :··"·.r._~:~.:~: ..... ,:: ... "·:·:::;'II •. ~I'~"":;""'" ~.;: ""'.' .... '-'" I.; .• t,-, .. ~_ -~'.~~'''' ., ...... ~,,,,,, 

general- ecorioraic depression continued to lose substantial money. ~.-::. 
: •••• : :· ..... 1, ... ·,1, .. • ,';.':'; :>;- :'. ,.,'.'~:,·.L:'~:'·" .... /::::.::" ;.~_~~--.. : ~~:...:. ,,:.:..., .. ::~'._ '4 ,,' .' ~.,A •• :~.+.,: ........ /~i .... -- ......... ~""'" '.~._. 

d espl.temajor ope:aeional surgery,. at;d as~er~eC. "good .. faith ,e£.f~1:s- to; . 
. ~ ... " ~~' :" ~.~ :.:,. ":;': :.~ "7: .~ ,., ~~ ;- .. ,.~ _' "'",;'"_ '." '.,.,~ ._., .... :: ·u. I,... 'I '- - ". .... _~ ." .u,. ..... ,,.'..... ..... ,,.. 

"eum it arounoll 
7 resulting in "utter total frustra'tionJ,~ "ana .. ·~.ebagr.iD:" 

.. _:",,_.,.J .a..J... '.'~""""'" ,"', .. "' ..... ' ... ,,~- . '.--..... 
at Delta. The Delta board detercined to sell or shut dotm. - On 'the eve 

-··of-a-dec:i·si:on-uoCl-a-1>·ot"e%):t:tar·buyer-ancr~a~c:ruc·!~1.-~i::ieet·iilg:-wrth-:-tb.e-.~~· 
~"I ..... , "',. '''.;,,": " .... :":".;.: : ..... :~ •• ~~ -~'':'.'::~",~' •• ~.'~~",:.'::.- ....... '",'''' .,,,,. •• ' • ,."-~.¥ .... ~ ... - 4' \.~(., .. ,.\",,-- ....... , ...... ~ 

. t~~t?S;~r~ :u~;o~, ::D~er a.gain~.~ent .. to:the,_,to~·, .and:::eame~;to;-~.ee'-;:I:"::' 

Commissioner Sturgeon'·to:relaee the f.lci,"th.?i ~Delt.3::was«osing::Q;:c.ey 
.." .' ~,., ',r~.4': -:-".J"": /:.,,:_ .. ;~ .~,:":~:'t .-::," .:":~~':: '''. ·"'~ .. l;:',_~ .. , ,~< .. ,;~~ .. "'_ ..... ;"",.;":.v'.' .... '.J •• ; ... ...J)<./,.~. 

and something had to be done. 'rbat;~;i:nfo:,r.al:~infor.mationa.l:::v.isit:·;. 

evolved into an impromp~u discussion as Cocoissioner Holces and 
Director Gibson ~e=e i:lvited' to join Stl,lrgeon, Dwyer 7 and Briec:a • 
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~,-, •• - •••••• r" '~""'."', ".,...... ., ... r, .. ·,: ... . '. ,~, .. ,.~ .. ~ .. ~_. ··f..... -:""' .. -: ',- r .... ~., ... ::~., .. "::~~:"'.~~ _. :-.:::~,;.:: 

" Memories":of'what'oWas diseussed"'Were-du"lleo oy'passage of time ~d, " 
._,_, ,-" ..... _ .• ,_ ,"'''' "~'" ~"'. ~ _ ",' _ ."oJ ·,....,·· .. ' ..... #:,rr": .. , ", r. :,'._,,'.' ," "".-;:'.,:.::"':.~("":~ .. _':' ~ :'~"::-: .. 

oot'Jprec1sely~ in :"aecord' on details-. on- subsequent, e~ci:latiC??-, m~~?s . 
"",..... ,,' ,-',. _.-.-- _.'r .,1' '.'.," ..... _ " .. ,' ~- ...... , ~-f'" " " .... ' .• t'. I"'"' _ I J • -'_' .......... ' • 

later • ',~ '-'But'" the''''' exarnil1er ", finds ., a '" cOnsistent~' thi' eso ' -whicilJ

• well' 
,~' ...... J." ".'~" '-"";;';" i-.·· '., "'-I·'~ r,~I>'j:'''''''~\:::-'''' ....... ~; ',:.-:,"" 7"··'.:·2~,":',..:); ..,.I~.) ... I J·'.'"'~'~·n . .I:'.: .. :r~ 

establishes·':i.n"hl.S Clind-"tbat"D'Wyer eallee to relate the fac:tsoo 
,.. ,'" '" .... " " " he' ", '., ,......... ' .. ,.,. ....- ;~, .-.~ .,. "" ....... ~ '., .... " , .. ', , ... ' ..... \ ; :-..... --:--. ';" " .. ~~ ~ :. :1 ,~ .. : ~ ~' .... ;'. ;~J ::: .~ . '.: ' 

Alltr3ns"losses'a.nd-the"need-t'o do' somethi:lg~ that .a. question, evolved 
as to proCedu~e in;:;ch~":~~t':Deita' ;ho&ia': seil. th~:·6p~~~1:i~~~bj:l~~,'~.·~, 
.. -~' ....... '.","""<1'1.-" -', ...... ,." .. :;/ ••... ,' .. ',,· .. :,'·\~.'·,~;~~·I":":' .,. ,,,.:,,,::,:,~,:~ ,f~.\:·.-::.'::'."'" :/.: __ :,_.~~~~~,,_ ~, .. 

'retaining tbe"cert1:fieate" ~ and that'DWYer' also infor.oed. the _.. ..'" " 
," .... ,.,( .. ~ . , ,., ..... '..,. ~.:~"~.,, " .... -"'''~'''',,_-' ... ~ -.' :. ''':>~''~~'t: .. ",~~.:.J I~::' ...... :.,_' ... , .. 

pa'rticipantshe" had further oegot·i.a:~ions'· to- conduct in the :::tatter •. " 
. ;.,~ .-.- [ ..... "-~ ,', ,"',,. ...... ""'-- --·t-· y .'-,"'" , .. '~' ..... ~ ... ~ ,,~, • './ "~~.,-,,,,,: G~ ~ I' ....... ,-:: •. : .... , .... ' ... 

But "most . iciport3ntly ;-wh.a.': appears' clear" is' that a.ll the parties.. ", 
qUeStiotle<!~/ in' ~ubstance":~~eed t~~-' :h~~: ~~6;nPt~ ~e'~~'-w~~~,':" "_',-
',-"' .... ~,,,~ ".:' '\' ·t·····, ' .. '''''''''':'i-':·~ .... ,:;' -J~' .{ .. ':> ... .;:. ... ~':~:':" .. , : .. :: .. :h" ::...\.~ .... \:..,. .... '"., .... ,., , ... 

::erely"explorato:y-on"a" procedural point:. ,No attempt,.'Was t:adc ... to .. , " 
• '",'.' '" ,.., '''''''- "". "r, --_., ..- - '. '''~' ........ ' ". -. -' ." '>-" ;-" r,,".:' ,/,,:, .. 1--, • :-:;:' C" :-- ... 'y ,~ ,_i., 

have 'the: rights"o'f-anyone adjU,oicat:ed: "'At"ehis . point , in t~".a:c.y" .. 
•. .... ,. .. ~ •.•• I"" '" ',""'.' ..... ,",- -,.,,"- ";~ •••• '\:." •••• ",:', • :,,' :':'.~.~ ;. .... ,:;.,.~:.:,'":' .... ::"~'::: • .'':': ,. ', ... ~.,,.;..,,., f.., 

question of' an 'Alltrans' operational closedown had not entered into. ' .. 
" •• '~,"_ .•• ' ... ,.~ .. , .... !, .,' ...... t·,·.· .... , ~.: ..... ,. __ .;- .... ;:" ", .. : .. r::.~·:';':")'-:....::..:.:'. ,.T·.' .. ~ .. · •. ,·'·' ..... ~:..,\ .: .. ,. 

the"'rehea:ing:-;" 'It "was"only" ori 'May" 28-, 1975 that the staff filed ',~ . 
.. . " ••• ".. ' , ... _ ... - .... ~, .••• "'J' ... /" "' " •. "r- ""1.·, '." .... ,.' ,:~ ...... ,:' .• r' ...... , '.~",~ _ ... ' 1',:,~",+'.''''~.:~ ~;-":'.'" 

~ts" mot:z.on· £or,}.n ",. ~~,e~~.Cl_' ?:d~~ ~o~ ~~~~.: ~7~~~~ t~"; ~,:, ~t.£~~~ ;',:.' :: .,:: e 
preserve the status'-quo"'With Alltrans, tht.:s presenti:lg a=.othe:: issue 

'-'., ... ,,~ ,." •. ~:""'" .. ~" .. ' .... ,. .. , f"'":''' ,"- - :.- ,,,,,,.'-,.;.' '-'~. I.:'.:··,~:'· -::··.""'~~/"'.:) A."J 

in the rehea:1:lg~ ~'l'herefOre';"'wliile~'no'·pci.blic· utility has a, right .. " ,.' 
'1.·"', ... ,,.-"· .', ,. ,u,' -" '''''~' '-.- .• _._ ..... \ ,."",,*, ........... ': - .. ~~' .' .'~-",.~, , .. , 1:y.,~:':;'·I::;; ~.'''''':' ... :'';''~'.,.J;', :. _._, 

a.rbitraxoily' and -unilateraliy" to d!seoiiii:iue' its -service.,. even., when . 
• ' "., .,..., •• -." .... ,..." .. : •• r"' .,., ........ , ........ ,.. ,-,.' ... J.' ....... ,~..-' .. ', "-,." ... , •• .., '"1"'-' r.'''''1'~'\; ~'~·~;;~'::·"::: .. I.,,...~.:"·-.'.< 

ope;at1ons 'are ·'unprof::::Cable-' (Southern"'Pacific" Co." (192~)_ 20,., cae, ~,.'~ (." 
445-;453); any"shutdo~~'of;":A1l~;:an~'·~perat~~S;~i~ough',~~a.::~' -= ",: 

• " .. ' .• '- .• ,~ -,.' ""'-, (,._, , .... ~ "j, ", ,;- ",'J ,; __ ~) •• , "'.;_--" ... on the' oow -fides" of' the-' or£8:i.rialaequisit:'ion ~ ~as . no:' on-May' 19,,~. ". .. 
,. ".-. .., ''''\'''·'·-~r··j·· ........ ,,-.- ",.' .. ", ...... - •. - ..... ~ "'.'- '.',' _+.'.-~ •• ', .•.• J ~'j~::7'~~i.:·:':,:·J~::, ..:.. .. _~,~ ....... :. 

1975 its~~f te~iea1ly, at-'issue- iii' "i;nis- p::oce~~~~,,~~c.,,~he_p?zti~s.~, 
,. ,,- '.,.- .... ,~.,' .... , .- ... , .".,,,",." ·-t .. ...-,- • .... ,,,, ... " ,.,. ..... ~-.(,~ - , 'J - ·' .... 11' _ • .. ;<4-,,J • .J .. _ ... ~ .. '" 

at "the "May:"19 ; ~!975 ~rzleeting-'weie'" not "legally~ restrained C()c .. ' ,,~', .. ;, 
I> ' ... ".- ..... : .. ' I ........ ' - .' .... '_, '.1 .... " ........ ~. ":" '." • -' ro, .. - ,. -< '.,' .. ,,:, - -, ~,., ~. :~ ,0' ~) :;~.'4'::J . .::., ~" .... _ : .. _ .. ", _ 
disCu$siog"'the" matter '; .,'" ",'~~'. ..,"." - ~ .. ' "~, ':, ,._., - - ~.,' ,_, "_'..... "~.. _ ... , 

.' .',r'.> ,,::,:," -:; ;~<: . :'. I ... : ~, .• :,1 ~ .... ::< ",: ",":~:.:,' .:: .: .:': :,; (;: -: .) '> ~. ".: :.:. :-" .. i ~'.\ ~ .• '~:;, ~; <_:. .~, _ ... :; _ ;.'. ,. ", .. .. ...i - .,., - - _ ... j. 

4/i 'CurioUs 1y;" "Bricca; -'a:td "to"Commissioner' 'Sturgeoil~ '-and "'.i'-laWYer, - ~ 
- al thoagh':subpoena~ by :lpetitioner ;'Was'-'not c.aIl'ed ~ upon;.ito ::testl:fy. 

" _ This ,despite "the£act -that-,he was present;thr:oughout 1;he,.;ti=e:":,,:::~~ 
,JD~yer"met with'·COCr::i.issl:ene'i:Sturgeon and also for the fu.ll , 

Q.eeting':'w1'th:Hol::les~:and/:'G:tbsoo; "" '~: . .' ~::::,.. !;.:::, :;::;; :;:~,,:: :,'.::...:r.:. :;;:::-:~ j ..... :::, 

,'" .... , ... , . _. . ., ...... . ,"'I' '-~, • 

.. ..... '-_ .. '. _ ',< ..... ,. 
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,~. 7' :,,;., ,.The':,:examiner b.aS:,co'C.s:r.:d'ered..:ftl2.ly:~'the':implieatio'C.s/;'Which~..:: 
ean be; cl:r:a~~: nom:: the:conve=satioc.::on.:May ::29; 1-97:5 between Del~z:s:, ~~' 

att:o::ney'~:!I.3%zha.ll·:,G.: Berol(:Berol),; . .a:o.d -Examiner· G1l'man~:' nu.s:;:~ ~'., ';", 
exanU.ner:uotes that~;Be::ol.::testified::.tha.t':;,b.e could:::llot:rec:all~ha.ving~: 
reaclled::any:, eonclusions fl:om:',whae he:"h.ad::learned~,from:his:client:; :~:~' 

~y'~::~.b~;: .;l.le.:', ~ost;anC::~'~of the ~Y; 19> :,l97:5 ::::eeting.';::but ,that· he·: . 
(:serol~ ~':'~~ould;not::have. said and::d1d':,noe.<say:that:;:he',;1Xl3.tter was:-;::'-

appr~ved~'.,>:.::and","I did:not say'::1ts'Was authorized,t':,;-:=HoweVer:;·-:''When: ':': 
contrast.ing::the...:b.esitant:::memory,:'and::"Berol':s·.'stat:e::nent-;tha:c:;~he:·'ma.y~C' 

have said,·,~t,there:.had.~been:-'a discussiOt1~.;~;:-:~ith tbe,,:positive::.:' 

, 'and stea~fas~;~te$til:lony:.of ::Examiner.::G1lma:n that :.,he-:::f:trst teamed '::of;­
the May'19'~:~l915.::meeting f'l:om;Berol~,dll that"May 29;:::1975:telephone':, 
c.a1l·~. ,and~ tba't~ Berol~had.~:therein:-::iDfol::led":'him.: that:::.the Uterm!nat;ion'1, 

bad:,eithe:r beeIl:;:"!,approved..:or autb.o:ize<f.~,::at·,that:May 19;;'~1975;:'':::~: ~::,., 

meeting;, this;.:eX3miner:~c:redits',Exaciner-GillllSn's":":vers:ton and:finds.,·,::, 

that Gi~_wa$;~i::ldeed. told·:.tb.at'~tb.e"Allttans;:sbctclownc,'bad'::been 
either ~pproved:or: authorized,:at,:.1:he:M.ay 19,: 1975::meec1ns>':in£erably 
by~,Commissioners::SturgeoQ and::a:ol::les~: :::.: '::, :::,:'.:~,~.::',:,.-::::=>.::::':::, .,',',,: 

.: ,,; ",,; ':. "'.:Why 'Would,<Bercl;:;aovise :Exam;ner Gil.man·: tb.a.t'~'a ::shat'clown:: ':..: 

had been approved~'OX'~autb.orized,~: We can~but:speC\.1l:ate; ... ::· Berot-',/could 

have: 'been so,,, informed :'by his.client:Dwyer :,a.nd thas:;me:ely ~ intended: '';' 
to try;:to':'clincb.-:.the:diseussiOll(,'wi'th'.G!ll:l41l. '.:':-But;-Dwye:~,s:_test:1=ony~> 
of:wb.at::transpire<!:iat::tbat::May;::19~.197.s'::ceeti:tg::.does::uot'::sapport:a.:·.': 

finding that Dwyer ~d.rea<:b.ed 'saeh·~a. conelusiorl~::.·:.Dwy.er~:\ered!bl'Y ';.~ 
__ .;.~~~i;M_d __ t:,~t _;p.e~~t_;~i.pan~~~~;_;l?:e_ .. ~3:._,l.~,_1~Z5_m~;te_t,ixlgJll;d;.....-. __ 

merely t'kicked':.'Che thing a:ound'f, and:.tbat:~"I,c:ame')OU1::,.of ehere:."'WithL 
,_ " ,'. ...... ,...or,- ". ,...... ...-,,... •. : ... , ", ... ~ > .. '" • ".. .. "'~ _"".'" ... '" '.' _,:"" ••• ::. ,. _ '" ~ ;-. ',' .~ •• ~ ¥,'. 

,the"' full~::tmpression-'tbat ~nobody -:" _,nobody~s.a.:.td,_:'you· ean!:t7do-tbat t 
." 1,1·/-.1.' ""'I.,, .• ' ' • .. ,J.... _ ,~"' .. " ,. ,J··~.I •.• " .• i ........ __ ./ . ..r j 1-,' .. " _ '_ .' ...... _ .... ,/._., ...... _ ~ .. ~~ ',~I'" .) ..... -.1 ... 

or'. t., yoU:: can:: do::'it,~~L,~ 'i'Ihe~:t:estimony:~of ~the;:otb.er::·.par'Cicip.anes,': (save 
'~~.'" .•• _,.:.~, •• _ •• "'."." ",./" '_' •• " ",... ... ', .. ~. '00..,---",,.., ...... '~ .... ,. , .. , "-'~'''''''j~,.:"",- .... ": 

Bricea "who~was ~not: called) r clca::ly':', substant:tateJ)~e~t,s, vers:£:on: 
,','... ",} ........... ..:. ..... '.- F",; H ~M. "' .·.;....'c .... _ ..•• ,., ...... <~ .',... •• ~_' ... , ...... " .,~.'_ .. ~ .. " ;."... ,'II "i .,.,.., ....... ' .......... . 

Examining:',tb.e~£actual ::'cOt1text(':i:l~,"OI:hieh ~ the: divalgement.::was made·; 
~~,.' .......... _, .... ::.1 .. ,.., ("- .... ":"",'" " ........ ;. _,~ '", .. .-_!, ,,,,_,_.,-,,,~ .. ,,,,. ',..~ •.•.• ,~".'_ -.:.,... ~.,.\".,.~ .... ~ '''':'I<''.i~ 

the"' examiner 'notes -'that -'Berol-had not, .. :tn:tti.a ted'- the M, teleph01le" call; 
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ratb.er'"b.e~retw:ned:;{;ilmau~s~eall'.:'·,'Ib.ere=ore7' antil:,Berol:talked to 
Giltoan.:,he did, .. "tlot: know tb.at'.9ilman::w.a.nted,~to-:diseass:rjm:lng~0=::-'a :. :;~ 

hearing,; to consider the::jast'-filed.: staff motion. to.:compel~·:))elta::':tO=~' 
p~eser.ve.:tb.e·:.:;.status:::.quo:;. ~J3erol::ae:tha::,:poin'C':"d:r.d::not k:cow::of:.:the:'~::·, 

sta££.:;lXIotion.; ,<bu'C::he:-did::know .. ,that Delea':.:;baCi al-ready:;determined;··eo.~:: 

shu::' down Alltrans.::operations -on YAY ~o;, 1975;,;··and(:pre:n:6ab1y-::Wanree: 
nothing to:.: int~f,ere.~with·,eb.is.'jmm';nent $tep.':,·,"Ihasoit::'is~coucl\1ded> 
by this.;.·e~miner:that.::Berol~:'in a~possigle spar'.:o£ the::'moment~:excess 
of. :. zeal > ::suffered~.a::,lapse ~;of 7:pr,ofessionalism:~ ',-'a:ld:!. t:cied= to;,;.:tnflue:c.ce 
Examiner ::;G~lman to:: conclude::tha t::- the shatdOTNU ~,had ::already: been:: 'J": ':';~ 

approv:e<3.-or authorizecL:.by two': Commissioners::;a~:"a:-;t:1eetin.g~MaY·~·l9~ 1975. 
We:ce:)s\J:ch:.ltrue;.·.this ~mlner would::have'.:,to a.g:rce:.::.'Wit::li2the2blunt -:,':::: 
a:gtltllent:."made by. :·peei:tiO'O.er.~ s.::-:attorney~:,at ~,the;,J'une':';21 > -; 1916;;,hearing:" 
on this.::'t:1o'tion; tb.a't:':1,t:he::fix'~ .,Wa,s'::on. '" Bowe?'er;:':-:frol:l~.a1:t the:." ~derlce 
befor.e:this exaciner, 't>artieul:a.rly::.the.;testi:loo.y:::of,~;four":'of the:.:"<:.-; 

five p.articipauts'~to~the~.May;19~'.l975:.~eting7·.:and::the:··curioUs::: ~; ;.,:.': 

failure ;;to '. <:.a11 ::Br..icca.: (the :Eiftht.participant:-:.wQosec testimony would,) 

have co:r:ooorated that of the others'> " east doubes.:-upoc::,their/1:estimony> 
or have:Jrebueted:.,it) 7',this examlner ClC.st~,cotle:tade::-tba:t: there was no 
approval·,:,or. authorization:.given by the:·t'Wo·:Commissioners<:;at the:: ':",:: 

May~,19.',. ::l97~.:~ceet1ng,;..:: Be,- fa:r:ther :eoncludes tbati·,Dwyer.:was c:nawa:e:;:-: 
did'::,not ~Sttggest:.: ,;and :..did .not~:b.a.ve:.knO'Wledge;.tbat,:.Berol::woald::=ake ::: :~' 

that :assertiotl ,.'to : Examine:r:::'.G1l:can .' :::~e 'U:1propriety~-·ofc:::he::atteCl?t;:-:: 
to iufluence·~~as·':Berol.~s:~aloue Otl--:this:.:.record • .2/:-~' -;:')"~."~ :~'':'':~: ;~/<: ;Y·: ... :': . . .... .. 

if,: 'Just' .. 'a',s gra.ve::eehicalstaridards are:,:raised::by an=eX'Jp.ar.te '~.>.)::";"~, 
submission~£roQ~an attorney ~to a. judge .. ,relating·. to",arparticular .. 
case -;.,hicb: 1:5 before' or cay" co::oe oe£ore tilat judge-- (American . B.or 
Association :.:Standards);:.; so': too:::311.: 81:torxley i:nproperly;~attempts ':'~ 
to. i:lfluence,.an~exa.cineroutside .. ,of ,recognized_.adjucIic:.atory~ , .. _ 
procedcire'·'-;.,hen:'b.e"'co=.unicates -or' discusses"facts during" ari'-'ex~ 
party cOamlonica:t::tou'::wi1:b.:: the.'~examiner, ::thereb)": tb.row!xlg;~,int().~ :.;,::: 

_ . ,the ... s~les,. of, justice. argument on .. ,the~.merlts,of~.a,_pending.4,~otion ... 
, ....... ' '''' .J" ... o.J .. ~ .... ~ .. ',,#v. J ... ..1. , .... ....j.,., 0 •. ' .... _ ..... F....... .,.. ~ ~ A ,~ • .1'.. _. ,_ ... ~........ ... .~ .. -oJ .... .,:.J ... ,,...,... ... -.' .,-,. ~ . ..... ..~ .. -
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", ... , ... ,..., .' ," -. r '. • ••• ', •• "., r·... ....;-.', ., .... -, ",' ,.. '''', ... ~ ,",'" • ~ ....... " '.", ": ,~- ... ;. •••. ; ',.-': "' ...... ~.,., ',:-:':-: 

• '" •• ', 'n wIn··view·of·the"·above"C:onclus:tons~ '··this· examiner'; -while-. 
'_'", •• , •• Y" ,1" ,.-, ... \~,.,~" " "'-'''''_'= ,',. __ ; .• ~. --.," ....... ,._, ..... .,,r '", "j'Ui~"' ','f' •.•• ~;,~ •• ~'I _."·4_';'~' .::~ .. ": .... :, . 

.. :r~~t·t1ng'::..in·~this" instance ~the'-watl.t ~~ of-possibly ~a' core'· perspicacious 
_ . ., . . ~ ,_. •. .,' ,...... ~,.... ... ". ' .', r, .. .,., "...., • .... " . 

'appreciation on':the':part::of the eocmissioilers of:-the fmPressioti's-wh~ch 
"'~ • '. _ .... ~..... • " I''''' ,..... r,,' _, " _, .. ' '"'. ",. ,..... ,., .......... ,~ ....... , - -'. " ~ • o. ~ ."" t' ;, :.:..- '_.1 -:-: _ :., 

could' be'''impate<:J to"such a~meetlng as that 'of-Maj' 19; 1975~ finds 
riO, '~_,"" ..... ',. "'~ "" ". ', •• ". t r". t, -: ... ~. •• ,.~, .~ ...... ::. " '!"' : ...... ,..., ..... ~: .... ;- .... ~'l;':"" t.~. :.'~:" .~::: .. :"'~ 

nothing}improper -'in the' statements' 'or 'actionS~ of"either Commissioner 
........ ,., '-. ,,', _ •. " .'. ':. "r'~'- ""'/ r ..... ,·' .• "~""'r-~ ", .. ' .. '" .... ,', • ", .... _I''''':''::'' ::0;' ~j'"::"1 ':~::~,.:~~ 

as'· depict-e<3:..;on.::.this-reeord·';~-'!herefore~··as'r>ert3ins t:o Coct::lissiOl'lu . 
• ' • ' ••• '" __ ", , ...... '... ,_ • :. ,'. •• .._.. R.' • " • '," • ,'" .. -'i • (' -," '.' ,.... .... , .~ r . . ! .. (.' ,:,. ~ .; '~. _' ': 

Storgeon;·:the··ex.aminer· den:tes"that-'portiori' of"petitionerts motion .~ 
.. ". ."'j" .. , .,.: .. '"..," ~ ._1"-.;"',"'" •... '< ,,",~ ... "0' ""-". : ( .• ·"I~ "f'~ -'(' :~~'",'::'_:'-; •• ~_.'!".':'~'~~ .• ',.:: ~' ," 

which' seeks- to· disqaalify the-CotmnssiOtler . .-from further .particl.p.3.tio:c. 
... , .. _ .. ' .. ,.._' ... ,., -..... _.' ...... ,.,. ·,._r .. ,.' , .... , ,/,~'I" _, .... ,., .• ' .. ,.,;..,'.r, .... ;-;_ ;"I.r, ... ~ ~ .. ~ ... ; •• ,.; ..... ""'.,.. 

in this'~ proceed:r.ng·~·Wb.:tle"' the ~ examiner would ~ rule similarly as . 
-,- ......... _, ... ,." ..... , ,'r .I""r" •• _'. ",,·r. '.,.~,." ...... ,,' ...... .-' .•• ,._ ........... ,' ":";;"': ~ ..... -.;~.t.,~, ... ·~" .. :J'/c .. 

perT:3ins to' . former "Commissioner -Holmes--were' 'he' ·still·· in' of:ice, .. 
•• • ~, "~,, p' .... ",. " ... ~~.~ ".r ~', ''', ........ '..... ....·f .. ..,ot;.,;,1 ,',,'.' -: :'~ :·~.;:···:'I ...... ~.o--::. ...... ~~ :..:::' :~.~~'., ..... : .• 

the'i;ssue 'of'his"qualifiea1:ion"-:o"'fU:1:he: partl.cipate bas l:>e~. ..., r ~ 
rendered':"moot'~'by:: exPi%a.t1On';'of~h£s t~~";8f'~ offi<::e'~::":' <: ';:::;;:;:'" '~.~. . ... -

,: ::', :: :'. ···::·One·: fUrtber:: aspect· .. · of~:this·~is~~(?~~u!re~ :: e~t:':' ."~' " .-' .. 
• •• ,.... .,. ~"' ,. ''', ",.A ... _. ',_ .... '". .~ ...... <' r ........ '...... -".- '," .... ; .... ,...... ,1".". ... ..:. .. ) ...... ' ... ~<~ .. "",'~ 

Assl.lming'arguenOo"'tMt the'''act:'!ons "or"'state:t1ent~(of -either 'or '-bo~ . 
'. coQmissioners"constitutee/'''prej~eSmerit, ':~iis-'b~:;p;ej~di~~~ t~s·.· ,,:':.'; 

.; .~' .... r '. ""'" .. '.' ,_ ... _ .. ' '. . .~' _. .·w· .... ' •.. ", ~ . ".~"" -. , .. ~. :', " -~:, ....... ,' • .':: .. :::~ , ,. ~' .... I ~;:::.:. "., .. ,--: 

examiner~ s-research"b.as revealed no' provis::ton for disqWllifl.~1;ion ._. 
~ u' -..... ....... • ''-_ ,'"," •• ~ ...... ,., ,," "_.' "/" ..... .~ - ," ,' ..... ,r I ~. '. - ....,: •. ~ I~" "_', , ". :: ~"';''''"'.';:~~ '~': ...... _ -:'. 

< by anyone- of a~ C3l:t£or:l!a"Public'''Uti!1ties '., Cocmissi6ner from" - ,~~ 
•• ....... ", #, .• I •• ' •• ,.... ...... ,,-," ••• ~ .... ~' 'c .~, '-. ~ ",: , .. /"," "/ ~.'.~."', :;-':"~J~, .. ... -;: , ......... 

participation "l,n"a' catter- before~th:ts'CoQcission:While a ... . 
--.' .,.~. • '. I'" ... , .... .-;. " , ..... ' ...... ~ . :. . ~ '~" .\ - " - - • • ..... '. ~ ·"r··'" ~ ':" "', .. , /" ,-, ,,.~ ". ,"~ 

Commissioner~'himself ::::l8.y' elect"'not-·to"particl.pat'e"·!n a matter ,-with. 
or·-witb.outv·1~avfrig/:ade~;his"r~3$~nS"kn~,:'t~e~~~!~~.~~ ~~iigrt,~~f'-"::)'"' 

~ .. ", .•• ~ ••. " "'," •. '_,' .... .. ~~/ .. r~, ." .......... ,"' .... J'., ....... J'-.,,-.'.. 'f'C', -, ... !.-~.;~.:. " .... ' i , ". • 

the .. ··impeachme'nt···procedu:re prOvidecr 'Ui";Article~;,XI:t; Secti9ti l~:of:.the;~ 
........... ~ ... o#,,'"., __ - ..... ~ ..... ~... ... ... 

California" Constitution, fo:r:~.,removal from-office."fo:_ineocpetenee ~ ,,' .. ' ....... ~ .. .'~ .. ,' ....... , ....... ' ... ,'.', ... ", ................ 1_ .......... ;"'" '.' '- .. _.'. ' .. _-"_"" ___ ~ .... 
neglect, of " duty,> ... or. c~:ruption" no.~s'tattJto:ry.mecha.nism,..provi~~::-., -" 

,~"''-" ill '." .... ~ ......... ' ... J .. r • '", ,.~ ........ ~". r.'" ""'. _ .... , .. ' ..,£... _ ,-' --' .'-r ,,,... .... _.... \.-r ...... ..I ..... 0..) -.~ " ... 

fo: .... inV'olun1:a:-y disqualifica1:ion .. f:OQ a. pending . .cca.tter .. ' .... !he,... ..... ~:. ';'" 
~- .~, ........ :.: .. _ .. : •• ,.~,.:"'." ,. •• ~o' _.,.' ... ".,t ...... I'" ....... ' ••.•. _'," .... 'H ..... · .... ..,. .' ... _ .·.r "f',..- .,;.,. .". ..... :..~ ... ~ .. ,.; .... - ......... _'w.. ..... . 

Legislatl.lX'e.has.not. directed, tlla1: .. any .. Cocmissione;-:shoaldo,disquali£y 
:,. ....... _~, .... ' ............ ' .,1 ....... • •• ~,.,~ ........ '. "'.:""'_'~".''''''''''' !_, .. ~ __ ., .. _ - .. _ ••• ."." .- •• -- .... .. 

himself under any enumerated .... ci:rcumstances . .and _.there are no_statutory 
"",,..~~ •• , .. ': . ... ,.",.1 t' .. ' _.' ;:1_", .... , .............. "'" ."........ • .... ~, ........... ' .. ""'''''''' .... __ d,.~' .... ~.~·<f·~ .... , .. -'''~'-' '_.jJ..J ___ - -,. 

proviSions for. deter:ninatiotl .. of the., facts of .. disqualificat:ion •. ,.'Ihe.-~ 
... J;\. . .;,,~_.,;'::,,' ..... : ... ~ .•.. , •• : ... ) ..... " . ... ""J_~ .. .. · .. 1 ..... , ... '.,..,:~,~., .... '''r'·,'''''·'''' ",,'~u ............. ,...t __ ~ -''''~'''''- T_ " .. '. 

I.egisla:tur~ has acted .-with respect to .. the_disqual~i~;io~c~f:,j~dg~s 
..,.....i t .... ...I ••• _ • ..J .... ' .... 1 ~ ........... ~~ •• ~, .. ...,.¥_ .<1 ..... 1.1. •• ~I...,.o ",~,.)._"", .... I_ .. ~'- •• ".,'" .... ~ , 

by ena~ting .. ,Sectioc..·170 of,...the"Code ... of, .. Civil .. P%oc~ure. :Sim1~~ly· .:. 
~I_ '. ' •• , " ..... ,~ .,..,1 1,:.,,0";' .. .-I~/"',,, __ ............... p".J .• ,_' .~ .... .r '........... .... .... , III • " 

$:ection 11 12(e) of the Gover:cment,..Code·.pr:ovides for .. the _" ..... '¥" .. ':, .'-.', 
,. ... ". ~. I .... ~::I .. '" .,.'", ~... .~I I:.:' ..... ,' .:~ '._ ! .... •• J ..,. .. I ,,,,I>. ..J. ,,_~. ,J" ' • .,J '" ................ ' ... ;'" ._.' ",.. ' •• / .... ''v... ." ... : .... "'0 - ...... ' .... -' -' ..... '" ," ~.I -, ......... 

disqualification of me:lbers.of,uumerol.ls agencies-and hea:z:~offieers. 
'~'" ., .... : ... _.,...,', .. ',.,.- .... ...;''''''! ..... _ ... : ......... ', ,0-'" ' ................. ...,.,.~ ... !j,_ ... , ... _~_, ..... ........... 1' ~ .i.r," .. _'· .... _· ............... ,. .•• "." .. ~ •.• ' .... ,,.--,.- n. ..... ~ 
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Ex..~IT .. NO. ,1 

However" this Commission> although,.exercising~,certain,.judicial powers, 
• • -.., r " . . . .' " ~. • I, .' rI. i I 

is not": part "~£ ,. th~ .: j ~dic~i', depart~t.~ ~f . the'.: State . <People v Western 
.' "',' .', ..... ." ,', ,r "','" ,.... • ' ",' ••. :",' ., ,.0 ... •• .1 .' • ~ ~" +., ',,:. I'- ... ' ·.~I..,~" ,J _ .......... ~. ',., _.__ , -' 

'Air'Lines;"Ine~'(1954) 42'C'2d 621)~ and the_provisions of~SectiotL170 
'. • ••• ,,' •• ... ~. _ • I ••• ·... .t_·~ .. ::'''',> .. ~':"_ .. ' ...... ~ .. ;...,.~ ..... ~ '~,...... _.M' .... , ..... " •.•• ,... ,...,.,.. ~.",. __ +.~ .... __ oM' 0" '-. -; ,,' 

of the. Code _.of C1vil~occdw:e do n~t_apply to .. this Commission.· - '~._, 
" " .. ;':.: , 1 '..... :,._ • '.;,,,,..- '," ..•• " '''' r..; .... ' .",..... ~: ;., ,;., .. ;,;,.' " .. ,.... _' ."".,, ..... -' ....... : ~ _ ....... '_ ........ -J_."o, .... _ 

Similarly, the provisions of Sec1:ion 11S12(c) , of 1:be",.Government _ ,. - _ ,', 
• " "'- ~" '" .- '"«",' -. j'l. , ".'" ... • ,1"'" "' •.• _,_ .. ~ ,~.... .., _,'. '" .~" • .. ..J_ ,',"'"' ~+ ..,r •• 

C#.~~·~~~e··~~~, .. .ippliCabl~,,~o~~his~'.Co;mi'ssion ... {c1ty of .Rivers1cie~~(~~67) 
67" CPTJC""86)':'Not OD:iy .~s~·eh.e· Legislatu~~' mader.specific.proy-f..sions 

... : ••••• -.::.,~' •• ~ ": ."-',:"'-.'~ _ .... I' •• '·:· .... " ~.:.~!~ ........ :. _ ......... ' ........ '--<" J., . .1 .. t.._ ............. ' ......... - ""~""" .... -,'''--'''''' 

for disqualif1caeion of judges and ~pecifie<i. oeber ,.,decisiOll~kers~, ......... ,"".,. ..... ,' .. '. ,.._..... "" .. ~ . ,-,) "" , ... ~.: ........... ' ---' ._,.'., ........ ~ ......... ;. 

bue·ii-·alSO'h3s'. ?rovided~for 'th~·.~~~stit~tio~~:of· anoeber~judge·,or-, 
',..,", 'f' •. ~; •. ~ ..... : :::1.', ...... ' .. "~: _.~ • .'r~.,.:' "·:"~";_""""1".,,,,, '~"... . ... ',~ .•. ,.'''' .. /</' __ '." ... _,_, ....... ',_ •• "," .. -

decision~maker in such inseances _where .. one is" disqual:ified.. .'. In,. ~he., 
.. ,. .-~ -- - -". "" ... r,'.,' "j '. ~. oJ' ,., ..... '.1 _ ... ,: ........ 'Ipo ...... '_ ' ...... ____ .. " ...... 

light' of-this'.legisiative·action:;:1t,,~~id,~appear .. tbat .. .an,.argucen~ ... 
-, •• ,.. ,."... "."'~ -.~... ", \ i', ... , .... ___ • __ ' •• ,. ~~ __ .. ,. .. ~ .J '.,., ___ ''''' ...... 

ehae el:ie'CoCilission··1tself~.b.as·~ . .an··~plied_poWer·.to. determi:c.e~_'Whetbe:r 
,., : ........ ' ... ,.. :~. ,.;~-'." .. , ., ......... _," .. ' ( ...... _~,. '0'''.' ... ,,,-. J' .. _' .... ~,~~" --' •• _r_ - .y#-

one of its members is disqualified ,.ou:.ehe ... g:rol.Uld of_prejudgment> bias , _. ,."":>=: .. :;,",;~. :','::'":' /: .. ,' .~: . :.' . '..... , .......... ,,"' .,1,',,1 _, - ',',,' \ .• 1 .... r.'" .. , __ ... .- .... ..." 

or prejudice, must: fail. If tbree membe:s of ehe~Comtlission"are,to 
:' ' ..... ", '"':,':', '::~~'J.:_~r"'" .,"; '-:. >,.:.,"~':>_~ ..... :' ~:"'" ::; ...... l ......... -',~ .• 1."" . .,/ ~ .... _ .............. ,_ .. --t,..J .... ·-~ ',', ..... ,.'_ ..... ". ,,, 

decide the dis~ualifieat1on. of the,. other. t~o, members,> ... ~b.o:~ ~ill., decide 
,:: . ..:.c .... "':: ,..~ .... ' ...... ', ... ~,..:::' ... ~'-,:" ~'; .... .w:._' .•.• ;"~I .. ,:., .• ,.J_l ~;_._ ,,.J'.,',r' ... ' .... ~._.~·,L.-.I ·~ .... "'~ •.. __ ' .. I~ ........ ' .. ·"'~..,',,' 

the disqualifieaeionof 1:he. remainder . in~ ehe evellt·" peti1:ions_of '.,~, '.r) 
, •• ", •• :.:' ;:,: ...... ; ,: •• ' •.•• ', • -:,~: ,:::. :: ':,"". ~"":.'~". _ ." .. -' './' "'" .: '_II .'.. .,,, .. " ..... ",'-... ': • - " ,."~. J " _, J .. i.,_ " ,_ ~ .. I. ',. ..' ..... ' , .• _ '_4 '.' ... , 

prejt.lcgment:, bias, or. prejt.ldice ,are .. moved . against· otle~or more,..of.~them. 
: .... ~::-'.:. " '~:.,:'. r'·:··.,~:',~'''~';~,,' : .... / __ .. _ .... _,.. ." ........ ',_ ...... "',J ... J'·_,: ..... _·.,,·,'V E.'" .... ,'J .-~" .. ", .... ;..'~ ... " 

T.he argument could be made ad .. absurdt.lm." It.caYr~ell_be,._thae,..there ... ~ 
should be a pr~~sio~~£~~~disq~ii£i~tion o£:' ~~~si~~~:.~,~:, --.'; 

", •.• :. ,.;' ,.:: J~ ~"" •• ', •• ,."", ,'_"e' ", •• ,,j ...... c ... "_ ~ ...... '.'/' _.,/ '_. '.I" ... ~' .... ,' •.•• ~ ........... _.-' ••• 1_.'".\ • ., .. ·· .. '. -'" 

However, ehat is a queseio'O. for the I..eg1s1at:urc. ,..None.,now-ex1sts .... .. ,.'=: .... ::-:.1.'.' ," .. :~"_,~! , ' .. ~> .~~. t' •• :.1/ .. ,:,':_·, ,.{ ..... ', ••.• ' _ '"", ~""'., ..• ",'~"~_ '" ~.~~ .. "~_""''' __ L'' ... 

, . 2. . REQUIRE COMMISSION ~ ,COMMISSIONER S~ONS,.Ah"D/OR. .. EXAMINER.,-:. 
GILMAN::'TO PRODUJ"tT;O DO~~-~~'" '.- .,.,'..J ......... , . . :'" ........ ,~',) .. ,. ~ .. ,,'-••.. - •. -,.:; .... '- ... . 

""'" '-oI."I~'J"I;oj,'''' .. 
. , ... ' '','' ,",. _ ......... "., " .. ,..., r,'" '''_'''' .. , ..... '1, , ••• , ............. : r .. ,~ ''', 

.. :.: ':~'::'·Iti.::'fise3J.>Year~1975;;,;.76 this~··COcm1ssiOn· issued-'lS57"" ---' ". 
decisions~'or::orders::of""~hl:cli..:34S:·'requiXed:;hear!ng·::Proceed~:~··~E.aCh 

_'"'''' ... _~. ~'""'." •• ' '-,,: .... ",.~ I~. ~. ,~" ... , ": ...... ,,' '''0+ • .,..",,:, •• r .,~ '", ·aC. ';"_!"'" - .... ,~, . • ,... .. .I~ . ........ . 
such. proeeeding"iS"'assigned ·,to 3'··Comcissiotler"· and'~an examiner .;"··'Either 
• ".' I,,, ,'~ .. ,'" "" .... __ ~" '. P', ., ....... ~", , ................... -'. ',' ..... , _~ •• ,,\ ..... , ... , .... "".~,"'. i"'.::;::~"", r:",''''~J,I'~''''''~' 
may··preside-at-'a'·hearing'~al;1:hough·'in'1:he"'vast: ~ma.jority· of' . . ... '.'- . 
'proceedings the exam:i.nei"si:es::a:lone~ :'~'!he'-COmm:rss1oo~r's~'~ime\hi~st'::;' 

" .. "~"'\ .•. ~ .•.•• '" 'r· ....... ' .... :' ... ....j~ .. , •• , ,', ...... :.,..\ , ... •• r .. ,.~...,.I, ........... ?,-j,.,;, ..... """I"','~ <-)1"1'\ ';'1 ,"''-' __ ' 

be"reserved "'for~the'larger issues'~'of policy;' 'overall'~ supervision~'~ ~ 
ana"~tbe':':=oie~ troubiesomc'::problems of::'faci f~d~g::1n tb.~ ca~~~~ 6£:>" ,,-

--.- .". •. '. "/" ,' ... - ... ~" .• ', •• " ,- ':,,... '., ..... , ...... ' •. J .... ':,"r' " -. "..,,... ........... ,..I~ .. I " .... ' ..... ~.r....-'.'", "-; •. 
major':-'impaet.' <For··the;'d~atioll·'of"·.any·-·proceeding'·there'··may-be ... .' . 

.... ,,' '. .:. " :.. ,... ..... _ .' ~-,'.... ...., -.. " t ~_. - .., .' ..... " , "~: ."" ::... ..... ... ~ :' .",. '" r , ••. ~'" ..... , ":. -:. 

conferences beeween the"Comm.iss1oner~.and···the aSSigned exami:c.er;--· .. ~ 
.... '.".~',... .... , .. ' .• ,., .tF ...... ~ ... ' ... ,., ~_, __ ._'I ...... ~ ... "" ... ,,,.,, ~" ... "._.,' ~_""'" "~". -., ...... .,,.._ ',..:-:r.'". ~I"" _ .. ,' ...... 

"'a:id·'~Clemorari.da·; eva.luations~ and ··cocments··cay··be exebanged~Iead:tng-t.lp 
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'.~".. ......... !-.. ,..~....... "~,,,,. ~,.' ... '1., .. ' ."~ """:" .... A. ~ .. "" ..... ,~. ~., .... ~ ... ; :::'., ,,/:.:"',,: ... '.<-::, 
to subCliss"ior{"o'f-tl:ie "examiner's cIr'af't"' -eec'J.sion 'tothe 'COmmissioner. 
'Ihe eocierene:e: :.:C'on:~:erit~ -and :t:h~' ,:;rit:t~~ :e'~iiit'i:~~' :-a;~~': ior{fid~~ial 

r·~. I"L ;': , ,_ - ..... "".'_ - .... , _I'''' "',_" ,- -,-.. ~.-. ,f.",' -. _'"..;:. '."~": ... :;"", -:',:" ~,'~; "'.,', •. _. 

and are not: ;ma.de' available'-t'ot:ne ·pub1:'ie,· oeirig'-eons!dered simla: ", 
.. ""', ' f". .,' ... _ ..- , ... ', ......... ~ •• ,.' _."'" ... , ", ... ~, r· r ;' -. ", - .",." :' .. ,',: :.:' "" -;"') ::-:",.' r::;; .. :.. I;~ :~ .... ~ .:. ~,··:.:··~:I ',J 

to "'judie:tal'·work·~proQuct 'refI'eCt'ins' 'the -OeI'1berati've .and decisional, 
_ ••• ', • ,,..~, '" .-+ ....... - .. '.,., ·.~.~, ... ,,, .. f~ -." .. : .• ' ..... ,_.,' •• ,.): ..... ".-_ .. ~,: • • ~' .... c:;~:,1 .. ~:;, ... ':).j ,.,_,,::, ___ ~' 

processes'-of" the' , COmmiss10tier;';cxamirier' w:d~t~." "c'Ille "relationship is 
• I'" ,. e, '#"":' _A,' ' ...... ",. ". :,,_ ..... ~.'.. --.",- -~." .... ~' .. , .. , ... "'?"J,~"" -:'.' ~'::''7':,:,~ ,:,:.,-.~:' _~ ... ~: .. ' ~ .. :. 

not: unlike- ~t:Mt 'of-"an"ap~enat'e -judge' and' 'b!s- law"-c:lerk... U,t,t,&: .. c, ~ ~ , 
: frankxles~' o{~expi~s~::t~~:'atid' ,,' ~~iriiori' ~:ii~t~'izi.thitpr~es's";'· ~one .~:, '~. 
whicli--'is:~bsoi~te:ti:,ce:s:setitia:i :'t-; .tlie :~o11d~g' of': ~hi':a~~;;is~~~~~{~~',:~ 

'" ~,J ".- r. .. .. _ .... .." '." .. " ... :.- .. '., r" -,,'.,- .... I". "'-'~ ;"'II~ ;'C" I." I":~~.I'=_~_"~,* ____ .~ ... ~." ... ~'.'" 

law funct162l";'''deat-:Lng''-as''·:tt "does" -w:tth--.a va's't" nQQber~ of ma,tters~ ,each .. 
• , .. , . . '. " ' ..... ,.. • ,... ........ ,.. ........ ! .. , _ .. , r· ·1-" .' ,....'.-

year~:~ ,:, ~t· "'ii :-n'o: ;mor'e' ~pr=dp~r~':to 'o"?:en :,£p" the' '~iii' "an~l d~libe:it_i:;e' ~ . 
; .... ,#,~' I'''' ,'~ ... , ...... , ' •• "," _ .......... ' ........ \ .... , .-'.- ... " .... , • -, ....... ., ~:. ~ ;:., ... ~;_.') .... ~ "/_':>~ • . :JJ .... "'.--: 

processes 'bY'wlUc:h'-a,"Corm:nss'ione:r detercnnes'the'-issues in hit; eaoe.., 
.. ,',_",. '.~ .... , "," -, .... ......... , •• f' ....... , .... -" ......... :', ..... /.J ...... " •. ~~ ~.-~·r';.~~ \:,,·"2)~:·'::~.::::'j".':'''':;::!''. 

thaU': i~ 'Would' be 't'O "expose:"thc" ·ceti~al"processes' 'by ~l:iic:h a judge _, ',' . 
... • ,,~_ .'. - _ .... _,' ",,'~ :- .. '. ~ ~. ~",.",,,. ,..~." kY,', ', .... , •.•.• :,. "-..... "."1 ,;'. ;'.:",.;' =.~:"_~::::":'::I-::';',. ~~':"-I' ""'_J:" ..... 

arrives a1:' 'hi:s "de'c:is'ion':i::C any'-g!ven' 'ease'.:' . , ' " " 
~ .... '- , '.'",JfO' ..... ,_ ,.., ,~ ,...~.: """"'." r;. "J4, .... ,..., ... ' ""'. • .. ,.~,-..... r." 'r" ..... ~. -:' .... ,C::~:"~' ::.._- •. ~_ . .".:'" ::,' 

;:', ". "'In the "eaSe' "at"·bar'·"th"e' eomcn-ssiec.· exercising its. ' 
...... '~"-"" ,." .... ,. ".' ... -:, -". --- ....... ~, •. (', .'."'\.:""_'" ';:'" • ,~"":..::~,, ~ .. :" I '.:~:,#-:, -. ,,-~;" • ~I 

diseret:ion, -reass'1gned 'Coc:::ns'siOner's"to dl!S' ciat~e:, 'during the , 
i', •••• ..-' -;,' •. ,'. ' .... ~r.-· ~ '" r., , ...... -" ' .. ,. "I~ -:. "'''''',', -• .,.. ~ ",~~ ; .• ,....#".., " . .:.~/;-.:..:: ':.I·~'{·, ,".' '."_,.; " 

proceeding,'.- c' Yormer- "assigned' 'Comm!s'sioner" 'S~·urgeon'llS.dsat' .ori'noc.e.. " 
of' "t:h-:-e"::'iehear~~"/s:c:s:s:t'o~s :.;.:, th:~;we~iri=e:r' h3i':';-r~~!d~d':' 'i~:':ill. - ',' . .-:,~ 

'-'.F-ollO'Wing-t'he-.. reas'signmen1:·,-·~he-exami:ler-prepa:red'-:a-c~den'd;a,!::,"-~·--~ 
....... ~ .... ~. o-.·I-'~ ~", oP ... • .. ~ .' ...... ~ ,--., ......... : ,,-. ... }: ,.' :. /' ..... , •• , .... , ...... ' •• -' •• ', '--\~"~ 

memorandum for his" 'ue'Nly' -a'S's'!griedCoc::i£s's ione:t " ~~;nmi~s~~er" SymOcs :-
• .-I,'.f .... C.".,.· .... ·· .. ; .. '~".:..· I,':· 

In thl.s oemorandum (the cIoeucen~ sought by petit'ioner, in the instant 
... I' ','A ,.' ' ......... '. ... ...... , ............. ,. '" '. ...;,' /.:"-" ,- ',"" .,,',,"'" ..... , ..... ,.... ' .. ...... -j,.~ ... "...... ",.., I" 4Jf r:'." r .~.: 

mot:iony-~h~"-exam1ner·d1"sc:u'sse·cl'· an" ex' parte' co~i'cat1on~ contained 
'. •• • ' •• ,.. , .... ,'" .. ~ •• ' ' .... ~ ' ......... + .... ~ _.. • ~,.. _ ,. ,!" ' _ ....... _. _ T" ,'.' • "-

in a telephone :~,~l1,;',: 'com De~tal,s~.at~"orney: ,~o: tb.e::point- that the 
~ oJ- 4,',. . ... :. .. _ \'. _ .. " ... \u' _ .... ".f ',''' .• ,., _ ... ' ,. __ <1'. ,~.. '" .. _ - .- ....... _ 

shutdown of the A11trans operat'io~:~oil May 30,:::1975"~MG been 
::prev:ioasly/:approved"by~:.CommIsSiotlerS:ISturgeOn,.ancl:'1iolmes§l:'at:~,the '" 

May 19, 1975 meeting. After rec:eipt: of':t:1l{;·~'·:eci~ai[d~~::a.t(({a":-: '_c, 

c:on£eren,e~"~i1:h:.h!:S':' i7ict~~~{ E~~er' .G:::i~tf~:·'~;Qi=S;!~~:S~s 
".' ""I .......... ' ."j~ ... , •• ' .......... ,,~ ...... .,. ... I .... ~~..' ',·"".·,u-,. ~. '.~' ... _,. ~, .•. , ____ .",_ ........ ~ ....... ,J .... 

concluced.:~tb.at" it., woaJ:dbe: px:eferable :tbat;Examiner:- Gil.:ma.n'~sb:ould 
........... ~. "".'J'~ >.,.,' , .... ·-'1·:.··"···-,·· .... ', "'-'. ("' .... -'.·,-1'r' ... -'J-'".,-

not eOOot:,inue., ,,On- :the'·:t::ehe.ar:tng~- :because=, "(1)'" of' ~~',?Ow~~l~ ~,£!fec::" 
.' .,' .', ... ' " ...... '-'''' '''', .,' ., •• ..,.> •••• '., • - •• ' ..... , ,..,. , -' •••• , ',." . ', ... ~ •. • 

the disclosure ':could:. have ':onJ:the'; ex;unil'e:::' s'~ :1mpar'tia'll:t'y ;--:an"cJ:': (2) the 
:':'.:' .'::'_:::,:::' .. ~.',. :';.:)::, .,.,-.; ;,,;~. :::'''~': .• ¥,~ .:'.~::~ ~~::" ~~"_.::" ... ":,-:~ ~,:-~: '~'''.:J;'*~:-:;,~: 

". -' - "." ........ 

61 It\Shoulc1";be~ noted.- that u .woul.d::reqlJ,ire::~~:yotes~.of,,:,th:ree 
;:'Comml:sSioner.s.~ ~o:isStre ,any:: 'such: or'd.er:-~: _ ;":: -:;,: -:- ::.';:;. c ~::.:.; ~ '~':: :: 

":'::', ' .. :'~;: .. ~: ~ .. ;: :" .. ~:: '-.: ( ;": '> .. ' .:'::) ':",:~.': '/ '~";:; '_:'.:::: J.:-:.:'~ :~. ::t~:"'7::, ",;.'"' ~~I';',~ :;...: 12;,<: _._ ).~;.;; '~> _ ;;', 
t I if' ~.::~ ... ~ ~.~ ;;:1 ~~ :: :'>~' 'J:: ::. ~\ :',~:= ~~' ",~. r .. , :~ ::::...:::: j :.-.::,:' :: £.: 
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7/ Gen.eral"oraer No:: -66"':'C Pr~(y~·-:.n~.:·elevant .. ·.~e:_ .... ,-..... ~ .... _ ~._ '.~ . 
-: ,;,-:":.~,:,. ... ,,, "':J:' ... ;:""'~"'::";""'~~~'~: "~ '.~'_~>:.:':_"":;:::_':':":;''''''~' -.. " '1:._ ,'.,' ' .... _JI' .... ,--,,~ ... '" ." ~, .. ...; ... " ',. ',' ., •• ->,. 

t'2. . EXCLUSIONS . . ~. ,., . _. d. ..... •. _. ~ .... _, ••. ~"'.' , .... :._. . ..• 

..... : -;::";i;li~;:~~-~oid; ~~t';p~ 't~ ~~bli~ ~-pe~;i~; '~el~i~~.'" - ~. 
oJ:::- ': .. ~'~":.-: "«': .... ,~,", ... ,::.~~.~.-':_ .j .... :: •• - _ ",.'.; .~ .... , .~'.,. , ... ~ .••••• ., ' ...... .<- .j"'..... ..,.~"'" ,'T ... '~' ~ • ~ 

. (2.3). Int:ra-ageney .. n~t:es, drafts ,memoranda and., ... -
': .. , .::.'. 'Other- com:cUni~ons ·uoel·ot:l'lerwis·e···ma.de········· ... 

. . .. :' .: ~,·;pablic. byt;he Coccission, .. '.~ :.:: .. ~:.: .:,.: .... ::::;. :.:~'.'::.,.~ .. 

y Ca:li.f~rnia, .. Eyidence .Code:~. :$eC1:iott.. ·952-,".'-Confident;ial. :cozmmro:i'caeion 
beew:e~:"::~lt?:':F.·~~.;·~a~~";:.: ::- :,~,<;':'': '::',:::". . :',.:;:; :' ~ ,.:~ .. 'j. • ., '. '. 

"As used in this ,article>-- '.eoaf,iljential COtIl!llU%'lic:ation .. '. _.,'" .. 
. . ; be~eer£~:clie:it:· 'andl::iwyer r·· ·me~s·-':tnformation- 't::ansmitted" .. - ' ... 
.•.. _b.etween:..:.r c'lient-,:a:tld; .his lawy~; ·in, the coase::Of: ,tha:t. '., .. ~~, ';'::-. 

relationship and_. in confidence ,1:>y. a .. ce~s whieh~., so .... r" ••• 

-' ". fS'ris-the'- 'client -is aware,~ 'cfseloses . thatirJ:£orcat':i;,o:l: ' ., 
to-.no, third.p¢rsons· othe%'·:t:h.an .:those who ~epresent:.to· .:::' 
furt:her the interest of the client in the cons~lt~tion or 

.. those ·,to. ,whoel ,diselosu'J:e~, .. is-.r eas-onab-ly -ne<:ess.ary···for-~the·--·--­
transClissi9t1" of 't:he-:,in£orcat:i-oll :o~ :t:he-.: a'ccompl:.isb:nent;;of.~~'- < .. 
the purpose for which:-~the-... la"i.4Ye:· -is ·.consult,ecl.,::·.andi: :i:o.:elades 
a legal opinion formed and the advice given by t:he lawyer 
in the course of t:hat: relationship." 
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refused eo voluntarily disclose,the': doeu~t. ~:<aci:c.e: Gilman also 
refused to disclose it, elai:ling. the p:ivilege on. behalf of .. his force:' 
elietit';':;c~~;sione;'~sYci~~s~2:~ ;,';Th;i~ ~i,~iner 'ru'i,~d_ :t~t ~he ,priv.ilege 
existed'-,~;aticf·"ifs6:;;~1:·-4:~ilQ;~;i:toder·c:s.;.:i~·lo~e:.~f- .t~~ ''f'ae~:~:', 

. .' .. ~) .,' .. - -: __ .. :; '::"':.): ""..;~. '.,~: ~ . ..: ~:'''''' ~ __ i_-,,"': : .. ,:. J,,> ..... ,' .,.,..... ,.:: -, .......... _--" '.' _ I.' "r '- ~ '~ .. -' .... '. . - .•.• 

an ex "parte telepJ:ione corcmunieationreceived by .. the, .examiner· ,tben:: 'q.-
,J - "-1' " .-~ : ....... ~ ,'.-,. :' ~ r: ,,:' ~:, :~; ;:. -: :.: ~.-l :~ •• : . ,.' '.: " .-:.: ••. ', .:, ....... ::. _. . ... , "" •• cp ..... 1 -,.' \ 'I ...... ... .::.....:,:;......:..:.-:.--:.'. n ••• ' 

assign'eo;" and a recital of the eontent:s .o.f .that ,.ex parte ,.t:elephone .... , .... -
_"...-, .... ("' "".r¥ ~, '. ,h. ' ••. , ..... ", _ .... ~ ..... -1' .. , "I, .• ,. 0#." : f "'. \"'./, .; _~ • ..;"" .••• " ....... ) .. ..." ..... ~" -, -' •• -",.'... • 

comm.~~~.~·~~i_~ll-;.'·~~~~,·~?~~}f~·~j. ~aj~ w~~~~~~~~~, :?~~~~~e ,.J?,e~?~: ~y;,:::.:.:~~ : ... "7:: 
Cotl:llXd:s'sioner' Symo'O:s"'-as to the corifiden.tial .wr.itten. memorandum ,1;0 ... < .' '_,:: 

:';;': .. ~::_ •. : :., _._.i'.'...... ~""r ...... '_J".'-" .. " ...... ~',..., .......... - .. --..... . 
the Commissiooe:t' from the examine::: about .tbat~ .ex~part.e .. telephone 
com:nunicat:io~'~',:: ~.: ~~, :.~ ~~.~ ~ :~ ~~:: .. :~~~~= ~ ~~ ::~~~ _. ~ ::.: ~ ''';; .. ~ ::, ~~ .•.. ~':~~.~.~ ~~:~~ ~ 

.1l:i~:b'es't:·;-eyi'd.~~ :0£, ~~ ~. 'par:e.~el~p.h¢d'as.:$e:tion 
is already ontli~"~~'~~d :-.~: ~ki:.~Be'r()i:,;and:· E~er:~ ,Git~,m-:testified 
at length ab~~ ~~t~ ~e~~f~~~dai;' eU'cumstanc'e"i: attending: :the telephone 

. " ........ ~"". _~ .. '; ... ' _ .... ~J(:- ~,~.~.:, .. ,-,.~ , .... ~~.> ....... _, ~_ .... ..., 

call and the ·actual. eonien.t.i. '0.£:' ;the:' eal-i:·inclfJding., the assertions 
tha. t the ·A.J;ltr~~ :Sh~t-cf~~" ~:as': ;'~pprOvedu: :or:;' ~. a.u~ho·r:1:~e,d~·~: '!here 
'Was extensive c:oss-exa.~~ti~ :on" t~e- ~:;pi~~ It': was' ~iy~ 'When-. , 
pee1trone:r' 'so'u8heed' go' :lieYdio· the '£~~~~ ~ of':'the: ex_ P~~.~~'- .c~;'n;'i~ti~n 
and str'o~~~: 't~:- :p~~be' 'the" 'p~s;ibl~:-~~~~:' ;p~. 'the:' ~er~ .~d: th~~' ~ "..... 
'deiibe:i:ati"~~ proei;~e~s ':0£ th-;;' 'cl,~-ss'i~ tha~· ·th.is~~e::~' ,c~t'.· ~ff,' __ . 
the petit:L'on=er;:$ iine~' oi appi-o.;eh:.;· ':'i:~er~: Gi~~,J s .. m~O;:~d~:': _ ~'-: 

"... ....... ,.... _,~",~ •• '._ '"".......,.. , .... r ,'. ~. ~ , • ,- ," •• -" ,', .,..... ~' _ _ '.,..!J'-; .• 'J_' ... :. ... , .. _~., '.' 

to Commis's'ione:' Symons Is" nO,t necessary'" 'for explo=ation of the. facts· 
• , •• ':" I •• ...". • • ~ ..... , •• ..... I,· ':", .. I ' •• ~ .. ' ... .. ,_ _....,., ~ •• f • 

e:l.eompassed'~'Oy-the--ex-"'~paree" co=nica'tion" ,£i:om' Be:rol. or .. the,.. .. .,' . __ ... 
, • • ~ ~ "" ," '- •• ,' .• I ' •• 

circumstances under 'Which it 'Was made :" Diselos':e '. ~o~ld .n~t-assisi-'· . 
_ ... ,,~ ,.. _ ..... -., .. ",:.. :', • • t" "f:'~' ". -. . ,;" , :- ':' :." ~. I : ;... ;~. '~(" ~ .• , • .', ."1 I' ,: :"\ ) .. ! J ... , N" .A.. • •• 

pe'tit'iorier" in~ 'its"quest for evi~enee.7_ any., eY~,dence7 ;.'Whi.ch.'W<X.llc1 ... go., . 
.... ...." ~ .... , r,,-'" .. , .... , ........ :'Ct-, ..... :' .. =~~"' .... , .. ;",,' I." .... ,_ •• ' ~ ........ , ~ •.• _.; ... _"""I.' ,'. -" ' .. 

to suppor't"'di'squalif'i<:ation' of two Cocmissioners; ,.ratbe: ,it..,'wocld· only 
'1'4"'.~I~···::-.".""""''''''' -.,,'" ............ , ••• :- " .... ::.::--.:: :':",..>,~."',.,".) .... ,..' ... ~ .,'0,. .. , ... ", ..... / .......... , .... ,a,- . .,.' ' .. , ...... , ........ , .• 

serve-t'o'c's'tab1ish"' an" unfortunate prececent opening up: the ... , .... , .. , .. ~ _. 
'" ... , ..... _, .... ,~ ., ... ., ' ..... ' "'-. ' .... " :""', ,.,. ,'I' ._ . ' ........ "' ..... '." ... . 01_~"''''' ........ -~ ....... ~'.,~, .. ' 

delib'era'tive" .anC(, - decis'ional "proee'ss~s' of,a" COalm1ssioner .. :mcL.his,,_ ": . 
. ",~' "r."'/ .... : .:~~.Id :"-',:":" ""I .• , ... ,' ... ,: ."')·~-T '~.j .~ :---':;. __ .. ,.~. ~,...' , •. ,.., •• ~ . .;.~ • .,J.: .. -, • .,. ' ...... ., ............... " '0'" 

assigned;;"'e:<ami'rrer-"'on'-a-p·a:::·r:tctira.r-·-c:a-se-;-""·"--- - ." ~. . .. ~. r -, ' .. ' . 

. '<'", ~ :.·~~,':'.~i ... j~~~ ::.; ..... j~ ','.',;~:':':".-.'" ". :'.::::~,..:" .. ~ ::~:.::' "~~,:.');"",.~:" .' .. /;.':-: ~., t' ........ , ... ':" .. ' '-r'-''- , .... ' .• ' I 

'V-"-Ca"l-i"fo:rni'a-zv1denee':--Co<re-;-:'Se'et':rou~':'9S~T'1Jllen~tawye%' ~/reqCJiX'ed:to""--:-~ 
cl~~~.; ~r~~i.~eg~u ~ , ' .. ~ ".::.: .::'~ ... :': .:. " :" .::"~"--;: -:: .... ~: :-:~ .. ~':;:;~7":-:-<-~ :';:.:':;~ ~,:-.:;~: ,-- . 
~.'":h·e -la~~:~who~:i:'eceived~or' ade.:a;:'cODllieat1On -subject·: 

. - to' the p;-:l.vUege,·under·,~his article:shall_~elaim~;the::;~,;:'.>:. 
privilege whenever he "is p:::esent when the communication 
is sought to be disclosed and is acthorized ~o claic ~he 
p:::ivilege under subdivision (c) of Section 954." 
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,.Em:S!T,NO ."l,.., .' ., " I.. "", ,'- .' rl .' .... ~ , 
•• ••. ~.. """ .••••• '.. '..'''' ._1, • '., '" ~ ",,' •.•• " • , • 'to " • ..' " • - .1 , • 

. '_ ih'e 'app"i!dbi~! :ru'~e' 'o-i i'a:J, .. ~:'·6i{~~~C?~£a~::~s' ~~~~i~i~~r~ , : ':'~: 
ae~6-Wledge's~', ·:ts:·£ound- iri:Stite' of "Ckli£;rni.i'-v·'·so~erior·-co;rt ,~,:~:. ~.,' ~ 
(1~741~l:2" C'jd 'Z37';'::is1':ZSS', 'wh'ere-fri'tne'-COuri noted. "th.at -the 'iui.e~·'·" 

",. "-1~.1""·."." '" ". J. .,- • , ....... ··.·"f·· ... · "'''''' .......... rc .. , ...... -.,.,:, ~ .... :::'::-,r ... ~ . . :.; .... :_'~.'.,~ . ..;.'.: 
of Morsa.!!- "is'·geri.erally·f~!l'Owe"d 'bi-tlle·.states.I~·~~t·d~~l_ined,.t.~ . 

• ,n ...... 'W'" '. ~. • "...' • .." • •• .. I "..,. • _. ".~ _. - - .... :. • ,I ,.... :. -: ... , ..... ,.J ... --' ... •• ..,' ~ J" ~.J." • " .• ". '. " 

permit- a' 'probe' 'into' the" quest'ion ' of 'wliat evidence on admS.nis.tr.a.t.or .. ".,. 
• . ... '.. " '.' ,. '.,. ....... " ... r •• · ... .. , .. ~.-•.. ';' ", ", ... '1''"''.'. -:.: :.:""': .~;':"':~r .. ;·~'~}_.,J-.;""'_.i-"_;"f" .~ ... 

cons:1.dered .:i.n'reaehi:J:g' 'a:' dec~s,ion .. ~ . :Q~.ot~. ~~m. Morgan,~, t_~" ... ~ur1:~ .. , '.: 
,..... " '''~''''',r ... , . ..., .... I .. _ .... ~ -- • f i" - ,...., , ~ ,'~. I ... '~~ .. ' ~,' ',., • ~ _I ... , • "-' ~~ • ,_ ... ~ " ... '-<# ... J,..ln .. 

repeated' 'Che'followinS"'fr'om 'tMe 'op!n!on: ',. 
,':: ," . !IIThe': op·iti10li:' st~i~s ,:. :iihe :P;od~~(jJ.rig: :b~?~~ ~~. ~': ......•.... ~: .•.. ~ ~.,::, " ~ 

secretary "has a quality resec.bling t:hs.t of ;r; .J," ., .•••. '.,. , 

.. j udieial., ,pr oceedil:.g.. r", ... __ :':. >S~..an: -,e.xaClin3t.ion 
of ·aju.~ge'woul~'., be" destructive of j~d,i.eia1.. , ... 

. responsl.b±lity ~:,,~, W'e·:·hav~f expl'!citly- held" ...... that· .' .. 
".it, was.~ not the., £unction .of~· :t:he) e.ourt; to; ,:~obe-J :' .. :.~ ;'",':' .. 
the- menea;r'process"es. ,if t:b.e .secretary .~I • .•••• . 

. ' .. Jt:ts.t: as:: a judge: :eannot:, be":su~jeet'ed' ;to' such' 'a"·· .. ,.' 
scr,utiny" : •• :.so:.the".:in~g:it:y,of :the:,:admi:ti.str.u.ive,.<:.: ' . 
process :lUst be equally respected _,. _ u .... __ .. "'_.' ~ .. , _ 

, ~" #'p ... -. ~<'. - •.• {' •• ~. ... .. .. ~, _. . j j' ,,' " ..... 

W0l.11d i~ ,~~t.: b~~~~~a,l.~y~:is~~u~~fY~ 'p£.)~~:iiJf.l,"re.si~~i3~~if.!;:~~~~. ': e 
~. pe.rcy· to' be per:lie'te:d'" t'o g'O ~gi:tlg. 'tnrough 'the COtlfi~ec.1:ia.l .. , .... . 

,.' .... -'. " ".' .... '.' "".~' ~ ..... -.: . ..-.:"'.''':'.;:.., ::,:,'-':~_...:.', ', .......... -., .. ~.'~" ... _:'.:" : .. '1":.::::-:.:: .... ' .... :" 'J'/''.. •. ". ' ... ". 

memoranda' bceween'ri. judge 'ana his law ~lerkJ ,or b~~e,en~a ,Comt:1i~s,ioner 
...... , ... " .. ,. "-" ~ ... "'.-< ,.. ,... .• , •. ;-, .... ,...-•• , -.' .. ··~'-I ... ."J. <.' ' ..... ' ....... ' .... ,. ., ~._·.I,· .... , ..... ~_ .... /,.1 

and"" his" tfes:!.gn'eo'" exa.anner"?"- (It-' =£5"£' be iemetnbercd. "that' the. ~ ... '" ." 
~ • ' ..... ~. __ ..... .. ..... :'. _ .. ,,,,_:.,.- :.-~ ,:---'-:"1'- ( ... -:-~ ."';. ~':} ~' .. :._ .. .:' ::'.~/I.~::"' ... ~_~,.,~'. 'f "~ '-' 

CoClmissiou" stands ne,a:' 'in ~uthorit:y to the State Supr.e:Ile, ~.our.t ,1:1,.. , 
,.j ...... ,., ............. I ... - ...... ~," -r" "~(' ',.. "-','," .... • "'~: .. 'I~=.t ... ·', • ..,;~, ... , .. ~, •.. , ...... v . 

all" matters 'of public" ut:'ili~y~ regUlat'ion "(Oakl~nd' v Key Syste:;" ~ _ .. '_ 
Transit tine;s": (1953') ~:S'2 'CPUC 72.9) :~5~' :'::;.~,:':~ "::'.' ~ .' , ." " : .. " .. : ;::,"_:~r'~,~ 

• " . ',' ",.,.,,',' ...... , t " ...... ,.:',. • -J-' ' .. ,~' ., ...... :,,-. ..... '~'j." .:...~ ,1" ... ::;::,:."" "::,: .~':--:_:..,i '~.-;_':-:i. .. ,j_\"'''~'''''''; __ ' __ 

.. ' .' , . Petitioner' would'" Mve us turn and g.o down a ,differ.ent. path , _ 
.' , •• , •• ~ ,~'" ~."' $ .. ... , ••••• ", •• ' •• ,r.--, ¥,....... ,'~' ........ ,- ..• :.,/~.-' '~"'''' :,..-;, ,."";' :~,_ ..... # .... _.'.f ..... ' ...... _ .... 

banking- all" \,lpon . his'· a:sse:rt:ecl"aist:.nctl,on of strong, p:~liQ:£nar~;.~,." , 
c •• ,~_. ',.~.,,~ ......... '"" ........ - .... -.,-, ........ " ....... ,: I r~· ........ :: -,': ::,:..~:, .. .:,.. ...... _ .. __ ~, ...... ,/ I.";,,,_,J ........... '"\. .• '.,-' ' ... ~', ... 

fincings"" of~ bad faith' Qr ati:sc'otidue:t on the part of two,Cocciss.ione,r.s~, 
,.j .... , I •• ... , .... '.,.-,-,~~, .... "" .... '.'.:·~, ..... ··I ..... • ...... :::., ... ::.::_:,-.... ,: ... :',~, :,":", :·".l:.;.J(,j.~.-.'~ .. ~~ Voo.l ' . .1 ..... I 

an assertion- this'" e:xaciner alrea'Oy" has reje:ctee _. Petitioner., ;No~ld., . ,', 
~.',' " .• n .... "'1'. -, .... "",. ".,.../_1" ....... ''', ...... , ::, .. ,;"·.~,'r·I~:'" ·,·.~" .• :.~T.,:~'~~\.:: -;~!':;.'.'r :-'~\r~·,'¥~.J .. ·.;:..,. ........ . ' 

bottom"its' argllments'''on'~ Cit'izens" to "'P:eserve Overton Pa.~k v Volpe" " . 

(1971) 410 US 402, a e~se where'';the"'federal supreme'court' see:n.nglY~ 
, •. -+." .. --... -.,-----.. -,--, ...... ---,--...... -..-..~'-"+"'----.--.. ~ .. '-... ---.. ----~."'----...........----.. -~--.,..,-----... ---

'1:QI 
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P'.' .... - ........ ,- " .... 

refused to vol~ntarily disclose·~e'doeucent. Exaciner Gilman also 
refusea to disclose it , clai:ling the pri~ege, ~_.bet;alf ,o~. his for:ne:r 
Clied't';;:co~;si6n~r>'SYai~tis·~2.~ ;,'~is' eia~iner ·zu.i~(f ~:hat 'the. ,privilege 
existed ':':aricr-;i-s~;~n~e::C;~~i:to-der":$~<i~iO~w~:~~ :0£' ,t~: 'fsC; .of,·· 

.. , ...... " __ ............ ,- .. ~ .... :' .. 4:c: .... :~, .... : ::,,;... :-...•.. , ,:,:"",:',:j., ~ :", ......... ,_ .... ". . ~,~. <"'- ~ .-'.' .. ".,; 

an ex -~ia:'t'e telepnone . communication r.eceiv:ed ,by,the.,.exaxWier:..then. '.: . ': 
assiiD:e~'; .~~~. '3 r:~eit~i :~i th~':c~e~ts"'of' 'thii ,e;t :~t~ .tele~~·:, ., 

~"','~'''I'''''~.- 'J",,,, _,' .. , i·'."·i'., .. \,: ...... ~'. '~': ... :'.J, ~ ..• ,' • .- . .'~_ .... :'_, •. ,,~ ... J ..... _ " ... -11.' ...... '.''''''''''-'"',.' ,,-"", 

cotmll~tl·iC:3·tio:o.-~·· 'did' -not' in -any ·'!Nay. waiy'e.the .pr,ivileg.e ,held·. ~y:, ~':'::.'::: .. ~ :~ 
".,.~.""r .. ," 'j ,~ •••• ".-...-.-.' '-_"_ •• ,..,,- • ,r"'"',~ •. : .................... ',r ,,' ,' .......... -' _ ,. -#_ . 

Cotl:lm!'s'sioner' Symons"'as t'o the, ~~.onft~.c!'~t:"ial .wr:itten .,~!!n~~ .~~: .... , .:': '':: 
the Commissioner from the .e~ei· a'b;ut:",that:ex~:~t~~ telephone 

• • l-",::~~: ~J .:/", ...... :: ."~ .• ;-~ ~' •• ::.~ -:'::,:j::" -: ~< ',}:. ~ ': "', _, _' -' ' .... I" ,"', " ....... """" OJ,,...J ..... , ...... 

eommunJ.catl.o:,. : ... . ... ,.. ..... ~ ~, ..... ," " '...... . .. . .;::.::~. :::..-:-.::: 
1lle-: .b·~~t:~~~d~~:;6f~··~~t··~~ ~(;::' ~el~p~~ 'a'~s~rtion 

is already on ,~i·:rec~f:d .. -;:· iotii.~lk~6.f~;~~d:~Eia~;·ner~'<Gi:~~estified 
at leng1:h ab;e: ~~tii· ~e·:·f~~~us.l: ~el%~coms1:an~es~', .itt:endi,;g~· :tbe telephone 

~'._I':"" .. ""'.',;. ":~:~ _. '::. ;,1:/':';:4.\ ... tl~ .... S .... ~ .. , .... ".,_' ....... -<0' ."'_ 

call and the ·a?t;~~ .. ~rii~ ~o.f~.:the ca'Ll~includ~g:, the asS"ertion s 
that the,·AJ;ltt.ans-;-shutdoWn ·was··~~,.8;p'prOvedu;.-:or:' ua.uthO#ze~~~.: '!here 

• ' ..... , ~ ... ,r ~ ':"t" C'.' .. I, ••• ~. ~~,' :.''';~, '~:~ ~ •• ,,, ....... ~, ••• _1, ..... ( ... , 

'W","s extensl.v~, o:oss-exa~~~~Otl con :c~e" ~op'"ic., .It:. was. only .. when,. :: - " : ': . 
...... .. ,," 'O' •• ".,~ ," ., ... , " ., r"'", , '. _'.,;, .••• ,_ .... ...1,;... _...... . 

petiii'on~' 'sO~ght to go' 'oeyoncr 1!be faces· of "~he : ·ex. p'ar,~e ,coacmication 
, .' , .... 11-"." : .• "' ••• ,.... ." ": ~ :'" : .. , -:-~' ~ ;:-:.~~,,"'. :.'~::::'-': .... _..4 io;. '~",,; ......... ..". ... ' .... _ __ ... A _',...I _.. ,.' '-' ....... ~ ', .... ~ .. " .. , 

and strove "to' 'probe' the possible i::lpact ,upon the examiner ... and~ the ... ~ "'" ... 
• , ..... ' " ...... ~.,...,. .... "' ""'j r~'''''''',~,,' •• ~ .... ;.". ,. ,,"'" ' .... 1 ,. ••• " ,",: ~ .... ·.,..,,/rij_'.r~ • ., ., ... J ....... " ...... r, -".'" 

deliberative 'pro'dis-se's 0: the' 'cocunfssion thatth'is examiner. ,cut off· , 
".''''4 _._,'.,,' \'11.""·"~",''''''''·,~'·\'''-'' t',>"' "",~,_."",,:. ::~.': ... ~~ ..... ; •• :.~ '··T~I .... ~_ ...... ~ ..•• " ,,--,..,..-- ..., .. -~.' 

the petitioner""'s' lirie:of approach"': "'Examiner Gilman j s, .cemoran~ul'.ll,. __ .. ~ 
" ...... -, ... ~ '.' """'~j._' . " ...... '. #1 . ,'~.- .- ... ."-,i·~,"~:..," .. ,' .. '.:; .,>:',J .... n' .... \~,;, .: ..... ' ..... ' •• :._ .... , .··.1 

to Commissioner Symons- is~ nO,t'" necessarY" 'f'or eXPloration of the .. facts· 
..... • ~~/; .- ~''''''rl -- ... ,,. ... ·r~ .• ', :..;"" .... ~" ...... \ ...... ~"4"' .•• . J 

e:lcompassed---by-1:l{e-ex:-'''Pme''''eci:C.nlieatl.on ~ £1:om Berol;. or· :hc~, ri·" •• _ 
," .;:: .... .....,,,.~ .. ~:.... ', .. , .... .,.. / :...~ :-~:.- ..... -: ... :: .~,' .. - ..... ~, .. ~~. 

circumstances under which it W3S made: Disclosure "N0".:.1c! '. no.t: assist: 
...... " ,~~ .' , .... ' " .. ' ;.:'. " " .. - 'I,~ ow ,'" ")" ," ,..,"'" -.., • I~'·'·. ~ 4' " Jj: .... ::.~I.; ..... __ .,..,'._ 

pe't'ieioner' ~- 'i:~( quest for' 'eyid~~e',~'u a.~i· ey.idence:l '. which ,wOllQ,,80., ... ~ 
.~- ~ .. -' 1-,·",'" r ,,,,,,,,,......,. ... ;.' ." "':.:: .. ..).' .. e ... '" ...... ' !~:~, .. ~,' ...... ,,.. '..-- ..... , .. ".-.. " ... ' .... --... ~" 1." .--~ ", 

to support "disqualifii:a'tion- of two Cocmissioners; .rather,: i~_ "'Would only 
",,~' •• ' '0' ~ •• , ....... ~ ..... ,..". ~" ." Y'"",, ..... _ ••. ,-, • ~.~ , ...... , • "" •• "." ...... '"' ~ . ',~ .: ... ~ .... ~,_ ...T •• , ...... _,_' .,. _~_, ... i •• _, , 

serv:e,: t'o'e"stablish- an' unfort~t'~- pr~ced~:-opening .. up> the •. ~ ,_ .... ::.:: :,.'~ " 
", , .......... ,.,,.., •• , ........... ~ -.","'-::,~ ~~~ •• ~, ... ~~" ,,: ............... .,I ... "',~." .... ,.~.~ .~~_I" ... - ...... /..,_ .. _, ... . 

deliber~t,ive··' ana:. ~ cecisl.onal"· pro~,ess~s, of",a. Commissio:o.e:r~.::c(L.his,-~ ... ~ .. " 
or.:.', .•.•. : ., ~,"'~':".' ._u ..... ~:' •• ,''"',' .• I~~~ •• :>'.I .. :,''''_ .... , , ' .... " .. ~ ...•. _ _ .... J .... ',.~I , .• _ ....... ~~"",.f: .... u .... ' '.-_~. r .. _ ..... ,/., 

assigned:;..~·er-·on--a-·p·a~t':tcu!·ar--Ca·se:-··-·-· -.... -~ . i· ., .... ' 

. ... • 'r " ,~, 1'" ....., ~ '_-.:'.'~ '<:: :"'_'01:':~ "'''' ' .. .... .J ,,',~'~ : ... r:,.#~:: .. ~: ..... ':., ;;~.:.'.~.:,.:' .":'~J"'':.''., .,!-.;,:': .. " .. ;'~ -. ~1~, ... tJ ... : .:..: •..• , ••• ' ' .. '. ,.... -_ 

2:/--"'Cali:fornia-Zv1dec:ee::-COd'e';-:secti:ou~-9'5S'~en:-,ta~er:'~re<:ru!:red:tT··:~' 
C~~:~~ ~r~t-~e~~~~£ :.:~ .. ,._. '.:.:;~, ':; -\ .. ; "'.:';~ ..... ~.:...,~.:.:~::.~:-::~~:.~±~ :.," ,~~ ~# ':;:;;~:~' .;(-:'::~ ..... 

.. ...... he.,la~.er:~ho.,recel.ved::or., made, a;c·.eoccunicatJ.on subJect .-, " 

.... , to- tfie - privilege·under-this article·~shall.:clair:l:";the:':"~~J::'~:.'·" 
privilege ~henever he is present: when ~be eomcuniea~ion 
is sought to be disclosed ana is authorized ~o elaie the 
privilege under subeivision (c) of Section 954.u 
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in"a' ~relat:ive1y:;'superlieiaiiy: reas6ne~o'Pi:iiOtl;~ 'moVeo":a:iiaY ~oal .. tb.e' 
Morgan ::itile'" arid;' rematided:under ;:cueumstanees where tlie~::S.eC'etaiY of' = ': 
Transportation bad: issued ~a. decisiOn· ·::.whiCh ::cOnt:nt::ed· rio ::f:tnd~ :6£ ::..:--: 

-fact·, :·ancr· oec!:are<3:that' ':.the ::,adcrilliSttati ve '::of:ficia!s'~:who p:a.rt::.:Cipated 
in the :~de<:is:ton -::<:o01d :"'oe :'requu-ed -:to:~;gi ve ' teStir-.ouy ~~e#iaillil.lg ~e:i.i: 
deeis ion -: C410 -~:US' ,:, 40;2 :a-e :'420) : ':"The ,: otber~eases; bUt' ':~on:e',: :.wliicil :--: .:: :~, :.) .~, 
petitioner:·ei-ees;:sicilarly'·involve'nonanal.og¢Us~'situatiotisi::aithougn"~ 
all':'involve::disce:rnible7:1ikely:,'gross:'abu'se~of,the::'deei:;ion:':'making:; ,: ',: 
process'.,: In·'Union:'Savi.ngs:: Bank:::v:Saxon,:) (1.962 :'D~C·J) ~C:}~·2.09 >-F':Supp~-:; 

.319:;'; eb.e-·coure stated::that','the taking:'of':'oral:deposi~lons;"o£ ~liea:ds:~:'-'" 
of £ederal::gove~ental' agencies~:i.s·'not:etlCouraged':·.ind~:no-:maJ:lY':~ili: 
:lot~: be::allowed~ -:'bu~ :tn a~s:ttuatiori ~'where~1:he:awaia':;of a·:fe<::er~~::ba':ik'~, 
cert:ifi¢at:e~'was':;made by the~:CoOptroller:':'of: the(·CU:n-enCY:"t:o:-:a./friend::::· 
undei';"G,uestionable::; cirei:tmSunces"'it :wot:.ld:·:..reqaiie~'dei:;osieion::of·;the:-;'; 
COl.'.lp'troller:, :'but::li:nited,:,the~ depOsitiOn:· scope·~ to the'-;a.ct:tons '<of~"t:ie:': 
ComPttolle:-~a.nd~cXCluded::.probiX1g·~.int.o_Q.e.-::.wor.kings "of~rds :m1:C:d ~. ': =:u;."." 
Singer Sewing··-Machine-:C6:·)v·::N:-~L~~R.B/~"{l964 4th":Ch-';) :3i~F'~2d-'200;~ 
where the::: :issue 'was-:-: ~ether ~ 1:here": had::been:'vioIatiOxi ::of;~ a :- sta1:tite~:'~~;' .; 
respeet'ing< the 'detei:m1nation::·6f:,:a.n appropriate:':bargaUii.ni:"tinit;:the:::': 
cO\,l:rt)'he-ld~that:: tne:~' 'mental~~ proeess:':rule did not: pr~ent:' compelling':· :.:.~ 

an ~UB: ·field:·: exa~lD:er 'from: testify':tng:: oil:, thos'e:: eonsidera-eions wMCh: 
lea: :eo·- oetercnnae :toil:, of', t1l~ unit::';' : Howeve:: " .:. in:: tha t iIist:ance:;the:' only 
inferen<:~; whiCh :cOul<F' ~:;<!raw:·, from th~"reco:cr::':' ~a:s::-1:hit:~;:there": had:' ':::-: 
been a vio l:at:ioti" ·of, :the:: sta:'Cul:e~ : in> dete%'miniilg',rthe~.i uui-c::='~' In::JlQ:£::':' : .. ~ ~ 
Nat:iona1.:':·Managemen~ Cor-o:".: v~ :-::N~·.L-:R:~B .-;·(1974: '2nd;~Cir:~)::49~:F~:·2d:'::·29S:;::;:: 

the boar<! his->'cer.tif·ie<t 'a~: un1on:-' On: appeal:,<.a, ee<:i$'ion~waS:;:'issueO ~.' 

"by d·irec'el.oti" o£- ·the ',bOard":: ruling', tha'l:: the; a.pI)eal~ was "l',aeki%lg in:, ,< 

rcer·l:'C"::;_:in': a·, :S:ituat'iort::'where: a: :qUOrtlc: of:'the:·bOare:·:nae:..:not.:"voteo::-;':: :::: 

bu,th' :r'~:ther: one··b·o.a.ra'Q.~r": ~ct" tw<> aSs-is'tant:s aet:i%lg:-'Witll..:;general:·~· 
:: :;·prOxl.'"es", 11cld:· :is'sued' ',the:'<d'eeis.l:<m: :' .. The:· 'cour-e:. refused': :~~ :pei'mit the:: ,.: 

~boar<i)~tO: :u'se~-'the: :Mo=8an.'-rtil:~"- :to· '"prevent::'qu'est:ionin8;:¢f: thos:e:-:ir1,volvea. 
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F1nally.,."pe~i:ioner .. citesOlsen vCamt) -(1.970 E", ·D •.. Mich.)".32~.F ,SUi>?' 
.' .. '" .• ,. ..,,_~, ,-_, I:',J" _ ..... _ ....... 0' ••• , •• " .... ,_ .' .... ~ ...... ...- •• ~.,~. J .... 

72~7 t~e ;.on~y..·~~s~ c~~ed: as::~;hor.ity , .. fo"r:t:l;e :E:;o,O~~~i~:,o;,:~:~_ .. 
mem.o.ra:o.~<!;~om ~a: gO:v:~~t3;~ :~gency .. ,~. :,I:; it:de~~~n; ~p;;o;le;:~~; 
t:~~ '~~~(!'"J c!~~~. ;:P..1:~.in;iff~:s .:~'p'pl~~ot1 ;~;o;:: a ~ b~~)~;;if~~t:~ .. 
On. ,~::~i~~.:~ 'l?~~r~;:::-.~'C 7 .:.?~:inti;;, -:§~ght ~."tb.e ~Cos:np1:;~l~~:s,.:.:-:~: :-::.: 
adtllin~.~;r.~t:~~e;-:,£~~,~ ::;e.:~.a,t;;ng:~~o,:-the:app~ieation :i;lc:l~'ing:: .. ~r;a~.::;. ~,:.: 
in.t:ra-de~rtmental. .·cemoranda . and . reC01%lQenciat:ioo.s. ,-, <the. Court,. .. not::£.n&: 

, ',:_ .••• .. ~, ~~ " 1'" .-., -.- .~, •• ~- •• " .. ' .. ' .- .....,' , .... . < "" -,. -' , •• , - • .-

that:,<tE-~:qu~~~~~~"b,e;~e;i~",~a.:s;:n~t:::one,o£>jurisdi~ion~~,or,.,''Whet;lle;,":,::. 
,. .' .. 

th~:r;~. :;~s :~~~bS;~t;.~~ ~:eyid~ee:::to r,Suppor,t the, : Comptto1 ler ;';s de~is;'oll., 
but :'~~,~e~ , .. w~~~~:z: :;he, .. c~p.;roll~,~ba·d mad;=~;,'.~~c;:r;f;-l;xamination ~'of 
t~~,.~ae~~t!.:.r~~~o:r;,';;o,.,'exe'r~~s~:his.,disc::e'Cion7~held:.,,;~b.at,:~less ... ",~ :.,:; 
p~a~t~ff.:<;~~l(!, ~y~"?~e,.~.1:;t~:d~~u~:.s ::heu,we>l?-ld :l=>e ~,~virt~lly~:preclu~~d 
froc. proT...ng .. um:easouab le. cOtlcuet: . OIl·, the,· put of the-·defendant~:;,: - " " 

..... '" .,.\ - .~ ... ~ , c _, ., ..... ." ...... __ '0<' T - • .or ~. - "..' .. " • .,., ,...... <. a ' .... ' - ,',...... ..,.... .-

and, "ordered :prod,uctioll of ,the 'eollfidential~ dOCUI:lents; f,c:;':"in~~~~'.:.::·-, ..,. ' ''' __ •. ' ... \ .... _ .. _x ' .. '. . . "'" . _.... "." ~ _ .... ,_ .. _ _ ...._ . _ '. .... "~., • .. - ... - • 

:e~~~w·; ~y ~~:::~~U;;, ~sil.lg:~;::b~~~n~iJ?g:, of .. ,the'. i;l;e;~s~s:;r~;;.~~, .• ,,- . .:,:: e 
But·· Con.b:.2st . tilis" with Monttose Cheoical. 'Cort)oration. of .. Cal if ornia. v-. 

'I'E!,in: ~i~?4':~,~~) ~·~~~~~:,F.' ~d 6~,~ ":wher~:.a. ~rpora~ioll:: S9ught~:~:wo:-~ ";"':' :".:<: 
su~~~~~~,C?f:he~r~:eyidence.,prep;:~e<;l"·f~"th;···ad;:!nis:t:ra,t.or;~of-th;~' 
En~~;o~~n;a~~)?:rot~etiOtl~.Ageney, by his aicts.7~· u.s,inS. the F:::ee~o,m; ~£::,):. 
Info:mation.Act.(FOIA)- as its lever.· On~.appeal;froClr tb.e~:D~t:r:i~.:~ ~:~ 

, _U'" .... ~" .• _ •• d ... ., '" _, _' _. .. .... ,,'.. I'. " • _'. " . ~ _ . , _, .. _ , 

C~~~~7 ~~i~ .. l?-ad ,;: o~,~~~~:::dt..selo,:.;u%~·~: s~bject:: ,to ~~in:, d~.l.e~n,s_,,:,: 

~~~:)c:~~u~;;,:e~~~~ r~y~rsed>";;:~~i:~~t~ed:, ,tba~: t:~~.:~'p9r:a~ion:~oulc 
not:.,use.,the:FOIA.:;todiscoy'er:·~ha.1: :the~,adminiS:ttator:::s :3cids,;,ei~~:;,.:;.:.~:;. 

discarded,:: c:ot:lp:ared;''':~,1l1ua.:ted:,~: ~d~.analy.zed· t~'as:siS:~"the; .:;.; '/ :.. :-: .. ~ 
..... _-" , 

admin,is~rator='in' fo:r-mulating:;his. ,decis.ion;,:tha:t .. ~o:·permit-:,tb.is.,'WOu:ld .. . . ___ ... ,-_ ....... -.,_ ..... _ .... " _·H~_·'_~_._, .. __ ,_ ..... ,_ .. .._ .... _____ ... _ --'~ __ _ 
be the:. same as:: propingthe: decision-making:~ proccs:s;: :i ts:elf:.-, l'he-", ':,.:; 
c:our:t ob$~rved that.:. the~'litigatlt,s: ~ougb.t: to:,lOlOW ,.::.wha;t: aGY.ie.e)~a,s) .:~' .. 

to impor:tan<:~.- and:,: unilllport.a.nce:/ of:..' -fa~t$~ tbe~ ,admini-stAa.;or::. :t:~~e,i~ed~,,:;,:,:: 

and:. ho:w:·,,~ch~ '.0£';: i,e: he ac:cep-t.ed:J"· and:: conclud«h~,eha:e:.~':Su~) inf«~tion~ 

it; oos"t .¢m:>hati~al;ly:; llO::. I>4r.t:<of;.::he .PUb.lic>r.eco~"·"a.nd::hde,termined;. :t~t 

. the.~ .oe>:eumene:s: soug,llt" .w~.:e: :~y.ecp:t:,fr~ ,:O:is~l:o:sur~.:.!:-' It·' ::£.s-, "int:~re,S;t:ing 
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to le.a.:rn thaT; Davis considers that the Mont::rose case is the law not: 
~rily 'of'~ tne 'D~ :c:;: ':fuc:U:t i: :but":"-ii ~'i!k ely ·,'to: 'bi: :£otlowe(j;' by ·;odier ': .:. '.' '. 
ci:6Ui-t$',: anci' :'aiSo' by ·'the 'SUpre:ne': cOurt'.::·· Davis '~further·'s't.a:teS =thoii 

•. , ....... ~ .. ~ .•. ", ..... ...,. • "",' ........ '._. ~" ... , r"', _" A'''~ "',_" '."""1" .. ,,'_ -~ ... /I' .... ~._ I"_~~"" 

to the· extent ·tha e: theat'Ci tude" "behind'me' Overton ?ark' d'ec:ts ion ~ -h 

is iLeond±S'iCrit',-: t-e' ~ii '-~l:tkely :io:'s'U:rVive'~:" :(DP.vrs.; idiiJ.iri.{Stti.f:.i..:';~::U1.W 
of the' :Sw~'ties '(SUppl~eillg 'Ad~of :l15 ~a~ve' '~';Treat::£Sei St!I!t!;01'l 
"'-~ '. '.'~.'" , ..... ,,',0./, 1', .. ' ~/''''-'''''''''''-''''' .... ~, .... -, .... ,. ".(.~,~.,." '-~?, ··"r· -'r. '-".'(,." 

11~04'Inst:itut:iotlAl: Decis'ions p~. 324 (June' 1976)~'" .. ", .... ". ':. ,.' -' .-, .. 
',,: -. . This'; ,ex:i1niner' ':does' . not~' consider: ~SeCtion-;':l'04O: Of: '-tne:" ,'. :':. 

Cali£¢rn1aEv:td:ence: :"Code' ; dealing =wi1:htlie i>r:£v!l'egc ·~aga:tl:iSt· clisel'ostlre 
of·" off-:i:eial'1nformatfon ·pa:rt;iCular·ly~a:?pi!cab-le- ';1iere, ,a:'ItbOuili :~e­
:elevari.~ ""WoUld': be '~the ,prov:(si:Ons' :of -Se'et::iori, ':3:.5-~of .. :CoCm1s·Sion :Cerie:a.l 
O:de:No·. '··O:6-C' wh1cb,·g1ves"the ·,exa.ni!ner·au1:horftj "t~o ~di%'cC1:;' -: ,': .'.',~.: 

product:ton:~'of :inf6i':natl:on;'uot: ~open-:'ullder' Cocm!s'sloti::rules :!i.:'~f·or:;·:'~' ~, 

IIgocd eauseH he -deems-::it;'tiecess.ary':or" :desuab-le:/' Hoowever) on'·balance 
,'.... • • ,.,. '"n,'" ,.~." p., ••• ,. ", ,.~,", • , ..... ~. ",' ,'~", r .~, " .. , ........ p _.... . i .... - ... , .••• ~ r' .... "'I~~ ,'" 

here- .. th:(s~ examiner -cannot, ·;£·1n'CT,it '-necessa:y' or" desirab.:'Ie:.~t,o. ~ope1'l". up_ 
: .... :: .. , ' .... 1·..:~/· .... :·, _... : ,: ,.., 

the delibe:rativ:e and decisional processes of the Commission on this 
see ':0£ :'dirci~st~ri~ei : .. :. Aiid~ ~ £i~ M~ci~'~e ;'it;::~~i'be -~oted that the 

,'~ .',;:>" ...... : .... ' .. :" ~',.:. ':"', ::~ ".," "~ .. ~.>: :"':.' Po' ~ .. '.r' , ...... ' .... co> : "'~ ... :"I:' ;'Jt :~':,...:_.::~~_~7.=:.· .. .:v ,,:,";. 
tendency of the courts of appeals in recetlt ye~rs has been to ,resist 

, • ::!:.")r::- .... ~ .... :: .. ~'J':. 'J':' 
pr.o,b.ing .. tl,le ,mental, ,and. d.elibera/tive .. pr.oeess .. of ... agency .a~min!s'C%'3tQZ"S. 

: .. _ : .• ' ,:-' '~r. ..... '_ ,/, .. ' ........ __ ,,', ;,',,' . ., .•. :. ..... _.:.., ....... ,,:...': .. ~ ....... ~~<.,,....., .... , .. ,,-. .... ,~, ... /.. .~ ... 
Absent discernible li1~ely g%'oss abuse of due process and;:..tml.e.ss _1:be:e 
is :.no :,.other, ,r~e~::d, .~the ):ho.ught :'pr~eesses and :¢elib.e~at·iv:e measures 
may,n~;: .. qe:p%.obed"Oiationa.l.Courier .Ass·'n~vBoard ,.of . Governor·s··of ~;. 

·Fede:ral.ReserveSIsteo~<l~.~5 CAnC); 516;F::2d 1229., ,.1242:; South (':: .. ': ~ 

'I'erminalCo%'p. v Environment.al Pr.oteet:ion Agtmcv:;.(l-97.4:;{".A:-,l)-...50;4-r:F .Zd 

646;,::675; ~c?::-see"Union Oil ,Co. 'of ·California ,v Morton ,(l9;1;.5::CA,;9):-:, 
512 .. F2Q .. 74:> -752)... . .... ",' '" . #. - •• ".- ............ ,'" ",,'.W~.' ", .. , .. ~J ,:'," -., • • " .. ' ..... ' .1!- •. , \ ' .• 1.· ...... '.< ..,t ••. ,.J~ ..... I ..... ,'._ ... , '. I.~ .. , -.' ".,1..".,,,,,'- .. ,.,,, f. ..... ~ ...... r ''-~' 

',:: -:~:. ~~::c: In. .,tl:l.e.:.:inst~e~tiotl .. :t~e faets;;ar-e::in;.Ul.e,::publle %'ecoro,,: 
! . .... J '. " 

:~disclosed:fully~b.Y::\the testimony:.~f Exacinel;.~<;ilman::and Aet:~~~Berol, 
.' ", . '-' 

3.1ld,::smplified:,by:: testi:ncmy;;froCl::·four, .. of::-the:;five..:pu.tieipants:;in,.,the 
Y..ay 19, l~75.: meetiD,g;. : ... ;'Wb.at::;,is::1'lot: in,~.and:,should:not::~:;in the pub:lie 

... . ,.~ 

record:"i~;~Exam?.ner.~G~lma1l1,s:,confident:ial evaluatiotl;·:and ~:~d1scussion.:.of 
these;,:£ac~s,. .:The 'Work;of.,:a.n ~;niI;er.:: in sep3.:ati:lg:::and ::,ey~lu.a~.ing~ 
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EXE!3I'! "NO::: 1 ,: 

~~~d~C~ :i·~'. s~r~l;'~j,~~i~~¥~ .. ~~~~;~·:~i~~~ '~~{i~~'~;i~~"-~~~~~~, ~f. 
.0 ,..' • ~_-~, '. ~~, , I "' .... __ ..... _ .... ",. .' .~ • ~ •• • ..... ~....... .... ~, oJ ..... ..... -" ___ ., ... ... • _ ... ' ~ _ _ .. _ 

the .... Comml.ssion .as, is ,the.~lat~.nmning.:ehe . draft· decision. through. "' . ... ........ . ~_c ..... , ..... '~ ......... ~ ____ ,,.., ,,~ ___ , ..... ._ ..... " ...... , ...... ...I ". _ • ..,..,. " ,.-..- r ,..- '.I'.,.._~~" .....,J ..... ' ... I ... ~ ..... _, ~_ ... ..J 

the .mind~ ,of the.,;3ssig;ne<t Commissioner ... ,:.Petitio~ ,has ..s..o:ong .. -. 
........ , •• _ .. ,._ ....... ' ,'_. I. j .... ul •• r" ' .. J .... , .. <1-.. _, .. _ .......... \_·~I' .... · __ y_ .... , -.." .• "" ... -..I ........ ~ _ _ •• _ .. _,,~_ ._'~~"J 

, suspici.ons,. bu.t:-ilirs.-:-exarnner _cannot: ,fi:o.<t ·that. ·i~ :ce.petit.ive ~.' ", . 
"" .. ... '''_~'''J .. ~...,. ~ .. -',., ......... " .. " ... '"_. <I ~ ..... ,' •• 1_' I .,.:.I .... .J _ •• """', ........ _ ·~ ........ +".".u.,, __ .. --. , .. _ \~-~,,,~-,,,,,_,-,,,, ~..,. .. ~, .. ,. _. 

allega~ions. .. and,.,.a:cguments ,of."a, ,fjX' ~. ,of, .ba.d ·faith" .of . ..imprope:r,.. ..~, 
'~"'.""'" ~,'.. ..' ............. ,,-.' __ ... r1 ••• I~ ....... ~ ............. ...,. '-o.'.",,,,_.L.~""',. . .. _ .... ,." ... , ..... ~_ ... ~,._.'~ .. / ., ... _,.'.,~ ... " -..... ' ............ , .... 

beb.:i:.vior·, of cisco:lo~ey etc .... ,. au· supPO~"eed.rby- tb.e"re,cord~ .B:l<LfinOs 
.. " ............... • '''io-''''''',,; ....... *'~ j' ...... , ....... ' ..... _ ."" •• ' .... _, __ ..... _.~.''',. ..... r,....6''-'''' 

no basl:s. • .ft~~. ~p~;ing' ,u.~., .. ~e;: ... c:~.f.~.dent:ial~:p.ape:cs .~f~; .. COmmi.s.sioncr 

... :,S~.s;." ~l:.~~tb.e ~e .. ~~~~ .:d~s~u .. ctiye:~i..t:l?a~t)~whic:h.~::w.~·l;d ,J~.e.S:1J.:l~: .:t;O .,.... --

:he. ,decisional proeesses',..of ;this. Commis$·ion, .... :~'!'Qe.:::examiner:...:.wi.l.l ,:not 
• " ...... -.. '_" ...... __ " ~ •• ' _ ~, _ -0,. ... ,< ..... ", ",.~ • .' _ ... ~ 

.: oy~~t:le. _th~·.<;:l;a:im: :of: .. ?ri~il~ge:.. ~.A~dingly .. , ::the :ei'3Clin~r :denie.s: 
that port;~t1: .:!?f .-P.,et~.t.i~er.-':s :~:ioD..; -wln.cll ;:see.~ :t:.o:~r,equix:e . tb:e ::: ,J,' .~:~. 
Comr:;i~1,.~:n " ,.<:'~mmi.S:s.iotl~:c,: :Symon$:,;. and/~r :Examiner. ~G:ilman :: -:to::.:Pt:Qoduee- .-" 
,E~miner: Gilma.n;'~s.; meoo,r~~ ':t~ :Co.c'm; s:si~:lel; :.SymoIlS:. ~.>.-: '·s,..;::. :.:, ':.::,:;:= " 

"" ~.,. -3.. , .. PRESOO··O&AL--AR~.'ro ~COMM!SSION .. WInIIN-~F~n:IEEN -(15},.,· 
DAYS·~-rER: " .' . - ". . .. ,,- ,~, ': . '" - ~ ",' ,...., 

' .. :.-.::' ::::,:::".,;:;.:=:,:~<: ",:-::: :"'~"'.'-:.~":"~'::::' ~>~:':J.::,:._=-::;; ';,-:-::::' ~y ... -::::..:"'::j:;::.~ ..... -, .':; a 
, ,. 'l'h4S J?o:-tion of the motion, .to. present ora1.,argu:nent. to _ .-

o ~T '., ':::',"'.:: .~,r.:>:--:"~ "':':. -,~"'f" .• :"; : '. ,. .jr""' ..... _ .> ... ~,,'., :::::: <~.:.. ... :r... ~ '·,f"\;.~"",.I';f.:~'''::''-'''; '.::r J~: ""I,~ 

the COtcml.ssion within ::ift'eex:cd:a.ys of May 19 ~ 1976, is oismissed. 
'~'s'~iirig ~~t".·-~;· ::-::::.:=,: ::-~',:;'::' ,,' .. : :--:' :-: ..... < -.~' :::~ . .;~.: .. :.:.:: ::-0 -,::').:.~:: .. :-::.< 

.. " .... , ......................... ,. ':' , ...... ~, , ...... ,.. •• ,.,- ........... ~".. I' ... .. ~ •• - .... ,,... ",'~ ,..,..,~ '- ..... '_1,,,.. ,.-- -J'-i'I ....... , .. '·-~ 

-' .. ' " '-4:;' ~R:eQUIRE 'COMt1ISSrON'''DECIS;IoN -WITHIN 'I'HIR.""'Y~·~(30) "DAj!'S'~-n:R: 
ORA1.:AR~rr:: -:::: ::.« >:~ ::'::::: ;;:' '. : .. : :.l'::. - :,:: -: :-.~ -: •. ', : .. :. c' .• ::,_,~::,:,:, :.;.~::: :;' ;:.: :.: •. -. 

. -,,,' ";' ~'Ih:rs, ::?¢it':i:on ~of' pe-e:itiOtier t:s:::moeion·~p:cesuppose(f:'both(3n ,<, 
en .;~e.~:'::'Cot1l1:ll:iSs.iotLJ:lear~on.:.:t:b.e:~:mot'iOn.~and.~L.cOm.CliSS!On :n:l£ng '.~ 
the moti~~ :Ine .. asstgned~'eX.aau:ner~: :as proVideci~under.icomrn1$s:iOc;.::Rules 
of ";Pra·ci:r:ee.:arid:Proeedaxe,.,':'W:i~c:on~enc:Co£.~the .ass!gr:;eL::'~::~~:.:'::::· 
CoCmis s ioner ,:.:set::,;"liear.iIig:.=.for .. =.JUne:,21 ;:':_·:1916_~..;.the·:.moti'0ti £ iled 'l-'~ 
19, 1976, eonduc~ed the hea:1ng on the ::lOtion" the:e.iftei:reeeiveo~ 
bri'efs;' and '~subsequeri.tly':;as ::'his heavyCs.ehedule::':~mi:e'ied',: prepared 

,·",::tliis:·~TU1!ng· On tb.e-:-mot'ion;':··~'Ihe examine:c::saW no·~compeii~::reason::t:o 

. dev:i:ate:::from:·norma1:'prOeedu:e';·,an'o:·there:ohas::been'·:no'<reeommendation"" 
,:"froQ the .~lssigned::COQmissiOne::·forr:any~ different ::proc:edure.: ~ Ii .. :. 
"·::is:;clear;·i:hat::thj;s~·pori:ion of':petitiO!l.er.t.s·~motion-::requ~1ng~a::J::(;·;· .... 

Comissic:n:l:;ciecision:'With:Ln th.irty~(30) days::aftcr oral argument:~is: 
now moot. Accordingly, it is d is:lis sed • 

• ~ .. -..18-
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, 5. '. ,IMPOSE, ,CONSTRUCtIVE. !RUSl'" ON DELTA.: L~ ·INC .. ;~,S:IN:RAS.tA'XE 
OPERATING~ AUTHORIl'Y':' '. ,- - -, _ .. ~ - _ .. _ ... _.. .. -'. ~ - .' '- , . . 

~, ~. I ,,,,' -." • .. ••• ' f' • '" , - •• '.' «. . "'. . , ,.:"' ", .... , - ....... : ... .-, .... : '-, -',.. :", ..... '. ':' " :. ...... : ,,, ~ ... ; ~ ,;,.' ;' ~:, :";:.:-. ,.,j :-~ .. "::':: 

....... - "" '" ACQUst'rUC1:ive 'trust at'ises wher'e a'~party holoing legal: 
• ..... , .. ,..~, .. ' ,rl;. ', •• ,., •. ,,"' .... _"' ..... ~ ,'.-~' "','" ....... '. " ."' ": • ".", ;'"':·-"' •• :,::~':; .. r~..- ~~'. 

"title 'to"property 1's"subject"to"'an equitabl"e-'Quty eo eonvey,it,.;9,_ 
auothe: parry~~C on:~he:' g:r:~d:":b";it:'~ i;~ai:hol~e:r" ~~'l.a~ b~- ;."njii~1:iy 

,..._ ........ _._ ....... ' ..... , ... , .. "", ' ..... ,; .. _,' ... ~-...... ,..~. ""-:~', ~ .. "",', .... :·1,'·_~~'::.-"'.:.,' ~'r;~:':; -::')!"-_(~:,.,,'~'_' 

enriched were- he'" permitt'ed" ·to- retain" the property (Scott ~ Abudg:cent 
~ ... , ': ... .' ... ' ," .... ,." ," .... -,jO- •••• /to..,-, ,. ~. Or". '.- •• '.,· ......... ;r:~:/··"':·..,..~ ... .j:, ... ~~-::'~.:~ .... 

of the-·!.a'(.,. of--Trasts (1960) Section-'461-464;- p; 770) •. '!be unjust ., 
• ' , ••••••• " _, oJ •• .. ', , __ ' ....... ,..:_ p'" _ft. . ..... "-.' "" .j ,-. _:1 ~,~",: ;·'A# .... : .. :;,.:.~·_,.: 
enri:d:lment- may' arise~ out'" of ''WrOngful aequisitien"-of the prope:!:'ty ~ .. 

• '.. • ". '. .,......... .. ~,~.. ..' • ~ ... ,..... ,. J' • ,.. " - (. , I 

as where it ;ls a'cqa1red:; by:' fraud ;r-' und~e'~'influeii<:e .. -, ''!he'" equit~bie 
'F " .... ': _ , __ ,.. .... .• J. ,._, -.'. r .... - ," .k, • ''', .... _.,:", .......... ," ...... " .: ... ,.:: '. I~' .... :,.· .. ;·~:. .. ' wi • .1_ 

theory--at"'play'" is-'that of' a duality· in" ~ershil>'~ equitable and legal, 
_ .. , -," -:'"' "." ..... ,:. _.,_.! .......... " .,,' .• ,, ...... ',I "r,"" '. -.... ~ :I.-,:.:. ... :I} T ............. ,_ •.. ,..'::;. •. ,. 

and operat'es'on~the-'cOticept-that~the"legal' oWner cerely holds the 
.- .. , . __ ..... " ~,' i -, '"J' "x ~'" ..... ~.,.,., ..... ,' .•• ,~-.' ,- ..... , .... ';",t ~~'':'''''::::~L':~-:::;.::;; ;::,C :,: :.,;...'.~ ... ~ 

property" for" the"'rightful"' or- equitable -~e:z:;' the. la'W regarding tb2t 
.~~ ..• ,_'_ ... ". ........... r~. , .• '. , •... ,. ":, .... ' .. , ...... """''''',-4 .. ~.'. "·;~-:::··:~:·I·:'·''''':~·:'';:; J;~"; • • ~~:,_";' ..... :..' 

done.-·wh:tCb.···shoald~bave~·been done: _. It is not a true or 'technical . 
--.',.... .,.. ...... ,. ~ .. .'.' ... .,.. -,,. ~_ ....... ,., .. - .......... "_ ...... , ....... ". ,'" "". ",,""."\"jj; "'''P.'';'''''::- : .. ~..:,: :;.: :.: .... ::..:~ 

trus1:::,·rather-·tbe'·cOQr't:~· is" merely --using the~ ::achine:z:y ,of t::ust. to 
_~ .: .. ,. ~,_."~~,,,,,,j.,r .. ,.. .... " ....... , ... _-',' ...... ·1 JU .~ .""_,. ··r· • ....: .. :. ... :~ ,.~,j,-... = ",:::,;";:1. ~,;. .. ..:_;.::::: 

p:'eveIlt-ttaud·~'·"'''';--:· ,' .. ., ""'-"'- .: ., ... , ... , '.~'" .. ,....... .. ~ 
... r. '.':'. -; ...... , I"' ~\,.. .... , •.. .-. 

Of constitutional origin in tllis state, t;he"'pU?Iie -' .. -
Util'itie's:;~ Commission·;~s: be~;~pr~vided -:t:hc{ 'br¢3d: p~~~;;5oth .of a 

... _ ... ,' .• _ ............ f.!, ............ , •• ,;, .. • , .• ,,_ .......... ~., ..... 'I",'-- ...... _.:, • .. · .. 1'··0 ... :':~~ ~hl.,·.:~' :~·:.I:< . .J 

court; and -of" an-administrative tribunal'" (Pac .·Tel. -& 'Tel. Co'. v 
Eshle~n;:':(19L3):: 166~:C;';640; 650 ;::' 689)'~:'~~In:the 'Past eXereise-of--'thii 

.' ,..._. ,,~.,., ...... ~' .......... ,_ .. ,.r-,:.,: .... ,. ',._' .. ~, "",_ '.' ~'~ ..... - ",,:,.~.w _,',~~ ... ) ...... ,~~.'.' ..... ~':--::.: :::.. .. .,..:: .:.:'";,.'. 

broad array of"po",er, .,Ias-'petitioner notes'in its 'b:r:i:ef ~ the, ' <' 

". ,', ... " ...... ' 'F r ••. c .......... _ ~ ;.... _~~. - : ... , ••• "'.-...... " ••••• , ., .... '~~,:~)"':-:::..I'rl_,' \::;' ::.,' ..... , :.-~~.~ ...... '-:-:'"::':.'.J 
Commissiou-"has-invoKed -and 'used'" cert.a:r.n-c:onstituent equl.t:able powers 

"" ...... ..'.\ ... ,'0"' .... ".' . ., .n:. " .. ~ ...... ,..., ... , 'I" -. .... J.'-...... ,~.~'(r' ..... ,--.... -.' .• (=-';~ ...... ,J.';~= 

as~'-well··as "'str ictly ' judicial "powers~' ''W'liile nOWhere "irCtlle PubliC: . 
~"'''''-'''' ~-""r>4,_' •• -_s ...... -.. · . ..... " .. ~'''''.- .. '~,'.&.r .... ·I'/ ... ·····I".~ I·~.,I.';,..,. ~:-~/ ... r!'r: .. J~.~'.-'::"~ .. , 

Utilities Code";does '·there~appear any' specific ·provl.siOn granting 
....... , • ,",' , •• ,... .' • • ,." _ ,__ "',' , ....... ~. ... tI - -:..... .. •• ,' :.- _. :'t ~-,: .. ~i ... ~. ~ ~ ,,: "':" .. 

the Co=missioll"-ju:risdiction 'to~ exe:re:::se general "~u:ttab.le po-we:, 
it 'WQf..lld-:app~ar: that:'Seceion'70i ~of::'tbat ':'COd~tl'/ p~~!d~s:'::ixi':~pi~ 0.1 

. '". ~.-: { • " ' ••. __ \.j" .,. •.• , ... 'u.~: " ,-.,. '~. ;., ............... \ ....... '.,·,..T ,::~~-:-:.:; .......... ~-:. ... :.;t::. ~,~,')~',' ":. 
residuum-of "aathority, \·:tncIud1ng general "'equitable 'powers ~ to be 

.'n" ...... ;; . ' .... '. # "'r'r,~. ',', ..... '''''.'-'1 -'_"', ,. " ,~f .~'·t',·" ~:,<J'::':,~:;.:~.: .. '.:,,:," ... 1':.:,;:' .. : 
exercised "as' deemed--necessary·'by--the Cocm:i:ssion- in ~ appropri.a.te __ ea.ses 
to 'l:do:: a1:1·;t:biri8s~~~ " ~li1Ch -=are ':neeessary':and:~ori~~i~~'.; ;,;iIr"tli~ ": ... : :' 

~ .... __ :~"::::':"'.::< :;/, ... :,~~< '~~~ .: ...... : •• ......... ~.I~ ;::: ,,~~·.:'r:~'~ ·;~:.r~:~ ,t--,:': ~':;:::':':-::-"}:: :-::.' ~~~::~.>:J"':'1f~> ':':~: : . .' 

]J../ ~Califomi3 ::Pub'lie Ut11it:tes"Code~:Seetion "701:' - . .'.~ .. '....;:;. e" .. '., .I .. 

, '. '.lIl'he:'corilcission maY:;SQPe:vis~"<and -:regula~'~ '::~~~'y Pcibli6 /~''; 
utility-in ",the ;'.$tate . and ~'.may.: c·do,:,all;::things;>-:wl:ie~her-:-;::.: ;,' '.:" 
specifically d~signated in this part or in adQition 
thereto, which are neeessary .and convenient in the 
exercise of such po'Wer aDd jurisdiction." 

--19 ... 
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: ~."-. /', 

... _', ",' .w_,""'" ./ ..... ,-,,..' ,....,"'. '", ..... " •. ,.,., ........ , . .-., ..... ".<P,r. ".~' 1:..",,":",/,,,, ;..:.. 

' ... ',~ .supeiVfs1On. and regUla.tiOt1~· of' pl.lblic" trCi11':1es·;'.<,:Col::!:.$ider1ng· .t:b.e:.(. r 
.......... r,.·, ............ .,y" ,',' '," ........ ~ -... - " .... 

broad constitutional grant of p<'J'!Ne'r ,. and .the .,legisla:e~ve enaet.cent 
of'" S~c1:i;Ori:;; 70{' e~:' f~~ilifi~~v. :the' exer~'i·s~.' o:f,' ~~t ~ P~~~r,.:legisl~.~n 

~.~> -. ..!"-.... '.::,.":':; .. ~ ,-;2, \"::·.I~:". " .. I,,~,(,,'-.... ~,..., .. ~ . ....... ,.J ""'/.' ..... r •• '._ " .. _ ..... , .... >oJ • ..... .,A..oJ'....;, ........ -' .... 

cert:ainly" cognate and germr-tne to:,. r,egulation~. b .. .tbc_. opinion of:; :-i;'1 s 
• ',. t· ':~.: ,-,,'~ - •• ~, ~_~-:"",~i "'::" '~', ... :, :"'." .... "".'1';.. ',:, __ _ h .... - '.,. ~ ...••• ~ ...... .'_ .>-' ,. .. - 0''''" " .... - ... -..-, -

. e~e:r the Commission t s'· au:thority~includes.jur~s~ic1:ion t.o:.:~ ... : . .:7~_' 
·"."'r .... '·.'~· .... ,,··1 ... - ........ _' ·,··-· .... ,~··-t' ..... , ~'" . '. '1., I_ ...... _~~ •• """', .,,1. ,.,_ .... ~'f '.-

imPose'" a" c:onstruetiye -east-' ';i; a- proper case., HoWeY<er::pr"' before., ... :-
: ... ,.~.~. "'~",; r.' .~ ... '". ". . .. .. ':- , ."":" ..... _ ..,.. 1,,,1 I'~ ::.~ .... ! __ ~' ... , '.,... J '.. ,_" ,,' ',~ " • ...... 10 .. • ... ... ..." ... --"0.. ..-"" '... - .... 

reac:hing the ,ultimate., question. as_. to_ whether~ the: .. instant- prpcee~.ing 
' ...... ,,-.-:. ~ ..... , •• - .... ~~ , .... 0<," ... r .~,J',:., ,', ,.,..f, ,"", ... _,,. ·•• .. T· .... ·' .. ,· .-.... ~, ••••• , •• '~ ... -

is',a'' proper one for"th.e-' imPositi~'"'of.~a. constructive trustOQ,/;;;,~ ,:, 
- " ... : . I··.,.... - It' ... ~,' ... , ,..... .)' I j .,. . If .... , ___ ,.. ...... , ', __ • ..... .. , ' .. - Or 

Delta"," there' exists -'fhe"tbl:-eshold: iss~~-·~beUler~or~.not .. 1:he ... fraud ....... . 
"'. ~'-'" .:~. ~:'_:.,1.:,: .. ,_' .... _: ('< ....... ;~.:;:','; r:', ..• "..,- " ........ '*', .".- .... } .. ' •. ',.' ... ,../','''-* .'",,- .", .. ,._ ... , ... ~" ' ...... ". ~-

a<:tu~lly ,exists as alleged ,by .petitioner .... J~e~use .. of". the-y'~c: .:.~';' . 
. ~.~,:: :;.:';.':'>'~..- ...... -'.','::~ .. ,:~. ·~.:· ... /~·;""·",, ... I<"~':'/""" ·."1., ..... _.-,,_ ~,',,_', .. ~," ....... ,'.- 1l<"'.."J ~"' .. ~ .... -

natlJre of const:'ruc:tive t'rusts,. .8rly. fraud. alleged. mast .. be,..,prove:l, ...... :-
-,<, .', "~.""'" ~ , " {..... '. -;. .._, ".') "....., '., 'I, .: , . .." ",'. ~ _ ... ' _ ',.,1 _, ., ~ l' ......... , .r ...... ~ _..... ~ _...- . ,,"' .. -I'- • 

. c:lear'ly" and'" SatisfactorilY;" . The relief asked. i5 .. S0 c extraordinarYr '-, 
"~ • . ·~-I .. "'~,'- .... · ..... :-'"' •. ' .... ''''' • • •.• ';' ~ ... ' .'...J..,' "" .,,...~,, :.' • ,-.I, ..... _#0 .... :' .... , •. ,..- __ ... _. ~t" .. 

that"it"l,s"Oniy -Where', i~ ~ is' fai:ly .. c:~tain .. tbat. tile.·circu:a.st.ances.:: 
..... " '" .• ', ... ,.,.. -("" ~""I''''~ ... ~ ..... , '. , ..... __ " __ ' __ ""...... .... . ..,...... .. ...... 

ca11irig-'£or .. the "rei:i.ef"aceuailY'· exise :'- that the exten~~.::~f:J.t .. ~~ -:~. 
can be justified. _ .. _.. .'. w'o •... ".' ~ ',_., ••.•• ~~ •• -- •••• -~. ......... : ... ~ a 

,.-J ..:...,.. r', :~; ':'. ") : .' .J, J ~>' -' ..... ~ ._. .; ...... ~ " -.1'1 • .. ..... ~ ,.. ': ..... ,.,. ::.1 ..... ' It J ., ....... '"" • __ .... _ , ....... ,~ ,- J __ ..I .. 

: _; ... :::'tU~;.,,~~t.~ ~~::th~:;~~~~.~:~ll.eg~~:.~o.~v~:,~~~::p'~P~~~~~:~; 
upon the Commission 'by Delta.in tl:!is instance? ~.It ~is~that~:,Del:a ."'" ,.. .. , ..... :: .. ., '.". '~<, ;. /' • ..'lu •. : ..... ,'"'J"-.~;·,",,,,,,,,,c-.l .1 ",_w .. ', ... ,.,. .. " .... ' ~ ....... "~.'..,. -.,"', _ ........... ~, ...... ~ •• , .... 

Mel rio--inteti't":roll·-of)Iia.-:::O:tai:l.ing...Alltr~s 3S, an.· operating I·cn~rie: ~;.''-
...... :.,:;:. _.-~) ",;'-~,~~:-"7~ ... I/:~~· "".~"I,r .. :.."0 ..... ~~...... • •. ,~ .. "- ~ .. ,' .. - t: .... ~"""- ...... ' ........ '~ .. .- --,,' ~",..--"""~~_ 

and that its representations to ehis effeet. to per.suac1e the.... ',.~. ,,' 
.:, ... ~:: ,. "",;:.;., •••• :.~., ;' ... , ::,: •• ':;' .": ., .... ' •• : ... , .. ' ..... .... ~-I"I ... • : •• .' ..... '-I~ .... , "'.' ........ ,._ .... , ... .... 1'.,.1",,, 

Commission to authorize the aequisition"par:ic:ularly, ... 1:lclud:£:llg. .. , .. ' 
"'1"" ,.., ...... :, ~' ... ' '. '''', -"'.' ,~. t"'>'. I .... " ','..,J .' ,.,. ........ " , .. ' ~'I' •• .. J, •••• ,~.l.,".~, ~ .. , .............. ..- a.". ..... ' 

tl:ie"shirllmer.itigprospeee·o£~,sav~~,the:jo'bs_ofat .. least .. 400.Allttans 
~' ,_ ,':..J', . • ,') ..... :. \:,..,: ':".~'" '..,,,:;'.~ ,_,_",~') ..... )'~~., ......... ~ .... ,~.~ ..... "._."..r;".~_" ,~,~J- .. ',.. •.. 

empi6yees" we:e either reckless or int:entionally _.false. ,.~' ... \ ".,", " . '.~.' . 
' .. ,' ... ~~ .. :.';.~ ":r";-_ ", •. /'., _'.' :,,_ . ..-.."" .. , ...... : .. 'l .. " ••• ,~~, .• ' .... '/~', .~. .. .... ,"._ ... 0/ ' ..... ,-' ... , , ........ ~,.I\,J ~ .. _ .. , .r .............. T' 

'. PeeieiOlle:' ,argues. that .. Delta~,s "repre~entatiOl:l$ ... to_:l:::.e .. :; 
, .... ···.;:'l'· .. :~. ,.~.:~,: ... , ...... r· .. "· •. ..... ', ., .... ;~.,':.J',' .u},~_-~ .,'.!.'.",l ',., .. ;0. _.~. ,;, .... _.4>'.,,_ ....... - ....... -' ... ,~ ..... ~-~ .. " .. , .. -- , 

Cotllmission that it believed i1: c:oule "reverse. the.unprofie.able.. , .. 
, __ '~.::. ;-',-' ':'".·.I.::: .. /(~: .... ---~!'''''.''''' :,4u, .. :.1 .,'" ><,'_ \ ,: .. ,,~.,,_.J.!, _ _ .. " ..... _ """",,,,,,_.,... ........ ~'-.;., _ .... 

:ec:o:r..d .. ~f ~~.~ t;~ns'.-:were. ~sed _.~~ a , .. ~ c:w: ~?~Y'.~ }~~~ \;'!~~~Ee;:;i~~l·! '. '. -, 
, s.~,~~Y . of. .~i,f~g~ns :rev:.~~es._ ~d . e#'e1i~~ ~~ /:.~P#-~, .~,~~,?, ~. ;; :"~ (. ~: :.,'~ ,,~.~.:, , 
, .' .: .••. ' -J ' .' .,'... .... c .; • .... .'''''' •• ~ _~ ...... ' I,"" ...... " ,'~ I .of/>...... ..".. .. 

exaCliner finds this assessment. to ~e. a ,rather,. shallow >evalu.ation " . 
of t'~~ ;~/iel~ee'~~·r~cOrd :t:n"thi~:- Cas~~ ·~·'~be·.i~iy"i974-h~~ing ~. 

_ ..... ·"on"-th·e--tnen-·pr·op-oseQ:,:'acquis-1£r~. Delia: s"'pre·siclent-.. , tes:if'ied;,~t -:::-~ 
...... '..,. ... "_ .... .I' .. "~:.,, ".oJ .... : • .,... .'_., -, ... , , ..... -- ..... , ......... -,.-- ........ ~-." __ •..•• 

some ~,~~~h. ~~~. /~.i~:~:,~~,~:e~~~;;~o~.~~~ci~~c:~~Y: fl~ .• t~;l;.~::lh~~~eere~­
t reaslJre:r,:..: along :,with::b.:ts ; .people:~in:;;o~a:'ions<and ~othei';;£telds, 

:': .. :.:::':,..;.: :;~: '.'.::. ::::::.~ .. : ... ~::; '~~ ': >.: :"':',;:),::.,: ''':,: :'~\~;::1~:~2~ 
~,::~~' • ,.,., :; h •. ",,~~ ':.'.:'.',~:"':':. ~:';::." J/:':'-:';':.~ ... :,~.i:~I·"~: '~''";~:, .::;.; .. ~ :,,~t .. a 

f: It ,"':":' _~~; ~:.. .. ':' '.:,:::.~: -::~ .~/'"":' ~'., '':', : ,,:,t· '-.::. r:·'. ..,'~ ' ..... ;~.:.::\..: :~,;,:~ .. 
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, 5. " ,IMPOSE_ .CONS'IRUCIIVE ,!RUST,., ON ·DELl'A.~ LINES.> INC ... ~~:S~ ;:I..~l:A.T.E OPERATING- A'Q'IHORIl'Y:' " .. _.' ... -' .• ' ~ - -., -.- --., - - -, .. " . 
... ~,..~ .- "",.,. , ..... , ,",': '" - ....... ~. ',. ,. , ,../., ,', ..... ~ ..... ..r ,,'0,'''', ,'" ':. ,..... ~~ ':"" ,''''- '.:" . :'::~ ...... .:. ~ ~~:: -:;~ .":;0:" j:;':;'~'~.(. 
.... ' ...... " ... A c:on'struetive-tru'st"'arises ~here. a':'party hold1ng,}egal~;, 

• .,,' _~; .. ~_ ..... ~.' .......... , ". r' ,'" ' ........ "" ",.,,,, .. , ~,'" - ,... •. ~ , ......... T" :.;,j'.~: .:.: ... ' .... " ;; ....... _ ... :l~·\· ... "'.'" 

:··tit'le·· to" property 1's" 'subj ect" to" 'an equita.ble'· dU~1 eo cCtlvey" it t:o 
anothe: parti:~c or;': the~: groond~-' '~ha't~: ~ l;g;i' hoi~er" ~,~i~~ b~~: ~j~;,~~y 

,.. ... ,.,,', "U""", ',' ; ..... ,.,: "" I ..• ' .. ,.,~ .. ,'0. ' ..... ,.,.. """.,", ,'r""'J ;"'."r ':'~A::"':' .... : ~"~;'.~-, ,~':I" ..... ,.i, .•• .-

enriched were- he- ~r:nitt'ed·- 'to" retll:£':i" the property' (s.coct ~ Abudg:ent 
.. " • -', .~. • ._. ,.,' -,.., , •• _-.- ...... ".., • .-', ~- I' •• ~. "". 

of the::I.a~·:of::Tro.'sts (1960) S'eeti~1l:"461-464;- p~'770):H,"nle~ ~ju~t' .': 
• ! .' _ I' .~.', .. , ~, ..... ..," ~.... --. .-;"...., >. f"', I \ 

enr'iChment: may~ ari'se:: o~l't=:':O{WrOngful~ aCquisition"of"" 1:he- propert~;;', -: 
as where l.t-"iS a:cquired':'b);-f:ra~dor- ~~Q~~~;'~~:fi~~~~.·:--;Th~·~~~it~bie 

.. " , .. : .. ' _ 'r.' ... " .. "', ,.. ~ .'. d. '. '.- I'~. ,."~ ... ''''" ... ,i r "'" I." ... , 4:·::.'·,· .. : 1Il~ •• ':~c,_::,,:, +"'.,:. '-"' ...... 

tbeory~at"play·is'-that 'o£'a duality'· in" aWnership; equitable and legal, 
.... ~, . ,..' .... ',. " .. ~~,...>~'~ _ ... J-, ... : ..... "."','" ~ ...... C \ ••• ·1 : • '. -",::', :,;""':~"..: ... :~> ',r_ .. _.':."~.:-:;'_. 

and operat'es v on"the"'coo·cept-tb.3.t:- the "legal' owner cerely holds the 
prope:ty':for:~the:'i-i8htf~i; o~~- eq~itable;:b~~; '''eh~~i;~\~~a~~irig~ t~t 

" .... 'os' _ ., ....... ~.. .,.. r-', ,'., ~ -.' .. ,' ~~ •• '.' ~ ~ .,.:~" ,..f r' ..... ,:;-:-,: "',: ,~:'.~: ::,~,:; ..... '.:~ '.;, •.. ';" -'';' , _.-:... 

done"'whiCh"should"have"been done:" It~is not a true or teclm:tcal . 
r •... , ,._~'., f ~_ ... ",.,.:~. ' ... ·'1 ..... ".~\ ..... "''i' .,..,. .... :. "', ..... ,' ~',"~ ..... ,/ ... "./~",-;-' ;-:,.: :;...:: '::,',;:'"'..,: 

trust,:;· 'rather'-the"c:oart-is·'merely'·us!rig the "::ac:hineryP,of trust .,to 
prevent';:fX'aud~;-:'':' ;.> ',' :,:-~: :. :~<:> ,:.:: .::~', ,,~~' .,;.~~ :':,:. ,:..:~"; ,.' -::. '~~~'~. '. ~~ :~" Z':·,:";~'. -"::,,.~ 

Of constitutional origin in t~is state, t,he -'pU~!ic .' ~ ., - ~ 
. ' .... - -" ' ' .. " - ..... ~....~ -', ,. _ .. , - ,."" - "'",' ~ ~ 

Utilities :Co_ssion-./his-'~been<,provideQ "'the'brOad ~ powers '" ooth of a 
_ , ",' .~, . . '., '"" _. ,_' ", ...... ' ,,,,,,~ ,., .... ' .... _ ....... ". r~"'-"~ ..... '"' ,'" 

c:ourt:'and::of'::an":administtaeive tribtrrial"(pac: .. '·Tet~-·&'Te1::'wCo~~v .... -

Esht~n ;"\1913)'166'~C;'640 ~ 650;::: 689) :~:':-'rn:' the "'past: exereise-of'thi~ 
broad array of"p~er ,:'as~petitio~~r notes:~'its:;~ief, ~-ilie: :" .. ~ : .; .... 

• • ~ .. ' ......... _., . ," ,.._ ,'.' ~';'I"_"""'" /"..,' -. ..... , c • ·t.·, .. , ..... ·" 

Commission ;";has" invoked ~':and 'used -certain '-'constituent "'equitable '~ers 
.... _,. '/' .' .-., .", "'." ~' ... ~, "r -.._ ." ......... ~ ... ~ .. " .... ' ....... '.' ..... ,-.~ .. , .... ;~. ;.~-;.:":'.:~~= ......... ...:.. ........ , .. ' ..... -:: 

as~'Wel;l' 'as" strict:ty- jud:tcial"po'NerS':~ 'While no-where 'in' the Public 
....... ~, . . ........... - -r'.-'''·'' -... ......... , ." -. ~.,' -.' .: •. ,.. .... "", .',~"'.'~." " ;·':~)··f·t~ ., .... 7·., 

Utilities Code'·'does·there-'appear any 'spee:t£:tc'provisiOll granting . 
" • _ ~ ,- .4. ~ /.,' • ., --", . ~ ...... ". ... .. - .... ,,... ' .. - .., '~""'." 

the Commission" jurisd:tetion:: to" exercise s,eneral ~ Cqu:tta~Ie power, > 

it 'WOtlld:.'app~.ir·'that;Sect1Qn'iOi~of:itb.a.t·-c~~llt p~~id~s;:~ti-;~pi~'-' 
,'... , • -,_ • ', .. , "1",",. '... . ' ... ," ,', . ', ... ,','. ", .'''' .,,- ,""-. ", ~. ::~' ___ . ;'. :~, r:. :. ~ -;,:' , ": 

residc:um"of'-authority, "ine!ud1ng: general "'equitable"'powe::s, to be . 
exerc:ised:as'de~Qed--:neees~:r:-i;lby~the cocmissi:on~"in;;appfopf'1:it;e'>:~i~s 
to u:do;: all ·~t'hitlgs ~ ~ '~.; whicli ':' ar e" nee~s;.ary :::ane< c~~~i~2·,·: ".1ri;~'ih~:~ ~.: .-

,::~:-::-':",~:' .. ~.~~:~ '.~,:.'._,"':' .-,",,", .. :;: :.":'~: .... ; .~:~: .~,.~.<:: ~"H': ::.::':;'::":;~',: :-::: :,'~r-:''),:, .. :",''.~' '.'1,",.:: ::. 

11/ ~ Cal:tfornia ::pUblic'Ut111ti:es' code":Se<:tiou701:' ~".:; "' .. ,.' - ~'. ," 
--- 0'" •• _ ..... , • ",'".... ,,,..o.j.,'~,.,, .(- ........ :~. 

>. u'!he':co=ission may"supe:vise".and'regu!ate-'every pUblic 
utility ~in ""1:he ,,;State- and '",may ~ '.' do·~'o'lll :-:th1:lgs,: :vhether -; '-', ' 
specifically designated tn this part or in addition 
thereto, f;Jhieh are necessary and cQnvenient in the 
exercise of such pO'Ner and jurisdietiOll.u 
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EXh~3!T NO. 1 
.... ', .... _#' ....... "'_ ~ r.. '+,. "", ". I :'~ 0-' ' .. , '~. : < .... " ', .. ~ .'.'" :'" .~ .... ~ :,:; -:'-'~ .. \.::~: 

~orkedwitli "ihesec:e1:iry";;1:'~easa:e,:fs' counte:part:, in. Alltrans , ~'" 
.... - .'". ~.~'~" ~ .... "; .;.,: .... : ..• -:" ...... ' ':: ;:: ... ,~ .. :;:.. .. _: .. 7.'~., •• '.,:~-...... _ :." .. _., ...... : .. '., '_:w-, ..... ;,_ ,; ... , ..... ,.' ...... ~ 

'had 'eonclC::ded" from "their study that Allt%'alls .eould ube turned., .a.:()(:IllO 
• • ........ " .... , • I'T~ '" ,', ,"." •• ~, .... " ' " .',' _ " ,", ... ~.I)'_ " ~ .... , ........ ,..J _,,' '," .. _W', ...... 

atid 't'urned' around' :tn-a "short,periOd of' :.t:.~ .and, made, ,t~ .ope:ate. in, . 
the' bra~c~'r' .'.:; ~e"~'~dld~:tin -wi;··:as~ted·l·i'·macfe: a.f.t~ '~".·~~:d~pth· :"'~ 
analy's:ts:; ~f :'tli~ ;~Aliiri:is :'J:e~g~ for' '4 ~~~~k~i~"in 'APril: 1.914.,.'., 

" , .," "' •••.•••• " ~ ~. ,,' ~, ;...... ,.'/ ,.... ,).. .") .--- t' ...... ,.,. .>'." ; ... '~.:.,".":' -:.:;:. ',0'''.., ~, ". --' __ ' - J'. f ' ...... ,J, .. 

. (the' -then tcOSt·-e~:r.=eiit Allttans' 'Prof'it 'p'el:,iod1 .... In. that ana.lysis~", 
:i'~eoreirig~ ~td' ':elle .·testimodY -~f' ;~~i~d't s': '~e;1d'~~~ ~~ '~i£mi~~eed~ ~,' ;~,:, 

,. ". ~ ,.' ..... ', .... , ,j ........ , .. ,- .. - - "",' " .,' .'", .. , _ .. ' ." .. ..,i- ........ ' --", ,.) ............ . 

-atr'the' ~areh(xise and 'drayage' "divisi~ p:ortion_ as~ ~ell ;as.,~~."., '.:. ,'; 
interst'at~ ~~v~cie;'~ and-'theri "ifier' ·a:ppi:fca~·i®.:~fj)elt:a)$·:~pe%at·i"g 

_ .... .... " ' . - ..' , ' -., r •... ,~ , .'. .' ... _' ...... ,.. , '.." .. , .. ' _'" .. 1 , , .. '" .. ,- --" 

ratio exPe:'ierie-e ~t'o"the' Allttans"opeia£i:on's~' '~(tD,elta. people"., '.- '''~ 
~ ',; - ," --~ ....... ,._ . ... ..,.I~ - .... ,.../, •. - .... ' .~ .. ."I 

concluded that t:hey could achiev:e monthly reduetions ... of,. approximately 
$177 ,o0'6';-'~the;:~bi ::t~i~li ili~~i. ~~und'~~' :nles~:r'e'd~e~i~s. in. ,the 

... ," .~" ... r ,,"' ._ -<-" -,,.. •• ,... •• , "L .••. ,.. . ~ ..".. .. "'.1 ..... , .......... __ ................ ..-- ... , .. 

tes~':U:ony' 'wer,e' 'specifically rela-ced" t}) -ar~eas iD.vo.lv.1Dg :ma.inten3"ce> 
• h.,', ",', "' __ '\',~", "_'-_.~. :', :_":,'::;.::::"":';( .. :; • ~.,.: .. :; ..... ..:." ~. \,. •. "1 .... , ... ~ _J '"'....,J ....... ~-.'-,''''. 

ll.rle "t'ran$p~ort'at:tori' operations" te:c:ixlal opera.tions I. ,co:tl2:l:lWlieation. ~ 
' .... '~. " ..... _ '. ~ ". .~ .......... • ••••• , ...... ,.,.. .-... - :.. :;'~~' ........ ' •• : ...... 1 .... ' __ ""J_~,,,I_,.,, .... ,,.,,t .'~ .... -

expe::.s"e','r'el'e·ase-l· of 100 leased' and .eXee~s er,aile:r.s.,_ subhaul:tng..", - - . " 
if.tlpr~e"~t:~·;"'el:i-~~D~~iori; :~f Tr~ns~ort_ Clea%'#gs~ j.i; ~oiiee~i~ ~f· ~' 
fr~!8ht""bills:, l~;s' an:d· dd~g~~:C:la~~- int~ati;;n~' of' wor~_c;, ... : _,~ 
compet{s~at:!~n ~e~s~: 'O?:~'ld~{~; 'S~~l~=- "iilst;;~d).,. ~empl;;'~~ -~~~~"~ 7 

,_, ~ ... ",_, ..... -. "',·· .. 1··' .>~.' '"' ,I, • ...... "'_' •• t-_ .... , ..• ~'_' .•. , .... ,' ...... ; ... ,., ...... _____ .. ,.~..i \(<J~,~.- ..... 

as's'O'c:i:ation due's, and adQlinistra~ion'l ace,ount,ing,. and,. pa.y=:oll .. expense. 
~ ~~'." ~ ... ,.'~ .'; .. r··· . ....... ,~ ,'.".':. :.-> /.~-: .. ,""':·~·.r-:· , •. ~, ...... ~ .. ' . ..,_., _ ,""' ...J'~< .. , .. -' ••• I ........ ~ ' ..... -, 

Petl:tionCX'" -ev:Z:oe'neec:r 'little in~erest at. the .. t,ime :tn~ eontestixlg,' or. --' 
, piob:i:lli: ~t~es~ detail~Q' 'k~'s~rti~:s' '0;,", 'er~~'s-e;aimin~tio~ -, -';;;;d~'~t"'" -, , , " 

",,--this-·point""·in~tme·,±t~therefore-::t:s-··d:tffic(lIt-"to--ereQit~pee-;:tronei:'s-:-
, "",_".~_.- •.•. " .... I·, ....... ·:~· ..,.':; .... :,.". ':" .. :, ~::::,.~::..:.",~ •. : .. ', .. "!_:' .. ~."" ,..( ... ,to,. ~~ .. _ . ..I(_ ""'" .• -:....:.~ 

, ,:. ·ehar.a:c~¢r'iza tiOn' ,of:. 'the: stUdy. as ~.I ~ur$orY'_. and::.~' superfieial~s .... ;, :,Jtathe%' 
. " ••. ', '" • ,_,._, ,~f,., __ .... ~I.." • .• • __ "" • • , 

, .... tb.e~reeord- tends::: str:ong1y·.;··t·o 'the,:reOnelu'sioii: tb3:t':' ~b.e~' s:udy:wi:s~ if not: 
.. r', . ., .. -.... -: •. ~. /.'.c;;. "',:" \.' .... _'", ... ,',:~ -A'-", :.~:,;~.~ oJ I'~:' .. ~ ."._1,' t~ _' .. '4> ... :', ... ,.,* .. ~ ....... /1 ... ~.,-",- ,..-' ••• 

withixi 'it's' neeessarily;"limited;;.seope~ eomprehensive~~~~at.least,=:::::': 
... ' .... "'" -- '.. ". - ... •• 1 ... -' w ... ··... • &. ~-'"'' ~.. - , - , ,,: ," ... " ......... f" .. ' .... " ...... r I._ r 

author.i.tative,and:, providee(Under'~the'tice'" 'constra1nts"D~l;a~_ r;h.en 
~ I .... r .,' ..... .. , .' ~ r • ,''', '. ... .. r-. ,.... '. Jo. ... • ... .".~ .. , ,,;" ": ::" ',,' ' .... '.~. ';', ~ '" .,_ , __ .,..} ~ ' .. -'., jo ••• ' •• 

'. faced)::' 'a:' r,ae,ional", busilie'sslike;" ,basis for:. D,elta to.~ .conc).adcL that with 
• ' .... "''> ~ • .,.,' .,,,.,, - ........ ' ~,. :. '". ' , j' .:'" ' , , \. r_ .. " '...... '","" , •••• - <" ... ,~ 

close management:::: under Delt3',:'pol'i¢1es:,t' ~st3ndards,ancr::practiees'; the 
.. .. ... '.. ~. ~ .,. . " ~,., .... ". .. ..,.-.....;. -.'.. ~ "'t' ...... : ..... ::..:- I 'ii, ~.A,; .... /I' ~~ ,,' __ .J _ ":" __ c1_! .. ~. 

Alltr,.an's·· ope:ra,tioti>' eould:,very:,p~ssibly;~ be.:, sal:vaged;~~-:Certainly::uone 
"~.' .,', " .... I • • ~ "" ..... ~ ... ,....' ." .'. '. . .. ~ ,. ~ II- .' ".I< 

'. ,of';' this.:: por.tion~: of:; the record can:;' be 'saic:r: to": emde even~' the_ sl::Lghest 
,... ... , ,.' -:"'!.i ~l', •• ".! .• "..." " '",,' ,.., - ",,,.' '., :.:.-~·"",·r'j~ .... ~~,,:'::.J~,:',"'-rJ_I:,:,:~: ~/:)-'I.,_"".~""_' 

"ro"",·~·'i of'" f ... "'u %.'" "'- ...... . " ". t' .. •• _ •• .,. "- ~. ~ " ".T ..... - ~. I", ~':;,~ _~- -:: ~. ~~ "'.\ J:''', 
oa........ .Q <;I. .:,,~';::h· ::.c ::~.-:;.:-:::.:-:; )".~,., _~ .. ~ -_ ... ..,. 
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!here is no, question but that Delu cade .a strong and , 
'... .,," ,-" . 4 .. ·· ~ ... '.' ...... _ .. r.l_,.... .• ,nr • -' .. ,~ ..• ' ... ! .. , "J"".""~':_' .. f:'.:·~.~~ :'~.·::I·' '~)''':; ;"'~- ...... '~: ... , .... .''.,:.::,.''':-

appealing' 'representation ~~o"'the' COtm:nss'!ou regarding ~tbe, jobs of "the 
_. _.. . ..-."'", .••• , _'. '. r p,," ..... ", ___ ,,. ~:" .... ~ , ....... , ," --: ..... ..-' ;",:' .~:':::': ,~ •• ~ h~/.';:_·_~r::r:.·I:1 ~t..,r. 

Al;l:t'ransemployees'; -Ktthe" 'July -t·S·; 1974hiaring on the ap?.1.i(:ation7 
f<. -' "-, ". ,. ........ ', ...... _ •• ~'. ... :., ••••• ' .. ~.-, •••• "'-""--/', ;~._ .:,i:;::',':/':.: .. ,,~,'. ___ ,H '''''~'-' 

the' Delt:t' 'president" state<r"-:ha:t' 6f"'equat' "i:npor,tallec to~ the.,;nt.er.est . 
... ~""' h,', ..... ' ... " -:.., .... - 4','·,' .... - .f' "'- ........... .',. ", . ',',.; ... :~ .... ";,..", .:. . .-: ..• ,)::::: ~~::._ "'" ~ .. :..;- """"~- ."~"" 

of the -general 'pub!'ic' "as" would"~ be' 'retention 'of an .intact ~sb.ippin.g., 
._"' .... , f • • ·'r",' _..... .~ ........ ( ..... : ....... -. ':'-'J ,,.;,' ~ ..... _ •• _,-" , ..... 

entity, 'Would 'be "thc?"cont':tXlued .employment. ',0,£' ~h~ :~~~:h£\ll.~ emploY~es .. 
,", ,"" ~ " _'. ...... , ,.~ ........ "...... .. - •• ,.... :' _\',rv'~. . _"'", ..• ..,_ ...... ~.' .. , .... , .. ~."." ..... ; 

'Xbat" 'it" all 'did' not 'Wo::k",'out as; ',repre;sented :In. _~9~4 q~s.. .no.1: .. ,.on_ ... i:ts, 
, _. ~",' .... , T" ''#,' r'- .,.T,n.. • TO'. '._',_' .• , ..... '"" .. ., . ·'d~:~";"'-'-'·:!'.' ~ t .••.• "'_ '-..I .... • ,:L ........ ~J,r. __ '.J .. -

faee" 'serve""t'o' sully ''the,' -origInal' s-ta't"ed "inte;i1: ,3p,d h~~~,~"a~d, ~indeed, 

the employe,e's 'di(f"gain-:~y7 "$~ '~~qc£;(iJ.:t:i~~'~~~; u~~~~-p~;~i -t~~i~: :i~, '~,,' 
'r_.,., ........ ~."' .. ........... ··,_ .. r.,.., ,~, ... , .... ,..', ... ,1' •. -, ..... -. '~ ••• ,. r;;: .... . ':'.,<.: ,.'..,},J.,:.).I.,.J..A .'_"L~ ... I."_~' .•. ",,,,,, 

'nothing; -ee:ta':tn- 'or' guara21:t"eed' 'ill 'toe' bUs'iness 'World but ,the,." ,~,' ~" 
/' , ~ ..... :....., ,.'. I' ,f' 1- "", ro,' -. '.', .- ,- ...... ' ...... -",~",- "". :- ' ..... :', ~.~:' ... ~. 4-'~ ~)~ .... ::.;. '~.-:': ::. ":: ::: :\ •• :.:. '.r .~.'.. ,.:".. ..... ,*"" .' 

eontinuation"_o£··ta~e·s'~·' '.""' .... ~ '''' '" ~. ____ : .. ' ,~"_ ... ,._:,' ..... ,.:,. _ ... ", ... ~,~_:~ 
.......... , ...... _.,..,~~~ .... ,'., .,..._ .,,,,,;..,~ .. l ....... ',_ ~" ........ - ..... i'I,·· . • , .... ,/ ... ,~ .... ''''''''' .. . ; .. Ii'" ....... , • .,_, ..... • J,., •• , .... _ .,.01"-

" .. '.'.,: "'~- ',' \, . ", P,e.t':t~:to~'er~·~:, "t:he.~ ~~~~~,. -l.~?~:, ~~ear~ ,P..~oJ~~~, "7'~~:' .D~~. ,~~~ 
acciuisitioi,,;: 'O'f-: R1ngsby' ?aci'f:rc~," Ltc;L' 'i6 "the'" point tbi1:~:Deli:1 .. makes ~ 

/_ ,.. _ ( .. '.' ,.,.,'. ,.. ..., __ "., r:_ ... 'L ,". - "" ......... , .::- :- (.' -:';, .' ~.' ": "'t., •. : I:.: ... ..::. :~-:~>.o::' ,..,; ',.I ,~:-),1~ '.' :~I·"''''''_.'''~ ., ..... 
3' praetice' 'of 'pur'd:~.:a:s:tng' c'ompet,i.:o.g carriers and then., o:L.seon.tllll,.1es .. '. ' 

,.' ,'U '", '~"'.'._"'.""" ._ ..... ,y',. •• ,,,.,' ••. ,,' ... -,.,.. ..... ".~ ;" ..... :."::. ::.;1':"; . .. :r._ ... ,:"..., .... c·('_' .. i l ..... ' ~.~ .... 

their'opera'tions'inv'an' 'effort "to' :lonopolize ,traf~ie .wi1:h1:1 its., "", 

authoriZed~i~rrit'ory.~' Ori~ b~iif' to":'tb.l:~ :·~ot'l.~n' 'p~:tidi~~ 'cOntitl~~.s. ' e 
: ...... ".. ' .. _...... ..." .. ', " .... ,.. ..... " "'-, .... -:" ... ,,".: ..... _ .. -',~ ,." .... ,. :'.",.~:: ... '::':: ... ~'" .. :..;~;:~,J'-,~·~:···.,'"/~·.'"~·-

!:hi·s.I tb%u'st;; '.lna 'agai:i"oake~s" the- aS$&t:ion~ sta,~:Lng,:. "In. se,pu.3,te, _', 
trans~e:t:'fotls7, Del;~{ his:· p~r~sel' ·~o~pe~~~,··ope:rai,i.o~s,_:o(~~.~y: ~'''~ ~ 

""""/ _ ..... ', __ I " '" + ,," •• ... ,..,·,.r<.···.. -If ...... " -. - "j --;. .. .. '. ~ .~_ •• ,,' •••• "~ •• ", .' ... , • ..... ___ tl··,· ... J.,,-" .. ··,,···,·· 

'Pa'cifie;"' Call:forn:ta' Mot'or~ Transport','· and, Allttans. In .each., .in.S,tance 
, .~ , ... ,. ~ '~ ... , .. ,._,_. '. ,_, .,._ .,:''' .... "-."",~',"' .. _ .... 'r:.: .. _~:: .... _.::;.~ ...... } ... , ..::;::::... ~ ",'.'"':'::~' ,~.-.. :.I_.'.Io,'_.,.r~.J .. ,;,:'''-

, De lt3/' has~ merged"the '- 'a'cquir-eo eompany" s authority 'With, i1:s own. ,ancl ,~. 
'~J'''' ,' .. '.~, ,- ........ '-': .... , ,--.-'. ,_.', -, ".:: ..... , ...... ,,~."" :;~-~. I" .~ : . ..,:. ,~ ... ·,::.::· •• :;I .. ~·./··> :::"':;·'.I __ ·,r.,.''',· ""-

then' el'icr!:nated" the purcha'sed- operation entirely,.~' , .. , In t~e~,op,1nion~,.of 
~ '::' ,::~,,~., .,~'''':'''",~'':':~:~',.~:'':~'''':':.:J-:-';~;~: .'~.--:, .. :::: .. ::,':: .,'~:"':' .. '~"'J'_"'''I~''_I ',_'I~.:,I .... .,., ..... :\ .... -_ ....... 

1'2/" Had:; Deita" not:~been authorized' "to acquire" Ailtians,:,·Ali~r.ans_,w,Quld 
:,~ ;.have~ been:::shu.t: .. down· fUllya:s-'of AUgUst:"16:;':19-74 'by-'iis'Aus-::ral'i:an 

owners..,. , .and" .the Alltrans, etlploye,es 'Would .. have-; been~,a.ll,;:t:e:rcinated,. 
losing" all seniori~ywithout' recall right,s" tp any~ pot.ential,. , 
eClployer .. ,:~ " Instead 7: a's::,par~~lof~> the·' acquisitio:o.'eoo;tract·, Delta 
and Alltrans. representatives. met, with the" Westc::1l:~ Con£eren-ce-; of 

''I'eamst'ers and'"representat'ive's of- the' locals involY~.,,~,and,:WQrked 
out: ~ .1.n:~ agreecent signed: by the·' pa.rt'ies:~" which agree:tent:" gave'>"" 
Al,l~ans .. employees 'Who·, ::U.gb.t· be-laic:, off as,,:,a: eonseqcenceof:;,the 
aeql,.1isition . both'" recall' riglit's to Alltrans and additional, ,fir::;t 
right: ,of .e1llployment;"right'$- for:, three'· years:"~i~h~ Del'taw~ "'Most· of 

. the Alltrans employees.,: by .reason of, :the acqu'isieioc.:"c-.did.:.receive 
-continued 'ecployiuent- bey'end' August 16 7 1974 to May, 1,~.7S~~~_,._, 
addit:ional nine months of work. . " ..... ~- .. ., .. ,,. -,,~ 
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.tbi$<:exam1ner:~·. this:bro.a.d-.~state=ent'~ insofa.r· '8S:: tbe'··intent>of·-its-:: 
thrust in' the' context'"_ of,:, this'·motion=. is":' to ::cast:Delta'::in the role' of 

. ..' .. . ...' .13/,,·- ,...,,. ...... 
a. scheming .. predatory:-: operator;: :d.sspeaks '~,tbe ~re~ord~- ,.' .' ·1:he -record 
in AppliC3tiOtl:;No;.2 53518:silows tha't'R:ingsbycP,ac:1fic::~~;I,;td:'~: as;:,a'" :~:: 
eonseql.1,enc:e ,~of :jcOlltillaed ,~=prof1UlI:>l;e'~ope:ra.1::tons·::tn~ c:er.caiti ""of -; its 
business,·.determined:::that:-~,it::.'Woutd be::'advis.abre:;io":discorit,frlae,::pa;~t of 
its intrastate:'operations',in~'Cal:,i£o:nia, while~'retai.lling'~'6tl:iercp.a.rts. 

',' Accordingly ,;,Ringsby f sought ,<and "::oota:tnecl··'Cll.1thor:teY::frem ::th£s!:',::; '.,:: 
II ,...... • '," II ~ .. _ ., ........ ,. , ,...t ~~ ~',i.,. 

C()tI:ltll.-ss;on~:to:"sell to·~Delta.:.only,:,it:s ~:higbway ··c:ommori:·carrfer , ... ~ ... ,-

e~;1:;i£,icate ,":: but,::tJ.ot:-its e<loipment ;:::ter::nl.na!'s·~:-'·or' bu-s:iJ:iess :1<=B:1 ",~. 
" ",~, til' .'- ... ~ ... - ......... , .. ,.. 

De,~i:s.:~o_~ ~No. ',809.0.3- issl.1ed:ex pute :.in, ::J'.anl.1ary ~1973-"lJl 'the -absence " 
• . ., -. ~ .. _ r' _ '" ..... I"""~ ....... - ... ! 

_o;'::-:1=:.n;~ly':,pr()test,::it-:~as ::foond:by::thi$:Comc.!sS~Oll tlla-t"1:be' ~ ... -
't:t'~sa~ion .w~;ld not .. be ·.adverse ·.to: theJ~?Ub-!:te -;::trit'erest~:-;~.;:~r-eafrer, 
as ~_; -::for~th.~:by.:its, 3:p.p-lication.;- R.:i:ngsby· no:lOager::,:operated::"a·s .... ~ ,~. ~ 
g~~~l .:,c,ommodity: :high'Way..::c:ormnon ·.carrier: ;-;tn ,Cal:iforn£a:~;~' Hawever:;' 

• • ~. • ••• ," .."',:::. - -~ -+ ,", " .• ' ". 

Ring,s.l:>,y,::,con~:tnue,s as,ra :viab-le ::and :sub$~t'ial Oper4't0:t'· bothAu'" . J.' 

. . , .. '. "'" ' .. .,. ~-. . .. ~ .. ,.... -/ 

int~.~_ta'te .. eoc::c:nex:c,e: and: ,.:in "ee::tainCalif¢rn:t;a:·se::vi-ee·~:'· Bat:' ~hl$ ~. ' 
t.r~s.a.et:~on ;s.cax:c:ely! mer.::ts,:the·:c:onnoeat~s ',ra'isecf'by ~!d.oner{s 
,~.~er,izat;ioll~ :0£ :.i.t" -.a:s· an.:acqa.isition: :.and ~el:roer.l1:e ... ellm;Xiition 
therea:f;ter ,of; ~~.:p.urchased -ope:ration~·-:, LookiIli~tt.~::~to~1:he ;a~ser:cions 
,~~~j:,_e_~ing .~quis.i,~'ion 'of~CalifomiaMotor~ "!'r ansPo%:t=/ :t:he r'e-carer' 1.n 
ApPJ4~t_ioll No.:.>4990:2:,:shows',:that ixl,:<l96:i--theCity:' Trans:i't 'Sy-Sr:em,= '~< 
as" :.1.:: :res;ul;~:, <1,£;:, :coc. t:inued-: :o~era.t~g·, :l;oS$es: -e~r'ieri<:eo: bi ~ts::;:"holly 
o~e.d~s~bs:idU1ries: California'; Mocer Exp-re'ss, Lter::, and'- califo:n14 --: '.~: 
Mo~~!=~~rg.nspor:t~ Company" . .sought.·.Co:ciss:ion; 'a~cb.or:iza't'ion::1:os'ell:"·:·:;> 

t~;" ,~~; ~.nd~" .ope:z::a:t;ions;: :0£: ,both $U,bsj.diarie·s;' ·to De-lta~~ ~hii.e CitrO 
.. _. ...... ~ ,~ ,r 
~, ....- ......... ~" . 

, .... ; " 
' .. ...; - ," ... 

l~/ This examiD:.er r~ese:rv.e..s c~;;.s.i_d~ation,_ .. of .. _any_.poss1ble,..antluust: 
." ·-·· ... -··ir:lpt:tea't'.tons-·~hi"c:b:. may:ce raised. by~ this, s.e5tuetl.,ce': of~. ~aisit1ons 

.. ~'a:s··~e-1:~.~ed'~ to.' ~he' A1·;tr~s:: ~~ql.1£sit.ion.J)en~;ng,;: l:'ellearin&:on. 'tbat 
. - a.sp~:.~_Jris· ~o~e'lus:,oIlsr . .a.re~address,e~:Lc)Jlly: to:.:·.the~·Jmo.tioll a\: 

bar· ... ·:··, - ,...' .', ...... , (-"-- --' v,.': ~~~: :,:'.' '~~i'i '-~ .. ~ .:,:."~ ::,,/,~,:: ;~."",:,:: -:: ;:.'!-:.~':,\ 
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't:'''7'':.''''~<-'''I'!O'' ',:1", ""'An ... ;;;. ..... , .. 'oj .,. . 

l'~;~~~d:~he:;~erti£icate:.,=,~:By Deeision:No:;.;,16499:,:issued.<l).e~~·:2, 
.l~~~,. ~t1~ subjeet~:to·: eertain .. Interst3te"Co:cmeree: Commission approva.ls 
s~b~eg.~ently.:',:£.ssl.led ·:.in· ,April' 1970 .:,tb.is : Commission: ·£ound~· ~e'.'<:;'·: ' 
tr~~et;oX1:~oulc1::not:~.l:>~~.adverse,.to the:_~blie(interest;··;.and-::':· ~:.:: 
a~p'r~~eci,~.~~::,~equisit:i.on',,:'/~'Xhereafter-,:(".and,:,to~,this;:.date;~bOdl'-·':' ::;;::-::', 

:' C-?-,l,~~~;a :~~~or ~:,Express;:I.td.:- and ;=califoro.ia:~Motor~Tr3nsport':':;; ;.,-;: 
.. ,Company -have 'colltint.led_:1:'o ex1s't';.and .Joper.ate ~as::~subsidiarie$:: of ~;-: 

"D;lt~-~d.~r;::~~~ta::~::eerti£ieate.::::,Fattber=ore".~a:fter,::Ithe',:!973::-demse 
of the ~,o;~~ .:~e~el~ :l'r . .ans~:rtation _l.icense ='I'ax 6ri ?earriers.2 other:: 
than,::tb.~;~~r.es.s: ~~at,or.s,,.;~:there:-existed- no,~reasori·:..:for'a ':'dual:ft'y:' 
of, o'pex:ations.and -De11:al~St.1os.tantially <:a:tailed ase:O£ ·cat:t£~C 
M~t~~'i~~s~;~: ~~~y.,.;:collcentr.ating'::-::lOst.'of ~the ::oper'at:tOns:'::~ough 

.. , the .California .Motor -'.transport Division ~,ofDe!ta. t;ines". ;-; :HoweVer;: 
"~i~h~?~:.~~Y: :"P~~~~i~lly 3.:.:;hell: CQ1:por.;1~iO:l.;' Cai'if~~i!o£or ' .. ; 

T~a;tls~~r.;' C~~YJ :SZ71,1 ;exists~:and ,functionsl:as ·anotber:'':'"subs.id'~. 
di vi~~~~~ :~f:: ~~l.ta. •. l ~; ;1here; :l:s. '.110, ;': ·ques.ti.on ~', that:::cal::!forn:£i,"::: 

MO~~2:.' ~~ .. :t:es~,.'::L~,d: •. ,,·still;:exist.s 'mlcl 'handles- .:a" subs~tiar ~v~Iume:~: 
.. of.",business.. .,F:om"the for.egoillg,:"tbe ,,:'exar::i:c;er:' cOncludes ;~a:ga~(·tli3t 

.it_~ :~~E~~~ ~.; ,miS:l~ad: ,.t~ :.state: .fl.at~y-:%ba1:" nDe 1;,t.a :mergea; 't~~a~...:ee 
.ef??p~y~t:s :~th~_ri:ty/ with:: : .. ie:s.: own: :and' .. :then .e.limftl.a:e<f.- tne :pUi~e<l' 
~pe:::?~o~ .en,~ ir~,lylf... ,D,el:~a~:inthis-, :inseanee'ac:qu:iied>:no ,~::iu'tlior"i:y, 
bu ~"ra :-,~~;-o~r,a:t.ed~: :b.o,th:; acquir ec!:' enti:t ies:. UXld:er~ De l-t:a;t s -:' at.i1:hOri'.e=y:, 
an autho~_i ty~;' su~S:tan',tia11y.,; ·cQ~en.sive ,: ~h;, .tb,a.e;. ,retain~~ :Oy) ·C1:1:Y~ ~'., 
'I·r~~::. Sy's~em, .. -. ,In'; y.i~; of~ :t:he 'Pa:ss.age~ .0£:) t:!.clej and,: ~thf:.;.¢veral:.r) ;;,,:: 
ehangec ,eir~ClSt:~c:~S: ari~ing:.,out':..:of:::the..: diffe:'ent:' tax~~si~!on:>'< 
aft~' ,197,3;" in::; .the .oyer.a.l'l;-."eontcx: 1.::': is.msle~:ing~~tO;infer:'1:h.it~: 

....... _.'\.,.0 n..... . . 

Delta deliberately set oU~,to3~q~.;;'~, __ 3Ild_Ct1t,i%:ely_ ... eJ.jminAt:e tbe __ ., 
'''.'.'-'-'''~'~'''''''''-~'''-',.'-~;~~~~'''~''-~:',.~.-''~'- ..... ' • v' ., ..... " .• ', ~,,,,.. ',,. / .... " .-.:' ..... :>(-': . .':,:~: :~t,··:~) :~~~. [~7 \~:.~ .. ,' 

";, t4'/<',Commis·sion,':reeords·· show', tlia~~t the~:-cios~~of. 'l975~"caJ.lforn1a 
. -::- ;·:,'Motcr; ''I'ranspOrt::C~ny'still~!,oWned~ lKpieces~ 0.£' eg~pment:, all 

,in,;::!n'ter<:ltr operations-: in'" California:;') 'and" hacr intrasPl,ee 
operating revenue of $203,043. 
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EZEIBIT NO.1 

California Motor 'Iransport ~ClP:any':' .~~tion. Boeh the R:ingsby ane! 
California Motor 'Irans-port e!ecisions are long since final, and by 

infe~e.n.ce·, carmo.t,: no:w:,';be- attacked .as': being aga1nst the.:;'pub-l'ie in'C'e:r:cst: 
. (Public. Ut,ilities', Code, Section','l.-709::,~:!!ln" all,~ colla.ter..al= 3Ct:L01lS;;or 

.... ~~ +h'" ,.. - • • • '.,'.' --, •• '. \. ,r " • 

proeeec:1ings ,", the-· ;order$;:, and~ decisions of: the;: eommis$ion:~ wh±eh';' have 
" "'" " • I,. "" '... ", 

be<:~Dle:_,fiI.la.k,sh,all.:: be~."co:c.clcsive-.'~)~:;:; ~:-:.~ ,'::, :',' ',.::::;:;' :::::.~::,:;:,::,;;::, .. : :' . 

. ", ",In: fU%'ther.:support'::t:o:" i'Cs::alleg:ltions,';. tb.at~: fraud:·was':: > 
pe~p~trat~d so::a,~: to justify·:; and , reqaire': imposition=o£~a constructive 
trust:>- petitioner:.in'::1:his';pertion,.:of:'it:s::QOti6n~re~:teraees:;:tt:S: earlier 
asserti01ls:.,that_Delta:'~s,<eha~n" Dwyer in~;seek1ng expedit1oas':':~:':':~ 
handli~.:of:--Deltacs:..:pr.o$pec.tive app11eatioJl'uom:the:-:,the2:i':·:Comm:£ssion 
presie!en',:, ;~·.CotllmissiOtler :Stw:geOD,. 3CCed :icproperly; ancr'..th.at -tl::i1s:J 
request~·cOClpled,:.with~,.the~Col:lJtlissioller.l·s;.interventrorl'·:to;;;oraer~:the 
~p~i~~;~on.:~expeditiously :hearc ::.md ~,decided;·so a't',:'~to':"meet~:~ ,:"':. 
August ,.16), 1974 ,deadline s.et;by : the Aust:ral1.:tns; ""C:OI:lStl.:uted:' '., ,- . 

...... I .. r • ...., -t • 

·,'undue. influence~',.:,., This;,~rniuer ::llas::cOllSic1cree ;,:atid, rejeCted =-eh!'s 
'a~~~ti~' e~iie'r .. in the ~ discussion ;devoted·· :to ' .. the ',£ust-:~seet!on ,:: ; 

,.... ..' ,0'_ ..... '. "" _.' '-. .t •. , ~... -- , • 

of the'.:,~t::io~.;:.:.: .. :: '/:::; .":";.;::: :;: ;:": :-:<'. :.: .>:,:,~':::~;:.:< ~::.-:..:.'; ,Yl ::'-;: ::,,:::,:.;:-:-: 

, -:":' ,.;' ::;,:.~e;~t.i,()ner;;:als~::a$Ser.t:s ':tha.t:;~!'wi:hin' :th%'ee; :-motithS' ·:'Of;::'~':':;: 
the a..sq~~~l.:~,;.~I~: q:Delt:a t $' ~.di:.eet'ors; :begau<plaxm.:tng:--..a ~'shUtd~2:t' :-0£>' 'J 

All S':~~· ~ ;~S: ,~ser,~,1cn:l sever.ely:.streeches- the: ~re(:or<:!:.~ .:: '=Delta~J:s:~' 
boar~.' ,~~~ :.~st.if:ied:, that ,~s: '.Augu:st',September ,: .:anCf. October' :1.974 
pa$sec!~d, "there, was :r.ed· ;all.'over .. ::the .plaeeu",;:::·,the :b04-rd ;~as:':n'Ot' '. 

, " .... .;_ ............. ' ., ... . .. ' -

very happy. Thereafter, at a 1:ime ~_er d_~~_.~~t_l:'_e~.ll~_th.e%:e_:was_ a 
····-·--b~~j::=ee.~ing~a.ncll~; _b~rd;~~~d~t~:'W4'l.t·.:a.na • .:see' . .if; ,bY; ~Apr:~l 197;S 

. .,. " ,-, .. , " , . -,".,.." ..... ,.. .. ,.,..... ...... '" ... -- ' . 

there .wOuld'· ·be.:'ati' :upturn.' .: '~er:teSti£iee:. ",that', !'~ 'feU . tlia£,~if .-..:e 
.-',... - .. , .. :." ' .... ~ ., .• " • '-, ,. ~, •. , " -. .. i ,,, ~, -. ~ •• ,' ...' ...... ,..i ) _ I • .,.I .... • • •• ., ........ - ..... , - I ',' P," \ 

. co'u l'dn-r t"'-~.e: "i,t.::. in:: .i'pr:ii',.: ',it: ~wi.s', ;hopeless'.~;; ~,:Obviou.s:1Y~, ~:"b'oa.rd 
• .~. "... '. _ ""'. ... • , ' •. " ~ , _. , ... _'.. 'L _.. ... -:. ~ I', ') " ~;I ,"" ,,:,.:;' 

,vould . have, eOneern:'~ ·'Bo~d ~e:rs_:have :~l"~:l'egal,~c1uty., ~~o ·<fiI.ige:1~ly 
, "'. ,... (' • ....,,.., I i., ~_ -'I r...J ,. ~_ "'! _ '., .. ' . ..1 .... w ,,>#.- -" ,.. 

exercise proper'care' -and' "skill '-G' 'eonc1~c~ing "the business of a . 

corporation (BQ'rt v Irvine Co.. (l96.5) 237 CA 2d 828) 352-853). '!'here 

is no evidence of pl~ing 1:0 shut down within three IIlOIlths. 'I'llat the 
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. - . " .-'" ",. ' '''0.. V' '" ""'~ ' ..... "',' • . . .. ' '." ';" ~:::. ;: .... -. -: ';:~: . :-:.:~ .:. : EAEIBIT:' NO'~':: '1 :: .-::' '.' :'.:: '::' ~ :;,"r:., ::';',. .,.... . ......... " 

, •• , . ,..~. - •..• ~J J_ :'.~.~ .~:. ~'~'~~~' .. ~ •.•.• ~' '.~.:: 
• ..' ,", J""I • '. ,.... • •••••• :.' ~ •• ''';:,:: ~~: , __ '~:::.: ,,:,~ ::':: ':'."~:: ;'::" •• ~ ,~ T _ ~ _. -. ~ -':.' ..... ):'~:.- , ..... ,~, .. ~ ..... ,.,,, ., .. ~ .. -... ':' ~ - ., 

:.' '. 9~a:.d d.e.layeci" as long:=.s May>1975 l)e£ore::· derermining·· :eO=- sel'l: or"::': 

'. shut·~down th~:Allt:rans.:: ope:ation·~: rcean~h11e2 sustain'iD.g~$ubsttsntlil: 
losses~~/ ,; in: wha.t:::turned: out to: be':: :,a". £ueile:~· :.attemp't~· tOt :aeeQmpl=!sh.:: 
a turnaround during a severe business-·.:reeessiox::· is; ample:'eVl.cfence·< 

0: tl:?-e,;bon&~:·£ides::of:.~Delta·~s.~ineentioQs~~in·:-:this:~aeqt.11s:i:tion. 

'.' .: :,:. ;':'';:::: ' . .':.;~ ':' Petitioner'> states':'that::"no::.e'Vidence 'Sugges1:s that=Delu~ 
,institutec'!-, ~c~~ss£ul.:.:operational;,:-reforms:;,or= other~)ehanSes(: tcY .:. ::: 

" "- .. "' "'.- ~".- -. - --
:restore :;~llt:cans fill~ces':'~~ -::Wb.ile:-:tb.ey"·:ca.y:.~have')bee,i;'~less:': =~~ :. :.: ;.: 

: .~cc:e.s;s£ul: .. than.~;anticipated ,·.:,tbere were'juume:ot.1S ~ reformS-:and;' .',:: ".: ' 
c~es ;·,made .':< .. Th,e:-extensive _,and- detailed ::'test1mony:::of:Delta's': '. ';," 

~1c:e ~:p':c:esid.e:l:e· ·~Var;ozza :.,-.000 ::;ean.aged ::. the ':All trans·: operat:£on 7 '. spelled 
Ot.1t the.::cba;oges:~3nd ef£o2:ts:.ma.de::to.:try'<to,·atta.:rn::a:·.t~oand':iIi~· 
the fac:e:~f..:a;·.gene~al-::.bus±c.ess. recession. ·.vaiozzars~test:iQotiy·:,::~:,;·:, 
P,<?~t~ '. up .:,~1le: gr;owi:o.g:~,sense :·0£ ··.&t:strati:on-and· cb3gr:f:n :..Wil£Ch'·e~ged e 
as :.~,~ .ad~an<:ed .'.and::~?iee :.alJ:;·.:tb.ei: ~:effor:s;·theylWe:-e an:aSfe::·to 
obtain the volume of business needed to turn the tide::('.':S6Cc~/: : c· 

oper~~iona.l;~.and·,:.p:er.somlel .·experises. ~'r,r.)ere . <:01:';' . and' ~iC'~ls were 
co'Clo.l.;c.ed;:and;,·e15ttdl:t8'ted.~~ :btrt·:aftcr::Deeeml:>er : 1974':tlle~er-:of '-:,::: 
::::.~igllt .. ~bill:S:. :d~opped and::.~evenaeS: :.sank·::I.Oss'es ··per:':~th ~ere':'~" 
·ha.:1 v:.e.d: :~:~ 5,t:i11 :persis1:ed ,tJnti1~ .. they :-.endangereo ~;tne :£~e.:~J: -: .. : ... i 
wel:~~be.iI:.g :.:<>f>:tb.~ ~par.ent,.~and 'sOttIe'Ching ·b,ad,·t¢ :.1)e done:; It OOVioa'sty'~ 

.... "1 <It ., <' . ;, 

:1'5/' Va1:'ozza~ test.i:fied . that·-,the operational ·loss·es:~·for:--riille':1:lOritbC:' 
_. , 'that, Al.lt-rans operated·:wex-e .$1 . .,20.0,,000 _ ... No,thing,.:signif,ieant:: 
',,' . \4a-s"placed' intoev1d'cnc'e" 'reflect'irig any t?ox ~l~~t~i~ .. :which 

.. eight; ~e .. to: JIlit:tgate·. ~'Chese; ;1.osses ," ··if: ·indeed· sucl:i' '" ,,",,¥ ." •• 

. considerations should. be .. consideredin ,.determinin& I)elta. ~·.s·: ..geed 
.. :. :'fa±th~ i:l' shutt1ng>d~ ~llt:.atis "t'o' s'eop' 'the ·los·ses. 

"~ ....... ' .•.. , ..... ", ......... -:.~ .... '_;..: •• \ .... "~:'" •••.•• -••..• ', •••..... '. ~ •. ~ .. ~.: ,<.' '.)':~':,-_ :'"-:.'.: .. -:- ~-:.)4:-,,':>"='7,. ('/~';-:':"''* .. '',~~.;.:''~ 
~~ ' .. :" . .; ~~ ~_;, :...;. _ • . _"r,., ' • .'....... _ _ ____ _ _ _ _ __ 

-;~ ,:"-
' .. • j. 
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'" ..... ,T ".. "':" 

in instituting, changes ~b.ich halved 1:b.e. losses the ref.or=s~'Were- .... 
sueeessful~/·l:>ut~ot·:;saceessfti{:~ci~&.~;~li'/ : ~'."-"" ";'~'. ~~~~~ .. :-:' .. '~-~'" 

.. , ., ,',~> ,.~ .• ·".i.' ., .... ,,' •. ,..._ .. ,,:.'":.r,~::.:.:':..J', .. ~.'·!.,~ _ ... , ... , .... ~~,~.~, ..... ...1 

.. .", .::' "Decis!ou' 'No'~ 'SSSS8 issued' September 4, 1974: ~ was .. issued~·. 
by the COmm;.ssi6n~:to:a.c~omodat~~·tb~':iti~~i~~i~ .';;hicll-'s;~~~d ..... . 

. ~,.--:.:::.> ~.:. ..... , ,,' .... ,. v •. '.1 ,.,,,l\..;C' .... : .... ",,-,1, ..... ,f ....... ~ • +., 

eoprotestant Willig' s ~it:hdr~al, a. stipulat.io1l, ,S~'7.to insure 
_ ,...... ,"'" ... _~'.," ._. ~ - ,- Ii· ,-" , • I .. ' ~ . l' ,;~ T ... ..,I J ... 01< ~,.. • .'~ 

that one' single ~ar.1ff:;:~Oulcr:~ .:. £iled~-for, ·~a-ij~···"the .. traxisp02:ta:t:ion>;,= 
'I' ",....~r, I~'+i\ I:',.;t.l~ ...... ,"".'",\,:, ...... ""'\"'" ~ ... _" #..; •••• •• J!. .•.• j- • • - ,"'r'"~",,~-""'\r,,.·--:, .... ' •.. , .... 

service' to -be perfor:::led by the Delta divisions,. not '"f'ol:"':'t:he'" ~ ~,- .. ~ 
~ . . ... , '·'-.~~"--I .. ' .. ~~ 

_ P;~da ;o~y: . .eonnotations ::1nfer.red,::ln :~th:£;s":-motion~' ..... ' ... ~ .. , .. ,.J. . 

,'.. ' .• -,f ,,':" .. .,.. ,...' , ,..ii', ,'" ", :.; ;-. '. -: ,_, 

::'.: .;In :,summar.y. ~a:s-.~.to~ peei~iorierr:s; a'l'legations' of fraud,. undue 
in£l(.1enee "ano::.uni(.1st:,:enriehmene,": this" ex:im:r:ner: £rom :~::for~going':'; 
'. • ~.. ' , ~ .. ~' .. r ... ".: .. o~ .. ,..., ~ .. , .... 

must eet;cl.ude;·,tha.:t :pe.tl."tioo.errhaSc'cfaile<f':io ::.piOve·-'cl:ear1:y"',md'·" .... 
satisf.lctor).ly·.its.:case:.-"'::':::Petiti'orier.;n.a·s::riot:: .. :susi~in~J:i~' ~~;cr~.:;, 

.. o£·pr~v~ ~t:hat:::Del.ta·ha'cI,:no) it1eerieion:;~to::~a£n~ Al:ttrali~:~s ':J..;.': 
"', .... , ..... , ...... - ~ -, .. > " .... ,.... • ,,-,\< "w ..... ,.... _' - • "', ....... 

. operating, C3x:r·ier;,.:::.:or::t:ba.:t:.Delta~'·s::representat:£;on~ eo' thi"s"..1., •.... 
c~~·i~~o.,indu<::ing.::a pproyu'; ' .. of ·tt~S: ":app-1.'i"ca t£6n ;: . .with,;;:par:tidii~::··~··:· 
refe:::~~::.t:~::p::::~s.e~ation .of:: the: jobs,:Of:··i::l.any '"Of; ihe =i"l1:t'riri--;';'::::'-;" 
e:nploye.e.s ... :. :we:::e:..;e.itiler... reckless ;cr:, ~itit:ent'ional~ly~~iiie ;,.-::': In short, 

P~.~~~_i~ll;r~_.b.a~~:fail~:,:tO.:~how·.~jus'tifiCat!O'O:::for thi-\~sev~~ k~~ .. ;~; 
:elie£, .r~u~$~:.:; 'Petitioner::' 'ha.v:tng.l'fa:tled~:to 'pass:;':t:he: tlir;siibici:;­
i~;~~~' 't~: ~r.oye :thee,o.'St'.eneeof:' n-aud:;, ': 1mcrae:'~fltie:ice~::: o~ ~j ci~t:: ': 
..' ,_ .. , • .'_, ~ .. ".. -')or"" -: ., ......... ,- 9 .... ,..., 

.enr.icllment:"ther,e:: :is.:: no:~need": for·:: the: examiner~ :tCf'add='ess'" the~ u!t:~'te 
.. , ..... , .... ",._.".- - ,n ., . p' ............... '_. ~~I'",",,: ~,., ..... ,.r,;-''':' •. ,''~'~J:~',.. 

question--· as,:, t.c:>:. ~he.ther·: the--~'.instant: pr'oc'eeclings"' provid'e- a .... prop~ 
U' '" ... '. .~ ". , • ,. _, .J' '~.' ": .. ..,~ ::; .:'<i ':' :~:: ..... ~:I"'-_ :; 1'"; : 

. _ _ , '" .... ,..... ,.', ~ 01'. "',., ,.... f', ',::" c :-•• '"~ ':," '~ ... , :U,' ~: .. '" " -: '.::' _,r •• • .... "." ;.:;~ .,..-..J 



• ," J~, ", , 

• :~ ~" ., ,~ :: .• '. ~ ... i 
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EXHIBIT .. NO= .. i .-. . 

" ".-.~', '.- " -~' ',,' ;',~:.: ,,'.:: ;::~) '.:;: .. '; ; . .:~: -:.;. ··:':':~:""':':'i7 /:::.:.:;,;:;:.:;:~< '~,,' 
situat::too---fo:rimposi1:ion of:~a,:~onst:r~f~~~~::~~s~~::-::)':::A~~~d1:lgly.~ 
the examiner denies thet port: ion ., of. pe:itioner.~,s ...motiour-Which seeks 

,_.. • _ '.~_ -.. .. "i • I" .'~ .,,11 .•.• _.~ , .• - ..... ' ..... -_ ......... 

th~t··i:rlpositiori '0£ a".-ee;nsttuetiv~· erust~. on~Delta,_I..ines,. ':~c:: .. ' s:~:- .~< 
'. . ,._. ...,., '. ....~ ~ _ ,,_, ~ .... , !~. ~.: r, .,.. I'" ~~, - • : '. ~, ,I-"-' '., ., ,_ .- ~ I, ~ •• _. ' .. ' ,..,.,..; " ,~ .... J ~ '.' .... '., '" 

intras1:ate' opera:ti:rlg·"a.utl:iori~y... . ,. <! ...... _.~~ ... _ • '," _ ' .. r ~ :-:,. :'::~.:;~~:~.:. ':.. :'f"C: 
:'~ :;'~~"6~:'AmOPRIAmi;F:cii;~~ .PiVOKi':DEiiA'~'LINEs·~, ~INC. 'S;;r, : ... :::' 

IN'I'RAsrAtt-:::OPERA'TING AUTHORITY"FOR ns "'CON'1'EMP'It10US CONDuCt IN . 
THIS PROCZEDn,c- .~. '. -'.. .,.' " -' ',' ''',:;' ~;> -: '" o~;,::: ':':;.; ..... ~'" .. '"'.,,._ ~! :r'~:.. :';".';<:1,~;,~,,:,~,,::-'~ .. ~:.. .:" ..... ...... , . ..1 ~.·T. -' .. ~ .......... - , 

This Cotmnissior:..--bas .defined ·:ju:.isdietion·;·t:o:~'fme; '.:.revoke ~ .. ,. '" .. ~.- ........ . .. 
atl.~, . susp~a to enfo:e~, it:S:, o:rder.s., ,,,and ~r,egula1:1ons-;.:::,:incIuding 
c~tempt'"pOw~;~ :."~ -sp~ci£~ trIOr.eo prevalent .:.and :set~:..area$ ~'as~~ovided 
iIi" 'the- ~~bli~' ~U,ti.i.~t.~~; ~.~~., .:: J:lO'Wevtt~ " as' :noeed :l.rl; :.an01:ber:·,;::, .~. '. :,;:~. 
eontext' ~~riie;~ ::ttz:.th1s. zuling )~,"this' ·examiner~~lso: ~believes<th4i .... 
th~;' '~~o~s~£~"~s~~~ ~70l: .. ~f::.~t~: Code18/ :b.as/an:&!iple:.:res'idtNm 
of' 'a~~ho~.iti. ~t;' d;;~:; .~~~~. ~in: _ext%'aor.din;ary .. :cirO!.CllS't:mces~ 1:Q=·:£ism.on 
-wha.tev:er '~~~~~l~' .~~ -. .a''p'p.r;opr1a:ee ~r.emedy; .~t:. ~cigh~:. ~f:Uio :riJ!et£isa.::i 
.:lnleo;;;enient·,-~ ~· .. ~~se .. <>.f its- power.,:.and"jcr:iS-dicit:r.on:, .:::~:~/: e 

....... ~: '.~.: ~~ 't.~~:'~s.~~'p.~~d~ ~tO';.this; da.te: .tile:·~exammer: :loes: 
no~' ~~.t(:i" ~~~7/t..~e~~· ;~~~_e; :w.itb.~ Del~a's-.. contci:lpeUOus:: ·rrJiscOr:.a.u~~~'r:: 
He" has not_ found., nor has·. he~been- d!r.eeted· .. to(:a:tJ.'y compee~:' ev:toe:ice 

':", :,,: .... :- :'.:.~.~ ~c" ..... ".~. "", ........ _." - ... - . ·.r "r" ... " .... ',. 

o( "a high, deg,:,ee. of.~disregard:; for:. the ·wth:or.ity 'and ~<:rerly' ' . .J' ' .• -
... ; .. ....,i :, ••• ~ .~'., .1' ... ,' , • " -'-...... --,_. v"" - " f 

proeesses., of_. ,the. Com::::dssi~'~·;,.·. or< ~ a~ sttOo.g:: .ant:ipathy) :t:o tll~;'Cti"derly 
",-,:'.':-,~"",~, ';~ .... ,~,-., ..... ,~~ .... '. __ .. ,.... . '.-... , .... 
exer~is~_~f 1:her Commis:s.i~; 5-.:; power.s·~ :". ::The: ques.1::iOC:-;" of; wllether- 'Cr" ., . 

• _.," 'oJ.· -.. ..' " .... _, .... ' .. ··c -',' 
not Delta requi:red Cor::mission authorization to shut dow.c.....tb.e...Alltrc::lS 

.---- op~r~t·?7on-=-i"COilly,. coi'iaterally b~f~~-;-;h;~·~ co~i ~i~:. :~o'! .. far. b thiS 
~',~~: .. ',.' " •• J., ..; ... _. '. -' '.' '~" ........... ,. ... , . ..' ,. . ......... ," ... ," _T' .... ,_. '-""~ ""'-;-' •. :- ::;."':,~:'. 

proceeding .... ::.lf-..,£utttre-:-:pro'eeedil:lgs··'shoald::· demonstrate ... ;~::-D.e,lta 
.~.:_:~:,.~:::~~:<'I:':~:,_ .. ~.:;:;':'I.:-.~~ ~:::!:t. '_.>~:_ .. :~~.:~-,::'.'~ .':,'~",.:"'" '-::.~=.:~'~;','.I".~~ ~·~/~~:~·~:~;~~' . . ~.~: -::~:. 

"17;-' -For.: this reason,··the::exaQ.iner:h3s·not:·(:On~idered:~e~~:1:b.e 
-" interestillg but < intrieate questiOns --wh:!:.ch:,-woulcr .. ar:i.=:~:; ~el:e 

under;: the ·.~e:trCt.tClSt.a:rices "of - this' '::lotion a:-eons1:rUceive~·Q;;'s-= 
i:ldieated; ques'Cions including but not li::litec'to·-who-h,.·;':s 
been defrauded and otherwise bar.ned» the extent of a:tJ.y unjtlst 
enrichment ~ the reS of the trust ~ and for whose benefit a 
constructive trust should be icposed. 

18/ See Footnote ll. - . 
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;, _ ..... " ~ .. _, T" ,..~ • 

. '":,~. ..... ~ -..... (. 

has unla~fully closed down the Allirans ogera~ion the Commission can 
adopt or,.)b.at~er. J:.emeQ-y _is,,~cleeme(t app~,opr.iate .a.t_ concl~.si01l of the 
reheari,.,c. ~~:':;~~min~iia;'f:coo;£d~e<J~~~r~l~d~~d~~selY to 

-0- ~~,. ... ,~ ... _ 

petitioner", s "a:lleia~cms' 'as:: i'o: ~"~pr~p~ieeY~ 6i'the;)~Y·:'1.9 7 1975 .. 
meetil1g: arid: -t:he: -iCt£ons:'ofthe', :cOtcmiisiotier·~·'P4rt:-:i:dipa.tli·s 7 '. ~d~s ' 

• • ~ • ~'.r #..,. ' .. ~<~ ,~""""I' ; . ..,. ............. _,.. _. I·.I'"~:'L 

furtner :f~Q~:no ~fra~dj,. utidae:'~:inf~uen~!.', :~~ ... 'Unju~~.~·~:;~~~~~= -:> 
'proven:'::': For::thes~:%easonS: any 'fine' and/or ·revocat:ton"·o£"auth-Qr·i::y; 
,based·: on: -the 'reeor'd:':t-o~'da:te:' 'woal({ 'b~;;att~iy ·a;;,.~~~tif1~~d'~ <-=~ . .::;-=~~ 

• .... ... ~ 1"""", ~ .~. .. ... " ... ..... _, ........... ~.,.. ...,.-... ~ •• ".' ... ~, _' r ...... '~. 
Acc'ord,irig-l-y:·tne:· examine£"aeni'Cs- that"'~~pQrrton 'of~'pet:i:tioiler'1s~inOt:ion 
~hicll::·:seeks:' ':suchi re.i:r--ef.~~ '::'.:'; '::''','':-::.::';:':'.":.:.: ;" ;.~::::: :.-:: .~. :::~,~.::/~ ~;:;0l::: ;~,::O~:-0:J 

., I... .. . 
. ,', ~<. ," •.. " ''I'lle£efOr~;: IT,: IS':EEREii' R:aLEDr ·tha~ theJ r~ii~~r;qa~;t~~~ 

by (pe1:·:tt'iorfer;l's·, mOtion:: :fii~~·MaY: f9~~;:l"976;W1~h~'th1i ~~~.~~ :'Y., .::: 
... . -'),." , .. " .... -........ ..... 

:ts:·~:te(.t ~1n:-,~1:i~erit::trety .• .:;~:-: :::~: ::<~:;' :.~ ":.:: : .. :::; o;::~ ,;;,;. '{Co:;;':;;.;...:;;: ... _ -' ••. - -'_., 

-'-,;'~.:' ~'<:: ~ :::.oat'ea:a:t ~sB:ri~ Fr:in7Ci'"sed~ caiif~ii'/~·;tbis7.10th e~Y::~£'MaY.:1 
. .':-:~'~'~ __ .' ,.: ..• -""~ •• _,,. ...... ;.~ •. , •. .I" _\ ,-.... ,~_' .... , .r:-... ''-'~: ".'·:==,'~.C 0.~.~ ~ .. 19J:1:.:;>~·.< .. ::~~, ,,:}~jl .. :j.~'~::''':::~; \:...:...::"';(>::~:~~;.:.:c..,.:.,-::: __ .• ..- _.. ...--' - ~ 

".... _ .... f~ ..... r"O ........ :.1 ....... , ......... , .... , 
-- .... ~ .• ~ ....... - .. ~+ - ",' ........ . ...... ., -

-/' .. ~ '-:. 
..... ,1 .. ' .... ,..., 

--~ .. , ... ,-.; " , ... /', 
,. ......, .... ~.' ,,' .-i -I ... '_I ... ~ 

I '., 
"~" A_ 1,",-'" .., ... '-- .... -

.... '."... w"~_ 
', ...... ~~I _ ... 

, . . ...... , ...... I" 
".",- ., ... .' '- -. '-... -, ,,·-~,-.. "'IIIJ-os:n~ .. ""'!,· BII!"'-;--'''!''w~e'''i-ss--:'':':= ,;::..: 

, ' 
",1""'" "" .• · ..... r • 

• 'J .. JI'"" '., •• ' ........ .. 

""" ............. ,,.''''7' 
' .. ,,, .•.. ' .... , .... ~ ... _l~'" ,40\' ...... ' ... , .. " 

_ ... ~,.. 
.... ' .. ,'.....,1 

,..." ...... - ....... ,.., .. 
............... ...J .... .... w 

~ ,­.. ~-,-.. ,.. 
. . 

~. ;~: ... ~ -', , ... ::" .. ' ... 

_ ••• .....-.". '~ r ""~"', 
~., .. f •••• ...... ~ _P' .... "J 

.... , ,.... ..... -.. ~ 
' ........ _ ...... _"" ..... , .. 

-".r 
-. ......... 

' .. -­...... -.~. 

·"r·'-"~""·/"· 
..,J ......... .-0 ...... . 

. ' 

:7':,;' .~~ ;.; :,. ,':1 ..: 
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0',·./1 ••• " •• ',' 

........ 

... yT· ". , 
, ~" .......... -f.. ...... .4 

. .. '. ..:, ... : Cl"rii:mology 'of:" t:Vent·s~ ·a'O.d:·sim!r::eiy Cif'~rli~~i : .. ~.~ ' ... , ': ~.~.- ~. 
"',: •• ' .... ! •• ::'j·,,"·':I.~ . .... :f·, .... : .. ,:: ,,:,:~:~, .) .. ::.::..,.:;.,.;..;., .. ,,,.:.., . . '.",1". _·.I"~ .. ~ .... ,_ ... "I ........ · ""'''''_. ~.:, ......... , -, ' .. ' . 

. ,., '" In ,mid ,l~7~. ~9:th Alltrans, Express .cali£omia.,~ 'Inc .. , .'-:. ... : ; 
(A:l.~t:an,s)·' and.: D~.lta~ ~es,. ~~~~~~ita.)·' ··heid.~c~tifi~~; ~i:~: ';.';.:: 
publi~~ ~en:r:ene;·"and' n~~~~~tY· .. ~~ hi~~y ~~~ ,~~s .granted 
b~~ ~~:~ ~~S~ion:.:~. Alltt~~':,' ;;' .. ~g,. ·~tablisbee..,;gen~l: ~i~ 
c3r·~ier:·~aS:: a',:~bOiiy' .~~d,,~si~ .~~ ~1 ti~,,=:~c ... '4;tel;\ir.,:t~ -t.3S 

a .. SU!:>~idiil.'=Y~· 0:( ~s' Nat1~dc;-~p~~.> :~-:,,~> an~Aus:.t:raliatl~: >. 
cO~ra1:ion'. ~ -A£t~ Alitt~;~ '~":;ed· ·~s~.~l:: operat~8.1 ,losS:eS: 

ra,?-~ nom. $44,6~ 000_ to $~,300" 000-: a 'j"e8.r- ~: f~>~f;::.t:he preeeed.i:::.g 
five'¥ y~'~'; '" the~' AUstt~li~~ ~en:t. ·~:,·APti.i~;o£.,:19?~ de~m.ined:~~ . >: 

• _ I r '. __ ......... '," ', __ ..... ..- .. " _ ...... II .... . ...... , 4.... -. .... ~. • " 

stop the losses by disposing of the intra.s:t:a:t:e:. ~age:-~op~a:t:i.;ons:_ 

of A1lt:z:'aDs be.fore .J~e,. 30.,.~ :1974, eit'ber" by.·sa.le ~f :by;sbuttlng dcwn 
• ,,.'. " .. ','. '" • e , • ~_ .' ... • ... ' _. "~A ... " ..... I,'" _ ~. ~ .. _ ~ ........ 

tl'ie 'ope..~tien: ,,- -.riliS~ deadline .. ~ sw:>sequent1y extended to AuguS~.16, 

1974, primarily, it was asserted, for personnel considerations. e 
Accordi:ngly, Alltrans, seekinS,.the a<iv.:ntages of a. negotiated sale 

.~ ..... '-' ~ ~ .... I ..... ~ •••• ", .. 

as opposed to closure and forced sale, a.fter 't:1lSUc::essful negotiations 
with an init1a-l-potentia-l::pm:-cl::.a;ser, approached Delta in m:1d May, 

"l .. ,,"," ... ' I" •• _ ... • 'OtI 

1974 as a potential~ptC:'ehaSer. 

Delta., the largest general eo::co<lity ~r.t'ier :1n CalifOrnia, 

and a subsidiary of Delta california Industries (Del), held a 
c~tif1cate of public convenience and necessity essentially 
duplicating most of the Allc:ans terri'tOry, but differing in that 
Alltrans held authorization 'to operate in certain northern te:x:l.toti.es 
and minor areas where Delta did not. After negot::ta.tion, Alltrans 
and DCI reached tentative agreec.ent on a sale. Mind-.c:w., however, of 
the 1:lpending August 16, 1974 close dow:c. deadline insisted upon by 

the loss weary Aust'rali,.a:x)s, DCl' s ehai%ma.n of the board 'l'bomas Dwyer 
(Dwyer), personally visited the then president of 1:he. Cornm; ssion, 
Commissioner Sturgeon (Sturgeon) to ask for an expedj;te(! bearing and 
decision for a fortheo.cing Alltt3llS-Delea. appl1ca.t~, and pointed 
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up the fact that there 'rNOUld be 1lO sense in going ahead with the 
transaction :1£ .:a:ded:sion-£rom.:tbe. Cor::mfssion :c:oald'"llOC :be.'obtained' 

before:,J:he ~lmPending ~elose~ :'. Sturgeon;'~1>wyer: that:'he ,would 

attemp~.:'tO· ;.expedi-ee::a -hea:1ng';': :):herea.£ter ;.:.:on-:June -26;:::J.974~ Allt:r:allS 
a d 'D~'I'''''''''''~'''''-d " ~ .. 't.. .... 't.._.,""~ '" - .. ,' ... -' ... - ...... ,..... . _.'- .- ... ~.-:;. ""r ~-~-. - " ,. n ~~-~ .~~"_~ ,~UPiUoSS'""""''''.... .." .' ...... ... h. ','.,- .-~ •• - •. ' •• "'.,,., -~- , .... ' 

.,: :. "~. >::::3y :thc:tr :~pl:ica.t::ian:: Delt:a:'was;::-::o--.:.a.cqu:1l:e:Allo-an'>" :~ .. :.:~;::.:. 

eertificate' ~and: :.'busiliess.;: while:·:DCI: ;w~.purC::.ba.se:a.ce:z:tain;·:.physiea.J;:' 
assets-:£rom,;.Alltrans::. ';:: ::ID,; suppo=t·.of~ tl:le .appl:Lca:tion:: £t~Was; ~a.sserted 
, that 'Delta;. :woula:~eont1nue::tbe: A1.1traus. ~intrastate;·~g~:ope=a.tiot1S 
as a ·Delta. :div:ts:r01l,,, .a~ ~eby: ':.cont:intiing'; :the~:"Ana:an$:;:servi'ee:;:.tC>1:he 
shipping :publ:te;::.:.a.nd :p:ese.:Vi..ng: a.pproxlioJ,atelY: 4O():.A:lltra.ns :.jobS:·,: ::.::: 
. wb.icli oth~se:::would;; :.gO;-'dow:o:·:the, 'drain:,;:: .citirig-, ~:tt:;:. :exper.£.'eneed :: :~: 

and eompe:t::e.nt: .. ma.ti:aiemen~;:.: -:and,: ~finarieia1:::stten8th;,: ·Del~ a.ri1::teipa;ted: 
being' able .. ·t():·:.tU:n ,the' :Al'l:t:rans ':oPeration: ·arOutid:' :financiaJ:ly= -:tri ~::; ~> 
short period of.·~. ::;~.:::;:.::.:: .:.:-:.:'. :.~~:::,,:':~. ': .. :-< .. ~ .::~ ::-:-c,~~" .. ;-:;::;c ".':.:::';::'.:::-;, 

" .:;; '.' 0: . On' :July'· S·,:·:1974,>nhe: daYS; :after~ :filing ·o£:the:<a.pplieation, 

the Commission:~Puo.1ishecr; notice· :-of· :.a,:<heari:ag:·oti the:' app.llc:.ation.':toJ:· 
begin··..:ru~y··~:lS,·: '1974;:-::Yive::!nc:Sstate mOtor.'ca:r£'er: oPerators-;:? ;~ ~ .~ 

including;:the~petit:toner '·here·,: fned'protests>~t6 the· :,app'lieati.on;::.: :: 
contending '.tha.1: ::t:he :.propOseCI: ·,transfer of· operatmg ;;a,ut:hOtity~~- :i£-:::::.:' 

author..:ze<i; :and~ ~ted;' :would,·~be·a· :signific:ant :step ::[ri::fUrtheranee 
of a sehe:oe::.by,~t:he: Delta:;:interests;:to:· contro-l'-" an'&::monopO-Iiie:: the:::·':'·, 

california :IDOtor. '·ea.n'ier~ ::t1"J,<!us try, eorit:!:a:r:y~:eo: :tb,e:;':pu-O:U:c :mte%'es:t"~',:· 

'. :: ~ " ,: .. ~:Short1ytherea£ter; =tb.e .'protes.tarits:· va:rlcusl.Y: 'moved: '~('l);':to: 
dismiss"::tbe ,:a.pp1ica.tion,~ ;~<2}::for an: order~ ,<l1:reet:!ng; ~s:taf£~pa.rt:te:t-.:-,;: 

pation .in;·::the:· proeeed:tng·;!D, :the; .'fom.:~of.' a,:.:thoroug!l: :study::to-~~p:ot:eet· 

the pub lie interest under the su.i; :s'CO't'lte> :requir~::O£ :Nortb.e:ri: ::''; 
califo'!"l:l.i4'· Power . Agency' .v: WC:.(197'l} 5:;C: 3d;-370~, .:and:~{3):,;,:£or 
eontinuanee.:;of:the: hear...ng.:to .:a.:"l.a.t:er·~.da:te; .~g~:wa:s;;:lleld: :Ln.,;sa,n 
·Frane:tseo:~; :'July -:18:';:: :j,~,,),"snd (22:, :.1'9·7 4 .. ~::: .A:1J.: .:.thTee ;mOd;ollS;;:~:clcnied 

", 



" 
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.' ... -. - ... ~, ....... , 
-~, " r .~ •••• ' .-,""~,,, " \.~ 

.... _? .... ' . ..-,. 

and .$tul:geon ~a.dvUed.. ~a.l;l:_~es~ o£~:.lUs:.':inten.~on..tb3:c,:a ;.f::r=al, :,,":, ,'~,:: 

.. decision ;Ott the::.a.pp-ll;ca.tion:w~d ::be .reached:.OIl ::01: .. :befO%:e :August:,:16'~ 

19:74.· .'. The:' .:£inaJ. :ha.l£ -da. 1." -:of:hea.:d.-ag found:.the :tb:rce",pe:ci-pien'C',.,:':: : .. 
att:orneys from t:he law fir.:. :represe::t:t:ing~::four:.:of",:the :protestants >':. " 

-:.:xu:.b leta; be': "prcsent,~ :hav:Ulg.:;prio::: . c:Ol:l:i:tcents·· :iu :other ·.p:roceeQ.:i ngs 

out/.of. town;.-,,:~,:During:,;the.·:last,;1:2aJ:f.~y :of~ b.ca~':01le:.p:r:otestant:,;: 
v1Ul.ig:,:Freight: lines:.:(W':!;lll.g}.;: ~v:ed::at c~~.:st:t:pula.tiO:lS:::with~ 

'., Delta·~, -and :w:t.thd:rew~:as; ·a~'.:protestant: J:onditioned .1,..oopon;:approva:l(of· ~,the 
-t1:pplic:z.d;on::and; ~t1o~~,:o:f,-~, :~Otl. •. : ;;·:I!le:'matte::t:::was. ~;., 

submi:tted ·at ;:conelusi"on,;oi:· _-:the: ~lz.st~ baJ:f~y" :of ~hea.:d.ng:~.:a'lthough:.< •. 
'~ ~... . " .. .... 

the cpa.,..-ties.,.were;::told~n~~.:.~.t:his:.:does::not:·.pree~ude'.::eou:ll$el"'.£rOt:l1 £;·1::5ng 
anytl:dng. :in: the: ,~y.. ::0:£. :a, ~,proposed::o~der;,·proposed, ~find;-ngs: :aud;:.;. .. :,~: . , . . 

eonelusi~~~.proposed~.:deeisions:>:: ff~~ ~tba.t .. matter., ,~if::he; :wants:. t;o:;:::-:. 
anyti:llc between now [.July 22, 19741 a.nd August .16.thl1 :~-:, :::(o.~:::.<; ::~: :'.::': 

", ~ .. ~::' :'~'. ,':,:, ::, .On·.:August.;:6:,.~ _'197~,::':::lO~' its~;vie.w:~t~ ~y..::de:la.y would 

render: .. :the:. ~$3.:l~, and t::r:ans&r~; :XllOot ;:-des~t:t:oy; comp:e:t:i~ion',:: .lS:lC::::.put. :.:,' <: 
400 out: :of;, :v~ork.~ u:o.ne~es.sari:ly:> : •. thus:. ~lea~g-.. open.,.no:-.al,:t~ti'Ye:- .:~":,..:: 

cours.e; :which:,~ould; p.:t:es.~r.u:e;, -:th~ :;,eompeti.ti"\7e -:st:a.t:us.:.:<i.u~,::;~::~;:;:;.~":. =::~ 

Coc:n.ss.i~:.·,is~ed ~pe.~i$ion~ No:.:83292~:autho:r:::tzing :,the :5a:le :~d~.1:rans£er 
" :: on'::.c()nd!tion .::that :De:l:ta=.an.,c:!::its :affiliat~d)"coxpo~tions-::accep.t:(a:::':.·:,. 

single: highway.;:~omou~. camel:'; cereific:a.te . .'an<i:.a :single:.:expx:e$:S.: : ::: 

company, :certi'fica:ee:,.:enc:,oc.passing; a~l: ,au.thor.i:t:tes:;:of:-~eh .:.t:ype;:theu' 

hela.:.~ th-.dupJ4;ea.:tions: omitted,;: ':a%1d ,,;t:hat: :Delta-::.and 'l:ts:,:.:a-ffiliates 
res~te·,..,-:re!ssue>::.:o::::refile::all;, its :tart;~.<,~~:F.our.).~SsiOIler.s:::.:.~:: 
V'o.ted';-:£or:.1:h~,:dee~ion;.:.:¢tl~. Cot:z:li:ssioner ~(Holm-AS):.'~as~ absent. :-: :Zb.c;:" 

order_,.wa.s~.·.effeetive:,.the,;-da.te. :issued.;:: '1'<:';' ;':':::::-.:. : .• ';;~/:~:~::.::~: ::~:~ --.: __ : :: ._:: 
'--."-.~ ... "",,. ~ " .. ----~- -

':-:: :On: .:t\ugust );4: :and~ 1'5;' 1974: _~e~=e;v~;~,:~'B:U~g:_ ~d:"':~~~::~~:: 
'other.: pro.testant;s:.:ii-led fo.l.:' !:cl::.eating.;Wl.~ig:;on: teclm1call.-g%ounds;~· 

:~ ·:.:penaining; ;·to: :i:ts::s:tipul;a;t:ion,~~'.::a.n<i ,the ~other: ~pr,~tes.:can:tS~cOlll ~cus 
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. g:t'O".mds ... ±ncluding.~:due "P.r.o;c~s. is~%': ~~1?-~t?:S,'.~.;:::.~~~;. ,. ' 
deficiencies ~ ::and,~alleged~:.£ai.lu:r:.e .. b'y:-".d;1~ :~.1'_~s,~,~:t:o ::~i<;'~ ,:-:;,., .~ 

Delta~s· anti~o:ttped;·tiv~:~d.uc~7~.~ ~~ec.;:.~;~.s.?~ ~ ,~~_~~;:~ ~ 
cocpetition::.and:.:· .. the .. gen~ -:ptr.blic:r.- .f:i.nancial tCCIlSidera.tions, .a:d ~ _., 

• • • L •• • "" ...... .J'"'~ .... '-" ..... .' ~ _ ... _ ~.. II. ,w,,~, ... ....' .... ,I' ....... ' --' _ ..... 

guarantees::.im:01v.oo,;; enfor.c:ement .~o:f ::P.rl.9.;. ~~~;~~:_~EC;~;,.~,:~~~ 
regulatit>ns ~~ :,and :.·s:tatutes,: -:and ,financial: approval ~£ .. :lending. .-. _, _". ~ " ,. .. 

_ J • ~." _ • '.. .$ ..... __ ';' .... _. " _ .... • .<.' ._. ' ..... 0" ... 

'~,;~ ... ':.::·:: .. :A'C:'12 :.Ol·:~a.m.:~.Augus.t:.19;,.:1974, ,. Delt3..:.took ·over Alltrans 7",,' ... '. ' .•. -.-'- ......... _ .. ~.:. ·,·,··.· ___ ... "'v_,·., ..... , ... _+' ••• 

··'renatled:·it::rrausc,a.l;l.::and7:the%,ea.fte~ ~P.~te.~r.,~~::..~ ~:#v;i~~:.9.~:. ,:-:-: 
Delta.,;,:do:Lng:~business:.:~ .. ~Tra:lsCa1,.Motor-E;press, .. !nee-::, .-",~ ~"', - - .' ~. 

• • ..... c • ~ • • ••• • .... + _'" ,.. .," c .... \ _ J .... .. I_ J ........ __ " ",' ••• 

:'~ .. ~~~.::~' ~·.," . .on:Septembe~-4,.:-.1914- tl:eCotcmission.issued . .Decision_ . ___ _ 
, '.- ...... " .. I",., •. J _' __ ....... , ""-01._,' ••• _,~ __ , ...... .! ... " ........ ' ~.J.' ... ,.~,.'- __ .. ~_' ... ,_ .... ........ . 

No.:·:8338S:::amend:tng~1;I?e.~.con~tio1lS:"set,·forth...i:l_.Deci.siOtl. .. No ... '83292. ,to 
. _____ ... _ ~' ... -.. ,." '_r _t' ........ .." .... '..pI. ,_ .. ~,.. _ ..... _ •• ~ ............ ,~ ___ ". J'. '_, __ 

make them. confor.:l mo~e closely -to:the W'illig~Delta sti~tion..:,,-
...... ~"._ .. --; "'.1 .• '- • ./ _ ~ .•.• '. ... ~' ... " .'~. .. I ••.• __ -,... ..... ~-' .......... ,. 

Ihereafter J.lillig~ with<h'ew.:'frOt:l,:protes:t.an't .... sta.i:uS·:---:-:-:~·_ .... ,.., ._- -
:~.: ::,-A:tter--review::.of ~ 'P.eeiti~·:,.f~~ -'~cl,~~:~ -.October .. &7 

- -".."- ......... ,. ", ... - - ~ •• .,.., "'- _._ .•• ,,-"'.... *' •••• _ ." ..... ,'..... .... ......... ~ .. ,., ......... , .. ·J"' __ '~"·_"··I, 

~ 1974 me Cotrmission 'Oy··Decision No .. 8358L. (1) _dismissed ... the,...Willi&_ 
.. -' , . '., ." '_r _ .. __ • _ . _._ .... _.~ .. ,_.~ .. _ ... ,... '_"~' __ "'_ .... ~ ..... _"" ~'_."''''''''''''''''' ____ ~I., 

pe1:it:ion:as moot:,-and" (2)~granted, llmite<i.rehea.l."ing onr.tb.e .. Petition of 
the.;other· protes~~~ r~.·,li;.r~~to~.~,~P~es~tati~-of: ~.r·:= 

.1 • - ....... ' ',,"""- ',.riO" '.I ".-- ',. Of ,~ .......... '_ ..... ' •• _ ...... ,./ __ ... , .. ' ..... _ ...... __ ...... _.)01 •. --'j _"_}~" ... 

evidenee~: and:. argtlment;.. .. (1) r-OU, the ef£ec1: on .. competitioll .. whieh. _woUl<:1 .. 
'. ' ". ~.- ••• '. " ............ '.... .... ........... "''''., ... ' :-..'\. ......... ,-' ....... __ ....... _......- .... .., .,.·~ . ..,.".j.s". ... . 

. ' result:from:.the:: .. t'ransfer, .. and .. , (2) .. with .. ·respectr . t:o-:-w4iV'el:: .. of,. the~ ... ' . 
..... _' ___ ....... __ •. _.~ ____ , .. _. ____ •. , •. "" '-' •• '''..... ..... _0_. ... o •• 0'·· .:rli ..... '........... • ... ~, ..,,_1 ..... ' .. ,'" , .... . 

guarantees to,· be t:lade.-.by"7Dei1i.-. ancf:-its -affiiiaUS' unGerr 1:he .. -... _ ';" ... 
september;.:.3Q:,-19:72:' ~~gr~~~.·:~twe~:~Dd{~d~.&:~of~.,·~-:'_~~ 

•• • .... - - 0-' ~..... .. ..... .".~ .... ,. • ...... _'. "'. .~ •• ' ."..J.... ... 1 ... 1 " .f ...... _ ....... _' 

Ame:r:ica~" Na.:tiona;l: Tl:ust. and.Sav:ings.Assoeiation.", ... Addid.ona.llY", .. the" .. ~,~ .. ~ - ................. , .... - .... ~, .. _, __ ,A,.._ ,.. .. , .... _._ ...... __ .... '-',_ ...... ,,: .• 

Ca:mission·. modi'fie.d: Deeision...No •. ~.83292., .. 'by addin~. thereto,. an... ... .. 
. - .. ' ~ .. _.J._"_" _ "." •. _~.. .. ............ .M-..-J" ___ , •• -.--'11 ••• / ...... , •••. , ...... "_. 

addi:eiOtlal.: .finding': to~,<the·, po:tnetba.t .. , Delt:a bad .. the .. ::equisite~, "', . 
• .'- .. ~ •• " ••• ,-......... ,,~. 40'.' -I'" _ -~ .......... , ...... , ... ___ .... l .J".,', •... '" 

fina.ncial-.. ab:ili~':t:o: ~~tely~,serJ'e Alltran.f s., castQme1:S.M. , .'. •.. . 
,. "" • - ...... ' .... I·~ ........ # ~'. ", .• "'''' .rt~j_"""'"~,,,\.,, ....... , '.' 

:',~.~;::;-: _ ,.:.Otl .. :.Oe.to~ .16,1974· <p.arsua:ct.to.its, deeision~g:anting .. _ 
T • _ ....... _ ...... ,_ •• _.' _ '.. ..... •• ~ .. ,l, .,.... c. .~,_~ • _",, __ ~, .. ~ •• ,,_ '., ................. " " •• _ 

limi:tec:l:. ,,;:eb.eating,: .. !=he:.~'i ssio.:r;l· .issued. 3,- Notice~.o:f. p%:ehearing ' .. _ 
- , ' ......... ~ .1-. _ ..... ~ ... i • ... _ .... _ ........ , .. __ .• ,. ... ....1 ...... v t ....... " .. '-'_'- _~ .' 

Confer.enee .(Re:-Reh~rl.ng), .to-.~e.held. Novc:cl:>e:. 8,·.lS7.4.,.., . ..JfICNe:r:be:r .. J., 
• •• 0 .-' .' or < .. ,.. .. '. " ... ... J _ '",,- ., ......... _ .. ,..... w ... r.....;_ ..... ..,1_'" ~ ...... ..I'.,.._",J..., •. 

197~.p:r:c>testa.nts...:.Nl.e~l4:en: .F.r:eight. ... !..1nes?r .Inc"r ~eter.s ~T:rt:e~"l.ine~ ~ '. ". 
t .... "., __ • "'Iw-.~ .... w' "*''',,"",'.'' ~ /. , ........ _ .......... _ ....... _' ... ' ..... \ . .J, __ , ............. , ..... ' ... , ..... .... 

......, ...... .,. 
... c.. " ',:'._ 
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and Applegate' =nrayage' -~, filed: :8.: peeitl:on:before:.:tbei ':-Cal'i'fo'.tl'1:ta 
Supreme>cOtC:t ':.£0'::'=3,: :-Wrli:::o'f ,~~~ :or":A'l~te ·:Writ::.of ::Milnda.te''::~::: '.:; .. 
(sUbse~ent1y;' ~,:'J'~:29;.' 1975 .the·~Sup're::xe·:'Coart:'-::tssued' :i.e:.,': ,~' 
ordei' (S·~F'.;;- :~!o~' ~322'1) .. ~ ~t ·of:r~e:r,:i·as ~prero.a:etl:I:'e); .::.::'Xhe,::;::; 
prehc.a.rl.rig :'ccn£e:ence:~ cOndUCted :'ovri:r :th%-ee' d.9:ys-;: ':NoVembe::' ~:8':~d 
Dececbei:~io ;·:~i974, :'au(Fon:J~ -24, :;1975~':: :eo.-the;.'r.trs1:;..c.a.y .:of,~· ,,::' 

the preb.ea.rltlg confe-renee protestants (less Golden west::'~e£ght~.I;1nes 
whidi~Wfthar"eW ~:as' (:ji :pi'otesta:l.t} ··:eii:ewed':';~ir:~preVioUSly.~(}emed 
::lOti6n:~or~:s"elff pattici-pit!On; ··NoVemoer:'26;~~·~1974,;,:;the:Coamn.ss1on~:by 
Decision No. 83767 ordeiea::1:lie::preSid:tng~:Examiner'-::0-'order oSt:aff·~ ,:.;. .... ,.-.', .. ,' ... .,." .. : "; .. ~,,, ~ ......... _ ..... .-.,.~., ... : ... - '..---" . '-.," ' ............ . 
partl.c:q)ae1on· to" evaluate '~a:td-p:resent~'evidence ·on: .. the-:'.competl.t:!.ve 
asp~~u' ofJtb.e :~:rger :wder:;the ·'S't2·~·:wmte·:-reqUirements:.::of:Northerii 

• "',.,,' •• ',. ,'" -i' ........... "- .. ,,~~.""'''-''. ~, .. ' •• , ........ , , ...... .-,.._ !",_~.,,," .. ,_-.f.'-'" " .•.•. ~ ........... " Call.fom!a:Power Agencv"'V"'PUC (supra) .... , ,~... .. .. ,.i.", .•• ~.~ ... ,.,'.i.; ,},-" ........ , 

During the':::scc::one~'d.iy: of "preheo....-:i:ng 'cOnference, -.:the: '. -~ :.,.: ".: 
~ E~er·:·iiiStrUctcQ>,thC staff-:' to: Stlbmit:<a memo:anc=-:of:': staff 
p.i~t1eip.id.on~ :;":~s-memorandCC. .. ..:as f6~i on::JatmarY 17; 1975 • 

• '., ., •••. '. , ....... -' .... " ........ _. "," .~, ___ , ' .. H.'·'· ..... T··~"'" 

By'" 1t~ the" 'staff proposed'· to -proceed ~ln' ·'aeterm:ln~:ng ~whs.t effect: the~:, 
=~~g~i- w~id~'b.a.ve:·on::·~~etitioi:i:·by:applying p%'i:riciples:':developed'in 
int~e~tion::' of':: ~ct:i:On~;7 of' .. the Cla,,""M I A.t:.t::, '~1lS~T'I~;, f.3.eto%s;·'.':,~ .: 

-1:'- . . J -- . , -0 

suggestcd~itl(' the'-'R#ort'~ of',::the: At-cOmey~'Genera1:" s::Ns:t:iOna:l-=CcmCnttee 
to Study' the:·~ti TrUst"tiwS to'id~:tifi' dle:':'Q8.jO%' 4%-es.S t,o::;be·~-::~·;,;-:­
exp lored'~ .:: :'Maj or fOeu.s:,I Would '~be~' on:' deVe-!Opt::ent:: o~ the ma:rket~' :":. :; :.:. ~. 

'. ,,--, ,".' ... "., '. " ""., .. "," .' , .' . - ' ,. - .,....',.' 
ch:Lracter.tstics; "including" the; histOry 'and" deg:'e'e v cf<:on<::entration· 
in the -rei~a.nt, ·=kCts:·;···~ ~pro~estants"· by:' 'date' O£::'D~: ·20:;': .~ 
1974) h3.d:: alSo:: Subicitted '4 ~ ic:emora.nduC": of" isSUes: fOr::c:oilsideratiOn:~~~ 
on re?-es.nn;:',:': Among ·the':isSUes··proPosed:':eor:·consrc:rera.d.On: 'Were:'::~::, 
quc'stion:s~relit~g' ·to -:lessen;e'Q.-' ~t:ition, c :elevant::'lJla:ket:, extent 

j ..... , .......... ":- ... - .... "" -J'" ........... - ... ""r .~ .. ' • ..... 1'0 ' ... ,. ,. •• 

and 'trends of" concenttation'therem,: bistOrles~' 'of: 'thG,app-'licant:s:;-·· 
~~urs~:'; of::':condti6t' in'; the:·:.pas:t< :md~' preS en: , :::e07:is~derati""On :pa:id):·':::~r:.:: 

"', ,..". '".-" _ . ~ • _""." ......... " .A· " 1 • ... ........ .., ," •••• .. .....' ".,"- .' , • ~ /' , .,.., __ ...... 

disposit:ion~ ofproperty-;-"scope"'oz' au1:hOrlty:,'and~·seme·e~;:::a.:n~1.oan;·" 
guarantee ca.tters. Thereafter rehearing was set to begin Jt.me 23, 
1975. 
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, . -_. . .,During the mon'ths .after Delra. tooki.over,.Allt:rans, the 
• ' ... - • .-. ..... ~ .... ,."- ...... _, .... '. ,. ............. _' ..... -.-. -:':'--:.' _.'_ .... ., - .>#" __ ._.' .... ',. I..; ..... ,. "';,.. ..~J • .' .... :";', I 

Allt:.rallS,.. oper.1tion .continued.,to- 'be urrprofital;)le ,,:and 'piled up,.... ,._ 
, ... ' ...... - .... - '" .... - "., ......... >',.>c.' ••• ,' ....... .,.,.', ........... ' ~ .... _ t' .... .-~ .. ~_.' .... ,,i ... ,'.,.,_ • .......... , ...... ;j.,: ......... : .. ,.':.....~,~,' .. _, ..... ,>_. 

s'I.!bst:lntia1 losses. On Ma.y 1, 1975 Delta deter.:i.ined it ~ld no. ~,,", 
*_, .... __ .. "'..,J,. .... , .. 

.. longer .. S'US~in these ·losses,...and .. d~ter.:tined:, to .locate. tl ~yer 1;0 take 
'" ...- .' ., '.' ...... -' ., ... ",~ .... J ~., ,.' ....... -- ."""".,,_ -.. .'_~ •• ,;._ ........ , ... ~I~., ....... ~_ ,-' .~. r '..) ........ ,~, / .... :. ... ..J 

ove:. the 'rranscal..eq,uipment .. and., business. ~ Shippers ·Imperi3.1 .. ~~ed 
.... ' ... ' ~-- ... ~-, ... .,. '.,,' •• -.f .. _" • • J_J .......... __ .,'~'../ _.-" .... t .,.. ,. ........... .J •.. ..• _ ....... I.~..'~_ .... ::_ ¥_1 .. ,\· .. :' ....... ~.,/ ..... ~~ 

SOt:le. inte:est. ' .. HAying infor.::led. the. Teamsters Union a.nd 11:$ batlk. of 
,. - h'" ~ ..... .- .. ~· ........ ~#I.< .............. , ·.I ......... ~, •• "'~_ •• , ,'. "", ..... "'.".,.:~~ __ ~". "'''' , ........ "_,, .. 1; ... ..:. ..... _ ..... ,,':>~ .. 4 ..... ·:.;; ! ... _,,:..~'J'_ •. '~~:I~_. 

the pxoob:lcm. ~d.its plans., .. Delta_.also;·deter.:ti.:l~ ~".in£o~,. :the" .. ,.' 
Commissi~~::·· ACe;,;;&8iy:~, af~er"·,.·teiep~i~fol::.an~appo.~tie::,£;~., _ . 

""-'" .... " ...... "~ .............. ,, ................... ,'-"- -' .. ,... .. ....... ........ . ...... '. '" _ ....• , "" .. ;., .. ~, jo-:~..,..~~,~ .................. _I •• 

Dwyer,. on.. the . afte:rnoo'C._ o~ MaY,,'l9, .1975 called upon, S=-zeat;~. to:_ ... . 
,~ -~.- .... i ..... ~~ ....... -<_ .. ' ... - ...... ",' .... , .. .I.,.~ .. '_ .. ",- ,.1. __ • ,'.~-." ,.... I' ~ _ ,_ ....... " ..... ..,. ........... ,./ ... i_._ ... '_. 

relate that. De/lta was", losing. money .. on. the Al1t:r:ans operatiOn. and to 
~ .. ~ ..... ,.~ ..... ... .1 .. .,~ •• - ......... ,_': ........ _ ... ..- .. ...-._.' • ..., .... ~~ •• ,,"~" '_"" _., ........ " '" _; • .,J _,,,_._~ ~':'~"""""'" --(.i ,:_',~,~,~#~ 

infoxm., the Commission. that, Delt2 ,!lad. to ~ do. something .e.bout ~ it.:- ': ..... 
~ ... ~. :t;fo,~i, ~it,: ~:. ~sioner.'s" ai'd~j1r::'13ti~~"~{B#~ca) 
wa.s'p%e;;;t'·tb":~~t;.'·Ho:~s·~ (tbCn . .t.ier,.~o~ti~~.$~¢eiilllit2 
for the, eo=.iSsioners.}.~s-(;ither:.~ted·:in" or:·d%-~.:1n:·-an<ftbe 

1_..... ~"', ~ .,' ..... ",1 ... -'" _ ...... ~ _ ....... A .• ". • •. , ••• ',1 •• , •.• '_ ...... ~ ... ,.,,,.,.. '" _.I ..... '_', ,,'~' '-'.' ....... , i.",.,J. _' 

chief .of .. the. xransportad.on- Di.v:ision. of ... the. Comc2ission,~ Mr .. ~.G:U:>s~. 
""'~ -'.,J ..... " . • '. -_.,,,,_,-,,i .• .... , .......... '-.-.-,--',.; ....... ~ ................ , ............. ,' ,. ... , ............ ',,'."'.' ,..." ........ ....... '6'0 ...... ' •••.• 

(Gibson)"ft. was c:.:.lled. in. '" .A., question evolved. as
4 
... tc" p:z::O!=.Cd;lre .. in, ___ .... 

sucl:. .. ~-·spiD.~~ff ... sit:.:a.~· a~d .wh~,~:: ·.Delta ~~tad~ .ieqUire:.~issiOn 
• ,." .'p' .... , ••.. ' ...". , .•.•• ', .... " .••• ' .-.', .......... -.,. .............. ~ .... ., ..... ....; .................. 1.. • ,,_. ' • • : ...... , __ ....I.,.,_ •..• ~ __ .. ~ ..•• ~ .,J .... , ,'~"""'" 

app:roval ,were .. it:. 1:0::. sell ;the" '!ransca.l ;.(Allt:rans) .. <iiY',ision_.of. the .... :_ 
, ... .- .... ~ - ,.".~.- .... .., , ... , ............ _- ....... - ',.-'- ,,,,, __ , __ , • ' •. ,-. r .. ··4· •. "." '.,. ~ .. '.-' __ '1_,/ _.I",. ...... ~ ...... I~ 

Delta .sy,s.t~ .while·. retairdng, .the·,' .certificate ... : :a:;'cC.:tr .expres,s,ed an" 
• ..;I, ... , ......... -"~ ,,>.~ .. , .• " ... ,.' ... .; .............. \._.' •• ~"" •• __ ........ " .... --"' .... _... • ........ ___ ,'_ .. ~._ .. ~ ... .J ...... - ... r ' •• ' ~" .•• + 

opiniontl.'l.at,. Com:a:i.ssion: appx:ova.l .. ,would. be .. rcq,uired;J" but. no ~ons.ensus 
'. -~ ', • .-1 ... '_ .. , ... _ •••• __ ... '.... • .... ,,~., ~ ... , ....... ,. ,~J . .,.' .... _ ......... _ _ '.. f , .. ,' ., ...... • ..J .......... .... ..,; .. I~< ..... __ ..,. 

or ,definitive . answer. was . given . Delta ... ," 'DWyer s:t3:ted .. he~$ould ... haye., 1:0 
." ... , .. ~.~., ...... ' •. "" ... ",~ ... -.. ' ,,.. .... ', _',I.~ •..• . , ._-,..0 ....... _~ .,,' ")_'" '-'.~ __ r ................ ' ••• -" .. _, •• '.~ ••• + "''''' , 

discuss,:3:fJ.Y shutdown. . .fu%.ther. w.lth .. the. !eamstersr Union ....... :!be .fO.l~g 
week, rNy~ ~ot~'· ·s~ge~ ~d HOime~'~ a;.d~ (afu:" a"p~:ca.ii) ,~:.::' 
Gibson,..,shor:: notes-;J .a~chixt&...to .each a,. COPY', of:.,the"D;C,I.~n~-~ -.' ... 

••••• ,.,1 ..... " .... _ •• "" ••• "..' ...... " .,,.. '.."...\""_ ('-.I _.'~ •.• '",,- j .. ' __ .. , ..... '.~ ..-, ..... ' ............. _ .... ",._ •• ,; ~,.. .... ~ 

release_(releas¢d"to. the. ,p::ess jn .part. Ma.y .. 22.: ... 19,75).. scheduled .. for" 
. " .. ~~l;.~~. M2.Y~29~):.i915-;: .aimounc~g· ,e.iO~e~~of:.~ca~f·~.£~ee~i~e :.' 
.. '~y 3-0 ,~:, ::1~75-,-, ·~ci~~·s~g :aii. '::,~ee. tbat~' .~~iti- . .i:ld.~ cali~f~~'~- .. ,:. 

_.I >' • ~ ,.., I , ..... t, "" •• ....... ...... ..' ._ •• _,' , _ ...... ~ 00-'. ..... , '.. oj ........ __ ... ' ............ " ,-,' : .... '" ~ ...... '.' _';"J," ~ '" _' ... ". . .... __ • ." 

Motor ,Express ,Ltd.,(CME:)., .:0. Delta., Stlhsidiary) .. :w~, handle. ,the~ N • __ • 

.. , • • ~J. • ..... , •• , \, ,,'.,1'0 "'._ ........ .,. ", 'I _ ... ,,', •• _1 • __ .. _.', __ ~ _._"._, ..... ~ .... ". ~,~,,'.~. "'''_',_/ "--,_"'V,J.i· • .J ... "p'., 

.TranscaJ. .traffic .. so .as ,not ... to .. inco~er:.ience .the· ~lic .•. '. CoF.ies of~ 
., ",' ....... _·· ... • ... ~r •• " ......... '.~, '.1 ...... ~ .... , ... ,~: • .; 10./ .... ~"' .... " .. _ ......... ~,,; .• , ~; ..... .., ...... , ........ :..".,.,,,""'_ ...... :',,_ ; .......... ) ... <:, ::...~~ ... 

these ,.let.te:rs"were"n¢t .. sent."to .the. ... pa.rtic~pants.,.in this .. x:~~ •. 
' .. '--.# .. ,' ......... -' .... .., ... "" ............ :' ~.- ....... ' ................. _- ...... - .~.-.-" .... "" ... ~.~ ,~ ... ~ ....... I ... I_, ..... ' .. ~.,.#_ ...I',_"'..", ...... wJ,:J~IIo.Wi"';;,.; ..... _ ... 4! .... 

_ ...... 'K 

...... -
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_ r __ .. ' .. ". • ..... , .. ,.. _" "'\" .",,~'. , ........... ~ •• ~ ","' • __ "~ ... '...... ," .... ',.. ,.'" 

Otl')!ay' '20; '1975'"Ne£lson Frc1.ghe' 'Line Ine.'W'ithdre-w' from. 
the proc~eo.ings a.s·;a:·pr~t~;tint; f~llOw~d-'~'-YJiy 22-;':' 1975°brPete-:s 
'!'ru~k I.i:h~: ::...: :';':,;':~,:~:-:: .. :::;:,.~" :.,::.>..::: ::':~;'~: ,:' .>:>: .: ... ;> .... ,;':..: .~:':::::;:::,:::::':..; 

, :,' ,::' ,:: :'~·:·'.~ori VJAY= 2S;'~ l~75'::"th~::-come~ s~i¢n-:stafffil~d a::=Od.o::.~for: an 
~:'i~t~;;im: 6rder:':to;:;eq;;i;'~ Dcita:;;f~;~'~~:~:'eontin~~'s~g'";:iii :6£: the'/r:, 

." ~ .......•. ';*- .,. ~, .. ,,/ ,...· .... 1··-.'" ~ .. -.' ~(.---,".- "h'. : ... ~ .. ", ....... ".~' ~ •. "- "I .............. ... ... " •• ~, .. E'-. "r·~·"1 

ir!t-.:astate" CU:Stocers" sCr-led"by" All.tx'ans~'~ ~at ti::le'''of a;equisi~on;. -., • 
.. , ..... ~" ... Ar··,. '-.~ "".\r_~·.·'_.~·, "'" .~" "'" .~ ... ": to'- ',,.-, , "" ••.•. ,'. ' ,>" ... ~ •• ~ r·'·r~~r"" .' ~.' .... 

in the' same'mamer to"'Which'Alltx'ans-- customers h...."'Vc·'becoce .. '··, ,"" 
aceust~c'ed:':~hen':~' s~..tVed~'b1~) .. 11~;S: ~:;ess.: ~ti£o~; Ilic;'''': ' . .":.'!'1ie:: 
foll~g:; day=;: MaY::'29 ,.: 1975; l:~a:ving~"lear.;,ed; Of:ithe;'~end1xig; close­
d6wn'-:'~f'~1~Cii ~e~is::'an(f liyoff:; o'{'~cal ,emp'lOye~·; the::: .~, 
staff'·:fil~dJari_d.k"d::·~t:'io:i ~:~is':U;'requ~st:-;'a'~CO={s$i~' or&!i::: 

... ,., ., It".'" .......... . • .-~.... .' ;<' ". 0 , '.,."..~, -,.., .. ' 

.. preserviIlg"~e':statt1S quo~'::an:dC:i;reventini Deita~ :€ot:i:::eloS1ng the::':'~ 
-',:', .' ........... "'.: .. ·.-.r"-._" ..... '.~.r."~ . .! ..... - .. < •• ,,~ ..... ~ '·I·e.'w ~.'-~. ,,~,.,..,., •• , •• _ .. _, .. -: .. -'_ .•. , ..... , ••• .1"-••• 

t~lS an'd"'l:a:Yins'o'f£w'the'''fo:r:mer' Allt::3.nS"ecpl:oyees'". ---, .~, "',"" 
-.::: .:;"' : :Up6n~'rec~ip: of "the: ~s~i~n Staff;:ll:it:iOil· a:nd~its'·~ ':'::~' 

ameudm~t';·: the: pl:~i&g~ :E5c,:e;iner: j~~: Gil:i:::i;-.:concerned .... ibOur:·t~~ .. 
ti:te-"fiame':':for"ar~t:;':o'n;the :otiori>"~vi~;/ of:;--tb,e:; jmr:rlne:nce:::'o£~ ., 

' ..... ,..,,"'",'., .... 1' ....... ~~".~. _. ~_. "'"",_., .. '., :".,i-'o' """,., ._' ...... '.~ .'.' ~.," ....... ,', ..... "_h ': ..... r _o~. , .. ,_., 
the 'l'rarisCal-"shutdOwn;' telePconcd'counsel: fo:r-'tbe~ '3."1£6ant" Ms.rsball 

.' •. ~ .•. C, _.,- ., .......... I,." ,' .... ,.,.J .......... .. _"' ••.•••• #0 ~~<. ,_ • • ~o.i - ""_" " •• ' " ~_ ' __ ,..0 .... ,., .............. c,_._ 

Beror CBerol')' "OD."':M'ay 29;~ '1975."- ":8erol" told "the-Ewminer"t:bat' there' 
had be~"a:'::'r:lCe::~'!f be'twi~~his':;~lieni:::DwYe;r::t':': ~siiotiers ;~,.:': ':.<: 

'··· ... ·"'f··,'··,...· ........ , ,-- ..... , .... , r .. " '" -~'," .. " ... f"'-'" t •• '" +~.".. ••• ' ..... !.r ..... .. ,,.' . ·., ..... .....,,,...I~\ .. ' ,._~~ .. ,.., ••. """". "",._ 
. Sturgeon and Rol::les'~ .. and-Gibsou~·· and" tbat:"·the'~·Uten:z:tna.d:on" 'of-,···· , 

• , :t :t 
~. TransCal" :o~iit:tons:,'b.ad?:'ei&r be~~ "app.z:aieo:/ or·'iiutbt:i':i£e~t1}·-,:nus 

.. -,.. " .. ," _., .,':, ".". ~ ~:. c.-r~·~ ·~~ .... f· ..... , ......... , .. , ..... ;' .,'- ~.; .. , \ .... ",_. ,.. .. ,' .... ~,.. ,.#"0-.. .,w.~ ........ ". ... ) ~ ... ' ,,' "~.""'."" 

. 'was-~e first" ko.owledge~ 'th:e- Ex:t:tiner bad/·of··tb.e·~.a.y·19, 'l:97S··:.~-';-·'· 

ffceet~~"/)~?~~ :"', ~':" .~ ~"~'~' :::,,~~';':'~ :.~::~,o:":~' ~~ =\~:.,~. :~~ "::J:~~::-~::~ ~:' ... ~.'~'~ ::~ __ ~~::,.<: ,.:~: ': ':~' 
",', ""·'l'he" Comc:ts'sion~"s taff""'on::rtme ·-6' - -1"975 filed' a: :e:IlOrandtra '" 

-.~-:~ Y.,,..., - ...... "~.,,~~<I'. t~ ,..,';".:-~),.... ~I(" " •..•• ,," _ .... 1'. _ jo.", .... ,'" r .... ! ....... .. ,#':.: .. , ,.. ."". ~··,r' -~,,"""'" .• ' .... _'" r"~\ ~ ,. ,.._ 

of" 'its"":C:c:terided' pa.rtie~pa.1:ion 'and ":he" 'is'sues''i t"proposcd' "to:£dd%ess 
(, ..... ~, ...... ·:c .... /' 7",.,,.. .. ", •. " ... , .. ,~ .• ~ .• ~ ......... '" .... ,:".,-, .. ",.. ~ ... , .. __ •. ". _ ~" _ ..... ,. ;"''' .:,'" ':".r:-" ~ ... ( ... ".I' •.. ,... ", .. ~ 

inthe~forthcOmixig· %'eheating~ .... "'I'hesta:ff' nOted: itS' intent,·'to 'consider 
~ ', .. Jf4oI.,., .... ~·.~,~'I.,...~ , .. ~ .... "'-l.""~ ... ,. " ..... ' '" ...... ,,.. ••• , .• "',,_ ._, .............. _" r', '; ,.," :.- .... , ..... ::-. ,<"",." 

the releva:nt~'ma%'ket "affectect"by;o:the' tlerger'"tO"be" the·less;-tha.n~ ... ,.' 
.".,..'..... , .. , "", -, ..... - ". '·r·.... ..._,r. ~ .. ""~. ~'''.'.'' ~. "~ -," ,""',... .I'~.,.\ ... ~\,.', :-.." '" .... ~r ,'_. "':""' .,_~. ~_ ..• ," 

eruc1<l:oac!' "(I.n) -, 'shipment"'ma;:rket:' wi'tb; a 'weight" 'of" ~l'OO to-"1'0";000" "lbs;. 
1"" .• (' .... :- ... ~! .... ' ;.: ........ " .... - .... " ,....,... '.,.. •• ,..c'"' ,......, ... ,- r '., ,. ... ",.,.. "\I" ....... ~ .... ~"'.7: .• ":",,, .. "''''''fI -~ ,.., .. _ ............. -

'!h'es-ea£f l:n'd:tcate'd"that"' ':tt""woultSbavc""to'defer'its"-presellta:t:ton"On 
"' ..... ;..:'"" ..... r·.r" /- Ii, .. ' ........ , .. _.:, "': • ..,.r",,'" -.;- ......... _.~, .......... r ,,:,,4 -""_ .. ' "~-. , .... t'*...,. r'....,. ..... ~, - ..... L' .... '~" to .... ' .• ,.. .:'_ 

a:l.tl.c'~ti tivcf 1mplieat'l:ons-untu"--J.3;t:er 'than:;J'une;- ~-illdicated-" 

its i.",tention of exploring fully the extent of the consolidation:t 
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all~: ,~~;: ~~t~.~f:., liqui,dation, .,o~ _.~~l~ a.s~e~" ,..<~~~p~<:~s~ _ ~~~~ 
.~ ....... ...,' .-~, p... .."..... . ,~u." .... ,.. .. , ..... I '.J- ,j...,- •••.. q _., .... /_''''', "I"~ • ....... .'. 

CO:l.cem, tbat,..thu~ __ woulciJ~~ "~' dis~;;~;e..~~~::~ ~~g~~ ~~tl.~ 
for',' di~ese;,ent "'from-'neiti" , iii- tI;.e'''event- the COCiniSsl.On ';,le,:e to····~ - ~ .-
s~s~~en~iY .. ~t~~: th~_ ~ . .'v.'ek;6onti~ 1:6-:~·~~i:.e S~~~~t(~d 

~ .. ' ,- ., ~, ~ • .J_ -,-' -' "., .... ' ., ~_.. : .. ' •. ' _ ..; _ ~ (: :;. :. :; .... ,:.: :; ~,~ :;';: ',:' .:7:;; "; 'Z: ,; ~:..::; • .:.~~; -::':':, X":::': /. ': <:': 
ox:der~ a. diV'estu::='~.. . ' ' .-' . . . .. 

-- . "'" .: '". ", pu;:;mnt ~~o, R~i~\-78:.~ of~' tf:~~'~~ s~io;;' 'i:' iiii~~= 6f~:·Pr~·tie; 
and,,~odeeure~'-pU-'J~~': 7~ '1975':'p~o't~s~t~'Appi~~~e ~peti~~d~~t 

..... ! ,~.!~.. ....... ~'''''' 041.· ......... ~, • ... 1 ... ~ .. ~._ :', ... /: ... .., • : .. ,. "';",: :. ..... : .... ~:. ,~:'::::. '~"':_ .... _,::J ... ~',/~{ ~ (:.-': 
" •• ,.:up,on .. ,submissi~n.of,,=ms t:atter for deeis'ion of, the' CO=ission, 
'an'd" :prior~".tC·· ·1:h~~.r~did.~n of..sU~,e~~·i~i~n;~~': i-) p~~~.~~~ ~~~~'i);:j: 
iss~d. :~. n" by' :the~ pr'es'id.;r;:g::o~ficef·!: ;~~~~g'" 'fk~g;;~i;f .£.,1't:, 

.' ...... ·_J .... " .... ~"', .... ·"v ...... ~_ .... ' .. : , .. 'r'_,'0.,11_ .~~" , ~',", .... ~~ ...... ':)#~:., r.' -;.-,. r :: ":. ~;'. ,I .. ,::,-~:,:",,_::,· ..... .::; •• ~.,: .,::",' 

conelusions .. ,of., law , .. and~ a.. proposed order pursuant. to, Rule 79.. " .. 
"'-", " i, ,., .. " .... . ,""'~',I"" , ... ,." ','_ ,4~""~"""~''''ri~~ ... ,_,,.. .......... ... 

~'~ " . pn~ jW:le 9'"- 1975::"pro'tes~n1:'" Apples~£te;" no·ting~' .~ . .alisenee' 
'.' ,~' .... : , .. : .......... : ... =.. ~ : ... : ..... ~ ... , •. " .. ~:, .-1", ":.,.,:, ':.C _.~ _ ... ~:+ '.:"~ :.'::,'.-:--.,~ ..... ~f'<i,- J~+.-':~, .. ,_.-oh"""" • 

. of. ~y Comr:nss,,"on. order .. authorizing Del't2. 1:0 .abandOn" Alla:a.ns se.~n..ee 
, ,or .~~"cl~s~~~' 'oi:~ei~ ~-ff.·~~p~~:~(~d:'~:i.~Jig::S~etietis: 4:Si'~d 

, .••• ,o', ..... , .,., ' •• ' ,:' ._.. .... ".~:.,("'"' •• , .... "'. ""'''''." , ..... ,; ..... ' ,-. +~ .' ". '- .. ,'-, ., .............. , "t """,."'<, •. , , •• ~.-. "'1'", 

49~ of the Public' Utiifel.es·cooe)~- 'peti'tioneo. 'ti1e. COC:ii:ssiOn for an 
• ,HI_.' ~ .. :':-J'V ' ~~, .... W,.' '~,. _ ": .. '::, ~I.n~. f" r' .. :'<',"" ,:: .. :-.., :~., ,':: ... "':':: ... ~~.. ...-:: .. -';~~',':"', oJ- .. ,:-' _ ... ~,~I":'j ':' l' Y'-.~ '--:.... :_' () .. :,:- ~:'. 
l.D.t~n:Il .~r.derr~quil:i4lg. Delta to. il:o::ediately reinstate Alltrans ... 
s,e~ce~,:and' ,~~;~;"'~'wnifi;:i f~e~'~r'~~dh d:i~/"df ais~¥~~~:~':" 

- ......... - ... • .J., ..... • ,_~_, ' ..... \~~.,~'~. '/ ....... : , .. , :': ..... ~ :., .. ':.':~j:, .. ~.:.," ~ .... " ... ":, .::,.:' ,.' ... :,.. ',~"':' -,,::,.::-.. ,~ ..... ;:-, ::'''-'-.'''J''C ....... ,-
s~c~,~:.~:Ap.~~:~.~~.~~c ~s~~~ed .. i?ec' ,~~J.~~~~ty t~~_ ~'.~~ 
extta .legal: .dis,eUss1ons on. mttexi 'iIlvo"lvecf .in' .~~' rehea%i:b:g' 'ba.d:""'~ 

'" .', ,~" •. ,:.- •• "~ .,,""r ._4_ • , .. - • ___ .-., 'c'O'T' ., ............. r' t,,· ........ _ ... _ .. ,._ ... ,. ..... , . 

. oc'CUned, b~~ee.n 'One' 'or" mora com:tSSioners' ana 'Delta, ~~ :r:equcstea, 
if' thOse al'r~a'tio~" '~e:;:e': :pr~~'~'~it ·,tii~; :kiv~i~~i~d;';7n;s:si~~~~~: 
c~~~~~~Y ~~~~~~~¥~~<~ ...... ',:,:" '~:~:~.: .~~. :::~~-:',.,~~'~ ... ~~~~~: .. ~:.:~:'~,~.,:" .. ~~.~~~~'~:~' . c;~' 
. On June 23-'''19,7"5'' the-.·rehe.ii' . ""be'-':{ Witli·,d "'r' "~""h"" ," 
's~:~~~ 'b;, .. thi':~tie:;: ~~"Tbe: s:;;ii~i~s~a:::15is': ;~g:~t' ' .. ' ~ 

,,' ~the'~~i~; ~ of .T:r~cii·:~i~~ De,l~'~ri':s~~ '30:,~I ~li76;~"iiiihg '- :.>~. : 
. '.-thOriZad·,,'.~~~s' possibly :;~~'Vi6iati:~:';f'''ie~ti~ 851 ;;i"~~ ~~iie 

-' ...... ""~,,,,,,,,,,,~,,,,.,,,,~,,-,:,,,,,..J_,._."'''~.'; 'T~ ~d' ..... ·/ ..... ' •• 1 ..... ,:' :f:"~':' ".-',: :-:.;C::2:· .. ; ...... '..:.::.: ..... -:--.-.. ,:,.;:,)(. "/-~_ .. '':' ,~; 

U'tili.tl.e5 C04e, and ,tha1: the ~.ay: 30, 19.75 closing of ~ansCa.I ~s 
"J' ""'. '. -. -", ''', ---", r., ........ ,.. ,..,,,.-'11,,,'" _~.I-_·_' .... ,_, I"'~' "1_ ... ,.., .. 1,. 
·an·-tmiuthodZid·~aband~n::ent· of"~;e1:iici~"' ASsert~g ;1uc~isteney- '" 

'-" "" ,.... .. .. '.,' ~ .', .~ ............ ~ .... , .. ,', ,--- .~, 4_,.. ... - ... _ ... , .. -<',._ "'. ~ •• -I'" , .... -.._.......... _. ',. 

betwe~ ,D~,lta, .. s.~t~tS.·dUi:tn" prc;';ac 'trl.s--ition'iclat1li'"' iC;,:_'d"~ '-~ 
._- ... 1_" .. '.: .' __ 'e' .... ,'>_ .. :_ , .... ~:/~;:": , .. S::.:::::::_" •.. ,: .. ~"';':; ,:.o::-:",:~;-::-;. :-:,.:" ~:-~.<)r: ~:,:;,,., :.': 

.: ~l~~~., e~,tinui:ey _and ... ma.1l,l,;.ena.nC;,e ,of:~ ~~f.~ .. ~o~;;i~~~~_~~;.~e, 
, " ~"' •• J ~ ....... ~4 .. ~~_ •• ,. ........... "' ... , .. • '."0...1_ ..• "" _ _ ~ "' • ..,. ..... " __ ............... ... ,f#' "'_ .. 1< ,.:1_; ...... ,._ ... _ .... .. 
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... ~ .... ':: ;,' . ~': />,!~,""'~'k .• '~ ( .. _,...)~."" "' ...... " -... • .. _ .... "'·4 »_. ".. . ......... , .. 'PO- .. 

the st3.££"eonsidere<f the facts' eence.."'"D.1ng
U 

the~' closure- of"Transcal'"" 
,':/ .: ... :'::"'--~:':'~-.:''''',''';::",.! .~,:":'.~."'::.:' " ..... , ... f·,_ .. ~-'.':"~ , ..... ~ ,~,.-., .. /,~ . '-. '~ .• _ • ( .... ~ .~ - .. 'I' .•.• " _r," "'" ...... ', ... ,("~,. .... ·_ .... 1. f' ~'I" S 

relevant l?-~;,~ ~$. showing Delta'T s - in'tentiotlS'" ~ard-~oo:pet:ttion,- <mQ._ 
f" • "I'''I~''' ,'", e •••.. .• r.~ .• -.,,.., ,' .... - '-","""r:' "',"_' _, ,. ,·"a'. \ (","" ~ .. ..,~.".,.,.." _,_~ .. -""., ...... \,. ", ... _~" 

. the posture -- it'"mairici!ris iii'· dealing -Wl:th" cOmpetitors. - HTlle'-EXaminer 
.. ....'., ' .. ,~,):. ~'.'.J.'. :,.~ .. ,:~.~;":' ..... ,-.: ""',~'" ···:7''' . .....-- ,'<, ... /, --r,"',"'~,""'''' • ,~' .. ' .'" "·~·('''-''·,-·r ... '1 "f,' "' .......... " •••• ,. ," ,.;' , .. 

took under submission protesean1i" $ -'petition" for-·an'-inte:i:rCorder-·' -
". ... ·,..~~.·,.'- ..... ,7.~""' " ....... ;~_,., 

:t'~q,u~~g.. ;.=n~<!i~te. :reinstatement 0.£ service, et:c:-~~ advis·::ng"tb..e:t:·' 
....... _~,...." • . • , • ... .... ...-.,... ," .'~ ~ ....... ~_ ..... ~ ,.' 'r~ .. "", I .... , ' .,.. n'" IJIJ. , ... " f'O' , .. ."" •• .,'-' 

he '-wouid rule-' on-it at- tne~·eno. 0'£' '''this' set- of "hea.ririg":": . 
•• ' •• Ar~' ~ .. , .... :':~ .... :~, ~:: .• ~ .. -. r";:·I"'·f~~·' -'f""', ... ...,.", ..... ' .•. ", ... ' ...... ,.. •• ~ r' ;.! ~ ~.",..."," ,""'. , .... _ .. , '.~.,..\ .... ~ ...... " .. ,r •••• 

. '!he reb.e.irlilgeont1nuec'-in th1-s init:Calstage-':for-' seVen"' 
,.,...::: .... ~:~:.,,..:~~."'7".::: ... ,,., ;,::',,:~ .. '"J :.,~:_.··:.:..r . .".~: ~;'-." ~~.~. "'.".':~"" ; .. ' .'" : --'" -,,,.. "':':' .''''''r·(''-'' ~ ..... ~... ,I 

conse~tive heating days throUgh ju~y .1, ·1.975~·with'-.·testimony"-being 
t:3.ken--lr~:a~';;~i-;:~tY_ 'of' ~·t;:~~s~s:~:'";~itn~·s~AppicSii~; 'ow~r"of ·:tile 

.. '_".. •. " I ." ,..... ' '. ~ ." .• , .. '",. . ............ --.- r- .... ,. ".'" .. -. .... ." - , ..... , -,..-.. • '( .. ,...... r .... .. ~ .... ,,! I l .. " '." ", .. 

petitioner;;'protest.i:6£· here;- and:~ .(' forme%' Pres·:Ldeneo-f. the california 
.... :;, .'.: •. . '.J",.!:', '::::::" :' ,"""~,.:,~ ::-:,,4"" :"J' ;, .. , ..... 1"'.\ i~' ",.. 1'-", "w"'._.""~ . ~ ... ' J'" .,,'~".',.' ..... ".. ........... ,., - "'. ,-:-J:1 

Trucking Assoeiation,. testifiec.~ pettailiing to"the '-lllleged'anel:;"-
.,:,,~,'~': ... ~' ... ' ~~,;~~ ... ~';-.J'~~~:,: '.'I:,,"·~"'·:,C,' .. "r:'~'~'" ~I':-':"'" .. ::.' ...... :.~:: ... ,:' ..... . ,,:i ~,~.- ....... , '-'~: 

.. c~mpeti:eiy~, i::lp~~t. o.f. ~ a_c~sition by' Delu::. of Alltrz.ns, the .. 
, \"" .,. .• . r" .--,., •.•• ,' ........ , ...... " .... ," ._~ ........... ,;~ ~~ __ .'" ~ .• ;,_.... ,' •. 

·~.f::ect: ,"ol.·;h~," t:ierge~_ Upon protestant' s-'j;rofi~oil:(ty~" :auc- 'ep.e',. effect 
•• , ' • _'," 'J' •• '" .... ~ •• ': .. ". : .......... , ....... '. r: ...... ; ::'; ....... ::' ..... " .. , .. ; .. ,,...\ .':' ...... , "'~."''-''''' , ...... -. - !' •. ' .... ..,..,.. 

of .theacquis~tion. ~?l .e~~.in iri.terliilii'ig~ praC:~ees·~·anCi_.·arrang~~. 
Three-lon -s~rvi<::~·fO~~~li1:fanS' : .. < 10 ~~:-. ~1.l ::drl~&s<~t~cr'iI{ .... 

: .... : .... ~.. -.~ ... ".- ., .••.•• -.( ->-. ~. - 1", .. ,', ... ~._ .... r,_ ......... ~ ._' .... ,. ~'r" 
£om~,.. unio:o.. s#~a~~~; tes"ii"fi·ed. 'o~·'ciiCumSt3rices~ -and '~t$ 'ea:~"""-' 

.~, '1-0,.",_ .... ' •. _l_,~ __ .. , .. 1/·" ~_.' ~ -.' ': --., ,I" I .',"'.~ ..... -<.,--- - ",~·-".C ,.., ... ~ ~._'., 1:'11"-, • ... ·..-'t·· 

cpx:-s.i"di!red .. e_o!lt;;_ibut~d. ·,to,~-t:h~frunemplOf.llen£· by :reason or th((1:r~-
'_'.~' .,.,.,' ~._ "~..... . I. ,', .... , •. - "', ..... *""1" . ,,' ""-t r "~"d,.~. I"'·· ~~". r··... ,~_ .... ·-.. r~'·, 

Cal. s:au,t§o.~.-'. ,tii.ei· v~tiouilY~ .illegecl' que3tiOii3.b 1.e'~ge:l:eii,;:~"· 'the' 
~Il.. k.~.""'''~~·;.··.:·_~· :'~'''tI~ '.""" ~ .-.. ... , ... I~"" .... ~,,, .. ""-(', ,., ..•. '~ .... ),.. •• -- -:-~ .... ,.... ..-, ...... ~ .. ,.~ 

inf"e.:r:=:~d_. co.~.t t9., Del 'of 'hiSb-- s.eniOti~ij"Allttans·· .persocne"l.;" _e'qu:£:pQetlt 
. t~a._~~~~r.s~·:··~.int~ni.~" .~~~~ ~ a:ri~{aeii6i~~i~i:~ ;iii~i.~d- fi.iitir~~ 

J ".', • .....) ....... - ", .... - .... ,- .... .. ... '.," ....... ~ ........... _ .. c·,., .......... - '·'-'1' ••. -'f'" ,... .. ,. • 

to -'doveuif""s¢ri.iority -iti- ·ee.~iD. t~lclosirigs·,--"·a.ncr "alJ:eged :",.: 
deliberate freight transfers away from Alltr~s:":;~~nsce'1":eo:-~tber;~' 

~,.".. .. ..;~; ,.~ ,~: ; ••. '-'.,: .<".",:~'.-' ','.~ "'::~ .. :.:,"~"/.~" -: ' '~:" .' " ._.' -:- .•••. ~ .. , .... " ~"""'i 

Delta, trucking fims. - One' veteran based' his" contene:t'cms" on cxper1-
.: ...... :~.: '''.T_~''~': • .:'''.:''_.'. : ... ~ ,~.", ... ,. r",'~_"'" '.~""" '.'". " ", • ...... ~·r. , .. ~:~, ~r.,~· •. ~,,,..'(',,....... .. , .... , ... : ... 

ence derived. ~ob.serv:atl:on 'of-tl:ie' -doCkS 7 cOrr1er~tions' w:Ct:b:"-co1o:kers, 
..... ': "r,'" '," ,I"" ...... , ," .... ··'r'" .. ' _'r .. ,~,.,... _ ... ,. ..• ," ................ _ .. ,... : ... -,0'", -~ ........... r.~-· 

._ o~seM1:ions-ot the' rinebo8.rd~, 'and''l3:yoffs 'of 'persor.ner, -a.nCr-ess-erted ... ,\ ..... ~ .. :.}=.: : .. ~'.:' .... ~,,~: '·;'·:'.~~:;'::::I·""'" "~, _r ......... " ....... , ....... _.~ .... :.,~ ... ~ ,--\.,." '.",. .... " ... _,...,... " .... _ ... ' 

a .~~tY:. ~~~~t di,or,ze:t;'s'iou' .0.( ::e:efghe ,away-froc' Alltia.ns-' -~~~~··to 
•• ~. ~ 4' .'J'" '. ,. '," ,r ... , coO. . ~ .,.., / I", ~... •• ~ - , 11"'--."" " ... '''' ~'. r .. .,1.. ...-.... 

otae=s; A·'Delta. wiaiess, 'Vice :presiderit'of -Del-ci3.J-anct "'dle "eXeeut1V'e 
in 'db~ge:~i:~.·op~it·i6~; ~waYri~ ~va:~~iz.a:·~~:<~e-stif~de···~d~;=:';::·':~' :."~. 
r:~, ba~ b'~~;!ii ;~~rii '~"df . t:~d~iifra~";~6p~~-ti~: :ei;r~~t ~1fs:':-':'( 
"e~stCri~~ ;:;,; .~~ ': di~iiori' 0: :£eiia:>~:?is~ '::t:eit~t~':iiv(;d ;;~li:'~-:Ij4 
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an?-:.~~~:~t:}?~~,,~pn&tion,~ .. o~ .. ~~l~ ~s.~e~,,_~:~~s~_~~~~ 
CO:lee:n. that there" would" be'.'ne> " diS~sba.ble ll~tri::13 'organ{'zitiOn 

-' ~ .. - ~.6 .... ~ .... ,,. ... _.~,J~~,. __ ',.... -''::., ..... : .• ;~ .. :: ... :'~~."':_ ~~'.'.:..." ... """ I:, "0-'': ..... )\. "-···:';.:~.',."~··r,~'."·: ... ,:" '~'I-;'''~',. .. ..A. .. ": ... ,:,./,.; .... :..,'::: 

for,diyestQ.el'l.t from. Delta in the eve:o.t, the Co1:misSioll we:e to - . 
subs~~entf det~jn~th~. "'='~~:~ '~otl:a~ t~';:&'~p&,iic~:'i1i:~~t'and .. '-'~ ... :.., ~-_, ~L . :.,.... .., .. ~. ;.:""':. ;:.;.: ~~ ~ ~. ~ ::: 1...: ,;::> _, ': -::: '" ~. ': .. ': '.: ;::..-;: ;~.;~ ~::':<"~~:; ;':: ':':: 
o:ro.er. a. divGS.t't:lre. w • _ • .', • • 

. .' ..... . :". p;n.~nt ~ t~. ~e\.~78.~· of:. th~ .&;~~ s;~~; r i~ R~i~i~6f:'~;~d.~ 
.... \,;. .. -.... -;~,: .. ~"~( ~, . .' .... "" .... .:. ... ':.: _.:.~":.'." '~I:-':; :-'.:, :' .. ::.~ !",.';~"'''' ""i~:"~::·' (.,-' 

and. Prode<iure~ on Jun~., 7, 1975 protestant Applegate peti-;:ioned that 
, _ , ',., • ~ J ,_ .. - ........ , ., ,_" "', ,'. ,,", r' .. r fl>I ~ '< 

,~t ••• ~,on~.subi:lis·sion":o:e-. this - t:atter";for-- de~isi6n·'of. eae ·'.COClission, 
and·' ,pri·or.::~'~·~~., .iendibi~n of. 'sUcll c!~~i~n-~~~: ~·;,p~~p~~~d ;:.~~: ~;,':­
is:$~d. ~.CI: by' :th~~pr~idiDS~~-ffieef~:' ;e~~~a~g~'-£~::i:r~gi~ ~-f_ ;faht~ 

_ • .J ........ ,.._ ,"',#,_, ~.'J ...-_" •• , .. ',~~.~,' .... '., ._ .I:~-':'::':·'''' .. :).,,,<-4, .• '~':~;.'" :.,''',.~.':~:'\~-:'''._::'~'''''':' .. ~~ .• ::'''''' 

eo:c.clus.ionso.f.la'W> .. ,and_ 3.. proposed order: pursuant. to. RUle 79... .. 
...... "'" ,.,' .. r" •. '" •..• ,.' : ~ .... " ',:, r:, . .",:~ ..... ,,::.. -::. I ...... :'. ': _ " ... "'.~' , .... ::::-1 .. '·:\ ...... :.<:;;. - J~ .··.-I ... ~,..· .. ":,,,., .. : ,. . .en.: Jml.e:9., ~975 protestant, Applegate.', noting. the. absence' 

. of .·i.:c.Y·COmmiiiion 'order:-~auth6~ii1g' D~lt:i ti:/ ~~~:; Ail~: s~~:ice 
,. _ ....... ,.' '. _ , ......... ,,' .' ",:' _ .:.' .. :" .. ~: :.::", .~.. . ~:,.' .. :' :-~:'f ."" :'; ~"'.'"",;: ,',.." . ,,.. w, ....-,.~ ~ .... 40.. I"~ 

,o::,t~ .cl~sed~ ~r ,sell off, eqqipment: ,(an<f ci~...ns Secti'ons ~ 451: and 
, '49i of< :the'.p\ibli~ Utilia~s':'c~a~5':Petitioh~a :t::~'"~~'si~_:£o;' ~ 

. ,{,./...... .., .. ,' ........ , ,_. ".,' ~..... ......... ",,"-, .~ ........ ,-, ',." .. -"., ,~, ,-,-.... , ...... ~" 
itit~tiZ'·.o.:.:d.er· ·:~Uir.tng·-Deiea: 'to.itori:eOlatelY· reillState~ AII~- ., .. ~. 
se~~e",,'-~d' ,tt;' Pa'y>~~~8.~~~ f~e;:f~i'::~~ di.y-:: ~i.ais~t~ed~:':· 

~ s~~e.-· APpiegdte. fuithe;;': ~s~~tt~d~-th~ ~=Ssib~iirtY:'~t):~:\'~ 
.. ,extra' ~le~l,~ -.d}.s~s~io~·: ~~ ~tt:~~. 'in';~l~ed-'~:b:" ~he-' ::eh~~i;'hacI_'~:~ 

I. I •• "'. ',--- .'- ._.. .. ...... - ......... " ...... ,- <",.'" ,"- ( .. - off ... ",~ .. , .. ,- ........... ',... 

, oeeuned b~tween' 'one'orrJ'Oro cOl:::missioners' ana ·~lti',. -ana-' reques'tea, 
.... _,....:.~ ........ _" .~.~ .• \. '.,'/ ,.' ,," • "'J'"'' . ',",' " .• ""~' ".'"'' . ,"'- ·r'·· ",.,~~." ,....,.,' ... , ..... ~ "". 1.... '-""~/"", .......... ,_ .. . 

if tho.se.al~eia1::ions· 'weri p%-oven' . tbAe--tlle' ~o:lve<l' ·c06i:ti.Ss·ior£ers~ ~ 
• ," .' .......• ~~. --:" • ~::;~ "::'-:' _,,''',~.'7:':='-).? ".;,';"~:'::::.:; :;;. -:: .• :':C.~::·:.<~ ..• :::::;':,;';c..::.:;::; 

c:l~squali, ... y ,themse,lves. _', ._. .. _ , , .. 
.. ~ .~,_'.; ,.,. ... ~ .. ~."~ .. ~,.,.r+,, • .. c ............ _',J' I ~ ... :~ ...... ' .,". ',. '~.,',.,.'-.,.,' .... ,. ..... -'~~·, .. "..a .... ,. f:,"",.*_,,,,,n .. . 

, On J\lXle 'Z3'''''-i9fs"'' the'>rcilCirin "oe,'-::l Wl.th~·o" "'ri~~"'-"'" 
',,":;:',<::::: .. : ,.:::'., .. , ;:::;.:: ;-;,:-?:, ::-:: .. ,:,:;.>,,:,,~ ~~ .. ::,"; .. -:g:, .. -, ga .. ::.-:",:,:-:.~ .-;ff;?::-I';::O:: ~.:. :'.-< 
,.s~.t~ts_ "by, ~.pa:t:t;i~.~_ ~,S?~ ... _.~exp;t'~:;~~~",;~,,~Olle~", ~~ " 

. ·~·the ~erge,:'o£·~¢al'into· De.iia··'on·'Septe::l'ber_ 3(i,-'-:197(;;.' ~illg ".,1'._ 

... :~uthOrize:d .. w:a-s~ 'possibly' ;~:"Vid~ti'o~ ::;i~S~6t:idd 8s1. ~:;:£~i.,;;;.' :~Ec 
./ ..... ....... ..., .. " .... " .... " ...... ,~,;,-,J ..... ~_J,> i. ;::,:. ~ ./:.,." ••• :;',:" : .... , .. ~ ..... • ',,'r: '~.:-',.: .. ,-:..' .... w"'t'...:.; . ... ~-.... ,):>~,....,I ..... ....... '~ ':' ; 

.'O'1:ili.;~~~ode.7~ . .an~, .t..~t. "th~.,Ma1 ~.9., ,''=.9.!~ ~~~.s~_ ~~, ~ansca;;.~. _ 
... "It- .. ,. ... _ .... -.. • ,4 ,,« ............... ,' .... _ .. _,.,1,,.' ..•• ,~ .• '.,.'. • ...... ~"''' , .. "c:.. ... "' __ ...... 1 _ • .......... I\-i'~ .. ' .. _ ....... ~" 

an u:cautho¢ed .abandonment of "se:cvice. Asserting .inconsistency 
~ .. --'~, '0' -':- ......... ..;....:. ..... ..; '" ':.,--'.::',':': •• ,:, j ": .. ;::"" .~.: •• ' .•.• ~") ~~; ':'.:~:>.: ;~.-I : •. :~.,.; ":0 :>:'"',':::.: .. , .. ..-:., .- .. ~ 

be~~,en .D~lta:._s.~:te::t~~._~~ing,.P.x:e:.acquisi~i~:;".E~;at .. ing.<'~~~ "' ~_ .. : 
#_'-'- .... ·.4·_~'. '-......... ,' .'_ ,-', ... __ ...... " .. , .... ~ .. ' ..... ._-j .......... _ .. , ... ', •• ~ • ..,. ... c· .,' ... _~: .. J ._ ..... f< .:·~"I ..... _.~_. 'r 

.:.~l~~., c.~tinui:ey"_and,,,~in~enan~ec£ _~ ~~:l~ .. ~ompe;i1?~v.~ _~~~e, 
.' .........' .. '1 --fL •• ~ t ...... ·.""~ •• __ .... _...J "_.'''' ....... ' ... .,Jc~ •• ~ ', ... .,.. •• 0.1 - .. ~,' .... "',_ ~_;.:) .. '_ ...-!."" )~.~''''W '0' ,~.' .. ,:",,;, 
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day period" stre$sed tha:t Delta knew it would be a monumental task .. 'to 
..... - ...... , .... " -._." -'-I~""'I""" .... ~"~'''''-''r ""',I' - .. ~." . """" ~ ...... ,,' ,._" .' -- •. 

turn~ the"' Allttan:~( operation' arOUnd:" "He' aileged 'lO'sses" a.pproaehing~ 
..... "' .. , ...... , .... ' ""' ..... , ,~ ....... , .• I" ",t,"'~'''',r"-''''~ - .... , .... '" ",~ ..... ····1.. .- *," J' ~'." 

$1;'200;OOO·-l:O.··agOo<l~f3.i'th e'ffott"'CO 'do" this: and b~(f'£ailu:e--~ 
.' '-'~"'''' I ,. ... ...... '. - - • ,. ....... _. , .... _. '," p ..... '., ..... " ,I', ........ , ...... ' ("--" •. ~ - ;" ~ -, • - ,..~. - , ," ~,..~, 

cittilg" "utter-' total'" &usaae1on'" and""Cha.gnn''';-· ~n~ the:g~~·:.L,~'~ 
"". ,.J, ",'''''''' ~ ........ "~'_".'" ~ .... , •• _~,...;~. ~"'.r1" ,- .' __ ' ," ,- ,-'" r '0' ""1r-r,f' "'" " 

... .' e'c'onom:tc-'dePression- which m<ie-- it" 1l:lPoss1ble
w to -at:ti1n"1:he~~~;CoO,' 1:0 

, ....... J. ;"..... 1..,/ .... .... . 

$50, 000 per day Allttans brea.k-ev~ expense level, even with 'retention 
.. _,' ..... ,","'" -' ..... "'.' /.. .. '~" ,-.-... .-, .... _ ff"- ..-._", ;'.'" • ,', .c'" '.' f'j _... .... I 

of-tlle'full fifteen:·:laIl·'sa:1esforce and··inii1.:tl decOrtication of the 
... , ••.. , •. -, ... -. ,.-.a .... ':'tr."~.\'-\ ... ' :"'.~~''''.' ." ," : .. :' :'_".~'~ ;~~\:':~ \"·,:~·,c."':: '":'·'.·.:. .... r ,,"';·CJ;";',--:"",;':',.; ~~~/ ... 

,. system lJ.l' shedding- ~economicouter-eore t~ls in San.Diego, 
. ",-, .. -., '-:i::-~"---" , .. , .. , .. ~.~:'" .. ~~ .. 7'.F"''',.,~ .. :'''':'.'':.:'''~ :.:,r, .... ,.' ;".,:.,,:., '- ... ".: :C'r .. ":Ot; ..... ;: ..... , ..... ; ... ,:::, 

. :Bakers.iel'd; ·'Sant:3.':Ma~,. "Chico, Sari~ R.o~, ~d_Eurcl(3. .• _,,'!he," ... _ " 

recorifii.l:at:t'on left ~oss"~~~ci~ ~i"app~o~!"at:ely $35,090~'p~'~, <u.iy 
• " ... J' , 00," " • .... ."" ~ - • r ' ... , ,- -.. .. 1''' " 0' :'" , •. ", •. ,~ ",~ ........ .' •. .- .... ,., .. ' , ·'rl"- '''''''' '. 

comparee! 'to $40'; 000 to -$45; 000 ; per' day'oefore - the -'parllli;' -h~ever;" 
los's~~ were'::' ~t:··&o~:: $225" ooc( ib::::S250; ooB:.p~: ~:l~:': t6.: ....... :',:' :':0':: ,':;-;;." -:, 

.... , , ,'. I' -' ~ ... ~,_ .~, ... ~ ....... - •• ' .. ,. ..._. ," ....... ·c , .. ..,..,,.~. _. - , ..... ' .... ,,,.. ..... (., ..... ~ .......... , ..... '(""., 

$80;O'OO'--J$90;OOO'~"'$lOO';ooo per~::Oritb.~· He"t:estified~,·tb.it"Alit:-3:iS 
hid':' twice:' ~~ .. , ~q~pCent~ as:; the:'a~ii~bl~ "~if"e~;;"r~~~d, ~t: ::: .~: 

! .... : ," ..... ' I .. "......... '" .. ,.'-~~ .. ""''''' ".". ..... '", •• ,-'~ '.,,, ." ..... - ., ..... ,.' • " .... ',~ : •• ..-. --, ....,.':·~'I-C·' ,.. 

flatly·eenied tha't' the-better-equ1pmerie' ... .Jas "tr.insfer:eCi to Delta: or 
. p., ... ',,- '0 I,' ."': '," .... ~ c" T'~' - •••.• _"I"', '. ",'-H .... , ..... , N" : •• ~" • ' • ' .. _. , .... _ .. , ,r-" .... ..... -,-.~, I~ ;, .... , '-","" • 

. Cal Moeors·"(in this-'regard"he'-asserted"'tbat Q£-li6'ciisCd~only '600·'6£ 
" '., ,. ~, " , .. - ,. • - ~ ~. ,.",_,,, , ,_ ",' ~~ ... ~ .. ," ," •• ~.. ~ ,'" ....... , • ." .-- ".. 'III .... I • ... ......... ,.. ....' .'" r - .... -~" 

. its'·l:;OOO·tt:l:tl~s-<.;"'the'~ depre$sion"be~' so "bad "in"197S)";~·-'rhe~· .. .. 
'.. .,'~ ... , ........... , ,,~ ..... '" ...... ~ ...... " , •. .' ...... ' ,.. ... ' ...... ..,) .......... , .... ',.-. ," 6, ~, ...... ' ( ....... ', ,., ..... ','. '." ,..- .' r,...· 

'w:ttness contrastcd"h1s"estaJ::l11sement of 'a"'preVentative'ZiiXiterianee . 
progr~~-;n:::Aiitt~~~("~~pme,;,t·wicli·: ~ :;'pro:baole" br~ ,basis _ 
pr6gr~~befor~t'the[~acq;xrs~tiori~': Ot;. cro~s:exa;i~ti~~:f~~crgi~::'~f~ 

.:: . ~'cii e;;'d::;f~6trie~:-:~~rci~~ e~~~":!ri~:~':aii~fi~of::fr~~~t ~:;{s 
. ;;;q, iore~ ~ffciet~;iy ~:·:<~s~:-~ ~ ~~ &;~~ciilirig';~rid -:;iayg~f "<ci,;':: fc;~& ::,: . 
• - ........ .... r"'· .. ~ .~.' .... I' ......... ,- ," .' •• II' .... r'· ....... j •• , .. ,.-. ~ .. ~ , .... ," ,'" '.", .~) •• ' .. ··f',(~, ..... -,. ... .... . 

'Allt%'ans "·e:iPloyees-'d.tc:i.rig-TrariSca.l1' s tetiurc, (and 'potential extension 
by cME:·::r.nt6 'N~~d.-i; '~::-6n:: J,.me·:27~' :'197S~a s~ipUia~iOn ::Jis ;cf~h~d~·tb.i~ 
the;;illttans ":op~fa~ic}n ~d :8iis:r'::eV~~~~'~of~$9j6~;006:iii -;:~iy; ~:i971.; 

",. ,,~::~~,:: ,:~ ~~."~ __ ~':: .,.-.: ;~ ~J •• r~ " ....... :, '"'; :).-:-.... : 

with daily r(;olenue .of $42,569, and g:t:'oss .revenues of $70'1,000 in 
. S;Pt·~~~·;i974"~w.iih:: d.iilY~~~~s ':~of $34~ 9S6~' -;0ri;)J~e::27,. ,1975. :celt.::. 
&'""~."'-::I .. '; ",", -: ,··'·/~.':':''''':·'' : .... ' ··';I':··.~·'·-~'::'~"I::--.~ .. '''~ ~~I~,: --: .. ,.' (. ",~,,,,,,:.,, .... " .. ::. ,,",:.:'~~~ .. -""~,'~::.) :.~ ~':::~~~<':!.,.I.~~:'o', . 
. ~~~ .. ~,%'~::r;? ~ ~Y .. ~J:i~_~:am;n~,~.~~ ~~p11 r ~~c..a.;pr~f.i.t .. ~~_loss! _ t,~~ 
statements ·"f6r'·:the·';conths ·'TransC.i1 was operational~" AfSo~Oti. "June '27, , 

~. ,~' .. , r .... ." .. -. .- .. :.-. .' "'--,~"'" ", j'" , :. '-. ." • -, ,- ,. ,J ....... ','. ., .... ' 1'-', ~ ,-. ~ ,,', "" _. ..- -- 1"'", .. ~ - .- :"-:""'.''''' 

1975-'~'tit:r6ner::p%'otestant t s)itt6mey" Mart:t:i "ROsen -(Roseriy '"~~,~ 
,.,:;""";.,:,. I.: •. : .... ..;=::~:: :::";":"~J"If- ;:~~;"./.;..· .. ,,·,.:-",~ .. ,~I;·"' .. :; "~:·':':':".A:~:'~"""·,?::":";I o&oo:,,;.:;,::.:-;~,::, ,::,::,Y./_(,:.~~/.:"': :,-::r;;.-:.c.:.::.. .!,.:= ...... :;..j 

~, ~~ WI • ..,. .... v..... ,.,..". ...,.::' .. . , • ...J ... ..-.' .. ___ _ ,...,J _ .... 

.... ~. _.t, 
f .......... _ 
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" " tIW.1:-., the:: p'ro'tcstaht' ~~ici~ ':~'t"'a. pi~os~ci' ~eP~~~" ~ or~:,f:.~:' 
> ••••• ,.,1." .... , "I~"" ~.t'" "", • ','·'01 "'-, r~-' ........ ', ,~ . I·,' -"" ,t." ,~, ' ...... ~." .. 

tlla" Ei.2.miner. ,'. He"'was '~10:' 1:0' submit; - tus" :equest ' ill ' w:a:t:en .. £0=... _ " 
Pro't~i'~t ~t:;t~t-t1me'" .~~ ~~~~~' oi 'de. p~~babiii1;y"he'" ~oUld 
:r~u~~t":~~'~:::to' ob-t:iin'· :he~' test~y:'~i~~~i~6~, ~Fb~s;:' Gib~, 

" • ~~~;, ~~ ; ~':,~' ;"~" ~~r'~ : ~ :~'~,~. ~" ~,c ~~,~: ~ ,~ ~~~ ~. ~'~" .. :'.~, _ ;;: :;' ',~~: '. ~ ~;. ::' ~~' :,;.:.' :~'~.: ~,; ~~, :. ~';'~;' ; ,:: ~ ~;, 
"" "'"' Q1?-~ J~;.}9 2.':ld_ ~~l.y, ,~, ~~??~. ,t:hc"a;t~~~Y_:fo.r prot~s~~, 

was exeuSe<f for-'thOse-tio"'&l sat"'his·'ow"·re ··'··'st:.~"~Oi::.- e.ross-· '~ .. "" 
-:'.' ~;':.;. ;.':: .'.,_; .... .':~ •• ~ .. ,:; ,- ... ?::..-:~,,_:"~" :""':":':"~:' ;, ... , .. ,./~:" .. : ••. :::~:·:c;·.'.; 

ex3m jtv'ltion 0'£ the Delt:a vice president ,by staff,: :the_.organizationa.l 
out1in~:.'of th~:~Diid~:sys~\~":~l~~ed~ : ~"fa(;t 'tha~':~c~:;;o~~ate 

,'" ~ ,'" ", •• ,' " ." 10..- ......... , ..... , .. _,....... _ ,__ I, +·...-I ......... ~ , "' h • '. -. " ' -.,;' 

. h!g&P3Y" 6~n ea.ri'ier' '·operating . diV1.sionall :I -, dOes:.'1:be·' =der'i~ 
.. "''':''.,.~':'';. ":''' .. ,:".:~:: -:,..'.::: ,1,:::,_, •. : ',,':~;j ":.,<: ",', .. ,'::' .. ,:. Y_ •. , v.' • .""'-C', C" .).,.n._' ..•• _ 

t::3nsportat:ton for both 'express c~e.s (Delta.~Exp%'ess,and Cal .,:-
MotorSExpresi)~i;:~~okd,-aud'-Delei~s'ilit~iitl~~g=pr~dee~>w~~'~~< 

d:.,~~:", .. '~I,.,:. ".:,.;" :r~ rh,>P:' _ .. ~. "" •• ~ .. :'~,~',,::)~J -"".'~\.. ~ J ... .., ... ~ ,. - .... ',"-;", ._ ••• : ...... - "" .... "r.(.) ..... -

prob~~. ~~ _ ~i~Ul:e .. t=.o.. s.e.l1~y .A~lttans equi~t ... (but .. ~ ""p~c~~ 
~ <?;der ~~ .. as~_~st·,,'t~~~~.inS~(:.:financial.~ic~e:;as ~~iD.t;d~ ~Y:" 
~~ ·.~~s~.~~i~,# .:~~ ,:~~.~ .. e§~§~ J:a~~E.;.~~~~, :;,;'~~f~~~:~~ ~~ii;~~:~§~ ~~ e 
motor .,can'i.er "in the s.tate having excess, equipment~., and~.by ,tl:.e .. desire 
no~ .t~, a~ve*s~~)<:J();f.··:~;ai~:'~' · .. ~~r.~£~cir~:t:he: r~rin~';~ ~ ~o~t~ed • 

. '." '., .. ·onJuly7~".,197S proteStant!' ·Applega:~e··peti1:iQ:ied· the ":~~:':: ~~ 
.j":."~ . ... ,. ..... '~ ... ,.: ,:. ".:"' .. : ".r"~ ... ":":'::. • .•.. ".::. ':. ... :";- ~~.".,),'~',,,.':.'."";'" • ...::.,-. ,'~ __ •. ~ .. _ ;": • ...J 10'. ~_" ,...,_ .. ~. 

C~ssion,. pursuant.to Rule 78 of the Cocmission s Rules ofPr.ac~ce 
: ... , ' ... r-~:." I" .':,':';' ,_ :";,. '~:;~-·':·_~::~:.~I::·.>_,.\ .. ,.:;, .. ~:;., .~: .. } .. :~'.:, ....... , ... ~ ... ,~.: ';'~.}"4 (1._::: 'j ... ~.'.)_~)._ .::~~ ,,: ;"'~)_',..! 

a~d.. ~'?~e~t1%~). ~;,~ .. s~~~ion.,C?f .... ~~ ~~,'~ .. p.rO'l?os,~·;epor: 
be "'isSued"Sy~'the "p:r(isitliDg~office::-'-tior· to":endition'~of~a ~ decision. 

':.." :--:-:: ~:':.: ;'~, :,:"..... ..,:';', ~ '":. ~ .. :::~~ ',',),: ~':':'~'::-':::"'" .-:."/--:~:;.; .. :;'::.,' .. ~:';'~: ~'-' ,:'.; 
.' _."'",.,. . On .~,~C?~e%"}, ;~75" . peti1:io.;er. ... .A~p.l~ga;te. ,.~~Clt:~~;ed ,",~suance 
.' ... ~ •• ~ •..• ' •.• ,', ........ _ .... ". _~,.".f •.•.•. ~ .. ,.<_._ f; •• __ ' ..... :\".'''':~ .• ".'~"" ., •• ~ ... "", __ ,,~~ .).,.~_: ........ _ 1 .............. _ .. - ........ . 

.,o?:,:s~~~e~s .. ;'~::r .. ~~;~~::~~ ~~, .. ~~ticol?::r;~ ~t ~~'~~"~~S ~:.<?~ ':~" 
~~' .,~~g::o~,~~ t'~?~"S~'~~~'~~""~~ ,:~~c~~: ~:~~~s ~:~~~ ;~,~~ 

same y e.s. requested. . -"''' _ "'" . ~. " .. 
:.~. '.; .. ' ;:' .' ~"~.~ .~ . ..., .. ~.;, ... -'7~·1...-... ~; .. ~~ .... "',:",:,""" ... :,.,-':',: '" .::i(.,.;""~. ~; .. ,~.~ :::; ~·.:..~.-:·,.J.· .. -t;:,i-:: \'_. :,~~', .. '! ; .. :::._",: 

.. _ ,~:_.' .. :.O!J. OctOber 20;"" 197.5 t:hc rehearing .continued... i?eti'Cioner .. 
:', :: ". '.:. ~_ .... i, :,_t " ""... --', ~~ ~~'.~ • ,,;,',.': \. / "" ~' ... rJ ." <, ...... ':; .~. ' .. '..,' ~.~_,1 ",;,,~ -:: __ ... : ~ ',. ,) ~:~:,.: ~/," • ,: "I .? _ "::~' .. + ~ ..... : :,,' :.. ~. , ~'. ~ ~ 

APPle!~;:: ~ .. ~~t~~:=t?;~l' .~r.~:;~:~~~ ~,~,~ ~e ~,~~.~:~~ ~~~s~~~.:,~~~~~Q 
_t:~.~.,. ~.~ tl:~r~ was c:: ,.h~;p:~ ~ff. the .. ;:c~.o,r~~: J~~~RS ""~r~'"'.~tl:. ~ 

'h~;;i~g'of~,~,~, i~~_~cC .~:~~;,:~ ~n~" ~~ .:1£ :-,s~~:~#~~~~:·,~s~;.~#1e;, ~ ':) ': 
• ./ ) ~ • ,'''' \.. I,.....'. • ). '.. ... .,,.,,., .... " .. , • ',. , .. ' ... _' , • . .... .... (.. • .... ' , • .,1 _ " ." '." ~ ......... __ .... I _ • .. .'-

CoQmissioners involved should disqualify themselves' voluntarily, a:::.d 

if they would not, that it 'Was petitioner's intent " ••• to disqualify 
tb.e:n from furt..~er pa:tic:ipatiotl as voting Ce::lbers of the Cccnission in. _ 
this proceedingtr

• . 
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• !he.,,~ommission. dil'.:e~~x:, of_.tt:~po:r;tatiO'll",~S, ~l~~.<; .. f~;st, 
.. . .......... " ..... .". -'_." ,_,' ... _ .. , ._'" .... _" ......... .... ' .. __ . ..... ... _.. J .... ," _.. _ ... 1 ... 

a.nd~ te.stified. in .. s"l'J!I!ary as_f~~lows':'r" ,tha.t_.ori .. th~. a;~_of~ .. . 
.... • ' '~L' ......... .... r ... ~.,_ .', .... ' ..... ~ ••• _ •••• ,_ ••• _ ....... " •••• ,- ..... " ..... ~ • .I •• , ~ ...... , •• _ ... ' .• _~ .J .. '" ... ;'-". f 

M2.y 19, ... 1~75 ... hc . .-was .. SUJ:!IJlOtled .. by St:u:::geon. ~_.~ .. to ... the_~r~l:den;_s 
. of£ice,~ a··;;,ot~~,;ai::o;:eum:;.c~·~~' atid:·.upoo::ar.~~i:~ai~~~o~~··S~co.;;; 
.... , ............. , .. ,-, ' ............ ",.' ... _.o· .... "" .. "' .. ·_.,..' ... ',,,.} ,.....;, .... _ ............. ; .... ,.' j ... .-.._ ~._,~, I .. .; ...... _! ._, ~~J_~_ ..J-_: ...... ~,. ............... : 

'. Holmes,. :sticea~ .:and .. Dwye.r.present; tbat he .. kn~ r a.ll_p~~s~~; .. ~t: .. 
• •••• _ •••• - - ..... ' .... , •• , •• ,0' • .'---.. ,,', ', .......... ""'., ~""'-....t' ....... · ,~._ ... _ ....... _ \"~.\', ... ~.~ '.,'.~ 01'_ ...... __ ~...J~~ • .... _~ .... _ "...",. ..... 

Dwyer.~t ••• had.a plan, to ... get_rid, of the. Alltrans,.ope~1;i~nJ:>y •• _,.,"" 
•• ' ........ '.~ •. -" ., •• , _' ........ , .. ,' • .i .. ,', __ .... 1", •. "'" I ..... '" .'.-' .. __ '.M '."'~' ......... '.".,,~_ .......... ,~ .... ••.• ,.~.,..,J--' ...... . 

selling .:he. equipment. to ,Shippers Imperia.l~' ~ ~,(but .llot~ .. tbe <:ert1ficate.) 
, ~nd': ~ted t:~ kn~~what -the" ~:i.o;:~~ght ' .. of~it;:~t :,~f~~'.-:_ 

, •...• - ',: , ....................... .1_ ".'.'''-1 ....... _., ..... , .• ',' "' ................ ' ........ , •• ,', ... ~~' _,., ... "'_..Jw.. .. ~.,,_ . ./. __ ..... _ ..... ~.,., ... · ... 1 .. 

discussion b.c:J,.~Gibson. concluded, .. had:.never ~ru:c.., into_auything_~~~ 
',. "/~'_'F' '"""" •• -" .• ,,' '"-. " .......... _' ''';'.'' ......... ~ .... ' ... ,." ...... '., ...... p ... ,.""", • .- .. ,*" ... ,'.+-..1 ... ,1" • ...., ~t, ......... _ .... ,.,._._ ~.,.J.) 

.. like. it. :md.,did. not. 'know the. a.ns:W~;" that".h~ ~elt. n()~h7.;:g ~~_~pp;:oved 
.. , •• _ .. ,'., p""'~"" .., ' •• ~, r - .... " ... ,. -."., .• ' .. "- •. , .• _'. ' .. ' ........ _ .•.. ,.'" .• ' ... ' .. ~. ' .. ' c· • "'",10','-" .-' ,. ........ """" .. '" .... ,~ ___ .~ . ...I ... 

. or .disapprove~,. at._ that,. meeting whi~ ... la.ste<i_30 __ ~. ,~S • .,:::zinu;~s;" ~t 
c ~ ~'" ......... '., •• *_ ... / .... ' ~.'-'4'L ..... _' .... ~ .. ,~_ ...... , ... _~,J. ,..: ....... _ ...... ~~. _.'_~ ........ ,,' ..... ~., ..... ' ....... I ......... .;,"_ ... ">r._~ ........ ' 
Dwyer, then, advised, that,. he .. had further negotiatior:.s .. to .. con<!uet_ .. in .. 

, the~matt~:,a:"d~aii'ieft" the~Of£ice~at· .. ·~bCC:t~the:~_;~;.~:thAt-':ibout 
..... ,-¥' ..... ,.-.+ ,., ........ ~ •• ""~~6J""_ ....... "'''~' .. ,. ~._ '._1 •. ""'.)~""'.'" , .... I ...... ~ .... ...... 1. ~_ •• ~ .., .... .. '.'1 __ ......... • ,"'p' ~~ .... _, 

a_week_later,D:NYe%', ealled_ to.-'tell bim.,tba.:e Delta had decided j~t to 
, , .. __ I ..... .'.~, ".:.,,""; ........ " _".I .• ~ .. , ..,' .. 1, ........ , ... , ... , .. ,.,_ ., ... 11" ........ _ .... , .. " ..... ' 0,.'_",,,,,', .. -" .. , ,"&''''~''' ~;';+" .... 

Cct, All~ans. off and~ clo~>e-. them_ down;., t:ba:e,no certificate was .. being 
...) .•• ,.,.- .. ~/,'.,.,,,.-,.'.,.J,,. ~'''''''.I''''.''. _-,r' ......... "" ... • ,_ .. • r,o.' '-..:.'".' .. '''" ... ''\p, ..... I_ ... ~ . .,) .. ,~.;.,.; .......... ,I_ ..... I"\.~ ' ...... -' .. ~.-,,::._ ..... 

Q.ban.dotled; ... and.,tb.'lt~.there ... bad n~er-.been .. a.,combined,-.cer::i£icate .... .. 
. ~ ... ', .... _.'_ ' ....... ~~.~~\,',.)."'" ... ,_ •• _,' ... ,~._'t ....... « .. _ .... : ...... " .. ,' ....... ' ..•• ';", ... ""', .... ~#".'_ •• , ............ _._ ............. , r" .. ' ............. "-'10 __ ... ..,iN .•• 

e.li 'Q'i'Mting. all the duplications as conte:lplAted by .. the origiDal ' ... 
:_,.' . """~,,,,,\,,,,, _I ... ~_ .~~_ ...... _~;, •••• ,: •• ' •. f, ~.:~_ (:'._ ..... _._ ....... ~ • ~~: .•. ...J- ..... r" ... "" .. ~("~_.", __ ,-.-.I' .:,....).'":..,.,.. 

order., . _ Gibs.C!Xl.,.furt:he.r~. tes~i£ied, 1:ha.t it_was. ·no~. \Ulusual for. ~~ies 
'.·n,', '.· ...... T;'·· ..... ,,' ..... ~ ... ": ... '.""""'\""",,,, '''''''' • ...... _., .... , • ."J .,,_' _ ... ,.',1' ... : ... " ...... ' .:.., ' ... __ ' ... '....). .... _..:;.".",; .. ,. 

.. tC?seek,1:Wn" or, CccroissioXlers' ,out~ .. as on"Ma.y~,19:Jr 1975" .. t~ ... a.sk £~r., 
' ...... " ....... _ .' .' .... " ....... ,,' oJ". _. ' .. ) •• " .......... " ".~' .'¥ .. /.~_ _ " .i .• ,1 •.• 1_ .... .. ~.' I ~ .... .. ..;-....1_-. ...:.._, _.,.,....1 .... ,'~/..,I _, .' 

d;rec1:io,n, as" ~o ~,. specific cour.~e they should., take._, Ji~ev~, ."~~ .... ~ 
." .... _ ........ ' , .. , .:",'.' "" '" • ,0' .. ~ .. )_., ...... J • ,'.' _",,'f " M •• ' • "J ... J~_ ./_ •• , ........ ~ ... _:.. _ ........ }_.,., ..... ,,,' ...... _ 

C;?ss:e~'??~ti9U .. ~ .. t~s!=ifi~d ,~tr~t~ t:'ba.~ 1 !=~bapp~e4~,re.~~t7-y.~.'.in 
" .... .1 • ,J., ...... ' ...... , .'- '" ~ , " ........ ~_' .... ' ... ,', ,,-- ...... '" ""'., .'''~ .... , .. .-. .......... _ ... ,.i ... J' • .J .. "'_ """:...,)"'._"~-.J"_ .'" 

a.situation where..""a utility was seeldng..advise..about.a.=a.tter which 
.. ,. __ .' ." .. ,.~ ~"''''''_'''. ~'.:' ,~.~":;' ... " ...... ' .. ~., .. ~.:,.~,., ... ',,_,0 .•• ~,',", • .,; .. ,,:.,' ..... : • .:... ... "~:: ....... ,\ .... ,~:.;.;.:... ~./;., .... 

was ~e s~jec~. of. ~,.P.etlding,.rehe3.ting_?ro<;~~'''' ..... ~', ." .... _ ' . . ~"i 
'.' .. .. :The·yDci~boaiod.. 'eha.i=.n' testified~:ieXt'" (voluneatily' iil~'View 

... a'. ''-.' .... :~:.,- -' ... ,.f:':. w·,'., : .•• > ....... '_, ...... ~J~ ... ~ :.:~" ~, "~; .. ,,l· ~, ..... • , ••. ; ..... -1,.; ....... ;t" ... ) ... ,:'.~;,'. ",.~',":". '.,,:,. :;' ..• ,:.: ... .. 

of an.,i;l~i~t~~ ~ro~. s~ce.o.f~~~),."s~stant;.a.lly,~, .,".' 
.. ,. __ ...... ' ...... • J~_. &~.·'_·A._·4-·'p, 'j, ... ' • "J> , ,.~ .. ' . '".".,._ ..... ~:.. i ......... ,,/ • ..... .-1 .... , ...... : .. ,~, •• .1 ...... ' ... 

£~~lo~~:~, .. ~~.~.in ~.a~.\o~~.l~e,~l, .197.4.:~ .. a repres~~tiv~~~f the .:.~ . 
... ... . , ..... (, " .. l ...... _. ..... &, ..... , •• oJ ,1_.. ... '.~" ... '. _".';" _.' ... 1 ..... .J ' ... , __ ........... __ ..... _ .I, ...... 

, . ,. a~c~~g~.£ir;n_.of,Ji10.l;:;.&:., C~_ appr~~he~.D~~~ .. as_.~ c.~,.pos~~le_: "" 
...... ' ..... ,.. •• ".J"'..,. 1~".H • ~ .... + • '. ". __ ~" ,,', ' • .,1. -#-.1'''' .... ' ....... , ........... ' ...... _ .... "- ... __ " • ., .. ~~~I .. , ... 'owI_ ~ .. ,.., "'~_ •• ' 

ac~ui~itioXl" ~~Alltrans~, os~ensibly .a.s, a t:~nsequenc~ . .'of .. ~to;~e~ . 
.... , ' .... ," .......................... ' , ' ..... , .•. ' .• , ........... , ...... +',; , ... __ ....... r ........ / " ...... , .J_ ...... ___ ..... ,.., .... .., ... ...;v ~ _,.,). ,., .. . 

heavy Allttans losses; that Delta expressed i::lt~est,:~~nd made,_a:l.,~f£"~ 
•• 'J ... ~~~'" ........ ~ ..,._~ ,. l ..... , __ ~ .. "",. M-o.I 1 ., 

which was accepted, but that if protracted Commission hearings wc~ld 
I 
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1'~' .. ~','- "'.--" r· '" - ... ,e,'", .. *,J~.,.". ..... ,.",,,,,., ••• , "i ""1"."''''' _', ,.J ••••. ~ + ••• I .. ·~ .. ~r·1 ~ ,.1'.:'"'-

··be:·iXivolved·with-delay"1n'·t::~fer·per.:riss:ton;, .. the·w·Ow.c.ers of Allua::.s 
"1"'\ , •.•.• " .... " ...... J'." ... ' 'J (-,~- ......... v ".~ .. ··w .' ,., ...... " .~.:, _. - ." •... , . . r ....... -' ~" ... ~ .... , .,~. '" .... ,.' ....... ~ ,r"f'" 

woula·:l.one:.;,the;;';less~shut·-it· down' Augt:St'-l,. '1914,,;·'t:hat~ :rn--viCW'"'of --,' 
~"""".". ", ,' • • -.'J" .... r~""" ........ ,- ..... ~~ .. .,.. ..... -·~r' , .... ,_,,, ...... , .. , I·." '~ .,..., ",""""" r,,,,' .... ' .... ' ,"':"'-1"'\ ,. ,':! "~ •.. ",r 

Ulis'"tI:t"gellt- si:t:Uati6n-he- called'on the-Co:r:nss1oti"pres1den't; ....." 
~iaib:ed tbe::,b:g61ey:'4nd:' ~ked': £or:an-='expedited'::h~, ""afJ/':u,;-his 

.. 'J""''''' ~ .h ....... ' ".,~-.~ •• ,. • •• 1 \~'h ,_~,' ~ ... ,' " .. " ,.:_ • _~""''''' •••• __ " ...... ,.,' ... /" ...... .. .... ,~_ ./1140'- I •• ,", .... ~·- ,.-~ ... ' 

vier.-1- there . would" be"no' sense' 'in go:trig"' ahead',with' the"·'requ1s1te'Ul:d..on 
a."ld" other:-n~g6t:tatiO~\~i~~{a. goi%ii~~ opera~ion:~Ould~be· acquired'; 

.. that:':eh~ ~si~n::pr~id~t:seate((~ ''h~':;~oul((·see~wba.t::.'hecoa·idJ do·' , 
but::ga;e;:~: de'fin:ttiv~:'~ ~~er: '::~i=;~ the 1neer;ai fol~: thiS 

., )',," ... ,. .. ~ •• ,." .. -. ~. ""', ........ , 1", , ........... ~< ...... ..,. • , .... » , .' ~~ "' ...... ~ ...... ~ ... ,....... ,_"._."...... .. ........ ~,- ~., .... ,.'" ..... _ 
conversa tl:O~f · . ..md'· tl;e~'-f1ll.Ilg . of~ the ~ Delea-appliea.t10u' he '<:ould'''' recall 

. , .. ~~ '"6t:h~r c~~~i-Sati8~ ~ tb,;" the: ~ci:.;:~si~ pre'sident:;:::~t':l thereafter 
., , . • ........ , ,.. n·· ;.' ,... -.--. .".,' .. .-_ ._ " ~ ~... ".. - .. '. .", '_" I" '" II .... /", ........ - ',' ...... . 

the' Atis't::l.lian' owers' of' Alleralis' were' t3.lked"-in'tO-' eXeensiO:l.'· of the 
shUtd~w:':deadllie ~,u;.tii:Cid-August'; '~t:' nego~iat:ions~ Wer<{~<:ltided 

• '.' " ••• ,- ;"-,..... & " , .. ,.~ .' "c.' ....... .... ,,,,,,, .. ' .. " '. ~.,. :: •• ,.. ' ... '.... ... "'. ,-,' ,...... ; ...... -. "'''1','."'''. t". ,. -.-'_. 

- atid- orf June-26', '1974' "Delta'" filecr- its· joint applieati'orf' with"" Allt:r:.:.ns. 
• , • I' .' ' .. ', .'~ '" •• _._,.. ........ ' ". _.: .. ,. .r· '. . .' .' ,~'. .~ ... ' ", .' "'-.. _, .... " iIP .. ,,,r ""'~r""''''''' ~ "" t' ... -. 

.. -",'~" "'!he. DCI board e~1man testi£ied as'"to" ~'';<Hsa~~tixlg 
f1gU:es"',:. on' -r:ansC-?-1 oPe:atioD$:tionth~; a.fter'· =onth£Oi~g" 'the::'::': 

acqUiii~:ton:-'~Untii~-:tn':'~ptif 1975'';'the D~i~~·.·oPCra.t1ng~~~tte-e~·~ e 
the";dceis:!on:·tbat they- &;~ld'~'no";iong~: SUst:.l.iIi ~. lo~s~~i-tid.::::-:~~ 
.-~_- ~ 411"_ -. " ", .• _.' ... ~. '" " " .. ;~ ..... " ... .".,.< '" •••..•••• ' ........... ,.' .. r~~ ... ~ •• :" -.,... .r· .~ ... , .... , ...... -....,. 

concluded to·' either sell' the ope:z:ation~ to" some' 'buyer' who:" would" nOt 
need ~ ':eertif~dt~; ': ~r':~~~se d~:: the ' o~tiOtf:of iiitt~~:'<"DeSPite 

~""" "'''~''''~.-',. 1 .... I~ ~ •• ,... I •• ~,.. ,. ' •• ~, ._" -.I' , .... ~v~ ," ''',.", -"" ,T _., ~, ..... ~I.. .... .... , .. _ "", •••• , " 'j 

. coziderations raised"by-'the "e:o expreSs'- conditions~'On"acqUi:Sition 
.. • • '.,' "-•• ' .. " -. " , .,. ... {' l ... , ,." '." ... , ~.,,'" .... 1_" ~ ... ".... - ...... ,. ,'..... ,.....,.. - ,.. -.' -r" ~', _ : •• ' j"" -Ar .... 

contained." i:l"Decision No~"832~2;' 'and"- the' petidB.ncy -o£)~~~rl.ng~ 6U-
'··the ~o;petiti~e:·ef£eetS";6f~Deita's"i~~iti~n:'~oi:'Aiia.;;~~·~'rieits.;:' 

believed it Mdns~et::i;g';'-1:o:~'Scii~" Deif:i': ~d~~ea?i~r'b~ ~~ the 
" ~6n ~f'~th~ -:pro~l~:~'~;C~~~~:'~d'~:~~'~~·;~th:'~~~l. potential 

'," T' ' .. _ 1',- .... • - •••• ,.... f ..... "..r~.~ ',"1 ..... ' ,'" ."11""",.;.", ...... , ...... __ , ..... ,., .•• " ..... ~ ..... ' ... ·.1' ... -:' ,''-

buycrs~ .~-Initially'SbippCis ~'I:npeiia.:L-·evidenced'" interes:c,Jbtie-on':.' : 
May 2Q;' 1975'':4d;,t~ed -that it ~,~~ld'not:-~~o6~ed'~ """ A-':~~-~ing~ ~~-s~t 
with"the 't~t~rs':~o;':'fo~/·M.3:Y:;~2i~' 1975<'f~r:~li~ tbe":~oi~~d:i&;als 

~,_ tOj;;or~~;'o;,tt'''th~:t'si~~i6ri 6n:~:dlO~in8'~;6."f:·teni';3!i;~;~·&Ne:ai~~~;:c;f:' 

~~':-:~: .. ;~~~~§f ~;~_'¥~~~i~.~~::j;~~~~~~"~-~:::~.:~~:~.~,:· : ~~~~:;,: :,' :,,~:;;: "~~~. ~':_::~~:; ~~~~"~ ~~;'~;::'~ 
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~ ... '::,;. ' .. ' .. '.Wi1:hcrcga.rd···to;:: the:;mccting:4e:~:be COimizission:J Qn;;·Ma,y:"19; .:. 

197$;' ,.Dwyer:testi£1ed:::tha.t:>he-t:elepboti~fd>6hc ··:Cotm::21ss1on:·presi<!@.e:r s 
.~. officc·:.t:o:;,rcquest':,an..appoint:ment. ,on -.an;tc:'gon1!~rm.atter:'and;;: ~::t:o·::the 
office oftb.e' COIllQ;[.ss101l.:. presid.ent iD.~. ac:cord:'-with th4t-::apPoint::::tent; 

th:l.t~~:BricCo.':,wa.z'·, i%l.;:a.n:.adjllcent office and: part1cipated; :tha.t hC~·:;·; 

Dwye:t';·::advis.ed~:: the',:'presiclent= of: the tre:::endouS.: lOsse:r:;deVelop:tDg;;:~ 
in Trans<:al; of~,the::poss1ble.:sale.of:·the:::opera.tion···1:O Shippers ;;::.'.;' 
!l:lperi.a.l.-::or:.:tn the::alternad.ve; ::·sbu1:dQwt,.::·of::the~'l'r3.XlSca.l.cope:::,ation; 
that: it was Delta r s opiniori:-;tha.t-because:.-,of:;the-:!!c!iVisional"-:na.t:u:i:'c 

of·, the; operatiou, and:.:the-::eonsolida1;ed'~·na=e of:·:the:certific:a.tion,. 

no Commission ~.approv.al'::wotlld:be.-,ueeded; . and tha.1:·;the ,·::t:c.format!on ;·was 
given.: to~:keep:/the::Cor:mission::·infomed. ::: On exam:tna.d:on;: Dwyer :S1:a1:e<l 

he cO'llld:~not~;~eC411 my prlo%':·disCussi.cns:.wieh·~h:ts··cou:riSei relating 
. to'.:possible :o.eed>far::COQmission:.apprO'Q'4'I. ··He· :fur1:1:ler ::t:est1fied":.:·" 

tlw. t he :~reco llec:'ted . that Rolmes.:wa;lked::'inand .. "AaS c~inv':tted ~:to-j()1n :', 
the.:g:r:oo;p;: tl:U11:'.:at:.$OCe.~point-:G1osoc: :.was ~.:iIxvited: in';.:':m,d ~:they·::.al':t·: 
ukic!--..ed: the thjng,7.a%Oundf~ ;:·~~::tCa.t-!II '.came out·~of:.there(,w1.1:h.: . .'the:~~ 
full:,imp:ession 1:ha:t nobody -tlOoody said:.~'yoa;:ca.n~·t:.&:it:f ;~;~or=-::,,: 
.~You:catl.·.do-:it! .. " .-·c'l'he -:boa:.rd.cha:.h:Mll ~'sta1:ed he;'didalot· ~eca:1J; arty 
discussio:t invo lving ::dispositiou ::o£:::the : .. employees;:, :j:"Dwye:;..ft::rt:her'·: 

. :. te.stif:!.ed-.t:hat :;::Ln. hiS :'mincl,",wbetbe:r: .. ()%:.:.rJot·;Delta: ecn:it~d.:;~1:b.e ;;')::; .. 
·.'I:ansco.l:.opemtiO'll :was:..a matter.:.d.ivorced:;£rOc~~the. rehes--it:.g':~~"::':' c';":;<:':; 

bA . ..2.:'-g"":1 ... -' ,.., .. ;.a·_~ .. ". ,.,.~.~' ........... - ... "- .... ,' ... .' ""'.,...".. .. - · ... ·1,....·': r·(·-'...,·,.'>, ..... ,.,.,.~!-~L· ... ' "J:'- "',,~, proe ........ ~ •. '._ .-_ ..... J •• , ..... ~ ••••• ~ ...... _._.-' ••• _.' •••• .,'._. '.""~' ...... _ ••• " ... _ •.• , .... .1- •• ~ ..... 

. ~:;, ;:::~~ :'.':; :ACiditiOXlally;: '-On:c:rosS-e=mjM'tion 'DwYer . denied; :knowledge 
··whether:.OX' ,net:.l:ds .:attorney; .:A£cer:the:-Ma.y .. .l9";J:.l'975:.m!'~i!rig,.. :J:iad:;~': 

info:med. d:he:-.then~pre$idil'lg ;:~: ·:1!bat·the shutdowti o£:the .: i ::.'j 

.All~ ~ operatiOn:had ~been :.a.pprove4.a1:.: tba:t .meeting;, ::n.o%"CCOtt:Ld';.be­

".recall:::any .: subsequent ~cOtl.Versatiotl, With Sturgeon: after' May ~19:;; 19-75 
:regarding :.:the :.shu:tdown,;: ~~other, tha.n ::%'eco;lleetiot:. .. cf cOu:rtesy~l'l:s::to 

·".the·':t:wo .:·Cotmlissioners :'and :.tb.e .;..t:callSportatiOrl/ d:treetor.;·~.·sbo:tl'Y ::a:fter 

the May 21, 1975 agreement with the Teamsters on t~l closings 
and related matters,. to advise ea.eh that TransCal would be closed ... 
calls followed by confixmation letters enclosing a copy of a press 
release on the subj ect. Copies of these ccmfi:r::a,tion letters I 



A.54997 bl 
.EXHI3I'!': . NO:. 1 
... APPENDIX A 

, :: Page:.15,~· of 29 

.... ~. ,"' ..., ~ 

. '<" :- ,.~:~ .. i j 
,... 

... , ."" 

all:. ~ted:.-;Ma.y:27 ~.~197S Wi:th:p:r~s~ releases,,:: were~:subsequen1:1y located 
after ~.Commission~. file~ searches:-. ~d:Pclaeed:.in1:o-.::: evidence-.::. -.:Dwyer-:- " .: 
.did:'.O.Ot·:.rec:all:'whe1:her;;b.is:.'attorney.~ bad-:or~·bs.d:,,:not!~<:0nt3.et:ed~:a:c.y:':of 

; the~~;participants of~:thG~;May;',19~ 1975~'meeting:.:w1:tb::-raga.:d t:o ~;'!'~ 
staff n:ot:ion~;of:l1ay..:.:2S,;(,1975 or:~.tb.e a.menc1ment,,:tbereto ... 'o£~:Ma.y·~29,;,~·-l975. 
!u:lu.s -;opinion,..whether ... or:-.~e Delta,,: conti'oued~T:l:E1:'J.SCal.::oper.atio.c.s 
was a::ma'tte~ c:1ivoreed·::from::,t:be:rehea.ting,~proceecl;ngS;,; ;Fillally; be 

,di<i-:.recall:,an,: excbange::,of··brief~~eotrmDmj catio%lS;::tn telegr.a.m:.and-:,·:' ":::' 
letter fo'Q:!l~:,'Wi th.':.:Cocc::i.ssioner ~~Ba'tinovieh.. _ ... :' '::, .:;: :-,.: ~: : ... :: ~_,':.' ::: : ,". -;:: 

. :.'.: .... :.~.:.: .~_ .:.::;OU~Oetober 21,~::1975:rehea:ing::resmned •. ,.Berol;:c.,4ttomey':.£or 
.the::,app,licant, :was::-.ca;11ed::a.s~a~.;-wi1:tl.ess~:.by ~.p:rotest:ant_~":::()ver:~ .. :.::::· -::"': 

ooj:~e'tio:a;~ he·:testified tha.t: .at:·.~ome.~t:£:::l.e,. .. probably:May:'·29,,:30,·,'o:r: 
: J_tlne,~~l,.~ 1975:,; ~he. bad<diseusse(t~the.:st:aff!~ May 23-29':~'tion.~and '.:~' 

amendment :::wi.th: his:.'.elient .Dwyer •. : .. :Be:::was .. :~estioned~...at lexlgth.:abotlt 

a:ea.~l:~he~Qe·.":to ;::Exsm;,{ner.~.Gilman·.:May:·2S,. 19-75. ~'. It·:'W3.S::Jbis::: :. ;':.-: 
recoll~ction:that he ::had ,:.respouded .. :to:a .::telephone ~.call::;from':lthe:.. ::: 
Ex.ami:o.e'r·".per.t~';n;ng:.to t:he:.seaff' S:;Ma.7:-2S~:;1975~'moti01l wh1eh~he.:.a.s 
yet ·J:md not r~4t:; the,:"tlme': seen.~ ~nd 7·tha t cluring t:b:Ls c:ctlVersation:he 
had told. ::the :~er that:~the ;:T:::ausCal:·ope.ration 'was ~:b'eing.:elosed 
d.owc:.- -;.:..Quest~oned ;.~t :llis :.'pax:po::ted :;state:nents-·to:::'t:b.e Examiner..:.: 

abou1: .. the::}1ay:::19.,;:. 197.5..::.meetlng, ::he::answered.:::t:ba't alt:hou.gh.::he ::did.:not 

recolle~..:how. ;-ox: j.ust '-:when .:.:he-:had .:::-1eamed. of :~t, :'he:;<!l:d,=:,at .;~the:;eil:e 
of the conversation know 'that bis client had spoken to St:tz:rgecc:·-::.'.~ 

n:f.n.:the:;.contextft :o£:·.atl.:-i::lpen~:Allt:r:lns :;shtltdowtt~:::.a"·meeting on 

May .19): .·19~15,,:.:::a.nd':that .wJ;;Lle ·.:not ~ecalling-:~eci£icaJ;ly, ~..:dx:c::l:ig::.the 
ca 11 to::. the Examiner., he::" .:.:.ma.y: ::h...-:.e: sa.id.-~:tbat:~tb.C"e':bad' ~been.-;a: ~::::' 

discus.sion-.. :bet:"'~een·:Mr:. :Dwy:er !and.·~$~;of··.tbe~:people::at~tbe ::ptjC.;;~!~) 
~b:ut tba:t '.:~!I'~ would·, not.~ha"le.: said· and ~did '.not:.s.ay-.:;that cthe-.DJat:1:er·:.was 

'.~ :app,rov:ed:f.~,:.::and ~~"I',:di-d ~no.t,:,say,~:it :~as autborizedf~;; .::.~:-Be ~a:1so :~:= 

":: .. that ·p;is::fi:les:-:<:ontained':no;~anda ~~pertad=oing!',to :.::tbe:::conversa-d:on 

." .,.... .~" ; ,.,'.", .. ,' 
• -.J _ .... ,~' ... ~.¥ ..... 
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wi tb:: ~tb.e~e:'.:'. Ffr:a.!ly ,~. -he testified '"tbathe-::-co;;ld\;not. rec:a.,l~ 
baving .%'each~Qmy: conclus:tons '£ram",what ::e-":ba"d' :~ed' r::Crii.l:iis'~ -:: ~ 

.. • ' • ." _.. ...,.. " ". _ ... , '._ .. ,., t ..• _ ~" " _ ,,;.,,,.... 

,:,:c.:,..e.nt'·:·,about:: t:he'::resules::O:f,;the meeting~·betWeen:·1:he"'·DCI);board-'''· .. ,. -' 
·,,·c'J"'Jn·-j----.· -d"'S-g'A " "."" ". '.- - .'.", ",~ .... : .... -.~.' .. "," ...... ~,= ~;-:,:;~:·-:'·~';;:.:':7 .. ":: 

, . A:04tf1?sV ......... .... ...~ ~on ..... ' · ...... ,t T'''''' .... .,..... " ,-.~, .~ .. ~ ,. "" '"""- .,..,. -''', ... - ..... ~. ~ ......... - . 

":., :'.:: .:".::.~.::-. .. :~:Xhe.·;p::O~-stant<next: eleeteC!' -not: :to> ea'Il ·::srl<::c:a·~:-'a. ,:-~.:'~",::­

" 'partiei-pant':'tb:roug1lOue -~t:heMay' 1.9," 1975; ·meeti:lg: :.: ,i.:. =6don to q,aasii:: 
.. the .:subpoenas~"of'.Stul:'geon- .and·Holmes:' <l1i;·:gromidS~~tha.~ :tlieir~' t~ 
would':, ,be ~curntI1a.tive::·was.'·denied.· ... AcCordingly',::::·ill:" :i.~:p:eeedent 'sett:U:tg 

. instance; :St:u:geon.was:~called ·"to~ teStify:.. ':,: .. ::. ;:::". ;..~.'". ,,"::'.' .:.:.::,'.:'::.'::::~':': 

. ',:: .. '.: .. ",:~ Sturgeou.:,tes.tified "that:' Dwyer' 'baO,:..cOce:to-:·'see:"l'iim 'in~ "l974~~ 
,to ·reJ..a.te: that Allttans:>~ going'. to2, end" their: operations ill":::": -:::.:: 

Califomia~ ·as;. .8.~, ,eerti£ie&: ca.%:ier· by a eer:a,in; da:te:" and ·th.it= rNr./cr::: 

ques:eioned;/.'.: •• whether~ or.: llOt~ !:c'::should:e.ven: a:tt:e::pt"1:O':'bUy;~,t:he:h' ,": ':-: 
A~t?=:atl.$ operation,~, based:; crt:L,the~'%'eCO%d:: o£: proceedings;' in this~· :,,,;:.:.~.,~ 

C~i .. ~ion, ,:whether:it:-would:.be:,possible to::- get.: .an::ord.er: out::.ei ther:; 
p:ro.~:t" eon::.in.:~:'1::Une_·.~llo1:~ed~~; .. ::tllat:.;110 .a.lterna.tive.~ ~'remec1y!'''::wa.s';': 
discusse~.; that;~he~, bad::X'esponded:-. to: the:. effect:; t:bat:: he.~'wouJ:d'::~::if~ 

l"e::,,~~ld,~~ :"the:::aa.tter::.a.n(Lget:·an~,.answer;..:tha.t thereafter; ':--;.:. 

aft~r:, tl:l~ appli~tion:·was ~ filed,: .. ' ,he.had<assigned::it: to himself·:'a.uci.--: 
ha~~~:t:o;'1 tl:le~ ~::hi:nself..:..~th;:;,the ·.assigne<i EX31:rme'r. .'l:b.e:::~,'- :;,-:'. 

'. ,.:~~~;01?-~:z;',te~t:~fieci·:ihe:.helped_:write,::voted.':~~~:·:a.ud~signed'''; =,,:- .~ .. 

Decision .• No .. ·83292 .. on:;the, matter. "-::Asked~if .. the::two;;couditions::: :::',"': 
.. d ,._ " >. .,...... _. ,1 -' .... _ • " • .... 

e?n~i;~d. ~,.~~gx:aphs:;;;2(.a .. }:a.nd:2(b>,~of·~·the::deeision bad.::beer1 :, :.:' :. 

fu~~i;l~d7 he ~:~we~ed .:.tha.t:~he :;:did-:.not . know ... ::; .lhe-:Comcri'· ssioner~,:.,·:; .'. .. .,. .. 
-:.:-;~s!=~~iecl.·~t~~.':he· had.:not::pe%:sona.l.ly·'.partieipa.t:ed.::in:·~ehe-~:~ 
,.;;~<li.ng:~1:0 ~:~.~:rehea:r::iI?og.~rde:r,: ·or the p~ehea~~<::onfe:'e:nce;.:a.nd; "3,':: 

lw.~ :,~~.~ ;~<?W.~d t%aus,<;ripts ':~f ::~ :::'ehea.ting,; he-:;,did .tlO,t :-.specif1C3lly 
.... ,~ :.~;:~ei~e,ly ::""!~t; <the is:sue.s; were :on· ~~ehea.ting:::a.t: the, :.time.r:O£ :tbe:.~ 
.,~~~,~u~~ ~y. :-19 ,:.~~7 ~.::~t,lJ:tg ~~th the:::DCI cl:>o.?~d:;¢ba.ir.nan.:: :~C.--; :~, ,.~ .. 
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..... :.',::" " )':" .: .:~T~~<9.~~";ss~~~.~r :~~,~~; ~hat, .. ?-t:. was.' his~·:-long.;,sta:ad.ing ::: ... ; 
policy t.hat.. "you .. don't. ... talk .acout.r¢:aSe~::t.ha:t.:~. oef'ore·.ry.ou:·:in·;;.··.·.::. 

oJ _ • ~ ,".,. .... _ ,t.,-,. __ .. ,. __ •. ",", _ ~. -..... ..... •• •• .... • 

1'%"1 vate"., . ..and- rt.b.at,.~"in..(tb.e .V.ay .. 197' .. 1975~ ·me~:t~::~_"t.here-- was) ::aosolut.ely 
' ..... " J '01.... ... • ..,. _. ~ .. ' '... . • _ ~ ,', _ • "'~" _. " ,,'" PI 

no reference made, no illference made t.o a c.ase .. ~~or.e<"'!l.S~·;:. thatR.:Dwy.er 

came in, .s~tt:e~~:.h~hadj a~::p~l~:· :;tl.:JS,. l(>Sing' :money: -:("the,,:Cocm1ssioner 
x:e:~o.~e~~~d,..,,~.e..; r.~~e-:.m~tI:~.i~ned~. as:~ _be;ng :.Sl<'O,:OOO:;.:.a:·-:onth)..·.c:t..:A:Utra:os 
.~~:.h:a~. ::tc.::-'i~.~~o~~~hing~.:~~t-~,i t:;:.:that .:Bri.eca.·~:had' .:hearct~*.om ~he 
d:~~ay ~~ .. :j~_i;ned~ ~b;et:l; .. ~:th.at:,:H~l:es, w .:tn.e-,; ~r3l:Spo:r.tat:io:c;::spe.ciaJ3;s.'t; 

" ' . " .. --' 

Commissioner, was asked to j?in': ·i:t 3:ldthat.:~herea:£::te.:r.~::tlie .Com1"ssion' s 
di~~.c~.o,:- :ot~·' trans~::tayio:c.·:.:w-as> .. ~.e:lt; ~¢r'ancr: .joinecb~he~~d:tscussion. 

Sturgeon·'.s r.e<:.o-ll:ec:tiO%l~ ¢!; t":le-: questi.o:t~. posec:t .'to-::.them :waS:'.' whether ~r 
no:t-; ,.~~ D.elt.a .solcl.or:; termi.uated ·"t.he,:.·Al:J.~ ,opera't'ions:-~ Wb.i.le.,,:,::;,::,~' .:. ~~ 

retailli:lg·:the~~certi!i:cate~ -.'.wot!1.ci':"Comoissio:o.:: ':ac:t1.On::.be,. needed~~: I:{,:"',,::' 

St.u:-geo:::l~ s r.ecoll.eetio:c;,:~::sri C'e-a:; j.J:li ti.ally:· opinion~.t.hat=' i·t woUlo.:;~:··· 
tbe:::transportation.-:director inCicated:' he;; b..ad>:lwer:;'h'ad:-:·anything.:;:qd.te 

like>:it·.:ce£ora;'· anci.:Hol:nes was::;unwi' l~l'lg:: to:. give~:~~opin1on.:; The'':-::-:: 
Com::liss'ioner;.:testi!.:ted:::t:iat', Dwyer::indieated:;th3t:-:th.:ts:'::was ail·:':···~-x,~:':'. 

in£o:r::national,: preliminary.·::! act-!:t:lding~m1SS1:on:: on prO(:edure;'~ that'~:·: 
he.-stiIl:::had to consult~.With::;tb.e(-Teamsters;::but:·w6Ulc.'::·have t¢:·t.ake:;·· 
some actiOn. ..Sturgeon also;:rec.aJ.led/a~quest:ton;:b.av£'!lg~::bee=?r3±sed···:·; 
as to Wbat.'~~ould::"b..apPEm.·:to.:the:~s~rv'ieecir":it--;were::::jUst:;sl:ittt~e~~:~a.ther 

, "', '. .- ... -',..,. '--. "".' --..- "~-,~ .. ,'.,-
than being :~soJ;dceOo'.:another . .:carrier, ,ancFtne :". respo:lSe~~!rol%r·,iDwYer·-that 

Delta hopeo.::to retai:::40:~~rce:lt;'~ .The~CniSsi:Otier"·::!".:rther reeanee:: 
asking:-:the:~::ranspOrtation:;d1rector:;su'bsequentlY:·'r!'~·'he·:;had hea....:e·::a:y~· 
more ::about. ~tl:le::.matter;~d~~'havixii ·~b:ee:O:':·~old.:::that TrallsC.aJ::~~:.'''hUt ;::dow::. 
or wO'l.lld _be;.;:.':Asked. ~;::there' hid bOOn-::no '"discu:isicm ':'a:6OUt (.'the>":£,ac-w...or 

... !n::Decisl;on:No. ~$292 ab¢Ut:':retent1on'"~o!'~I~OO~to::'2'O Al~tri:6..~~ Jobs;;:~'< 
th~:Cocm:t~oner ::-esporide4:;tllat:-::there' was:';~no reeso=;:.e·o"~k;:'~tllat :;:i:.e;o'd.id. 

not. cross. .-h:ts: ~m:~d. :~a:s; :::0.0 :a~:r'On waS'; be£':lg ~reqUested. ; ':'tnat: tlie'~qdf!7 
was of procedure should. Del t.a sell the assets of' or shut down 'l'r3:lSCaJ.; 
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I"~', " ,'_ .... , 

and whether or not prior Co~~s$io~ approval W~ required. The 
'Cocmssi6ner::-statcd that he,,;,,..ras surprised :to'~lear.l subse·quently.::.o£::the 

':~s~td~wn":as'~';he' had. ~not . "cielfeved ,>the.:'Teamsters ':would ::·have:-.:: agreed~'~':: .. '!he 
.... "".,." "' " ',I . .." " r-.. _ ........ , ,.~ .... , '_ ...... '. . ,., 

reheari:lg-was' therea1"ter,"adjO'C.r.le'd: ~tmtil·:Oecem'oer~:1.:S;~97;'.:':· '::::. :,. ... :. 
. :., ... ':"on ~':November~", :l97;'~:'~' a:voWed1y'-:" in ·:·orc.er to ~:assure~fairn~ 

'" a:id:': avoici:':even the~appcarance '~or a :i:'oni':i£et ';;Or ~:i:ltereSttt:;, the"::.'· ,'-; :<~: 
.: ~'Com:tsS1on: 'fo~ly"reais±g:ied:~he:case' ';!rom Coi:lm:tS$ioner·::Sturgeon to 

Co:=l.ssioner Symons C Symons). Subsequently, the ~;".; " er-::llad.::,'br£e£:t:lg 
C1is~sions :'With': the-:::o.ewlY '-assigned ":Comm1ssio'ner:"alld::his .:ciid, 
:~~>: C~h11i, . and:::p'repa.ree ::3,. c.r.a£t.·'=emora:o.dum:ror ~thenf ::tn:·Whl;c:C:·1ie ,,~-:, 
re1ateC.:·:the':£.aet:;of·":2.ri:~of'f"";'th~recOrcr··contaet'::rrom':'DeJ.;t~t;s::a't'tOr.ley-:: 

just prior'':'iO dis continUance: of. the Separate ~ JJ.ltranS ::ope:ation;:. 'the 
tnruii of~: the·:; contact '~;be1ng -"that ;·tbe :::dis co:c.t1nuance:: .. b.a~~bee:l::.approved 
bY·-CoczD.issioners Eolmes:<and.: Sturgeon": -' ··The':ai'd:consi·dered the !aC't:'or 

the contact::~ and ":tne'~i::!'omation :·~"'Pro'oati'7.e" ~. ::a::ld:~~o!::a~ ty.pe::wbieh.::laY e .. ' be:' qU!te7 power£Ul'··1:l.·::1ts~;-e£!ect':on:the~ E:ccc~ 'oer.··s.::-jUdg:nent:'o!:.·wllat:..: 
went~'on', in-~ that meeting," ·":and: aceordillgly.:-.on the-:::lor:ling::o£::Dece:::ber 
1;, 1975 recor::cenc.ed to the Commissioner:that:.'a:lother E."(ar: .. · .... er-:shoulc. 

'. be assigned~ to .. ·:the'::ease:;·:. and·::that Ex.a:liiler Gilmac.:should=gi ve evidence 
'. in' tne rehean1=.g-:: '::T1":e'>Ca:lm1ssl:oner agreed with:-)this recommendation.~­

and EXamiiler:~G1~'~·eol:.Sented;'~,·~Subseqtlently;·on.=December:'·1;,;:'J.:97;;;-·: .. ~he 
rehea.?.:J.g' re'convenea ::'and::"COt:m1ssioner:': SymODS-"; anno'Ullced:.::the:ycha::l.ge~:l 

.: ,a.ssigned··:~:c1.s8ioners~ ;:: The· .. · Coimdssioner: then~; hae:': his ~d· s:-llle:norand\ll:l 

read.: :.nto· the~ 'reco%ir: (i 't alsO was'::' subse~eri:ely entered~:a.s Exbibi t R-9) 
and a:c.noU!lced reassig::ment of' the ease to ano~her Exami :ler:to,:be':'na:leci. 

~: PrOtestant·,·s attorhey..:~ stated': his'~, con<:ern-: '£or .pot'ential delay in such a 
reassi"gn:rent:" '···'l'here8:f'ter SturgeOn was:::rec'alled~~:and':'Uncler ;cross-:',:~: 
;ex~j ~ation:::t.estilied· 'to the::·raet:: th.a.t-it: is . very.:;.usual~·f.or:;p..arties.: to 
:-equest· ··:eXpedl:tiou.s': trea:t:l~nt:'~:o~: ·thei'r:: 'cases 'OOf.ore: the P.UC:;: •. tha~:~he 

,: ... -ta:t:kS:: to'; ," anybOdy -wnO: comes) tbi-ough my 'door":';:~' ..andrepe:at.ed that: he: had 

v::~:ere1T-tolci··~ a:t:·~eonelUsion::.Of' 'tlle ,Y.aY7-::1974";diSeass~on tbat::-h"e'" 
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, " ~- ,- " .. '~ ..... ' .... ,' .. , ' . ...... .. " " ~.+ .......... ~ ..•. '" . .' .~ 

• -" !'"'\ ,~:. ':, 7' .''''pi.. • " .. .., '" .,.1 • 

would " .. expedi 'te._ir~ he. ,eould;.;a:ld:-::t.~t. he. ,.,di~ s.o,~:,~ ';h~;:.~<?=:~~~~o.%l:~~:;~~ 
therearte%".:exC'US.ed.,:.:.a:o.d·:t.b.e,.rehe~ ~.adjour:leC. ~until Jatmar:r-,';, .. 1976, 

- .. • • .,"' ...... , _~ ........ ,. ••• _ ... 1 .......... _"j' .. ~''''_''''''''-'_.''''.1 

set for that" entire,. week •. ,. ·The"ad.j ou:--ment .. was .to "aJ.).ow .. a,.:ew:ly: -. '. ~_ 
.", • ~ ... ',' /..."" __ ,.'. ,-' L_ ... <,.0 • ..... _ 'r. I... .. ... r ,,' .... '.. ......... 1 ..... ,~.,.. ' .. _ .... __ .... , ••• ~ •• 

asS:igc.ed,~m; ner ~1m~:~.to:.,pro,P..e.~ly: .,.a.c~t _~~~;.~~~h;:~he ease .. 
Therea!ter.- on'.:'D~e.em'o:e,r~,15p:,:1~'Z5::.~~ ~~e:~~~.",~ig:;~ ~,S./~~~,:)~m:~.=::er; 

~ . . 
a r.eassigomen't: ::-~9rc.allY.: rati!i~cl.; ill ,the .. :usu.all"mann.er J~y; r: the," Commission 

,_~ ,~ '.. ....,. ,. - __ '" '.'" .W_, ... ..._., .. _ ........ ~ .) .. _ ~ •• ,.J.- ' __ -.01"'./.0""',,',,''''' 

· " OllD$cember-;:3.0,:.19.75.::"::: ,,':.:.:::-::'<.:-.<. :.:.:., .. : •. '~_·;::::;:·(2. : .. ~:~;.:: ... :~~ ~:~>::, .. :~: :.:,,-:..:::.::~.:.~~ 
,..: ;On D~eembe~. ,1.7 ~'.c19~7:$T .:~ res.::?Qnso: .. "tO ::p~e:S'!-~t 7~~::.~~~~~: 

15, 1.915 :a£.!idavi:t,~ :a-:s.ub~na-re:.de~i tion ,.an<!-.subpoena duces, tectml 
• . •• <i" •• __ .,.," '.,... • ••• " •••• , ...... _ ... ".v ... """"' .. _ ........ ,.~ •• ' ... , .,. .... 

re:. de:posi ti¢ll ::'iss:tJ,ed .. ;to.~ Exam; ner,.;Gil:lan·,eot:m~~llg,;~. J~r~~~s~ :.::.:, ,': 
December. .::2$.,:1975..··.t:¢r:.deposi tioll and production.,o! , .. llis, Sy::J.ons....... ..-, .. -

., . -~ ~ • ". . . '. -. J.... .... .-~ ., _. ... __ ,....... "· ... ,,tI '" 

. metl0r:and"JC. ~:'and·'ot.b.er .:,p'a~r,s.: .::~Exami ner ~'Gilmanoll-Deeem'ber ~.2"r. 197.5,.;-
~. . ...... . - . ~ -~ -. - -...... ...' .............~ .. '-" 

':,:loved ;£ or an--;ord.er.:;tha:t.~,depo$1t1on:: ll~:t-,:·'be;~ take:c.,:;,~ ~~r ::~ j:p.r.?~~~i~<-? 
'·,:order.,,,':asscx:'ting::that::the "SymollS:,memo~a:ld\l:l-:~~...:priyi;~ge~~:;,~.~=, _':"'-; 
Deeem'ber:26,. ·,1975 ·:,thi$,<$xar5 ner:~st~ed:::th~~.subpoena :~~~:,~P5>~~~::; c.?-~es e 
teecm:;pend.i:lg:.·:a::hearing J:antl:U'Y.~~:!:,1976,.::and j ol0i~re~ ~:b..e~:,,~~e~~./ .. ;. 

::-eeollv'ening:to trial·:o:c.;:'that-:s3me.:~dat:e.< .'. ::::::. ~:~' .. '::"'::::~'_-::.::~o::",; ::':,.~.:: .:-. •. 

· :; :~ - .. ; .;::·;·.-" .. On':..Decem'beZ':.::24;: 197.5::-~the Com:cission:,s~t8i"f;~i"1~~:j~~:t;o.~ ~~r 
'j",,' 

t.wo~:orders'.;:one to:~compel ::!r>e1:e,a 'Co:·.rur.nish::,cex:e.ai:l.s~PP~ r,~e~'!;e, 
" ',.' 

.: .. and':.cmployee-.:,data~·.relevant=·:to~.·th!s.~·proe.eeding;:an.d:~:;~~~;s~~~~:~:~ :.;-::-
compel,~ .. :rel.ease·o!:·eer.:tain-:.,econo::ie~:d.a~:a.·:·!rom~other se1ee.ted,.,.coc:uorl-.. ,~, ..... ..... ,. - - ... '7.-'----. -.... -... - " -. 

;,earriers ... '~';I:l both:.ins:esnces.,>:ehe:;s:t.af:.f:,. al.s~' so~t-.;:_al.1:tp.~r.;.:ty.::p~.?~ ..... :t 

' .. ~ Section S$3::::or',:-t.he ~li.e::Utilities ~~ :t5?:~~:-,~e:,"4~t~.~b,;~~ 
. '.~' ... iIlf'o:r::a.tion. :: __ :."N~""':~~~ ... .:~r.<::--.:, ,:: .. - ,~: .;" : .. ~,-::. '.: .. '""'.' .. :- :::' :; :~,,,< .. ::~~ . ..:: :;~:~~, /',,,: .:"~" :.:"'~~~::.:.::::. .::. ... ~::-, 

: .. :: ;.:::: :'~ 2 ',",:: The rehe.aring ·r~eollv~n.e~· J anuary:·· ;~ .... 1976-m:th tbis~ Exami '00:-
.. , ..... •. .... ,',..- .••• ,.._' .. """ ........ _oJ ..... ....,. ... J ... ~ .... "_I Of' ........... .; 

presiding ·and.::Comissioner,:; Syc.ons 'pr~n~:~ -:: A~:.th~: ,"~~,~ ::~;~~)).?~e 
· . tOo;, protestant.!s;;r.equest, ,:.CommiS;S;i,on: ~O:lS·· ";' re!'us-e<i,.~. and..,.re:a!!!..."".:l~<i 

+ " ~ .. \ .- - ... -~-." •• ,"" •• ,. 'r .. _ .............. "". yw. ~,.. , 

his.:rei'us,:al'~ on,," grounds o£:. priv:ilege- and.-· the-. provisions"\.O£, .. General ,_ 
• ."' - _ .... ' ...... -,' -"... ... ... - - --. ~ -.......,; - ""' ........ ~'~ -' ;#+.-~ ,.., ~ ... 

·Order.:~No. 66-c,:·to .r.elease::O;r" -to d1sclose,t,he.. con.tent.s~.of:: :the...so.:called 
• ' .._ .. '.. -+ .... -, ....... 1 ... _. ' .. ..- ." "\Ii ..... .- .• ' ..... -.I ' .... ,l ...... '.'''~ 

"Symo:os.' =emora:ld:cm".~ ·pr.ep~d !.¢,r 'him~: ,~Y: ,ExamiDer-; GiJ m~.~_ r ,Gilman.....also 
• • • • .'. 1", ... , __ .. -'.~_,.. .. _..., .... __ ..... _ 



.. 
A.54997 kw .- .,..... .. . 

• ...., .... p 

APPENDIX· A 
. "Page '20.0"£.':29 

....... ~. ...... " "J .J 

asserte.d .the, ,pr1. v1.1ege.- :rhereai"terprotest.a:J.t '.s .attor.:ley:, .IIOtillg_ the 
" " M -, ." d.1 """ • ", •. ~:" ...... ""-... • '" _ ....... _... _. r. .. _ -...-" .. " '-0 I _... \. .... , '" _ '-OJ' _ • _' '._ '; 

re.i'usals.,. ·concluded ,that; -it ,wot:.ld.be- an idle .. a.et. _.to :seek_~to. ha'v:e .. :ebe. 
", ., •• -~ •• ' .... J __ """"- .J., ........... J .... __ ... ....... '. ~ __ •.• , ... , ••• ~<# ... _ .... ,,' ..... ,_.-..1, .... !,~ ... ___ •• A •• ' .... ~ 

Ex3:niner order .reJ..ease, 0'£" the· -document., _ a:l.d:llaV.ing. preser.v.eci .. the .iss.ue 
. .. .j.... <" ..... - ... -,.... • .... _. , ............... _ ••• , H···," .. ', .... _. \,._-, ",' ',_ ............. _ .. ,;_\ .. ' .••• , ... , ..... .: .• ~ •• ~'0.1 ... ~ 

!or-.ap~al7· 'i.t:I... the -interest -o! .. going .f'orlfarC. j.oi:led.-the: other. p.ar.:ties 
.• , .... ~ - ........ ~- ... - ~ - .' .,.-~ ...... - •• _ ••••••• ,...-,....... " .... "~ .... ..,.,... ...... ' , .. "'I~~'_w .. ',- ...... ",,'.' ...,1 .... 1_., .... _ .......... ... 

in. :I:?-~~~ ,.t~~.t.h~ -~ub~~ .. ~e.:.~~~~i ~~~~, .. ~d .:~~~~.~~?:~!~.::~~~,: 
re, .. de~~t.io:c. .... :to .. E.,~am; :c.~r .. G'; 'man 'be vacated .... ..Tb:i.s.-,Examj; ner..("the~eupon r ' , ................ d ••. , .................. n_ .... ~ .. ~ ...... _ .... _~ ...... ,_ ... _"., ... "'_,':,'" ........... ~ ... __ ... r-' .... _ ..... I ... V--..l' ..... _."" '._' ...... _', 

vacated.· -'bo:t-h.. ",.'!he,~.Delta..attorney...next.- ,request.ed, a:o.d...':IIas.~ante¢.., .. : 
~dd.itio~~~~ :~. :J~a;;:' ... i.9.,.··:i9i6 "t;~ ~~mPi~~~Del.;a'~:i:,-;;pli ~"·.~he~ 

.......... • ..... · .. T· .• " ............... ,,' ........... ,.. •• ,'_. "' .. , __ , ..... ~ ..... , .• j ........ _,: ....... '_'.0 .. " .r ....... "' ............ !_ .......... __ ._ 

. staff'. : tl~tiOll$ -or., .Deee:::iber. 24,w ,,197.5 .£.or. .. pr.oduction .. 0'£. "evidenc.e ....... , ~_ .. '''' 
'''''. ",._····n., ................. , ..... ,"'_ ... _ ." ................ ' ....... "':. ........... ,J •• :I.- •. ' .. ' ...................... _" ..... ,_ .... .)' • .1 • ..;_\"" ...... .,Ij".-•• ..,J ...... ~- ... 

January.".22~19J6. was .. :thereafter: ·:.es.erv.ed. 1'.0:: a.hearing.,.o~f~the, st.a!t" . 
... ........ ,., .... ,... _ ... ,- .r _ "" .. , ~ ...... 'oi ............. ' ......... ,.." ...... _.w .·<-.·f.I .......... _. " ..... u.,.~ .• ,' ..... · .... J ".,', ....... _~ .. v ' ........... " ....... ,,~.,.';"~'" 

mot.io~ -i!. needed_. .,,'~." " ~., ~. _ . '._ ,. . .. .. .. _ ..... '.~,.. "" -. ... " ,~:.. _ '. ~.,............ " _' _ _ ,< 

""'.""--'~.''''', ..... "'_;'" .......... ' '~" .... '# ....... '¥ ..... ,.,_'J""P' .......... ,." ..• '_\ ............... , ..••. , ... ' .. ~ .• ",-1 ." .. ) ...... .;.. ..... "'I.~ ... ' .... ,,. •. ', 

;. ,,, .. Ov.er_Delta's ¢'bj.ection~ Examiner .Gil:=.an_ was .. e,.aJ.led. by .. t.he, ... 
---, ".r ...... J'o "''''. t •• '.' '_."" .. _ .... " •.• _ ........ " :' .... ' ••. :.".J'. " .. , ....... v ...... <'c~,._' ....... , ... v ........... ,. .,." ... ' .... "..; .. 

protes~t7 -who, ~.plea.di:lg what i.t.temec. .. " an .extraor.d"in.a.."7 'po.s1j~~ .. 0'£ 
. ~ ... "" ....... - .... , .. ""~" .h·~,,'" "' .• ' .. ' ....... ~.u,.' ...... ,,', ... • "--" , ..... __ .... ~ ' .......... ;, __ .. ,_ .. .." ... _~I_, ...... , ... ~, 

tbi,s.:l'~~~.~~~~, . ...so~t.-..repeatedl:r to.,.deter.::i:le ,:whether., Gill:lan~_~~ ... 
_" ......... ., .. _ 04- .";h'~'''· .• , ...... .... oJ·oJ .... ",.'.. ." ............ __ • .; __ .~ _ .".' •• ,_ ...... __ -'_ .... 

vol~~y '~~~~~ .~::3Ssig:c.edExarni'l"!e~, .O~ was .. ,%!emov:ed. .. Rt:li:ls"., .. ':. . .. '", _ ., .. ~ ....... _ ...... ,.. ... '. , ..... _ .•. _ .. _ ... __ , ..... ,_" ....... 1"" ..... ~ .. • _'"._,.' .... ~J """ ... _., 

. that.. . the -re.assigclent.:was ...an, intern.al, proeedure,.dis.cr.e~ionarY :.d:th. ~ 
~. .. ...... /'~ ~ .• " .•. '" •. ' ........ ~ .• , .. -' ....... " .... "' ....... ' ... '.' ............. __ ... ~ .... r.,'· .... p,' .... ':''''.' ..,.;· ...... r. ,. ... ,: ... ~ ...... _ .• _ 

the, Comm1ss.ioXl," tl:lis ··Examiner sustained obj.ections .·~O thes,e . e!'~or.:ts .• _ 
'''_ •• -. . ... .-".... .......... ... •• ~, ......... ' •• , _..... ...... ' .... ", •• ",L ~" -"I ,,___ ~ ........ ,_ ....... -. , ... ,".. iI~; 1 ... • .... .,./ ~ •• ,...... \ .... ..J_._;_ 

··.On ::di~e.:t :::e~,:c.a..~_~~ af't.ex: co~eri:lg, tlle. general. co:u,rs,e. o£ .. :the, ,pr,;i.or 
•• '. _.. ~~,. ".. ,; _ ..... p' ..... c., .... , •.•• '_ ..... """' ......... ".1 •• " ... _,_", _.'..." \ ... 1 

.·proc .. eedi.ng~ _le:?~"u'p ... to._tll~May-.. 28,.. 1975 _telephone,. cony.e~j.on _Wi.th 
,.. ~ •. ""''''''' ... ~,.o.-.,.,J. J • • "_...,.,,.., ...... _., ,,, .. ' .... " "'.' ...... _ ' .... J ........ _" '~,-"" • _~' ..... 

Delta.~:~ :.at.~x:ney~:: . Gil::lan. ,t.esti!'i.ed that ~a!.:ter .. the . .Exa:l:iner ;t¢n&-: ... 
. , _"" .'- "'.',T """~""".' , ...... 1 . ....., 1-.-. ........ ~ .L' ... ,"',J '- ~,. ".1", __ \ ... ,' . .,I~. <_1-, 

dw:;.ng~tb.at.. .conversation "to ,.asce~,..;.r ,.there ·were ·.any .su'bst.an:ti.al,m 
• .... __ ·w ......... _ .1 .•• , ._ ... __ ' .. ",.I.~ .. "_ ......... ~ ................. '"':, ..... ,. ',', .~_ ".' .... '~ ....... ' •• _ ... ' , ....... '_\01< •• / .... . 

~x:e.~ns. ~O' d~lay-· co:c.sidering ~the.st.a£! ~.s J:lJ.ay _2$" .1975, .:co:t10.n. s.eeking 
..... ~.. ." ... - - .... ", ....... - -~. ... ........... '-"':. ... - _.- ' ..... '. "'t., , ......... __ "'~'l'H _., ..... '-'_.",.. ... _~ •. , •• " .... ' 

.' .an.,:~~e~ ,~r:eqU:i.ring . .:.:D.~~:;a. to. :co:lti:lue. ~ser.d.ee.r to all j.ntras:eat.e " .. _ ~ .~. 
customers of' Alit-r'ans, ~h~-Dei~a ~tt;rn~i' tol~. 'th~ -iX'am-l;e; ··tnat:.~he-re 

• • .. ~ .. I .... " ... : ...... ,. 

had:.:.O:e~:c.:f3. :::le.e:ti:c.g:-'b~:t.ween _h:ts. " clien:t .. and .. Sturgeon,~ .Hol:le~ and Gibson, 
.. ... .." ..... - .... "':, ".-'" " ....... .,..,.,. '-' ...... __ ",""" ............... " .J- ............ ' '-0' ' ... ' ~' .., .... _ _ 

and·-tb.at~cOllSequ.e:c.tly the ,shutdo~. or .All trans. servi.ee- .had .~ ei:t,her . 
'. .... . • ~ """~ .. " .,,"0 _ ..... ' ..... _~ ... _"_"'. ~~a,,"'" , .... #"." .......... II: "",' ~~ __ •• '.~ .... ..,. '" ..:+ ... ..,I..;..·;a..J ,..;. ... '"":: 

been.;au..tllorized 'or appro:ved~ "._,' _'rlUs.C,iscuSsionw.a.s. -the. t:i::s~ _G1 1 man 
... ", ...... -.0- .............. ' • '" ~ ,,..~ .. ~ .. -, •••• ~I"" .... • •. ,I ..... ·-' _"-,'_~.,, •••• "J, ... '.'_~~"' .... J~ ... ";,,", •• J '.,.1 ... ,,_ •• 1<0..-_ • ..,,'.' ......... : 

learned-ot. ,·any7 .May .19:,·· 1975 ,l:leeting,_ and he .. had"coI:.cl:u.ded tha:t ~the _ 
. .i,~ ............... _ •. ,. " ........... ".' ......... _._' ... -.J,." _j,,' 1 ........ :.' ......... (\ ~ .... '''''', ... '""",1.,., .. 1-, .~j~IJ';'_ ."'·_._.·:.c .... ," 
th..~t or· what ,.Del ta '.s.Attorney, ,stated. was .,.tha:t- .the .. :t.r.a:asaction which 

..... '.- ": ~ ' ........ , ................... _ ~ .............. _ _ .'\;Io •• :J ......... '-' _ .... __ ._'_~ ... : • "' .. ,...,. ............ ' _ ....... ....::-:.:...I.::,I~~...:.._:,.,;,::.~.:,:.,.I 

was ~ :the· ~subject -:0£ the, s,ta!! J::o~ion,. ~n.a::lely' .the.Shut~o.~,. had alr,eady 
• -, .... ,,00/ ....... "'~/ .. I .. '" ............ '.,' ___ _ ......... '-10 ..... .. N'." .... ..,. .......... _,,; ,.c .• -.. -' .... " • ...,-,..,:, t:,:-';,..·.'W .... ~..'- ,~;...r .,'.{~j ..... __ ,~,_ 
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.' '" , ..•. - ,', - ... ' .. , .... t' w "" _," .... < .. " • " • ~, ". __ _; •• '. " - f; • _ '. ..., .' .' .... _ .~. 

previously been' 'either '·authori-zed. Qr -a.pproved. at.·that"·meeti:lg~-"·The 
Examix:l:er' ad~{tt'ed;;nat ~b:i.s::ncolfe'e-i'io:i '0£' -thi"s-': ~aspeet·"~of';=the;::'··,· .. :...~:, ~:. 

conversation: 'on "Mai;'-2e~:':i97$' wiS-'spe~~iC'alli at~':var:r~wi:th :t1iZe:.':' 

t'estiiiect:t<; by ';DeJ.~~'''S: 2.tt'orney:,·,:,EXanrl?ner::Gl.l:nan ':t·estl:£'!:~'·::.e1lat ~he 
Deiia::atto'~ei':b.ii :not ~Q:iie'(f.:e~e"'Ex3rii:i ";"er ::llOw:he'·'lear.lec. :o!:'-such:~' 
a:liegecr ::'autbOrlzati:on-:-or 'approv31.:: ~nerG31'man: alsO:CS-eatec.:'tbat­
he hia' :--spe:Cific'~iy' oriered' ::D'elt;~ ~'opportUriity ':.eo;'espond ,to' =tlle<st8!£ 

..... ,. .... .~, ........ ' .. ,... _ , .. ', \0''- ... ' ", '-'."'" ~....... .. • ~ •. 

r.i.otion but: "tbat :no"':£"ili~ ::was' made~ ""'l'here3£'t'err' 'tb:fs '~~;l, er :.:: .; .. ~' ;::'.~ 
s~tai:led, '~'obj~Ctio:o.s::~o::p~-tesiant ~s" ':persiste:i~::'itte:lptS-::--to::as"eertil:n 
what;'~: :'1£' '~ani£1li:g~-::~aci -oe;;': G·d:;:a:6.;: did 'Witli":tb!~s~:ex p;r..;~ ~or:lati~ 
OIl the gz:-oU?~ that such e£fortS sough't to reach the' ::~1~udiCi:aJ;':' 
subje~tive -tbOuiht' ~roe-eSses ~'oi"whieli:an :Ei:intin~r ,::.Aei.gllec.":anc. 
d'oDi1'dere~ :'ev£d~e1ic~':''o~~ore' 'him .. preJ.f:d.na.....y ~ 'prep"arat'"fon 'or~'-a> : ':-;: 
reeocmeddect d'ecision 'to':'ihe :Cor:miiSSi"on.~ ~ ~PrOteSta:it ~ext~~cruu:renged:' 
and' :'~~~d 'the'Coc:u;ssion:' s ~:ciis:mtion3ry- :ieaSsigriment "of '·EXam!:ier:· ': 
Guma=. . froe' -thi :caS:e, . "c=-edibiy~ ?oiii"ti:ig out:~hat-: i t":'-'serte'd .. ·~o : !urt.ber e 
d:ei"ay :~:le ~:dase~': :1Jr.oVing'~:on-/'i.:i:res:pon$e -to<questiori$' ~:Gilman' 

...... ~ ...... ,.... . J... .- .. , ~~,~~ ....... • "'''~ . . _ .' • _. __ ,...' ........ , .... ', _" .. , .. , ", '. • ., .. _. _..... • .• ~ ~. . ... 

'stated ·tha't' no" 'ord:ers 'r..ad. ··issued" on the st3f'f' :lotion ··ana,.I,acend:lent::o£ 
May ·:·i~29;;':i9'i'): !or)::an, ~int~ oreer: "requ±rl~~rltimat1On=-of< AII't:"3nS 
se,rVice'; :i::e~-:'·:1>reseriati:o:l""ot' ·-ehe ,;~atus~·quo:;- ::or:~·hprotestant·s·: 

'. .. - ... 1,........ ,ro' 'f -- , .. .... ,- " • J". ,-.' ~'., I'.', '''"'''' ~,_,. I ~ •. ,.... _. j., ~ .. _. • " ~... _ ., _ ~. 4.,. .,. 

motj;on- o£" 'June' 7, '1975 '!'or'" a -p:"Oposed --report. -1"~"the '~l:er·..ai"ter 
sub~sSiQn: "of ::th~~ :';~h~3rl~:;:or:upon :'~ro'testa:t's'::J,me -:9',: 1975"~:iot.!O:l 
£ or an :interi%' :o'rde"r ri~irtni ::Delta ,:t"O":'; ::i£ec1at'cl.j;;··reinst'ate: C·An. tr3:lS 
·$.e~c~e~·' -": .. ~'.~::~:.'~".~:':~: : -:~ ~: .. ::-::I'-: ",:,':-::-:;-:~"~'.-' .. ::;;-,.: .. : . :-~~' ~ ':,.-:.'",~'::~':'.~'" I'~~("I :-~',.'::_.~:::::~,;:;; 

,:' 7, ,.' :, -: ~~ .::~,.~ , Prot:~~~"i'-sr"attomey'; cloque:itly :prOtes~: -1;"b!s': E.vam1'ner"S:· 
""~ -, ....... '.L ~ '_'," "', ~~_'(''''I'' ~ .... " ~,,.r'"'' - .. t ~._ .- .......... _ 'J •• ', ••• ; ... ~ - ••• _'''," •• " • ~ ..', 

restri'c'tive" r..llmgs',noting -the -evid'en'ce o£tb.e Ma'i'-19';'-1.975 '1:leet1n"g 
reia.~ilig :t;~ .. :~~ po~'S1b'le :T~3:lSc3i:;:shiltdQwn: '~denee which :heCpolrits:.:up' 

f'c""'- _-.• : .... '~'I'·' ,H, ... '-'~,""" ; •• ~' "."": ~" ..... .. ... I'" ... :, .. ,.- ~ "",. t" ,'" '~_ ,..",. '., _ .. 

var:t:es '"£ro:::l -W::tIleSS" "to" ~ tness', j and"lloted. 'the l"a:ct 'th.a~· tbe: -invol'ved-
.. :" • ,,'"/,''' ,... •• " .... ~.,' •.• ,.o.- _ ..... ,'-..! ....... 0 •••• • ............ ''''.' ........... _ ..... ,'_ .. , .... ,;.",.,- .. "' .... ,. I" • :_, 

, Coc:nis$~or:ers-' i:li ti'al!y" 'could.' not' 're'call' 'recei vi:c:g "'the ,.y~ '2:7', '1975'-
., '," -,,,.. i ...... - .... AII-,,' ... '., •.• , •• ,',., ................ ,,~~._,._ "~/" ',~ ... _ ' .. ' •. _,.,.' .. ~_ ';."" ....... ,.~._ ... ~ ,.;., ........ , 

'roll'ow up' lett.ers;-'· 'al thOugh·'searc'h' ~o~ ~thei~"nJ:es' C±SeJ:os-ed: '"these c,:' ' 
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~~e.d. :;:;e,.pri ~l,eg~ ;;. :!.hex:~ter .protest.a:l.t '..s .a.ttor.ney:, .:noting. ,the 
'. • • ~"' , ..... , .......... + •• JM>-_._ •. " .......... •• ,..1 ............... ' .. ~ .... , .. ',.. _" ,./"...' .. _ ....... . 

re!usals.,. .. concluded. .that. ·1 t. .. wol:J.d. .. ..bo-a:o.. ,.idle .~act ~to '.seek. _to~ hav.e. >:the 
."~ ... '" <'.'." ~._." .... " . .. " __ .. ., ... ,"_ .... ,,.1 ..... J __ , ......... oJ ........ _ ... _ ......... , ••. -,. •• , ...... ~ •••• _ ....... _,,., •. 

Ex,am:Lnex: .. orde.r. ~e.~. ot· the. ·doeucent..,.;. a.nd:hav.i~.preser.t.ed. .. the., ,iss:c.e 
f:.~r .~ap~e.J.l?~rin·:the .int~;t..~~£·g~ing +iorw~ j;~eCi ,the:. oth;~"pa::eies 

, .... " •• ~. , • ..4_ ..... ", , .......... _ •• ' •• , ...... _ ',,' •• _,,~_.,._ ••• _ # ...... 'w .... ~. " .. "" ,,.I ..... _ .. _ ....... __ """ ...... ~ 

in>:m.~yi:lg.t.r.at.,. ~he .. ~ubpoena.re .. deposi~on,_,.a:c.d .suopoen.a..,duces.,..:te~.~ .. . ~, __ ...... _N .. ' .~ ....... _ ~J •• .... • ...... _. "", ..... , .... ~,.. • ... __ ... _" I... .. ....... _ ""'., t,y! ,'~. .~ .... _ .... _ 

re.deposi~onto E:<aminer. G:i'man· be v..acatee. •. ~ . .Tnis . .Examiner.wtbe::eupon . .r ..... ,_'" ~ .. _'~" I •• ___ ~_ " ............ _ ••• , ..... _ ,_ ••• __ .... _ .. ~ • • ,.-'1 ...... -"_ ...... I ...... _ .............. ..",_~.1 _'./,' . ..'_~_ •• 

v:ae~ted :ootJl. .,lhe.Del.ta.attorney .. .next-,re'quested a::J.d..was. gr.anted.... .. 
additi;~~~~ ~~. :J;;'ua;y,ri.9.~~:i.976 '~t;. ~omPl~~'"D~it;:~~~~;;;pii~ ~~'~h~ 

... , •. - •• - .... ~ ..... -' -~-- •• -~ .......... ,J_ ....... , ...... .. _ ........... "'. _-." ..... ~ ... __ .... • pI ..... ............. ,. ,,,,,_~, .~ ... '",.I ... "' .......... ... 

. sta£! -motions .o! ... Deee:n'ber. 24~ ... ~9'Z;' £.or .. pr04uetion .. or;. ,¢d.enc.e.. ' .. ~. .' 
, ," .• , ..... _ .. ,' .".J J' .... _ •• J •••• "' .. , •• , ,,",_e' ." ._,_ .... '. "' ... " ,,,.,, •• ," •. __ ......... _ ..... ;._.~ .............. ...I"' ... ''''''''''' _ ... 1 ..... :..._.::' .... : ..... ;'.; 

.. J~uar.f,'.~ .1916. 'WaS ,thereaf':ter. ·reserYeci '!.or:.a.llearing._ol; _the. st.a£f: .. . 
··_."R· • •• J.' ..... _. __ .; .............. , ... ' '-'_I .. " .1.0..(_.1 __ .. : .,._".-_,.." _.~., .. "., .... ' ....... \o •. II',.::, .... h .. " ..... l: ......... .'_ ......... _ ~ ... '_i .... . 

m<?~<?~~:,,~i:f.} .n.:e~ded •. ~ .... : .... ~ .. ~- ''''- ........._,~ •. ~... ..' ,,' ~. ,".". ... _ .. ("> ..... _ ._ ....... ,.~ 
'.' ........ ".... "" .... I. ·.'oJ .... - '._, ....... ' .. , .. I •• ...... i' .1. ...... , ..... " .. \II" 'J"' '._ ._. '''' .... + .. ~ ..... "'J' "...... ... •••• 

, .. ~er.Delta's.oojection,. Examiner:.Gil.man was c.alled·by: the 
.+ .... > ....... ~w·' .. I""""~< __ .................... , .... , ••• ..... 1 ~ ... ' .. ,'.~ ...... ,. ................... "'-,.:...'-:..., .......... ... 'f_'l-::J~ .... 1>0.': 

protes~a;o:t,·who, eplead.i:J.g What. ~tter.::lea ... ft an .. extiao~ . .po.s~uie ... o.! 
... .., " ...... - •.•.. ".,,- ...... ,.... ..-' ..... , ..... , ....... '''". --__ , _ "" .. ' •. ,' .. ''' ___ :::''''';_'' ..... ,.i.~_,..--_,..,.;,;.' .... .... 

this : proceed.i:o.~., .sot:.ght. .. repcatedl.y to~,dete:rmine:whetbex:. Gil:lan .. __ . ,_ 
. ".' .'." '. .. ~ ., ,_ .... , ~ ..... ' ... - If ........ '~ .' _." ..... ........ • ~ • '. ...... .... _ ... '.,, __ ..... _... _ ", _ "', ....... ;.. " .. ,I ...... ' ( ... 

vo1un:t-ari~y ':~~¥r.~~ .~;:assigc.ed E:xar:ine:-, or.. was.,,r.e:love<i •. _ Ruling.. '. 
'. . _... ' .... _. ~ ....... , .. ~.. .......... ,,, ""', ,,'-~ .~_._ ....... , ...... -wi ',- .40" "",.,,' .. ";,' .... , .•• .-., .. .. 

.. that:. 't:he, :re.~signc.ent.was:.an. int.ern.al. procedure, .d.iscr~tion.ari .Wi:tl'l " 
, _. - .. - .... - _ .................... : .. ~ ............ _, .• " ... '.,'_.' ... ... '..r .". ___ ....... '.~ .. " .. _ ... 

the: .~~ion,: thi.s.Exarni ner sust..ai.ned. 00 j.ections .. to these .. eft orts-,. 
'On ~di~e.C:t :examkn~~i~~:: '~.t,~ ~~~~~. ,.~h~. ·g~e;'3i .. ~co~.~:·O! ... the .. p~or 

............... ,.' .••• _ ...... ... _ ... _ ,+I' .i" '",.",.' .,' , ..... ' ' .. '..... ...... .. .I, ~ .. , _""." •• , ........ 

. .'pro.e.ee~ng~ _le~~g :-.;p ",~~ .. th~.May. 2S,. 197.5 . telephone. c~ny.e~j.~n :wi.til 
' ... , 1-. ... ..... - _." ~, ... , ..... A ~ ·n ........... ).' • --r "._ .~ .... "'~ .... I ' .... - ":' to... .....,' ... '" .' .r ... .. 

Del ta~ ~ :.at~~ey:y. : Gil:::lan. . testitie<i . that. -after the. ~.a::i:ler ;tr;:in&.., .. .. 
• ..,. - •. --' "-, ., -- ." . '.. "'. - -., .... '... .. .......... ' 'H"" -' _.' ~ ... ,,' .. ~... ",...J __ • " .' .. 

d~.:that::· .. ~versation . to "ascertain.;.! .:tllere ,were all,,! .s1.1b$:t;an:tial ... 
~ • •• .. .. .. ~ ~. ~. '. ... -... • ... ..,. '; .... ". -." "'" '... ~ ""- •• .... .... "_" .. ' ...... • ,. • ..,J ~ '.,I "", .. 

,r,e,~ns'~~' d.elay., eo:siderlng .. the .st.a£!".s .Ma.:r~.2e,.; .. 197S: lllotio.n. s.eeking 
. .... -- ." - .• ,J., ~ ... ....... ...J ••.. • .... _''': ... ',.. _ ...... _'o.f '.' PI .. __ '.., ••••• :, _ .... , ~ _ .... ..... ·_I_~_ ~ .. _.,~ ... <I)o., •• 

. . an . .:crder, ~requir"'...ng 'D.e1ta .to :con.ti:o.ue ~ser.vi,ce".to .. all,~.i:ltr.asta~ ..... __ '. 
'h ~ ... ' .. - ........... , /, ..... "'~ ... __ .. ~_ ........... _ ... I"':~" .. ""-'-:W"'''' ........ , .......................... t..., ... __ .. _ .• _ . ...J~ .. 

customers or Alltrans, the Delta attorney tole the Exa=iner t~~.~here 
wJ .... , ... ~ .. ,J_ 

b.ad:.~.e%l·.·a ::eeting-oetween.h1s,.-client .and.Sturgeon, ... J:ol:le~ and Gibson, 
• ... • .... -- .... "'~''''<.'_'',. '. __ ..... --"_, .. '..,._ ... ' '.d",.",I',~", " ..... _..:.~ ..... !_.", ..... , ... ;..-.... 

a::J.d. ·that ~eonsequentlythe .' shutdoWn., of: ,All t::ansse::-v:i.ce.. bad .. ~.ei the:: . 
,,' - ....... ,.' , -. " ••• >roO'" ....... ,..,~ ..... _.' ..... _.y .... '"'''' ,'._",,,'" .../ .. ¥-,., , _ ... _......,'_ ·,.I,..;..""'..;.:....·:~eI'.;'.· .. ·:. 

been ·authorized ·or:· approved" ..... _'I'1':is·.ciiscussion was. '.the. £:i:r.s_t .GiJ man 
.' ..... - ~'", hi. ,~~... •• " .. ', ...... I" •• " •• ", ....... ~ .~.. ,,. ... , ...... ( • _... .... .., I ..... ........ '.' _. _,' '........ ;'J'''40 _ ' ... <I ..... •• ' r;. 

1.earnedo£., .. a."'l"/. Y.ay .19,. 1975 meeting,. ane. .. he had .co::.cl:uded _that .:the .. 
.... _ .... , .... ~'" •• , ".'" ' ..... "."" .. <.).~ .... ! .. ,,~ •• , •. ri ... ~ ... ""." •• • ', ......... ,~~ ... , ..... 'W_ .... "..,.'~' .. .J.. 'J; .• __ ::-."''','' 

thruSt or· what .. Delta '.s, attorney .stated. was that- .the .tr.ansaction .:which 
.~ , .. '~ ,. ...;. '. ,,',. oJ ._".' _ ,q .. , ........ __ '........... _ ..... ,...... ...... ..... _... ~ _.".,:.:.~ .' _J~ ..... \ .~ _ Iv" ":"~'I'_ l_ ~ ,.'';:':~; _ • .:., '.; .;:.':";';"~; 01 

was ,.the .subject,o!. the·.sta!! ;:otion,. n3:lely the shutdown? bad alr.eac.y 
.. ' " .. _ .. .., -- .... "'w"_""j".~_~ .. "~ _'_ ............ ,_ ... i~~..., _' . .,. .... ,;:. ... _ ... _.".~ ••• :,.:.:., ...... "-''' _,,J ~ _I':...:~ ..... ::; ..... r:..:I-: .~,'j .... _~_ 
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letters therein an~ refreshed their memories, and that this Examiner 
'by his :rest.rietive·, rulings':"wS:S;; preventing·,pU.rsui t': of'· 'what/"if 3nYt,h1:lg, 
had been" done::wit.b. ~he iIl£omation: o:r·'ass'erted.~' :mthor;t'zatioi£:'or ' ''' .. ~ ": . 

. '. , ' .• . ., , ... ,.. ,. - " ." ..,.....,.. .. " .-.,..!" • ,'" h~' .-.,J ,'. 

approval: received:' bY'··Exami.:le~:·Cilman\"':f"rom·!)elta·s·'at'tOr:leyi-'thereby··" 

asse'rteC1J.Y'" denying~ juSti~'"to pTotest3nt~ "':This': r:Xaini~&~:~ee~¢Zed ~ :~ 
the li:lit'ations; but.:' conelud'ed~'tlia:t the:workingi':br=-ihis(.'Comrnssion:::· 
dcpend,~upon:: there~b~i~ a: bigh" degree': 'of eo%l!ide:c.ti~i ~ii''b~ee:c. ~ ~hG' . 

• '.." ,.. u, .... , • • •.. ( ... ~ ... -. ~ I • ~ .' i - ', ... ,. r'~-

assigned· Exam :c.er and· his": assigned CO::=iss1011er~in' eons;tdenng·· and~"'-' , 

weigr.ing evidence:,· leading:' .eo\' a::' d.ra!t d.eeis1on~'-:~ arid ': th<l.t this ':~"~ner 
. would': not~.open:.up~~the:.deeisioxial':. precesses o!':'tbiS h- Cou;'mt$S£on ~to ~ .~:;';;,::~ 

, ,. f'" 'f~~..-' .1 

d.iscover.r;~·that the Examine=·:60t:1es:·~ihi:l the"penumbra"'o:t- the':':< ':::'" " 

Comc.:tssion'Y,s juciiciaJ.~·dii6retion-:whet~er~':or':'not :it~"::'':Be'::'qUesi1oiiec. 
.,. r . •. <'" " 

about, its~: deeis1'onal :':processe:!(:'an~r::c6nelu.s:lonS ':~is ~h.ey ~~rel.ite-:·io -a::'-; :. 

case" at~bar~· ::Therea£ter EXem"iner:' Gil:6.ari: ::.test±£1ed· .. -that ~he::1Wi '1:l.a:d:--::2~ 
other orf -t'he-:;recore:~.:rnt or.:atiori. :1>eriai:rf iig :"'-to ;::.elie ·-dis,cont±D.uation:;:of 
TransCal ;..:,and':that::a.s'-EXarnn'er::he -woU1d=not~:na.ve ::i.ade ::the ~e;d.si~n "o~· 
t:he ~:~ransCal ~shUtdo·.-.u~;; :,or·on ·:the disqIlaIii"i:eat!on' or;'=Co%::z:l±ss±oners;:;'':-:' 
Holmes':'or·:Sturgeon; ::and' tbat. 'be::'C.oes· :!lot'~be:li'eVe al,:·"EXam!ii~'i~'("the :'. ~ 

. ," .". . . ~ . " ,.,~~' . '.. '" '.../. -"'.~~ ." 

tn'er ot: £act . in;·'a·:case,; ,"On ~ cross-~a.tiOD: . Ex3J::Iiner ., GiJ..m:an··'ree3l:l;ed 
that ':j)elta',s, attorney,':"'durlng ·tbe~':2S,::;197~·::e3:Lr;:bd.:e;(preSsec:li!s 

• • ~ ~. .- .. .JI' • '.. • '. 0' • .,. .,... ;,+, ':-... ,. "'," 

op1nion .. ·:that. :'ot1ler' 'Common ~·carr:ters:;had:nOt~bee:l'·required:' t'o"have' ''£omal 
approval ;~f'o-re ·:~te%mna:t~ng: "'part: :o~'-al:'l :~o!~"tbeir operations'_'::' ~~kcnotion 
to: cs'trlke ,all: :;or:~ner G1lm~'~~ ":testllnony :Qn' ':groWl~~ ~'O!;. ':.f.rrelCi-D:rie-j' 
was·:-deDied~·<:·-" .. ~~: .,~,..:: ,.', ... :'~'::,~'.:~':':-;::::-::,: .:: .. '.:..::. :~,j:-./: ~~,~ . .::,.:..~~,:,,:~:~;. :::,:~;':.::,:' 

, " , • ~ .... _ .... •• (0 _,..,.... flo ..... ,",. '.... _" ... " -. r"'- .. r ", _' ....... "'Y' • 

: ::_":':'-The attorney rO%""1f~bes- next;':lOved"to .quash ''the' "'SUOpoena-" ~ .. ' 
're<;.U£ring 'the.:-:Comr::lis·sioner"·s -testicOtiy =is: ':be!-ng~"~~at~-ve~:: d. t1Jlg::,-·-:," 
RiUe:::,; $' ·-and:-:no~g"the '·prior· :test:u:ony',or: 'COi::Q.iSSi'¢l{er "St;tirgeon-;::, tll'e' " 

. . . ~~ -
. 'DCI" Ooa.rd:';ena:iI~ian~·":and. ·tlle -trans:port':l'tl:on"di-reetor, :a,s'weli" eS~' =: _.,1:~' 

prot'est'alit-":~ ~'el'ect1on~to' noi· ':can~",suOpOenaed: ~~~riess;: (B~rec~~' :thE;:':!';:'::-: -:­

Cor:mlisSion~r'Si aid· .. ··:-'l'be ;:not:r¢n.o:efrig: d:en£e:d,' 'proteS~t~,,:-e'3lied:.·H¢imes 
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"- .. ' : .... _ .... , .. .J ...... , ...... .__'.". -" '~-, ..... "..- ..... .-6- •• ~ .... '" , 
,... '. ",' . ~ .. : - ..... 

. who ". was questioned~ as .' to .. · b1s... ~ a:n1liari ty:·,~ .!d~ .:e,he";'~ iSS:tt~.:_·in· ~,the' .:~:.: .. ,-. 
" ...... ,'.' ",' ,-..' ~. "," • 'o' .... _. __ ............. (, ........ ~ _. • T > 

proceeding. .. The ~ CoD:missio:c.er- ree.alJ.ec.·- t.hat, he did. not.,;sign~, the;,,:;' .J:.: 
~.. _ ...... _.', 0_ .... IO' I. _, ..... _.. """', ' •. _... -' '_' 4 ... ' ... • " •••• .,. ,-..... ~,~ -. - • # 

original ... order". ~. DGci~ion . No •. " 8:)29 4; ''" that. .. he : . .abStained, from:·,·De.eision- . '. 
No~. 83388.; 'and ·di4,n~t·.~~; tha;~h~"~ ;i~~d::·D~~is·ion'J~o~··.$376.7.· .. 

~"'T ~ ._, '. .. •. " •• ... '''' .... _ ... ~.,.,.,', .... '- •••• ., -, ... ,~ .... t... .. . ..... - "... -.. " ... "... • 

Upon .obje~ions.·antici?ati.ve .. :that 'the:t~:t:.fJ£~J tbis line..::o£,:" ~::~;~'.: . 
•. • ~. .'~ .'. 'r ',. .r .. _.u ... " • _ .... , , '_ ..... rn" ,". _ . • -

questiollillg, .. was ·.obliquely ... to prooe. .. bebi:l.d .:the £a.cy::o!,:s,ign;n&·to::_·::: .:. 
."", .... , .•. ~ ....... v .. , .. ,,- ...... ·, •..... , .......... ~ ... ~ "~ . "._"" .. ,- ' "' 

explore .. the .. comprehensions :.0£ ·.:!'a~ ~ci.. findings, ,.an in~nt:-:.¢is¢la:imed 
by .. p;'te~t~t· ~h~'~~~e~~diy ;.;~- j~t~.·d~~lOPing;tl?-e,x:~cord,. t.hi~ ~", 

.' ,I" ........ w ......... '- ___ ~.~, ... ,.- ........... ~.,/ ..... ,., ....... ~~_~ ..1 __ .' _ _ ••• *.~. .' .,' - ". ., 

Examiner,.noting..that .. under tlle"rule .. o! ... Hohrei tQr Vw Ga..""Tison=·'1947,. ':'$1 
'"oJ'-,' •• ,.',Ii_ ',4 '..M ... _ .. .......... '.. < .... _,... ~ .. ..,I '''' .. ' -~'- •• .." ...... '.. -.~ 

CA 2d :3$'J.J,~ i:l,C.al.if'or.na,.a:l adm; nistr,ative.:age.nq, may adop't,; the·:,~ :<, . .::" 
'" ~ #0 .. _ '" ,,0 _ ....... !-..'."" . ."..... ~ .. ,. ~ .. " _, .......... , - ... ,_, • ... .r' .. •. •• , ... 

. propos.ed ~decisio~.,o:£' .the ... hearing . oft:i cer.-wi ~hout .::~ading or;-; othex:"l'Iise ... , -_ ... ' ....... -"., ~", ,-, ,''''' .' -'., ,-', . -.. ..... ,_ .. , .. . ... '., ...... .' , . "'. . . .. 

£aciliarizing .. .itselt. ~ th.the rrecord.,..· .. ruled ,agains.'t.:such~1?:r:obes. ,:".'!he 
, .. ' .. 'P' '.' •• ' .... _ .... _ .,.. ~ ", ." ....... , ....... • "J .... -..I - •• ,. - • .. • - '. 

Commissioner, subsequently ,wer.t,·on ',to_,tes.ti:!7y that; .. he .. ,had, ::ev.erc:been~'.: 
........ ~ .. . ,.1"' •• '" " , .• '- • ....... ,' ...... _~'.' •••. .- ....... r~. __ ~J.,' " .. ""~' "' .- _..... " 

aware ,ot:. alJ. .. the ·issu~ .-in"the ·i:c.stant.,.p~e;eedin~; :;th.a.t.;at-~he ':.~<'::~, 
.•. -../ ..... _.r'r'.' ..... )~ ............. , ... ,.J.,.., .......... ,'." .. , .... ~~ .... _.'>-~' __ .,_ .... _ ,r .. " . "..... ... . 

~ ,~,~~ ;.;~7..5m~e"?~; ~~:~ ,;:~~teG.-·he..:.~~.::,,~si:lg.:,a::coDS:ideI7aOle,:· .. <' 
am.ount .. of .. !:loney. ... on .-A.ll.:tra:cs ~~d. . that; he .:i:c."t;ended ~ ~ .. ~di v:est.::himSel£ ,.:0£ 

• _ .... "" ,., ~.' .. , •• ..' _, ".~ ..... "" _, '. ., , ....... J ................ _ •• ,' _ ~ .J _ •• r •• .~. • -', 

the.".~p~a~C?~::~~.~~~ o.y',~ ~~~.:;Ox:~,~osing".it d.O!Nll; :tha::t'.;:;thi~.:,was=;.tb.e . 
. £.irst ... time the ~.Comi ssioner ·knew ".()f..~ this: ;·that .. .be. ::had :~ques.te¢. the,::; 

... ~ ............... , ,.. ...... u' ... _,...... .,. _ •• _,'.' .'~ •. " .' __ ~"" - • _ ..... , .. ~. .... ... -" .... . 

presenee ... o1" .. the .. transportation :dir.eetoI:'; ~'t:h.a't;.:: 'With::a :case .:_load: -;cf' .;13:0 
''"' .. ' ".J '.. " .', .~.-... ...." ':' --- - .~ , •. ~.' .. " '._ • 

to J-50,. cases of -llis. o~,he ~eould;:l.o;t..·::.eeall -:-w:he~he~:~at-·:the::time..:he~': :.' 
... ,. • •• , ... _ ,,,. ~..... • ......... .,_ .. ,*, .. ~._ ,.-'...... , __ ~ ,,'.' ...,... _ r ' • ~, ~... 1 . 

:~~ .. ,c,o~ei.o.~ }~£~;~h~; :t:~lle.~g ,,~4en;:und:e~~:r::and:;~:el1a.t I~he .. ~di~ JlOt,,::::': 

. re.e.ali.· .. com~eti tive . .aspeets. ~>·'brought. up" at ;·'t;hat::::l~tillg •. ::.~·p~s~' 
,," .4 .... 1' .r ' ......... __ ,* orr" .- _~I'ri._ II< ", •• " -' .. '_ "" '., ,~-- .. ,'. ., 

ta:lts thereafter asked it the Coc:::lission had been prese:lte<i~'Wi:th;:a ..... ,: 
drat.t .. d.eeisio:l.' .s'tayillg /t.he.Tra:osC.al. shu¢o~~', H~w~~,: f:oJ;lo~-ng 

-"" - '.- . ~. -.,., ,- . ...... . ,,- .... ...,'. . .. ,' ... ' ~ ~ ~ ,. - ~ 

argu:o.ents on.,objeetioDS ·to .that .~'tion, .. and :~~:t:e:.:a;:~ing,·:_'i:t=:.:~el.ng 
4:3 S·~· i.~~~" .. ·thi; ,bi-n~;,~~i~a~'ed ~;ha~·he. ,.~o;pOS:ed .·adj~urnm~n~ :unt1l:~ 

... , " ," ._ ... ,"" '.' _p," 'r '... ' '" .. ,'4 "'_ ............. _...... _ ... 1._ ...... " • .A- • ", .• ' '- -h...... _. . ' .. - . .... 

2:00 p.m.., the , ,next day .. be£'ore,res1Jl:l.ing.-....r-ththeC¢m:ni:S:S:i~n~r~:.A:t: tbi:s, 
''', ' _'. __ ~ I "... ~ __ • '. _ _ " ..... ,..... • •• _ ~. .. .... .. ~. '. ...,.. ........ "- .... . 

protes"~~t.·,s~ ,~t~o~~,,: .:~?j ~~. c~.:?~c~,~ng~ ~he!lr., ~~nt:e.:c.di:~:that·,::his 
principal,' Mr .. ~ ..Applegat.e, ,eould. not,. ~ bft·p.~nt:,:·:;,.eea~~-' of: -~pr.e:v:i():us;~::: 

,. ................. ....' _. .... ".' ~,~ .... .~ "...... •• '« .~ .!" _.. '1:,' _ ......... _ 1-0-" ,_ ~ .. ,. Jv.. '"..... , 

engagements of a major !:lagnitude" over the next several daysseheduled 
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for '·liea:r1ng;: ;::311ci' -that as ,:the 'COmmissi'on ;presid.ent: :wa::;:tO' :be: ~Wlav.ai"!-: 

·'ab'le'·i:c. ,. Sacramento' and:-eJ:sewhere:· J:ater<i,ri'''-tbe: ~week • .:: -be: :wouJ.:d. :re:qUest. 

adjou.r:=-e:lt'~Until ~Ji6.UztT :22''":¢r' ~.:1976-·:when; 'the''":Commiss1"on: ~s1:dent 
woUld.':-aga:Lli '\-O:e'~ava£lab'le, ":'aSserting': t'hat; :~$'principal;:' ·Mr~::';pp1ega~, 

.. ..:as~:·enti treci. -eo:':o:e ;.preSent~:a:ld~assist· -!lis ~atto%':l:ey;;::- ·Noting~ -t.bat;:' Oe: 
entire'""weelt ':~giifnng ,~'J anuar,,' :"5/ .. t976: nacr' b~~ .::e.al'~ndared::S,i:lee::' .~;::.: 

~.~ ... , ...... "" •. r. ", .- '. ~ '. ,... r' . ,. . 

December:'lS, ~'1975 -tor '-rebe~..:ng,~ -tnat=-:t.ne:ot1ler, partj;.es: .:and: subpoenaed 
-w±tnes:ses ,were'riady:" and :'avail:able';' ·~d' :thil"i ·Prot;es..~t:' ~ :waj;te4,:~': 
Unt.il' ,::1;:3:'" -p':'m~ ·:to:'.'present' :'1 ts: ~request·,~ this: ',Examiner, -.o:rd:erect:tba't<·tb.c 
re'liearing wo'Ulo:'t;6ritr:lue: .'a:s~. ·'scl'le<;w.ed:. .. the, ~n'ext':'d'ay r J:a%ll" a..-:r 6,,' ,1'976:.:: 
Thereupon prOt'eSta:li' adVised::tb,at::''''since: :th'ey ':a..'"'"e::una"O~=t<> 'pro¢e'ed;.;,:, 

Wl:ill.'";ari; order-1Y'''proeess ;~~;t1Us'proceeding"',:' they:~would " . .:lot.::'W1'thd.r:a.w. 
t.he±:r '::-appe'aranc'es';7out,:tha:t;' ~~ th'" the \cr~~'o'f: pro;c~iedings:-~~,:d~-T=-'.: 
J a:n.ua::y : S';": '1975';; "we::are:=refus'~:to ~Part:tcipa~,:':tn.~th!$ ~-1'ro;¢eed:i1:lg':: 

e ',:.: u::~,~~ ~h~e:.~~~~~~~~esw:.:~,: :~~~':'w~":n~:"~~~d ~t .~1~·'R-10, 
the' Syt:!ons ':, "::temo.,-'·was . at' 'V'ar':.a:.~e- ~mth' 'wb.3,t--the' ~Cocmi..ss:t'oner·' s- -aid:::::' 

li:id" reaCt i:ito' .:'th.e::-reCo"id·:o:i =-Deeem1:>er'<L5, :'1975,-: and.: with";,Exbibi t:: :R-9:; 
a:c.d ',Wi tb. seve'rat:: ::photocopi~S ,:that: ':were~ ~£n ;·t.he-' posSes:s:ton: o£: ~pa...~~ 

in: i~t ':eert3i.D.:"qUotat1on :marks '~were: :n¢t ~:on' ,--the: ·,origtilaJ;·:memo~ ;:;'.:here­

a£te'r,~':~despite '::.this' :"Exam!nerf:s' :-admot!.isbmerits;::' pro-e;est:ant "s ::at.t.orney..: 
withdrew ':'froc :'acti'.ve ~pareie1pation in, ;,the pro.cee<iing:·st'ati!lg:~..:: 2"z"::llave 
be'en '-1:litnctec oy "::c.7r'~:cll.erit'~:s'im:ply :to :Withdraw~_arid:·J;et. ;:th~ ~·chi.'"Ps :;, ", ::' 

""£'a!l' =where' theY'may" /~and ihat:",prctest-ant;:would. ·~t"ake =it:· t¢:':tll;eI":: '~'.'::­
co=n'sSion :~itjit:ral1y en: ,~~::':·a.nd :then:::~·:t.he: Su?reme""C~~':" .:~ ,:' :::' .~".,; 

:::. ·~~':.:C -: :,. The :f.olloWi:ng ... :c.::t':/,7··Ja. ...... uary .. :6, -·l976:-=tne' :relleart":ig'::reconve:.ee 

wi thout protestant. or its at.tor.ley ~~i:o.g ::pr~:lt:-;::::~bi~~e:"; :~n. 
; 'his"~'6wn:moti'on;' ";£ri' or:aer to ::pTeServe:;:f:a:ir:iess :anct-.prot.estant· s record, 
'-~spons6red: ·:·and: adl:Utted<''!:nto', :evidence ,over ::Del t:a~ S "oojections, .Ex:li'O±ts 

R-$-A and R-$-B (copies of this ::Exam1ner9:s Deeemb.er.::t5:,:l'97$::assig:l;...· 

ment to the case and. the Co=ission's Dece:!loer 30, 1975 rati!'ication 
of that assig:=ent). The original o! the Sycons' me::lO of Dece::b~r l5, 
1975 produced by the Comc1ssioner, was also aa:itted as EYldbit R-10 
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a!et.er" ::,a,u:thenti·cation· ·by' -ehe- :-Commission,"s . aid.. '. Co=issionerliolmes.:-,. 
• ..... .... , ". '.. • •• _~ ~ '_ , ., .,_, '" .,.. - ,po I :"".".~_ ,.,... .... ... ... '_ 

:~s:omed .~the:.,.stand. ,and Ion ~cross-exam;na'tion .testi.£ied.~tha.t..~:the -gener...u 
• ," ,. • • - ,- - " • ..... # .- ' ••• - ~ .... ....... - " ~ .......... - ""'" f·· ... ·· _ P • ,'_ ...;.. •• < 

:. ,public~ in.eluding, :rep,~sen:ta~iV"~ ,o£~ ~.ari~~:;-;1. ~i~~.::~~~.:~;:r 
.' this, Commiss1o~,·: rassod.a'tions;,.·, "and ·eonsumer re-oresentati ves.,.. ~v:s.si t ~ .. ' 

....... -,. • , ........ - .... ~ ............. ,..., ........ .6- ':_ .. __ ..... ~'_ •• __ ............. ~._ •• '~, .... ' __ ....... "IP 

h:iJ::. tC>~di~~s).i tem:,;;;~ :'l'}.lese; ~:riSi ~ ,~are) ~r.:10=:-e: . .t:~e~tl7· -;&:~ ;:!~ekl:.Y: ' .. : 
now' that:.:he :."!Ias·. :~he:.~C:omcis.sion: P~id~t7';"b~~. 7~~~~:p'e;sonal . ....s.ty~e 

" ,; ' • .1 ____ ... __ 

.was .. :mor.e-, r.es.trie:tiye O!"j:v:isi'tQrS: ::than ... that. .. o-r .. .commissioner ·Sturgeon;, 
C , ' '. • _ • .~. ".. ........ _ " ... ~. ..~, "" ~' .. __ ,. ~. 

that,:·as:.to; .. :'the·:,rrJ.a7.;:19..1::::19;75:::::e;e:ting,~<t,b.e:"pC!::C~:~~~~e~ .. :~~ .. : 

. ,seek·.'atl.y~ .. app~al,·:.he:J:lerely. .. :!lade ~.~.,S:ta:eemen~. ·o~=:wl:;a't '~"~~~~:~~ 

do.;" ::that: earlier ... u:::-;:':he . Pro ee.edillgS .·J::>u:t-:af':te~ :,C:o_~icn;~r.' ~~g~~~s 

testimony,: .:p::otes~a.nt-:' s·.a.t:to~ey:: ;; :~.:.: Ro~e:l: ~. t:.eAAP~:;'~ ~ :;~~ :~-<: 
solici"'tiously :Y.er.i£Y:~i!· th~.;::w.e.ek ::oi": ~ am::.ary; .5,.;.:.19~6.:,::-r~.4 ::..b~ c~:lv.:e~,e%:t 
l'or::the·:C0Irll::li:sSi~ner.,r:.G: testi:lony,:.:and:then.-,-:had :s~gg~~.~-:~~t: .. ~t~::.:::, 
Cocnissioner ·£::amili,a.rize :b.i:os-el:f" "wl.'tb. -e.b.e,·;i.Sst:.eS -j.n. the .-~ease; .:that.. ". 

~ '. ~.,..'" - ' .... --, -. - ......" . ~'. -. ... ... ..... ' ,,"., ,.... . 

.. : .therea!.ter., ,:,upon ~Hol:le$~ .. :.harillg. ,i:.f:.ol':l~5i bis.:o~~~'~~~f:.~~:,,:: ~,;"bis a 
counsel;had·.~adV'is~; :.the: .:"CommiSSiC?ne~. ::~:t-A':~' s~~;;';3l1Z.:~~p~~~.~~.~ .., 
o:O;e·;~o£: .:bis .. :-d.uti·es; ·f{as t¢:~e ~1c:low:c.~.:~ .:,:t.he:~~e-;:an~ :;t;~~ ~~ "£~ 
C¢r:m:issio~ regulates,:~ what :Commission :poJ4,ci.~ :.:a.r:e: ~ -:~t, i:~ ,:orC!~ 

" ·to· ~ assist:t.he:n.:he .. :e:ells: : 'thee ~.~:::e: .;t.o:go:..:ar4 ,~~~ ::-;'~~ . .,~}~o~ .. "~-:';h~:.:. 
Commissioner ~was',then ~~xcus:ed .. · ~./.t'.he: .. "stsf,£: ,,~~te.q,::.~ :.~~r-::~~~=:~.l?-e.! 

.. th:a:t'~ 'little: .:J:lOr.e ~tha::l. :.hal!: of: :tM: da:ta ~ .. ~e.<;.U.~t.~d ~. ::.~. :~.c~..e~.-:~ :,' 
been: :.-r.eeei:v:ed.,::,'maki:lg· ... i:t: ~di!;i"~Cl.ll~: .<p~:lC.iDga :.ruli!lg' on .:the ..st.a:r1:~.s ... ' 

~ .. . , ...... , " -. - - ".' . -~ ...... ..., - ....... ~., .. - ~'''' -" .... , 
'two motions, a:f'ter ·,thescheduled., ,J;m:l:.a:r:J'.-22,-1976 'he.ari:lg1':' to r.d .. ete%':line ... --+ " - '~. .., "'".. . -. I J :, .. " ~~, _. J • ., _ .,'.,,' ... , _.- _ 

when the .str4£) ':would· :go. ~ or,war,d.,;} •. 'l'his:::E)"..amine,X:: i~~~c. ::t.~.:.~-;~.t;; 

.that·:he,:.anti:eipa't,ed.· ~a::rather .ac't1:V~;j)~i.eipa~:s;:)?J:' ~~ st~1: i::. 
,- ..... ,,' 

aceorC.,~-th-;·the:f·Coccission·t,s~ord.er."',"",,,,,,~· .... , '''- .... -.~-, ... "",. __ "' ..... : ... ~.I •. , ...... ~... .. -',":, ,_.," ... ,. ,.., .... '''' ...... , ..... "w'_ . . ..1 v ............ y/' ~., ..,/ ..... _ .... : .". ........ ,' .. !~,..r,..-, 

::. ~.:. ,' •. : .. ' ,:'.-.On '.January,:;21,,; :l916:,·l)~lta~!ile,d:& ::eplz o.?po.s:i.:;gct.h~~ .. ,;t.~~'$ 
,< -motion, .;ar.gu±ng ~~that· ·the:~eeO:t:.omie ~,dat:a:,:gat.~e::eQ.. ,:.f;~:.:..~e~~<;-:~e.rs 

should.::.no:e· ::be .mad~:public: ill£:<>r.:lati~r..:.: '~_" '.:~: ' .. :: '~::::':"~ S-/3-:::·.J:':;~ . . : .. -';;_'::: 
'", " ",.-. ~ •• ,. " . ~~ ... ,J'~' ., • _ 
".,J" .. _ .... _ .... ' • .-_"'~ ...... _'""., _l .... w 

'°'1 ~.~ .''- :..,'." ......... .., -"",",, 
r', . .. .>. ,",' ~ • 
..1"."_.' _'".' 
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.. ,. "::On .:.J:anu~ .~22;: ,.:1976.:,the.~-:t"eb.ea:;:..;;ng~:r.econ.v.elle<:i:.:to hear: .. : 

arguments on:-the staf'f'.:~mo·t1·,ons.-::Del'"ta:~stipulated ~ that· .:.-th.e ·,data· ,:,':: :.:,~ 

gathered:"ill' conneetion:.Wi tll ~:ehe,sU1f:r'!:S transporea-eion: marke:e' .:~. 
should.~be~'PUbl;ie,::±~o:r:lation.:':":AceorC.ingJ;y..,: tb.±s· Examiner' gr.ant.ed,;.the 

. s-eaf~ ~ot1on",:o£:~Deeemb,er 24i~ .:-1975· ',for the ::ele.a.se·::o! ·.·~<:onom:l;C ~:<iata::. ":. 
ga-ehered. ~,!rom ":seJ;eete<i ".:CocmOll ;:earri.ers~·::and. _rJl;ed;. ::that .:.'W.ld.er. ..:section :3. 5 
of General.~Ord.er·:No.·--66-C-:the :in!ormation ~'recei-v.ed;,-'W1ll· :be ~idered 

:.a$ :::publi:e::iIli"or.nation and be,:·~exempted.~£.rom.t..'lEt.~exel1lSiollS::.;conta1nec: . .in 
Seeti'on ..:2',01.' ::the: ~:o.er3l·:0rd.er.: ~~~,In _,argu.ir.g ::t·he-::s'e'co:c.d" :notion·:~.".!or.:.2. 

Commissi'on '.:,ord.er:. to-:-;cocpel: Delta to __ fur:lish.;.data."":r.elev.ant:':to-:these :::< 

proeeed.ings~- :·the-:S*~£. ;':not«i.'tha-e. ~'i ts· earlier.::If~ .::2~29:,:. 1975: jX1otio:. 

wa.s:'now:somewhat ::loot ':'-:3$ a ':conseqUence _of' ,;. C.o::::missj,;on ~:i.nacti:on :..at.:the­
timei' so··:tbat·~ as: or:J anuary.::1976,: :the .:·An trans. -~e:lti t:'f was';~e.ally .. :'::,::,. 
scattered ..:to '.: the 'Wind$f',. ~ the.~qo±}:)Q.ent :'sold. . at· pt:bli-e .;sale,:~ ,~'Delta,:. 
and·:many '~e:::pl;oyees l:a:.d'~o:e£;· ~-tbough--::the..::operatillg.:"autbori-"ty. ~:lS. 

··Con~qu;e:J.tly, L:"ecog:liiing::£'acts:~ .... ·.the ::sta£! :'w.as:say.j;:lg:. ,:,,~'lets· . .zake sttt"e 

that SO::le co!. tbis'ba.s1c ·.:ili£or.:l3tion·::"1s' ::gatheredr and pre=.erT.ed,y::..3O: :'7,":: 

.. should.;: the \~day come the ~.Cocciss±on zay-:d.eeide ~.:ei ther .:-all .. :or::pan. .:of::;:the 
acqt.lisi tionxwas:-:inpro~er;: .• .;.,~. that:: it ~'Would. ·'be av:a.=U.abJ.:e in;!eve:lt.::O£ ~j 

tb.e,::need;::f:or:,a:;d.ivesti,l.re.:~ord.er,~.to'~help tmScra::lble·.the';:presen~ .... :.,",.:,,,,,:::::.':~ 

ope:-atioJ:JS'~ and-::'i!:,neeessary .:.!asbioxLsome.' a:l.titrJ,St.·;;~remedies.~:..---:.:' ~:: .~.:. 
Additionally, the staff wanted.: the':it!f'-omation :.ta-::.look ~ at how'.:.Del.ta-: 

·~.hand.!;ed.'~the~,Al;l trans::::operation a!ter ae~si uo~,":so-:as ~tO:-.:ev aluate 'the 

bona f'ides','illvolved •. ,:~::Delta:"agreed;-to·.preser.ve.~·and::mak$:aV'ailable···:::;, 
£reight<~.'bills ~~and bills :~':o£ lading. :;to·::·the~~:sta£!.,~ 'but ~·argued::to:;::r.et.ai:c. 

their~: co%l!'ide:ltial,:nature:-and~.status •. :.::-l'he Exam1:lercr.W.-eci t·hey :should . .. 
be made available in:~'Ollcoded,>ror.n-;·to the-::st~!,:'::'but :o.ot.' .. ;b~ .. ;::lade publ"ic 

in£"ormatioD;:at:this~,time •. ·:·.Next, :~noti::.g')s~af.f~:argcme:;t$. as to the 

relevanCy of::. .cot::puter:..pri:lt.:;ou'tS~:o£ shi;l'Ping ac~ou:l.t::~e~e-..::.-to~·,the.::: 
asserted good f'ai-eh e!£orts of Delta to prese:t"V'e tbe All--trans,:;oper,a'tioo, 
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and to ':the impact ~·o:f":~ .. t&r.ninal:.:..reeo:n'igurat:1:on~: ~:tbe ;-.Exa::li:c.er ordered. 
'tha't these. print::outs,.h·.c'od.ed.as :·o·rd.ered =~oy. ~:Exami ncr Gilma:c. in::" : ... : -. -:­

J:u:o;e~1975-; "be: ma<1e.: av:a:1J.abl:e 'to '~the :.,st~! ,: .:uncoe.ed ::,i:t::'tohe _,:st.a!! '.50.' 

request;ed:, but .that· they no:t::."oe .:::=.ade i'.public:. i.:o£o:c:nat1oncWi-tbout':.:..:;:~ ' .. , 

!u:"'ther ~:.order :'01 ",the' "·RYam1·nera~ '~3d'o:re .:tbis day.!'s :;;rehearing::'cocmeneed 
' ... Delt:a;·~:deli.vered·::,a:·leo<ied'':'J:is't-:o!;",:eert.ain;,;employees·:;to~:-the:sta£.£'~ ... ~'~::·:"": 

.:at-torney..:. ,'the .:Exam; D'er :ordereC:,-.Del'ta: .:to. :-provide ~the-:naces ;j£::,the ';. ':;, 

',st:3!'£:' requests~ ~t.hem·:bu~ ::.alsol":provicied :,~b.at' the. list:. nO't.'j)eccce :.pu'blle 

.in£o:::nation.:·" T-he.·:~1rer.~...l'ler :"oX'dered.:Delta::t.o :nake -::ava:Uabl-e: -~ 

to ':t.he ·:st.a:r!' ;'eertai;n::rec;;ue'sted .:.data as-":to t,1le, :;proeeed.$~eeeiv.ed .£zoc 

··'auct'ion '''ot: mtrans:·~·.eC;.uipm'Ollt b7,:.Delta" .:OUt:'de¢l;i:ned ·;at -tb!:s .:.poi:l.t-:·:: 

to, ::make"tln:s,".i:l!oc:a.tj;O:l ::public..;,,~.,Del ta:was ordered to :make :;all:::tbis 

data''=availa.ble' to :st.aft.~~t .J:ater ~th.':m7e~ary . .20,; 1976,·.::'Wi th 'the':::­
da'tares~ricted:'as':;t.o use.to- .:tb.is:-proceed.illg .o:lly..~J.' Re£erri:.g~o.;.: -: '" 

.. protestant:':s~'J:etters: :;to·Del ta:-regarCi:ig a '.'copy; .:o:t tl:le·,yropos~:,.!ox:::. 

'·of: eertif'i'cat'e,: :.the,: Exami.ner~·ascert3ined· 'that.:,-1)el:;a':JlSc. ~SJ.11:n:litt.ed.":this 

proposed<!O::"::l':to the Co=:tssion.,st.a!! .':::-:~Delta:agreed.'.~o provi~: ::~,; 
. ·protestant::and<,the:'.'sta.!! :':attorney. With,:.eopies: .. o! this proposed.:"!o::l::.:oi" 

cert:r;f.iC'ate.:.F~nal!'y;· the ::st'af.f .:-agreed to .f'IL""'l.l±sll:;the::,Exa:c:1i:er'::on:·:. 

Fecrua:ry=':20;:",:1976:a:j sta:eement as~·to:.wllen.:sta!:f:;.:coo.ld.:::pro-eeed.::.on:.~the:: 

~ti tr..wt·" ·~aspec'tS':'or-:tb.e ::rehearing..: ":;The ":rehea...-ing·~,proeeedi:ng,:;"'was c.' :: 

there&£t'er adjOurried:'WltU.···!urthor;::lOt1ce~·' ", '~', .:;. .',~ . .::~: ... :':".: .. ~.: :',:. ~ . 
.. , :'" .,,;, ~,' On,Feb~::20,::::l976; s-ea£t. cou:c.sel;:advised":t'he::,Exami::ler .. :o:£' 
the·, st'atus -··of,-., responses 'JtroCl,,:earriers;.::::.and,:·o:£,::,plans·:to·;have·~~tl:l.e .,::,::: 

C¢rm:a1S'S:ton:-Data~:B3llk progra:n·:..tbe:data...:!or computer an.alys:ts:!or;; -'-,,,::',, 
,SU'bsectUent: develop::en~~·or. partieul:ar:: ei ty-pair ,~:t:larket.:-iJ.').£or!l1atio:l.. ,; ': 

: .. This sU'rV'-ey::work eontiil:tied·::.over suoseqlie:::.t.::months.: .~:..~" .. .:..,-:,.:.;. ~.:~:'~. ~~. 

'.' :'::"'~ On May ·'1.9-;;:,,::l976,protest.ant . App:tegate-~..:.c.deIlly".ree:t.e::-ed:_'the 

prcieeedings or-!1J:itJ.g: a pet:1:'tion and·:supporting-:!Ue::orandta:l of::poi::.ts 
.:~ :. .. :and ': aUthori't:tes to.:- :;",-:,:".~ :::-: ':: -:: :~; D,:'" ,:« ',.:, ;.:,,:'-:-::,; r~~: .:: :-:;:" ;:,-'~:::,.:-c.:. j:::, ,:-~.:; ~': :;,:::;:~ 
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1., .: DiS9,Uali!y .::C9lm:lis.:sioner - S:turgeo:l_:~d,.: Holtl~s " :::,,, _ . 
£rom further participation in proceeding; . 

2. : Re~;~~ c~==is~ibn~' Cor:i:li'~~io;er' Syri.~~ ·~~/.b~"~ 
, Examiner··Gilman .. to :produee (ioeumex~:t;.'-:":: - ,:.: .. -:" ",:' 

" 3~ ',: -- Present" oral' argutlent 'to'- Co:::m:ission:'Within<:"':~' " ..' 
, 1"i.f'.teen.: (1;') days ~:he~e.a!t.er; .:'; -~ ~ '.\., ':" : ': '.. . .~ .. ,_ 
4. Require Cor::mission c.ecisioll:'W'ithi:l.:"tl:lirty.(J.O):, .; .... : 

days after oral a:-gument ;. . ' ...-. 
r-' , ,........ .... • " .';" ..... _ .... ~i-'''' . _-....... r·._ 

5. . I::pose" ··coi::.Struet1 v'"e:' trust : .. on ". Delia't1:les; Inc. 
' .. 'intrastate·· .. operati:lg authorlty;-a:c.d'~';": - :.:~' . -< .. _.:,,:.:.: :: ":;: --

6. ApPrQpriate1y fine and. revoke:Delta."~Li:C.esp ~·'Iric:·fis"':' ".~::­
,:'.: .:intras_t.ate:,:.¢pera.ting:::,autbo~ ty-for. i:tS _' ~ontemptuous 

.... ' .' ~ .. ~ e~nd~.~t ~n.t~~ .. pry~~~~~~, _.<'. ,~,~::, ,_ ',_. ', ..... , _ ... ., .,r' _,'._ .,', 

. ' .. Thereafter;-'" or. "June'" 7 ~ .-i976' this"Exam;'ne~~' .. ai though)ieav1ly 
.:.". _<: J~::", ,~,_ :<_ ... :::,:~:r , .. .,.".. .... ,,:. :'.:,_~:~-;.' .:.6 _'.":,'~_.;.:.,_ .. ,'.~ '~~'''''-:_~:: ... ,;,:_:~ ~:'., .. ;"',~U -: .. _ 

involvec in coth'hea.-ings ~c. decision preparation in other proceedings 
betore the Commission.~ attempted to aeeOl::lOCiate petitioner and set 
June 21, 1976 for hearing argucent on the petition. On June 9~ 1976 
protestant's atto~ey, noting that the Cot:Clission llaC. not en b.anc 
heard petitioner Within the 1; days peti~ior.er had set, wrote the 
Executive Direetor 01" the Cocmission stating his conclusion his 
request was denied and that his Nmedy was "now betore .another 
tribunal" • He !urther enquired whet-her the Co::mlission would . 
partieipate en bane at the scheduled June 21, 1976 hearing. The 
Executive Director, on June ll, 1976, in reply wrote to iD!om 
protestant tha:e only a "tinal deciSion" of the Cor:cission, rehearing 
den .. ted or being deeided, may be subject to re"lieW' by th.e California 
Supre:ne Court; and that Application No. 54997 was still in reheari:lg. 
Protestant was told that this Examiner, ~th concurrance of' the 
asSigned Commissionerp was ~resi~ as provided for in the ~es of' 
Practice and Procedure of' the CoI::Cission; had jurisdiction to conduct 
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the J\llle 2l,:1976:hear...!lg~.-.8.:id:that::;the·':COmC:i.ssiOn:·:int.ended its 

norc.al procedur'e~~:t~ ~'. b~-': !oUo~~ ~:tb': ~ ;im~-e~iy~i-~$~ ~-; in a" decision~ 
.o.J,'" • ~\,."",~, I'·, 1"",-0"'/" .... , -'I''''' ..... , ...... F., - ._ .... ", ",.,... ., ' .. , ............ ', ",,,.,..' to' .. ".. ~ 

wi tb. or wi -ehou-e prot.~t.ant,~~.s '-' p~iC~pa~i~n;;:':~~'~.~e~~)S:S~ane'e 01" a 

final decision.,by .:', tb.~ ;Commi~sio~=.on.-;~~e::- ~b.~a.~~t~ ?:rot~stant 
would 'be free to seek revieW':by:':a:~ pet.i tion for: rehearlng, and 1£ 
denied, to:;the':SUpreme":CoUrt;::'~, ~:«::, :-:(, - '::"'-:::::':-::~:~ : ,,:.':;:.:;;;;;. 

The Commission sta1"1": ~~.a :;:'Dei~ "£oUed"> ki ~ ~~~~r and a reply 
10 '",Ioi '-'~.-" • ...,-... ',' '"t('"' ... ~, ... -- " ...... ~ ........ - .... ~~.","""- .·~··.t .. '1~- ~ .... 

respectively, one, Ju:ie":iS; .:.l9.?6':· and." June:, 2l; :,1976~re.s~Cti vCly, urgi:lg 
, ..... "', ...... _ ..... , ............ ~ .. ~ ... ~"~.~ •• ~ "~ ..... h ....... .. 

den1al:;o! :)the, rel~¢:,-:-.~~:: .. :~: .~: ;;;;.:.:' ~- .', ' .. ' ..... 
;;'·:..; .. :;~O:l·:"JUne:~2l, -::1976:t.h&:Exar:iner:.'b.eard.~,or3J,:-·argUmerJ.t OIl the 

Six-point petition. Briet:s w~~e:~ui>~~~exiiiy:'i"U~-e"'~ consie.ered 
.r .... ." ..... .:;~.,..~ ~:, ••..• :.-) ...... ,:~_ ... .'''' ,,""""~:~:::'-:";':" •• '~"':""'-•• -" "',>, __ ~ :::4',;""V .... >~: ~~,~.~.:~:,"'~,.,:' .. 
in the Examiner's Ruling to wbich this'Appendix,1s·appended • 

.. ~:,~ .. " .. ~; ... ! ~.,:, Ci:~' ~ -;::>:: I:"~' .::: .. ~ ~-:c...:- :', ... ,..~,~>~: -'"":"=: .:c . ...:. ::.:. .. ::' :':) _~ .::., ::;:.':: ,:~,~".; ':,/:: ~~".;:.:; ....... .:. ;:;~.' ~,," _':~"/ 
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.,." ," - ,.' ~ ..... .. ," 
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Re: App11cat1on No. 54997, Alltrans Expres3 Cal!!'orn1a, ~c. 
to Sell:Operati'VC' Autnori::ty j,and.:;2.roptery<,to.:Delta L1::es,·!nc.;:.: '-:: .' 

,.I '",- -:' I .... - -," 

~In"~c~nnect'1onw1th 'the-abOVe appYie-it;"1on the -Ci£ni1:iSiOn -Star!'-----·~ .. --' 
haz_b~e_en_d.irected by: the Commission in Decision ~10. 83767-,~to"-' '":'" ... , .. 
deve-lop the' -record. on-the -issue -o·tpoS~1'ole ant1C-o.~t-1t·1·le--·---'-----"'--' 
.1,mp.l.1~,at:1.o.t!.:3_._._ _ __ .. __ .. _.____ __~ __ ,__ __. __ -.. _,,:::,~ __ ._,,_, 

'!he Sta!t res.uests that you cOr:l;i>lete t~e attached !'Ort::3 to' " .. " . 'relic'ct cit-a:- pertai'ning - t<f mov~me-rif:;-·rror.t eacno'~'- O\.lr-t-erirj!nals--·--"""'''-·' 
to each. or~ :yoor: : other :te~o-1na:ls-{wi.tMn,: -Ca11f"O~1a)"7" !w1r I :;Carroll :': 
D. Sr:1th:ot :--thC-, Transport-at1on·:D1v1,s1on, ,w,ill: 'o~.eCOtlt,aC't'1ng you ,: ',.: .--: 
shortly regar<!1ng,,:the.:-,d'1spos1t,1on ,ot ::the. ;eot:lp,l~~te~: r..e~rt.~,', " '-' 

'tie trust we ca."'l rely 0:1 you::: cooperation in this matter and 
avoid unnecessary S1.l'CPOC't"4S. Your .. direct cooperation "rl1ll 
ass'fst~'-tne-St'ar!" -!:n-tne-,'ertrlorm~nce' of' '1t's-~:rc's-ant!""wnr~~'f---'--'''''-
gre<ltlyapprec iated.. .~ --,- ~ .--.. ---.~------ ----------_.-._-----
I! you have any questions, please contact Cle 

.. '---- -.- .. .......-- at 4l5-557-0909. ---
Ver.? trul~ Y.o..urs, 

~4~~c.r-ro·"-:::~-··-" 
Ira'R. Alderson, Jr. ,~ 
Start Coun$¢l . 
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!h(! follov:Sr:9 pertains to intra~u.~,~·$h'ipeents;, we:t9hin9 ,:lO~OOO, :'l,bs,.,', or les~ 
tr.:inspo=t.cd du::if19 each of the- yea:~ s~own;., ',_,":: ,~", ."'.,,': ,.' 

~~----~------------~ :~u=~r 0: "-~:':' ... ' 
• 1970 . ~, 1971 --"' .......... _, . 

~~.Qnts 

~;;:~9~te Weight 0: 
rh~~e Shi=mcnt~ (a) 
~99:c9atc Cr~~$ R~enue $ 
!'ro~Th~sl!' SMem~nts (0) 

s 

{a) RoYnd,to neare$t 1,OOO,COO#lbs. 

(b) Round to nea~est $l,ooo 

1972 --... ---~- 1973 

• 

$ s s 

r" the event the above- figures were arrived at ty first calculating tot~l (.intr;,stat~; 
lnd int~r~tate) shi~~nts of lO,CCO lb~. or less and t~n a~plyir~ a ~rccn~~~ 
~aeto:, e~c~k ~er~ ( ) one ex~lain ~~thod on r~/erse • 

.. , '.j ,,, :~,.; .:1;~":: .. ~ ~'~, ',,: ,'~.-:: ~:".; :";.-.~ : ......... ';.:" ~ .... :. \ .' _. • ""':..-. :". ':, .1. :' :.~.~ .. ,~ 0' '." 
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:hic~. earr:::ers;:doyoU !~1~:;3:r~:yoYr :9re~t:eS:t'" COr.ipc-dto:~:·f'or"::i.nt:a:'$~'tq.·~~!~>~ ':. 
~tw~eo 100 ·arod lO~OCO:~J.'.l:>$:"::t:lOvin;'::bctwc~~,the;:are".)$;$erV~':~~~' two':;'te:m1naI~':~ .­
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.. .. A. 54997, . D. 89815 

Acquis~tion ~f Alltrans Express California, Inc., by Delta Lines, Inc. 

COMMISSIONER. WILLIAM SYMONS. JR., Dissenting 

For the reasons which follow, I cannot accept the 

Opinion on Rehearing adopted by the majority in this proceeding. 

Rather I would adopt the Proposed Report of Administrative Law 

Judge Weiss as the decision of the Commission. 

As stated in the majority decision, the Co~ssion staff 

filed exceptions to tne proposed report. The staff took 

exception to the ALJfs determination of both the relevant product 

and geographic markets; to the finding that the staff survey had no 

statistical validity; to the conclusion that Alltranswas a "failing 

company"; to the finding and conclusion relating to the attempted 

preservation of 400 jobs; and to the' conclusion that the acquisition 

e:· had been shown to have a neutral effect on competition·. However ~ 
reflecting the same shortcomings and failings. -evident from . the 

·record of the hearings, the staff's recitations in support of. its 

exceptions were ~le in rhetoric, but painfully sparing in 

reference to any actual evidence on the record to support them. The 

reason is that such evidence was simply not submitted at the hearing. 

I would remind the staff that the place to make its case is in the 

hearing room, and not in the ante rooms of the Commissioners. 

The staff had opportunity as did the other parties to this 

protracted proceeding ~o prepare a case, ~o bring in wi~esses, 

and to present evidence. Unfor~unately for its contentions here, 

the staff chos·e at the hea.ring to base its case upon a somewha~ 

simila.r federal proceeding (one still on appeal before the federal 

courts), but then failed to take into consideration very substan~ial 



and critically decisive, dissimilarities be~een the federal 

and state re.levant product and geographical markets involved. 

And no amount of intemperate rhetoric and philosophical 

argument can gloss over that failing; it permeates every 

facet of the staff's case from the survey on. The staff"s 

exceptions are based upon a refusal to accept the recor,d evidence 

and ~scharacterizations of controlling legal principles. They 

would deal in ephemeral possibilities, not the economic realities 

of the industry before us. 

A. Relevant Product Market: 

In this case we deal with shipping services, no~ 

products. The rule that controls determir~tion of a relevant 

service market derives from the "area of effective comi?etition" 

guide set down in Standard Oil Company v u.s. (1949) 337 US 293 at 

299-300 n.S). That rule has been since followed by the court in 

those cases dealing with services. For example, in U.S. v 

Philadelphia National Bank (1963)' 374 US 321, where the court stated: 

"In our view, the lumping together of various kinds of services-makes 

for the ai?propriate market •.. ft'; in U.S. v Grinell Corp. (1966) 384 

US 563, at 572, where the court st:ated: ''We see no barrier to 

combining in a single market a~ber of different products or 

services where that combination reflects cOI:'ll'llercial realities"; in 

U.S. v PhillipSburg· (1970) 399 us 350 at 360, where the court 

cautioned that "submarkets are not a basis for the disregard of 

a broader line of COI:llIlerce that has economic significance";' and in 

U.S. v Greater Buffalo Press, Inc., (1971) 402 US S49 where the 

court rejected division into component parts and applied the 
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Standard Oil "area of effective 'competition" rule. 

While I agree 'fully with the staff's recitation from 

u.s. v DuPont & Co. (1956) 351 US 377 at 395, that determination 

of a relevant services market involves consideration of the 

"interchangeability 'by cons'lJlI1ers" of the services offeree" 

unfortunately for the 'staff's contentions, and the majority's 

adoption of these, the entirety of the evidence £ro~ those in the 

industry itself ·is that the shipping public views and ~ 

proprietary, permitted, and common carriers as functionally inter­

changeable for the transportation of less than truckload (LTL) 

and truckload (TL), and parcel delivery and common carriers as 

functionally interchangeable for the transportation of less than 

lOl-pound shipments. 

I will not rehash the evidence,'again; it suffices to state 

that it is to the point that common carriers daily compete head to 

head with parcel delivery carriers for ~ni shipments, and with 

proprietary and permitted carriers for LTL and n. shipments. 'There 

just is no credible evidence to the contrary in this proceeding. 

That the realities of the specific marketplace here on issue do not 

fit into the preconceived philosophical confines of the neat little 

box that the staff would use is not the fault of the ALJ as the staff 

indicates. The staff would have us ignore the hard realities of the 

real"life marketplace. For example. the staff's sole basis in 

excluding: TL from its concc?t of the relevant product market in 

California was that it represent-cd a small part of his business .. 
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But the clear uncontradicted ~estimony of industry witnesses 

Culy, Lawlor, Gilardy, and Varozza was to the contrary; that '!L 

was crucial. As Hollenbeck testified for Moore Business Forms, 

and Gilardy, Lawlor, Almerda, Culy, and Varozza testified for 

operators - all without contradiction or rebuttal, it is a 

clear face that shippers view prop~ieeary and common carriage 

interchangeably. The only economis~ who ~estified, Dr. Daicoff, 

also testified at length of the high cross elasticity of demand 

beeween private and cormnon carriage, and of the severe problems for 

the trucking industry this development is creating. Our ALJ took 

notice from this Commission's own files of corroborative evidence 

showing the disproportionate growth in Minimum P~te Tariff lS 

(MRT1S) revenues vis-a-vis MRT 2 TL and LTL revenues over ~he 1974-

1976 period. 

The,;.ALJ t s analysis drawn from the record before h:iJn is set 

forth on this point in:his proposed repor~ (pp 40-48). As ~he 

evidence clear,ly points up and as the ALJ concluded, the movement 

of LTL traffic is not completely dominated in California by the 

common carrier, and to disregard the interdependence of mini, tTL, 

and 'I'L is eo ignore commercial reali~y. No one ca1:egroy represents 

an economically viable line of commerce. The majority's findings 

and conclusion relative to the product market just do not reflec~ 

the reali~y in California, and are unsupported by the record, no~ 

exac~ly a new phenomenon in recent proceedings before this Commission. 

B. Relevant Geographic Y~rket: 

Similarly to th~ facts in the produce market~ the 

entirety of the evidence presented on ~he record pertaining to the 
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relevant geographic market supports the findings and conclusions 

of the ALJ. In filing exceptions, the staff merely stated that 

the ALJ was wrong and that it was right. Its argument, expressed 

in four lines of comment, again completely ignored the actual 

evidence of record. The staff 'at the hearing conceded that it had 

not checked the actual operational characteristics of a single 

c:ommon:.. carrier! Nor did it ascertain the geographical area that 

was in fact served from any terminal. The terminal groupings overlap 

and interlock.. In Brown Shoe Co. v. U:. S. (1962) 370 US 294 at 336 

the Supreme Court stated that the geographic market must be selected 

to "'correspond to the commercial realities of the industry and be 

economically significant". It means a "careful selection of the 

market area in which the seller operates and to which the producer 

can practically turn for suppliesft (Te?Pa Electric Co. v Nashville 

Coal Co. (1961) 365 US 320, 327). If it reflects the "area.of 

effective competition", it must be upheld (Philadelphia National 

Bank, supra, at p 359). 

The problem with the majority decision is that while it 

professes to have adopted as its geographic market the total of 

those submarkets which are the traffic lanes interconnecting the 

various terminal groupings wherein Delta and Alltrans competed, it 

just does not do that. Traffic is j'l.lSt: not: confined to movement~_ 

between terminals, as the evidence on record clearly sets forth, and 

data gathered on a terminal to terminal basis as the staff proposes to 

have done is inadequate to measure actual traffic flow. It does 

not include all freight moving between those points, but depend~ 
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for, its inclusions upon the operational characteristics of 

particular carriers. The staff arbitrarily excluded all traffic 

involving single terminal carriers or carriers using 'no terminals in 

that lane. This last dispite the considerable testimony from all 

of the industry witnesses of substantial compe'tition not only from 

single terminal carriers but from operators operating with no 

terminals at all!., 

Furthermore, the majority's chosen relevant geographic market 

is clearly not the area of effective competition. The adopted 

individual lane markets were each only incomplete segments of 

that individual lane market. In any particular lane, the only traffic 

included and considered was that of,::'tJ:iose~:~c3.:riiers'~,who~:;:ver~~b~g",state-

4It wide (over $500,000 volume annually) regardless of their bigness 

on that lane. A regional carrier who concentrated in the lane area 

and who was significant' there would be excluded'arbitrarily 'UIl:less 

big, enough statewide to survive the' $'500.00'0 cutoff. ''!hus' we 

have the strange phenomenom of At>plegat'e Draya&e'" the protes'tant here, 

and a sienffi'c.jlnt c.'an-ier in s'ome '0£ the'se' lane's', no't making 'the 'draw. 

stateID.de and thus beinll excluded on all lanes. Indeed, evidence 

was presented to show the inadequacy 'of the staff sampling. On the 

Los Angeles-San Diego route, the staff study listed 18 carriers. From 

the Scope Tariff of Western MOtor Traffic Bureau and Pacific Coast 

Tariff Bureau, it can be seen that there are 42 carriers 

certificated between these points. The staff study. on the 
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e Sa.n Francisco-Sacramento lane lists 16 carriers., However, the 

tariff bureau listings show 31 carriers certificated on that lane. 

In both instances Delta testified to being in competition with most 

of these. By ignoring accepted and proven sampling techniques known 

and available to statisticians, the staff chose to arbitrarily exclude 

94~ 7 percent of the carriers handlir,g tIL and 47.7 percent of the 

volume. None-the-less the'majority has adopted this fragmentary 

jUdgmental sample as its geographic market. Statistically speaking, 

it has capability of proving nothing. 

C. The Staff S~udy's Invalidity: 

On the record the staff continues to insist that its 

"survey" is valid! This despite the unhappy fact that the staff 

study has been shown to be a statistician'S nightmare and of no 

value." Apart from the arbitrary exclusions of relevant categories 

of freight movement discussed earlier and the arbitrary and purely 

judgmental limita,'tion of the scope of the "survey" to 38 carriers, 

the staff allowed each responding carrier to use his own judgment 

on his response. The staff did not define terms; it did not include 

ch~cks and controls to verify accuracy of the data submitted, and 

there was no review of the raw data used. It was merely used as 

it came in. But the entire purpose of this "s1JXVey" was to measure 

the effect, if any, of Delta's acquisition of Alltrans. Without 

reliable Alltrans data no eompetent comparison or conclusions could 

be drawn. None~heless, ~he ~estimony of the staff's own witness was 

that. as early as January 1976 the staff was told by Alltrans that 

complete Alltrans data was lacking and that Alltrans feared that 

what it had would not be represen~a~ive. The staff then merely 
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ma;de"'the""sugg,~sti01l that Alltrans estimate. This Alltrans did~ 

using mere multiples of one resyonse in the majority of its 

significant lanes. When the data was received in September 1976 

the staff, with no further consideration~ and ~thout noting use of 

multiples, merely used the raw estimated data. Now the staff 

contends "If the applicant furnishes unreliable information it 

should face the consequences". 

But there is more. As a result of its failure to provide 

clear unambiguous instructions or to build in elementary verification 

techniques, the staff itself built in three fundamental miscal­

culations which disto~ the data. I will not repeat the ALJ's 

discussion of these. It sufficies to note that they include 

the fact that Delta's submi'sSions for 1974, although clearly marked 

as to the specific periods covered~ were misconstrued by the staff; 

that no seasonal fluctuation allowance "was provided for although 

such fluctuation was readily apparent in statistics on the 

industry long maintained by this Commission, and the failure of ~he 

staff toallow a factor to adjust for industry abs-orption of the All­

trans traffic after its August l6~ 1974 closedown. 

On this flimsy foundation we are asked by the staff to 

reject the impartial ALJ's findings and conclusions and to make a 

finding of anticompetitive effects on cOmped:::e!ou' should the 

proposed acquisition be allowed. The plain fact is that the 

staff's "study" is a statistical disgrace, and in their exceptions 

bcief the staff could point to no evidence to rehabilitate the 

e diseredi ted "survey". 
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D. The Failing Company Defense: 

The staff took exCeption to the ALJ's conclusion that 

Alltrans was a "failing company". I disagree. 'Ihe;,testimony of 

witnesses Golan and White was that All:ran's corporate parent, 

Thomas Nationwide Transport, ltd. (Thomas), an Australian firm, 

after months of discussion determined in April 1974 that it had to 

quickly end the substantial and continuing drain on its resources 

resulting from the Alltrans operating loses ($1,572,236 in 1973 alone). 

It determined to do so by sale or closedown of Al 1 trans by the end 

of its fiscal year on June 30, 1974. Preferring to selL.if a 

quick sale could be arranged (one asserted reason to sell being its 

desire to preserve at least some jobs), a list of potential buyers 

was drawn up. After a prOmising start the first attempt to sell 

fell through in mid-May 1974 over disagreement on the seeurit:ies 

exchange in the proposed purchase plan. Delta was next on the list 

of potential buyers. Time was running out when on May 16, 1974 

Delta was approacb.ed.:through an intermediary. Delta expressed 

interest. Nonetheless, during the next few weeks while Delta was 

lOOking the operation over and evaluating such an acquisition, thomas 

and Alltrans concurrently put together a contingency shudown plan. 

When there seemed a good chance of a Delta deal, Thomas, despi~e 

the continuing losses, reluctantly extended its deadline to 

August 16, 1974, determining that if the Delta interest did not :result 

in a sale by that date it would activate closedown of All~ans on that 

date. Golan tes'tified:' .~ 
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"And therefore, the decisi'on was 't:aken to sell 
or close down without any view to extend even 
by one day. Management has planned if on the 
16th the decision is not taken, frankly we 
cannot carry the burden anymore:". 

Such is the r'ecord. Nothing supports the staff's assertion that 

Delta and Thomas agreed to an "artificial deadline". The staff's 

argument that Alltrans could not have been a "failing compa.nyu so 

long as Delta would buy it is an absurdity. One man's opportunity 

is another man's loss. 'The evidence here"is that Thomas could no't: 

and would not carry the continuing losses any longer. Of itself 

Alltrans was terminal. Delta believed that with Delta's considerable 

managerial and:::operational skills it could acquire and rehabilitate 

Alltrans, mistakenly as it developed. At that ninth hour Delta 

was the only practical alternative to an Alltrans shutdown. 

The rationale 'behind the "failing company" defense rests 

in the lack of anticompetitive consequenc~ in an acquisition if one 

of the combined companies is about to disappear from· the marketplace 

anyway. As the lesser of two evils, the potential competitive 

threat from the acquisition is deemed a preferable alternative 

to the adverse impact of the failing company going out of business. 

The staff, in its exception to the ~'s proposed deCision, 

asserts that any so-called liberalization of the "failing company" 

defense was "expressly repudiated" by the Supreme Court in United 

States v General Dynamics Corp~ (1974) 415 us 486 at page 507. This 

is a misstatement of the thrust of the case. In General Dynamics 

the Supreme Court, while affirming the District Court's.finding 

e of no violation of the anti-rust laws in the acquisition, concluded 
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that the acquired company's weak reserves position rather than 

establishing a "failing company" defense by showing that the 

company would have gone out of business but for the merger, went to 

the heart of the Government's statistical case, but that this did 

not d.istract from the finding tr.at the acquired company. even':. 

had it continued in business could not have competed effectively. 

Referring to General Dynamics, our AlJ stated in footnote 48 on page 

62 of his 'Proposed decision: 

" ... , while not involving a failing company 
defense in the real· sense, (it) did wolden 
the gamut of defenses generally, and affords 
opportunity to consider the defense in the 
context of a given situation. It wO'.lld 
appear, from consideration of the testimony 
of Messrs. Golan and VJhite on July 18, 1974 
weighed against the widened defense ,scope c 
clearly signaled by General Dynamics, that 
All trans , 1974 economic situation, efforts to 
solve it, and efforts to sell, would meet 
the lessened requirements of thatdeienseu

• 

It seems clear that the severe restrictions set up by 

Citizens Publishing Co. v United States (1969) 394 US 131, 
-, 

restrictions which seem to disregard the explicit'''fa~orab1e 

reference to the failing company doctrine in the legislative history 

of the more recent amendments to Section 7 of the Clayton Act 

(HR Rep No. 1191, 81 Cong., 1st Sess., 6 (1949); S Rep No. 1775, 

81 Cong., 2d Sess., 7 (1950», have been liberalized in subsequent 

decisions, including General DygaQics, which involve reference ~o 

the doctrine. The writers seem to agree (see: Sullivan, 

Mergers Be ewe en Direct Competitors, Handbook of the Law of Antitrust, 
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Hornbook Se:ries (1977); and R. A. Posner, Antitrust Law (1976)). 

Some commentators see the General Dyna~cs decision as evidence 

of a softer line on antitrust~ perhaps taking their cue from 

Justice Douglas who in W"riting his dissent to General Dyna.n;ics 

wrote that the majority could have ruled as it did only on the 

basis of "a deep-seat:ed judicial bias against Section 7 oftne 

Clayton Act". Certainly the trend to widen application of the 

doctrine from the restrictive view expressed in Citizens 

Publishing conti~ues to the present. The Business World section 

of the San F:rancisco Chronicle of June 22, 1978 carried a feature 
I 

news item. captioned "Attorney General OK's Merger of Steel Gtants." 

In part, the item stated: 
o. 

"At:t:orney Gener:ll Griffin Be11 yesterday over­
ruled his staff's recommendation and approved 
a merger by the parent fi~ of Youngstown 
Sheet and Tube Co. and Jones & Laughlin Steel 
Corp. into the nation's fourt:h-largest steel 
producer. 

"In the Carter administration's first major anti­
trust decision, Bell said the $6.1 billion merge= 
of the L1:V Corp., which owns No. 7 steelmaker 
Jones & Laughlin, and Lykes Corp., which owns 
No. 8 Youngstown Sheet & Tube Co., falls under 
the 'failin com an ' excc tion to anti-mer 
provis~ons 0 ant~trust 

E. At:tempted Preservation of the 400 Jobs:-

This Commission in Decision No. 83293 dated August 6, 

1974 (see Findings Nos. 3, 4, 5, and 7 therein) concluded that 

approximately 400 jobs would be preserved by,all~wing the acquisition. 

They were for a number of months. Unhappily in the business world 

jobs cannot be reasonably guaranteed into perpetuity. The ALl 

reached the same general findings and. conclusions as we had relative 

to a reasonable expectation of continued employment as a pr~bable 
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~ result of allowing the acquisition. But Alltrans was not 

rehabilitated successfully and the losses continued. ultimately 

forcing the layoff of most of these people. !he staff in its 

exception presented nothing to support the exception save a precatory 

suggestion that ::had the acquisition been. denied at that ninth 

hour, and had Alltrans been enjoined from abandoning its serviee~ 

the jobs might have been preserved. In light of the substantial 

rec~ring losses which Alltrans had piled up, -resulting in a 

negative net worth of $1.5 million (see Finding No. 1 in Decision 

No. 83292), there is no constitutional way by. which this Commission 

could force Alltrans to continue in business sustaining further 

losses after August 16. 1974 until such a time as another buyer 

might have been found and sanction for such an acquisition might 

have been obtained from this Commission. (§~~ Lyon & Boag v Railroad 

Commission (1920) 183 C 145, at 146 and 147). 

F. The Acquisition on This Record Has Been Shown to 
Have a Neutral Effect on Conr::>etiiion: 

The staff's argument in support ot its exception to the 

AlJ's Conclusion No.5 which states that the acquisition has been 

shown to have a neutral effect on competition ignored the record. 

Even to the staff "survey" as a departure·point, that corrected 

residue fails to support the exception. Furthermore, a simplistic 

adding together of Alltrans and Delta to find that the sum o·f the 

two is bigger than Delta is not the test to determine the effect 

of the acquisition upon competition. Nor can one any longer rely 

solely upon a valid market share analysis as the staff apparently 

believes. But we even lack a valid share analysis. 
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The. Supreme Court in Brown Shoe Co. v U. S. (1962) 370;J:'OS 

294 rejected any s~ple quantitative test of illegality in a 

prospective acquisition, stating that the legislative history 

of the 1950 amendment to Section 7 of the Clayton Act indicated 

that Congress was concerned with protection of competition, not 

competitors.. However, the Court then proceeded to interpret the 

act so as to protect higher cost from lower cost competitors. Then 

in United States v Philadelphia National Bank (1963) 374 US 321, it 

established a test that a merger which (1) creates a::·firm having 30 

percent of the market and (2) thereby inc=eases concentration among 

the leading firms by at least 33 percent is presumptively unlawful. 

But next, in United States v Von's Grocer! Co. (1966) 384 US 270, 

in a situation involving a grocery chain merger in a marketplace 

already regarded as concentrated, the Court stated that. the purpose 

of the 1950 Act "was to prevent concentration in the American economy 
I 

by keeping a large number of small competitors in bus~ne~s". 
I 

Ignoring the ease and rapidity of entry and relatively low 

capital requirement of the grocery business, the Court concluded 

that the proposed merger was bad because it would enable the merging 

grocery busine.ss firm to injure its small cotIpetitors by under-.: 

priCing them (this although the Justice Department argued the 

merge.r would raise prices). And since then, in General Dvnamcis, 

the Court declined to consider market share data alone, stating 

that while market share data remained "the primary index of market 

power ... only a further examination.;ofthe particular .market:- -·:its 

structure, history, and probably future - can provide the appropriate 

setting for judging the probably anticompetitive effect of the 

merger". Thus market shares are but the starting point for 
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analysis; an effort must also be made to access their significance 

in the particular economic setting of the merger. Impliedly then, 

exceptional ease and rapidity of entry into the industry could 

substantially today lessen the significance ::'of.ma~et:':'$.haJ:es. 

In the"instant proceeding there was abundant uncontradicted 

testimony of the competitive health and vigor of the California 

trucking industry. Daicoff also testified without contradiction 

that "nationwide, California has the reputation of being one 

of the absolutely most competitive states in the country". 

Furthermore, in a regulated industry s~ch as the trucking industry 

in California the opportunity of collusion to manipulate prices in 

the market is minimal - unlike the open markets represented by 

the firms involved in the cases. wherein most of the antitrust law 

has been made. 

The majority has prepared Table 1 (in its opinion) which 

purports to show anti-competitive results from a merger. This 

Table, however, cannot show what it is touted to demonstrate, and 

this is why. 

Columne 2 of this table ~urports to show the aggregate 

percentage of shipments:carried by the 4 largest carriers in each 

respective traffiC lane. But the carriers included in the majority's 

aggregate are in no way shown to be the "largest" ca.-riers in that 

lane! Rather they are t:he largest of those ca.rriers which were 

selected by the st:a£f for inclusion in the staff's ~artial list 

of carriers for that lane - a selection determined by size criteria 

in no way re 1a ted to s ize criteria in tha. t lane _, ~.;:EX~ludect,Uis,. any:" . 
"~,'''.' r"~',''''''''-7"''~''-' w-'· .' ". ( " 

'.~ ... ,._' •• ~::'T'f.·.~,"JoOM"""'''''.'''' "".'"'' 

"tc~ :",:. :: 

,:: . I, ...... , ~;""I' . , .. ,. 
. ," ., "/,," 
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carrier, regardless of how big it might be in that lane, who failed 

to make the statewide criteria. (And for example, Applegate is 

pretty big in the Sacramento Area, but it failed statewide to make 

the $500,000 cutoff in tTL volume). The plain fact is that we 

just have no way from the staff study of determining who the 4 

largest carriers are for any lane in the staff study. 

Similarly, column 3 shows what purports to be the aggregate, 

of Delta~CME volume as compared to the total volume for any lane. 

But it, as well as Column' 5 (which purports to show Alltrans f 

share), does not show percentage of the actual overall traffic in 

that lane; instead it is this percentage against the overall 

volume for those carriers the staff selected to be in its special 

universe. Bu~ unhappily for ... the staff f s contentions, it does not 

even show that. because the majority neglected to use corrected 

Delta data reflecting corrected Master Bill reporting (although 

Delta supplied the corrected data after it learned what the staff 

wanted). 

Application of Department of Justice Guideline 'percentages 

is meaningless when used against a strawmau. As General Dynamics 

teaches, market shares are but 't:hc starting point for analysis; 

their significance iu6. the particular economic setting must also be 

analyzed. I will not join the majority in their jousting with 

windmills when as'.here serious consequences necessarily must 

result with far reaching effects in the California trucking industry. 

I do not share the ostrich~like disregard for the evidence 

regarding Alltratis incipient demise in 1974 which the majority. 
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so tenuously clings to. The ALJ has thoroughly reviewed the record 

in this regard and his findings and conclusions are ~he only ones 

supportable by this record. w~ether Alltrans could have or 

would have acted illegally in shut:ing down unilaterally is really 

hindsight quarterbacking. In 1974, it was going to do ,so. '.!'hat is 

the clear thrust and fact from the evidence before us. 

Delta was its last and only hope to maintain operations and preserve 

some jobs. In that Alltrans was going under. and the purpose of 

anti~trust law in part is to protect competition, not competitors, 

the proper test in these circumstances is to see whether the effect 

of a last minute merger of Alltrans into Delta-CME would have 

served to enable Delta-CME to achieve a larger share of the markets 

that that share it would have in all probability achieved anyway, 

had Alltrans gone under. Using the staff study figures, corrected 

as the ALl noted, to reflect Master Bill reporting to make Del~ 

figures compatible with those of the other survey participants, the 

evidence clearly demonstrates that overall Delta actually achieved a 

lesser market share than it would have been projected to have 

received anyway in the absence of an acquisition, and in the event 

of Alltran! s demise. Dissent Table 1 (5 pages), which was received 

as Exhibit R-1S "(introduced by Delta) shows this result. 

table is attached hereto. 

This· 

As stated initially, I would adopt the attached ALJ's 

Proposed Report as the decision of the Commission, including his 

Ruling of May 20, 1977 attached to that proposed report as Exhibit 

No.1. 

San Francisco, California 
December 19, 1978 
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A. 54997 
D. S9S1S 

.. ~ 

Commissioner Richard D~ Gravelle 

I concur: 

It is my firm hope that this proceeding is appealed 

to the california Supreme Court and that the court grants review 

and addresses the questions presented~ The Commission needs 

guidance in two areas, the first is compliance with the court's 

antitrust directions and the second our own internal processing 

procedU%'es~ 

When the court issued Northern California Power Agency 

v. PUC (1971.)",5 C 3d 370 (NCPA), it effectively legislated a 
-.'.-"'-"'""~" 

new function for the Commission. The court could not, however, 

provide the wherewithal to discharge the new responsibility which 

it had imposed upon the Commission. We have endeavored, without 

~ additional funding or manpower, to educate our staff and ourselves 

in a complex and specialized legal field to carry out the mandate 

of NCPA. This proceeding, from the first days of hearinq in 

July, 1974, focused upon the antitrust and anti-competitive issue 

in the acquisition of Al!~;ans·by Delta. The record established 

in the process clearly reflects our real stru9gle to comply with 

NCPA. 

It is my view that while we have undoubtedly erred in 

the course of this proceeding, today's decision has nevertheless 

been reached without prejudice to any party and has correctly 

resolved the highly technical legal issue with whiCh ".~:~~~ were 

presented. In view of the significant :.,anti.-competitive effects, 

the application simply cannot be approved. 
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An ancillary, but important, issue presented in this 

application~involves the relationship between the members of the 

Commission and our staff. Accusations abound in the record and 

off. the record of impropriety in Commissioners' communications 

with members of the civil service staff who participated in the 

conduct of the hearing and decision preparation process. Hearing 
II"J~ IIf.O / 

Officer WeiSS, in his ruling of ~.rcb ", 1977, rules, correctly 

in my view, that the written memorandum prepareQ by E~ner 

Gilman for Commissioner Symons is privileged and a legitimate part 

of the deliberative process. Commissioner Symons, however, has 

suggested impropriety in my meeting with staff counsel and'staff 

witnesses even though the sole purpose was to aid myself and the 

. e Assistant Chief Administrative Law Judge in the formUlation of "­

draft decision:,. for Commission consideration, which was fully 

supported by the record. It is my belief that there is no 

distinction between the Gilman/Symons contact and my contact with 

staff personnel. 

To draw such a distinction in the context of PUC procedure 

would deprive the ultimate decision makers, the Commissioners, of 

a resource essential to the reasoned resolution of the some 

two thousand matters upon which we must reach decisions each year. 

Staff is the lifeblood of the decision-making process, without 

which we could not function. 

The Commission's Hearing Examiners are important to this 

process in essentially the same manner as are other members of 

the staff. They do not occupy any position of unique importance. 
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Although the Hearing Examiners preside at public hearings, 

take evidence and typically prepare draft decisions, the 

Commission issues decisions only by vote of the Commissioners. 

It is incumbent upon the Commissioners ultimately 

responsible for each decision to insure that the decision 

signed by the majority is well-reasoned and supported by the 

hearing record. The Hearing Examiners are but one of the staff 

resources available to assist the Commissioners in the discharge 

of this duty. To the extent that the examiners support their 

own draft decisions, they are advocates in much the same sense 

as are other parties to each proceeding. Xo deny to Commissioners 

the broader perspective that often may be gained through contact 

with other members of the staff would in my view serve only to 

isolate us both from the hearing process and from the staff expertise 

upon which we so heavily rely. 

If .the Co~ssion is deprived of the use of 

its staff in the decision-making process, including those who 

have actively participated in a contested proceeding" then we, 

the public, and the legislature should be so advised in order that 

new procedures and new staff can be obtained to provide each 

individual Commissioner with the capability to independently 

assess complex proceedings and prepare draft decisions • 
.. ,;:'" 

The key elements in our proce_ss.~ .. :r::c.~e'rred to repea.tedly 

by the court, are that each of our decisions must reflect:the 

record and be amply supported by findings of fact and conclusions 

of law. Seeking factual data from staff members who have that 
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c.~ta does not deprive other participants of their due process 

rights .. Only when a staff member, or other party, presents a 

Commissioner with ~ facts or ~ arguments not offered in the 

prdCeeding and to which other parties c~~ot respond, a:e the 

absent parties due process rights violated.. That has not 

occurred in this applieation. 

~//~g~ 
~AAWL~ . 

COmmissioner 

December 22, 1978 
San Francisco, California 
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