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OPINION ON REHEARING

I. Iantroduction

As ordered by Commission Decision No. 83581 issued
October 8, 1974, this matter is on lin{ted rehearing (1) to allow
introduction of evidence with respect to the effect on competition,
reflecting the sua sponte burden placed upon this Commission' to "...
place the important public policy in favor of free competition in
the scale along with the other rights and interests of the gemeral
public."” (Northemm California Power Agemey v PUC (1971) 5 C 348
370, 377), and (2) to allow fatroduction of evidence wich respect
to walver of the guarantees to be made by Delta and its affiliates
under the September 30, 1972 loan agreement between Delta California
Industries and the Bank of America National Trust and Savings
Association. In furtherance of the first objective of the limited
rebearing ordered, on November 26, 1974 the Commissiou by Decision
No. 83787 directed that the Commission staff should participate in
the rehearing.

In all, there have been three days of prehearing conference
and 25 days of hearing in this entire proceeding. The three days of
hearing leading to the original basic decision, Decision No. 83292
authorizing the merger, were held before Administrative Law Judge
John C. Gilman:/ with the then assigned Coumissicner Vernon L.
Sturgeon in attendance or July 18, 19, and 22, 1974, After limited
rehearing was ordered oun October 8, 1974, there were three days of
prehearing conference before ALY Gilman on November 8, 1974,
December 20, 1974, and Januwary 24, 1975, followed by ten days of
hearing before ALJ Gilman on Jume 23, 24, 25, 26, 27, and 30, 1975,
July 1, 1975, October 20 and 27, 1975, and December 15, 1975. Newly

1/ The title of the Commission's hearing officers was changed from
Examiner to Administrative Law Judge effective May 25, 1977.
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assi§7ed Commissioner William Symous, Jr. was in attendance the last
day.~’ Thereafter, there were twelve days of hearing before ALJ

Jokn B. Weiss;él wich assigrped Commissioner Symons Iin attendance the
first two days; these hearings were held on Janwazry 5, 6, and 22, 1976,
June 21, 1976, July 18, 19, 20, 21, and 22, 1977, and August 23, 24, and
25, 1977. All hearings were Iin San Francisco. 7The matter was submitted
initially on December 30, 1977, the last day set for submissiom of
concurrent rebuttal briefs, but submission was vacated on January 11,
1978 by the presiding ALJ with concurrence of the assigned Commissioner
to direct advisory briefing by the parties on the possible mootness, in
whole or part, of a decision on the merits in view of changes to the
Public Utilities Code comtaimed in Stats. 1977, Chapter 840 (SB 3860).

By Decisiom No. 88420 dated January 24, 1978, the Commission sitting

en banc reversed the ruling of the ALJ, and ordered the matier to stand
submitted as of February 15, 1978.

Subsequently, assigned Commissioner Symons placed the
recommended decision prepared by ALJ Weiss om the Maxrch 7, 1978
Conference agenda for the Commission's comsideratiom. At the zequest of
Commissioner Gravelle, the Commission put the mattexr over to allow
Commissioner Gravelle to prepare an alternate orxder. Thereafter,
pursuant to the request from the Delta attormey in a March 20, 1978
letter to Commissioner Symoms, and in orxrder to assure fundamental
fairness, the Commission under provisions of Rule 87 of its Rules of
Practice and Procedure determined to waive the requirements of Rule 78,

and on March 27, 1978 issued the recommended decision of ALY Weiss as a
proposed report. ‘

2/ On November 25, 1975, because of developments in the rehearing, aund
"in order to assure fairmess and avoid even the appearance of a

conflict of interest', the Commission formally reassigned the case
from Commissioner Sturgeon to Commissioner Symons.

3/ As a consequence of possibly prejudicial effect upon the ALJ's
judgment arising out of the May 28, 1975 ex parte contact by
Zgglicant'§ attorney with ALJ Gilman, Commissioner Symons (with

Gilman's consent) determined upon reassignment oI another ALJ

to the case. Accordingly, ALJ Weiss was assigned o the case on
December 15, 1975.
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The Commissiom staff £iled timely exceptions. Applegate and
Delta £iled timely replies to the exceptions. The Commission has now
fully comsidered the exceptions and replies. The proposed report of
ALJ Weiss 1is appended hereto as Attachment A and will be adopted, as

modified herein as the result of comsideration of the exceptions and
replies thereto.

II. 1Issues
‘ The following issues have been raised by the exceptioms and
repllies:

A. What Definition of Relevant Product Market Should Be
Adopted in this Proceeding?

What Definizion of Gezgraphic Market Should Be
Adopted in this Proceeding?

Is the Staff Study Valid?

Is the Failing Company Defense Applicable?

What Finding and Conclusion Should 3Be Made with Respect
to the Attempted Presexvation of the 400 Jobs?

What Effect Did the Tramsfer Have on Competition?
IXI. Discussion

A. What Definition of Relevant Product Market
Should Be Adopted in This Proceedinz’

The Commission staff takes exception to the definition of
relevant product market which is set forth im Comclusion No. 3 of the
proposed report as follows:

"3. The relevant 'product market' in Califormia
consists of the transportation of all weight
classifications of gemeral commodities freight

intercity by common, permitted, parcel delivery,
and proprietary carriers."

The staff conterds that the relevant product market is the
intrastate intercity for-hire transportation of general commodities

in lots of 10 to 10,000 pounds by highway common carriers and express
corporations.
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It points out that the various kinds of operating authority
in Califormia have substantially different legal rights and obligatioms
and serve certain submarkets in the trucking industry. However, it
contends that only ome of these submarkets, less-than-truckload (LIL),
is relevart in determining whether there are anticompetitive
considerations which would justify demial of the application.

It asserts that the proposed report arrives at its definition
of relevant product market by distortion of the interchangeability test
which Is the basis of the definition in the significant cases addressing
the issue of market definition.

The classic approach to product market definition is stated
at page 44 of the proposed report:

"In considering what is relevant market for
determining the control of price and competition
no more definite rule can be declared tham that
commodities reasounably interchangeable by
consumers for the same purposes make up that
'part of trade or commerce,' momopolizatiom of
which may be illegal.' United States v DuPont
de Nemours & Co. (1956) U.S.
(Emphasis added.)

Delta Lines, Imnc. (Delta) comnsiders truckload and parcel
delivery services to be necessary to its overall operation and
therefore, ostensibly imterchangeable with LTL. This focus is on
trucking services that may be interchangeable to Delta whereas the
appropriate inquiry should be whether parcel delivery and truckload
carrlers are interchangeable with LIL carriers for shivpers of 100
to 10,000 pounds. The staff asserts that the obvious answer is that
they are not.

The proposed report has interpreted the 'cluster of services'
concept to include in the market any carrier that competes for any one
service in the cluster. The cases relied on are U.S. v Grinmell Corv.
(1966) 384 U.S. 563, and U.S. v Philadelphia Nat. Bank (1963) 374
U.S. 321. These cases, however, hold that the only entities that

should be included in the market amalysis are those that offer every
. sexvice in the cluster.

> -
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The following language from Gripmell supports such
conclusion:

“Defendants carmestly urge that despite these
differences, they face competition from these
other modes of protection. They seem o us
seriously to overstate the degree of competitiom,
but we recognize (as the District Court found)
they 'do not have umfettered power to control
the price of their services... due to fringe
competition of other alarm or watchmen services.'
236 F. Supp at 254. What defendants overlook is
that the higzh degree of differentiation between
central station protection and the other forms
means that for many customers, only central
station protection will do." Crimmell, supra atc 574.

Similarly in Philadelphia the Supreme Court excluded purveyors of only
limited competing services: ’

"Some commercial banking products or services axe
so distinctive that they are entirely f£ree of
effective competition from products or sexrvices
of other finmapeial institutions; the checking
account Ls in this category. Cthers enjoy such
cost advantages as to be insulated within a broad
range from substitutes furnished by other
institutions. For example, commercial banks
compete with small-loan companies in the gersonal-
loan wmarket; but the small-loan companies’ rates
are invariably higher than the banks', in parzt,
it seems, because the companies' workiag capital
consists in substantial part of bank loans.
Finally, there are banking £facilities which,
although in terms of cost and price they are
freely competitive with the f£acilities provided
by other fimancial institutrions, nevertheless
enjoy a settled consumer preference, insulatin
thex, to a market degree, from competition; this
seems to be the case with savings deposits.”
Philadelphia, supra at 356-367.

Among the entities excluded from the market were:

"Mutual savings banks, savings ané loan associa-

tions, credit unions, personal-finance companies,
sales~finance companies, private businessmen

(through the furnishing of trade credit), factors,
direct lending governmment agencies, the Post

Office, small business investment corporatious,

l1ife insurance companies.' Philadelnhia, supra at 328.

-G~
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The staff suggests that these exclusions furnish apt analogies:
contract carriers to mutual savings banks, radial carriers to savings
and loans associations, and parcel delivery to credit unioms.
Paraphrasing Grimmell, for many customers only the highway common
carriers of gemeral commodities will do.

The reason is very simple: economics. The essence of less~
than~truckload transportation is the combining together of shipments
of £rom 100 to 10,000 pounds from different comsignors to different
consignees from ome geographic area to anotbher. Inherent in LIL is
the Inefficiency of moving the freight without comsolidation. Plainly,
the combination of shipments can only be accomplished through the use
of terminals at the points of origin and destination. Since the radial
carrier cannot lawfully operate between fixed points over regular
routes, it cacmot effectively duplicate the service of a common carrier.
Similarly, the combination of shipments can only be accomplished oz a
large scale by a carrier holding itself out to serve the public.
Because contract carriers are precluded by law £rom serxrving the public
generally, the contract carrier cammot lawfully offer the equivalent
service of a common carrier. Some of the testimomy spomsored by Delta
supports a determination of illegal operatioms on the part of some
carriers, rather than a finding of effective LTIL competition between
carrier classes. | ’

The staff also points out that economics eliminates proprie-
tary carriage from the relevant product market. The proposed Teport
recites Campbell’s Soup, Lipton's Tea, Thrifty Drug, and J. C. Pencey as
examples of proprietary carriers (p. 22). But the statewide distri-
bution problem is not simply that of Sears, Pemney's or Montgomery
Wards. The customers who need a full service common carrier are those
who would like, someday, to be as big as these huge companies, but who
will need a lot of help, with efficient distribution of goods playing
a key role. There are thousands of shippers throughout the state
making shipments each day to widely dispersed customers.  Often their




A.54997 Alt.-RDG-ek

physical facilities will preclude dealing with different carxriers for
each shipment and they will ‘deal with the minimum number of carxriers
with the appropriate operating authority. Again paraphrasing Grinnell,
for many customers only the use of highway common carriers of gemeral
commodities will suit their needs. .

In its reply to the exceptions of the staff Applegate Drayage
Company (Applegate) adopted each and 2ll of the exceptions of the
staff, its citations to statutory provisions amd primcipal authorities,
and its proposed findings of fact and conclusions of law.

In its reply to the exceptiomns of the staff Delta contends
that the exceptions should be rejécted on the werits because the
uncontradicted evidence in the case supports every finding and
conclusion of the ALJ, as well as the proposed report in its entirety.

Speciflically Delta contends that the shipping public views
proprietary, permitted and common carriage as ''Sunctionally inter-
changeable' for the transportation of LIL and TL, and parcel delivery
and common carriers as ''functionally intexrchangeable'' for the trauns-
portation of less than 101l pounds (minishipments). Delta points out
that common carriers daily compete with parcel delivery carriers for
shipments of less than 101 pounds (minishipments) and with permitted
and proprietary carriers for TL and LIL shipments.

In this proceeding the definition of the relevant product
market proposed by the staff will be adopted because the LTL subamarket
is the primary submarket which is relevant in determining whether there
are anticompetitive considerations which would justify denial of the
application and because in this submarket (under the cluster of
services doctrine of the Grinnell and Philadelphia cases) permitted
carriers and proprietary carriers should be excluded; only highway common
carzriers and express corporations should be included in the definitiom.

We couclude that the relevant product market is the intra-
state Intercity for-hire traansportation of gemeral commodities in lots

of 10 to 10,000 pounds by highway common carriers and express
corporations. |
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B. What Definition of Geographic Market
Should be Adopted in tnis Proceeding?

The staff takes exception to conclusion 4 which states:

"The relevant 'geographic market' in Califormia is
the intercity movement of all weight classifica-
tions of gemeral commodities f£reight throughout
the State of Califormia."

Tkhe staff defines the relevant geographic market as the
total of those submarkets which are the traffic lanes intercomnecting
the various terminal groupings wherein Delta and Alltrans competed
for traffic at the time of f£iling.

The staff contends that the geographic market cannot extend
beyond the combined geographic operating authority range of Delta and
Alltrans, and asks of whkat significance to the acquisition is the
freight moving between two points not covered by these certificates.

Delta in its reply contends that the essential fallacy In
the staff's approach is that a study of texminal-to-terminal movement
will show traffic moving between two cities or areas in which the
terminals are located. Where the question is traffic movement both
the number and location of terminals is iomaterizl. The issue is
whether the traffic moves from the origim point to the destination
point, not how it gets there. Between any two points thexre can be
substantial competition £rom single terminal carriers and from
carriers that operate mo terminals at all. Delta points out that the
entire market could have been sampled and a statistically reliable
result achileved. ,

The staff is correct in its contention that freight movirng
between points not covered by Delta's certificate is not relevant to
the issue of the anticompetitive effect of the transfer of the Alltrans
operating authority. For the purpose of comsidering the anticom~
petitive effect of the tramsfer it was appropriate for the staff to
include in its study traffic between those common points where the
largest voluwme o0f competitive traffic was being handled by Alltrans
and Delta. It was reasonable to limit the study to traffic moving
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in the lanes interconnecting the various terminal gzroupings wherein
Delta and Alltrans competed for traffic at the time of the f£iling of
the application, as such lanes would undoubtedly be those involving
the largest volume of competitive traffic.

We conclude that the relevant geographic market Ls the
total of those submarkets which are the traffic lanes intercomnecting
the various terminal groupings wherein Delta and Alltxrans competed
for traffic at the time of the £iling of the applicatien.

C. Is the Staff Study Valid?

The staff takes cxception to Finding No. 16 which states:
"The staff study has no statistical validicy."

The staff points out that the proposcd report recites a
nuaber of criticisms of the staff study but contends that the proposed
report does not recite the evidence presented by Delta to confirm that
the criticismas are valid, except in one instance.

. The proposed report accepts Delta's contention that the staff
exclusion from its study of carriers grossing less than $500,000
annually "destroys credibility in that while smaller carriers do not
provide a traasportation service for all commodities throughout the
State of California, but rather tend to be conceﬁcrated in specific
geographic regions, such carziers could be significant over particular
lanes. Here they were arbitrarily eliminated and their impact on any
given lane was not even investigated." (Proposed Report p. 51.)

The staff points out that although Delta attacked the staff
exhibit it did not supply the evidence itself regarding the carriers v//,
and lanes to correct the alleged deficiency so that the extent of the
alleged deficiency, if any, could be determined by the Commission.

Tne stafl peints out that Delta had the opportunity to
review 211 of the underlying data of the staff report, and contends

~ that to the extent such data was found to be deficient by Delta, Delta
should have supplied the evidence necessary to rebut zny deficieacies

so that the Commission would have 2 complete record on;which to base
0 its decisiom. '
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Delta or the co-applicant Alltrans could have wmdertaken
independent discovery to obtain information and raw data on the
market shares of competitors im relevant traffic lanes and prepared
a study on the anticoumpetitive effect of the proposed acquisition.
Instead, they chose on rehearing to let the staff develop the
evidentiary record on anticompetitive implications.. Since Delta or
Alltrans did not undertake and prepare a study there may be a2 tendency 0 believe the
burden of showing the effect on competition was the staff’s alome. We direczed
the staff to undertake a study in order to discharge our sua sponte
obligation to consider anticompetitive implicatioms. However, we
could have just as easily directed the applicants to develop the’
evidentiary record on rebearing to show the effect on competition.
Essentially, the burden of showing the proposed acquisition does not
have anticompetitive implications, or that there is a public interest

to be served that outweizhs any anticompetitive effects, is on the
applicants. '

- We take this opportunity to commend the staff for its
diligence in respomrding to our directive to develop the record
in this proceeding on rehearing as an interested party.
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The staff furthexr poimts out that part of the deficiency
complained of by Delta was based on wmreliable information furnished
by Delta's co-applicant Alltrans:

"In his study of each of the 38 responses used by
the staff, Dr. Daicoff testified that he had
discovered that one respondent [applicant],
Alltrans, with some 34 traffic lanmes to cover,
reported 1,724 shipments on each of eight
different lanes, and a multiple (twice or thrice)
1,724 on another eight lames. ...[l]t is
patently obvious that the Alltrams 1974 figures
were fictitious made up numbers; a result beyond
the laws of statistical probability.” (Proposed
Report p. 53.)

The staff points out one of the applicants, Alltrans, has
furnished the staff unreliable data which it kmows will be incorporated
in the staff study. At the hearing the staff study was attacked by
Delta, a co-applicant because of the umreliable data furnished by
Alltrans. Thben Delta urges that the application be granted because
there is no reliable evidence on which to base a finding that the
acquisition of Alltrans by Delta might have a serious anticompetitive
effect. Likewise, in such a situation there would be no reliable
staff evidence on which to base a f£inding that: '"The acquisition of
Alltrans by Delta has been shown to have had a neutral effect on
competition in that segment of the market sampled.” (Proposed Report
Finding 5, p. 68.) :

' The staff contends that the furniéhing of unreliable data
by Alltrans supports the denial of the application without consideration
of the antitrust issues. The staff asserts that as a practical matter
Delta has still failed to prove that the numbers furnished by the staff
are not reasonably representative of the actual shares, and that Delta
should be estopped from asserting their unreliability.

In its réply Delta admits that there i{s no question that the
staff study was well-intended and comscientious but contends that the

record is clear that the staff study is valueless for the following
reasons: ' '
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None of the information submitted to the staff
on whick its report was based was audited or
verified in any respect. (Ir. pp. 1791, 1970,
2008-2012, 2433.)

Each carrier supplying data was permitted to
make 1fs own judgment as to the Information
requested and has to supply it. (Tr. p. 1792.)

The mail questiommaire that solicited the
information did not define its terms (Tz. pp.
2210-2214) or describe how rhe informatcion
sought was to be gatkered. (Tr. p. 2217.)

No comtrol was built into the questiomnaire to
check the accuracy of the information submitted.
(Tr. pp. 2220-2221.)

The staff study measured only the IZncercity
movement of LTL, by common carriers (Exhibit
R-14, pp. 19, 20), and excluded proprietary
and permitted carriers, two substantial
purveyors of that sexrvice.

The staff limited its study of highway common
carriers to those whose LIL revenues were
eater than $500,000, (Exhibit R-14, Appendix I
"Eye'), p. 1-1), even though the smaller
carriers whose operations were ignored might
be precisely the omes who are of greatest
significance in the particular traffic lanes
under study. (Trx. p. 2196.)

From the 2307 carriers reporting LTL revenue
under MRT 2 in 1974 (Exhibit R-14, Appendix I,
only the 105 lar%est carriers were selected.
This number was further reduced by various
judgments made by the staff (for example 3ll
permitted carriers and ome-terminal carriers
were excluded) o 38 carriers, less than two
percent of the purveyors of LIL service.
(Exhibit R-14, Appendix I, Table II.)

The inadequacy of the staff's judgmental
exclusions is illustrated by comparing the
carriers ldentified im its study (Exhibit R-15)
with the carriers identified in the Pacific
Coast Tariff Bureau and Western Motor Tariff
Bureau scope tariffs. (Exhibit 23, Tr. pp.
2345-2351) as follows:
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No. of Certificated
Carriers in

Staff Scope
Lane Report Tariffs

Los Angeles - San Diego 18 42
Los Angeles - Santa Maria 6 19
Los Angeles - Vallejo 2 18
Salinas ~ Santa Barbara 4 16

Information obtained £from Alltrans has been shown
and is admitted by the staff to be £ictiomal,
made~up numbers, Of the 34 subaissions of answers
to the staff questiommaire regarding shipments,

16 were an exact multiple of 1724 and 6 were 2
multiple of 1714. (Tr. p. 2229.) The staff was
told specifically that Alltrans had in its
possession only a few freight dills for 1974 and
that it was concermed they were not representative.
Nevertheless the staff told Alltrans to endeavor
to obtain additional informatiomn. Accordingly,
Alltrans, at the suggestion of the staff, made wp
some estimate of what it thought the information
might be. (Tr. p. 2480.)

The staff treated Delta's submissions as cover
the period January 1 to August 18 (Tr. p. 2016),
rather than January L to July 31 as actually was
the case. (ITr. pp. 2254-2255.)

The staff study failed to take into account
seasonal variations In traffic flow and that
a higher volume of shipments is haudled in the
last quarter of the year. (Tr. pp. 2255-2256.)

The staff study £failed to take into account
that Alltrans was to be closed down on
August 16, 1974, and that its business would
have been absorbed by the carriers remaining
in the market. (Tr. pp. 2257-2258.)

When the corrections set forth in parig:aphs
10, 11, and 12 are made, the staff st shows
that Delta achieved an overall market share
that was less than it would have been expected
to have obtained if Alltrans had merely shut
down. (Exhibit R~17.)
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In view of the Commission's definitions of relevant product
market adopted in this proceeding the alleged deficiency set forth in
paragraphk 5 above is not a deficiency.

The recoxrd shows that the so-called fictional, made-up
numbers furnished by Alltrans and discussed in paragraphs 9 and 10
above are the best estimates which could be furnished by Alltrans..
There £s no evidence ia the record to show that better estimates
could be furnished 1£f this proceeding is reopened for the receipt of
further evidence. Such estimates are reasonable and will therefore
be relied upon.

The staff's contention that it was incumbent on the
applicants to supply the primary evidence relating to carriers other
than themselves where they allege deficiencies in the staff study is
well taken. As discussed earlier, the applicants could have undertaken
independent discovery; they did mot. The szaff’'s working papers and
raw data supporting the study were available to the applicants so they
could have undertaken discovery into areas they took exceptiomn o or
serfously questioned. The inaction of the applicants to develop the
evidentiary record on rehearing with respect to anticomperitive
implications made the staff’'s study the focal point on rehearing.

After a review of the record we are of the opinion the
staff's study (with corrections incorporated in Delta's Exhibit No.
R=17) is probative and valid for the purpose intended, e.g., £o
illustrate the effect on competition of the proposed acquisition.
Given the lack of an altemative study, our evidentiary record on
rehearing would otherwise be vold of meaningful data to evaluate any
anticompetitive effects of the acquisition.
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D. Is the Failing Company Defense Applicable?
The staff takes exception to Comclusion No. 6 which states:

"Alltrans was a3 'failing company’' whose acquisition
by Delta presexrved competition in the relevant .
markets and thereby furthered the public interest."

The staff contends that this comclusion is comtrary to the

facts and the law and refers to the discussion im the proposed report
at pages 61-62.

The staff also takes exception to Finding No. 2 which reads:

"Negotiations with one potential purchaser baving
failed, time was rumning out when Delta was
approached, leaving Delta the only viable
potential purchaser Alltrans had located
Interested in the acquisition within the time

counstraints placed on Alltrans by its Australian
owners."

The staff asks the question how can two parties (Alltrans
and Delta) to a tramsaction agree to an artificial deadlime and then
rely on that deadline as a defemse to an otherwise i{llegal tramsactionm.
The staff contends that the facts do not support applying the failing
company defense because of the failure to meet the ''only available

purchaser' test adopted in Citizem Publishing Co. v U.S. (1969) 394

The staff also asserts that Fimding No. 1 which reads as
follows is not supported by the record:

"The intrastate highway common carrier operations
of Alltrans by 1974 had become Increasingly
unprofitable resulting inm substantial losses
despite strenuous efforts to ameliorate the
developument, until in early 1974 the Australian
owners determined to sell the operation
immediately, or in tke absence of a sale by
August 16, 1974, unilaterally shut down the
operations."”
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Exhibit No. 1 attached to the proposed report is an Examiner's
Ruling dated May 20, 1977, on a motion £iled by protestant Applegate.
This ruling includes a lengthy discussion of the representations made
to the Commission at the original hearing in which the folilowing

statement appears on page 21:

"In the July 1974 hearing on the then proposed
acquisition Delta's president testified at some
length and with a degree of specificity as to
how his secretary-treasurer, along with his pecple
in operations and other fields, worked with the
secretary-treasurer's counterpart in Alltrans, and
concluded f£rom their study that Alltrans could be
'turned aroumd and turmed around in a short period
of time and made to operate im the black'. The
conclusion was assertedly made after an in-depth
analysis of the Alltrans ledger for a 4-week

period in April 1974 (the then most current
Alltrans profit period).”

The staff contends that Alltrans could not have met the failing company
test in view of the realistic prospects of its being "tuxmed around” by
Delta. To meet this test the acquired company must f£irst have had its
"resources so depleted and the prospect of rehabilitation so remote
that it faced the grave probability of & business failure."
International Shee v FTC (1930) 280 U.S. 291 at 302.

The staff points out that the suggestion that the f£ailing
coupany defense has been liberalized by the Supreme Court in U.S. ¢
General Dymamics Corp. (1974) 415 U.S. 486 was expressly repudiated
in this decision at page 507:

"... The District Court’s comclusion was not
identical with or even analogous to such
finding (of failing company)." -

The General Dynamics case found that the acquired company would not be
a significant competitive factor because mearly its entire resources
(coal reserves) were then already committed to long-term contracts.
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In support of its comtemtion that the failing company
doctrine L{s applicable Delta refers to Decisiom No. 83292 herein
issued August 6, 1974 wherein the Commission chromicled the history
of Alltrans, the losses it had sustained and the decision of its
owners ''that their losses could mo longer be tolerated and that the
intrastate carriage business must be either terminated or sold before
the close of the parent's fiscal year, June 30 [later reluctantly
extended to August 16, 1974]“". (Also see Tr. pp. 40-77.)

Delta refers to the efforts of Alltrams to £ind a buyer
within the time constraints laid down by its parent companj
Thomas National Transport (INT). Allctraas compiled & list of carxiers
that mizht be interested in purchasing the company, and contacted only
carriers which it felt would have an interest in the acquisition and
which would be prepared to come to an agreement as quickly as possible.
The first carrier was contacted in late April but although the parties
were close on price they could not agree on method of payment or
security. Delta which was the second carrier comtacted showed an
interest, was permitted to inspect the facilities of Alltrans, and was
ziven one week to determine whether fo go forward with the purchase.
At the same time Alltrans developed a very specific and detailed plan
for closing down. Agreement was reached with Delta on Jume 14, but if
a concrete agreement had nmot been reached by Jume 30, Alltrans would
have closed operations. (Tr. pp. 67-73.) Delta had mothing to do with
Alltrans cessation of operations om August 16. TNT made the decision
unilaterally that Alltrans would not be permitted To continue its
operations beyond August 16, 1974 because of mowting losses. (Tr. p. 47.)

Delta asserts there is no evidence of record to support the
staff's contention that Alltrans did not face 'the grave possibility
of business failure', Delta again points out that INT was firmly
comnitted to closure of Alltrans om August 16. (Tr. pp. 47-48 and
76-77.) Delta contends that the record establishes beyond question
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that.on June 1, 1974, Delta was the only practicable source of
financing available to maintain the operations of Alltrans. In
support of the appliczbility of the 'failing company defemse” Delta
cites United States v International Harvester, 564 F 24 769

(7th Cir. 1977) BNA Antitrust Reg. Rep. No. 839, November 17, 1977;
United States v General Dynamics Corxp. (1973) 415 U.S. 386; and
United States v Southern National Bank (1974) 422 U.S. 86.

The record shows that Delta was a vigble purchaser but not
the only possible viable purchaser. The Tecord shows that Alltrans
contacted only two carriers, Delta being the second. Delta {tself
in the Sootnote on page 29 of its reply to the exceptions of the
Commission staff states: o

"Alltrens made the decision to deal with one

prospective purchaser at a time, rather ‘than
to make a general offer to sell. 'We decided
it was in our best ingterest to deal with one

carrier at a time'." (Tz. p. 62.) QSQL

We do not know what would have mdfmemds had Alltrans decided
to make a general offer to common carriers and other parties who may
have been interested in conducting highway common carrier operations
in California. It was the time comstraints imposed by Alltrans
parent TNT and the method of sceking a purchaser which resulted in
Delta beinz the only prospective purchaser on June 1, 1974.

TINT threatened to ¢lose down Alltrans, although Alltrans
had the obligation to serve the public under its cextificates of
public convenicnce and necessity. There is no evidence that Allrrans
{tself explored other alternatives such 2s the exployment of mew
menagement or the obtaining of finemcing other than through ifs parent
TNT in oxder to emable it to continue its operations. As the staff
has pointed out, Delta itself at the time of the negotiu:zoas was of
the opinion that Alltrans' operations were viable.

We conclude that the 'failing company defense is not
applicable in this proceceding.
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E. What Finding and Conclusion Should Be
Made with Respect to the Attempted
Preservation of the 400 Jops?

The staff takes exception to Finding No. 3 and Comclusion
No. 7 insofar as they relate ¢o the preservation of some 400 jobs
(thereby promoting the public interest) on the grounds that they
overlook the comtrolling law and are irrelevant.

The staff points out that Alltrams had a public utility
obligation which was not subject to the whims of INT, the Australian
owners. The staff suggests the alternative that if the Commission
had summarily demied the application and enjoined the abandonment .
Alltrans might have been acquired by an entity which would have truly
succeeded In preserving the 400 jobs. The staff requests the
Commission to repudiate the suggestion that a common carxier cam
abandon service wilaterally without Commission authorization.

Delta asserts that the ALJ in Conclusiom No. 7 of the
proposed report correctly concluded that the acquisition reasonably
offered continued employment to approximately 400 Alltrans employees
and the preservation of existing coumpetition in texrritory where
Alltrans had authority and Delta did not.

With respect to the contention that a utility ought not to
be able to abandon its operations wmilaterally, Delta cites Lyon &
Foag v R.R. Commission 103 Cal. 145 (1920), as holding otherwise where

a utilicy has consumed its capital in the service of the public
interest. ‘

Delta also points out that the Commission in Decision No.
83292 herein specifically has concluded that the Coummission would not

prevent Alltrans from discontinuing its operations in the circumstances
presented. ‘

Conclusion No. 1 im Decision No. 83292 is based on Findings
Nos. 1 and 2 therein which read as follows:
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. Alltrams has a negative net worth of $1.5
willion. Substontially all of its losses were
incurred in rendering public service.

"2. Alltrans' management will commence its
discontinuance plan if the application is not
approved on or before August 16, 1974."

Conclusion No. 1 in Decision No. 83292 reads as follows:

'"L. A carrier which has expended all of its
original capital in losses incurred in
rendering common carrier sexvice camnot,
consistent with due process, be prohibited
from discontinuing service., The Commission
will not prevent Alltrans from discontinuing
its intrastate carrier operations."

Decision No. 83292 herein is of course the decision which is
the subject of this rehearing and therefoxe it is not a £inzl decision
of this Commission. -

On page 4 of Appendix A to Exhibit No. 1 of the proposed
report, which is 2 Chronology of Events and Summary of Evidence, it is v//

stated that at 12:01 a.o. August 19, 15874, Deltae took over Alltrans,
renamed it TransCal, and thereafter operated it as a division of ..
Delta, doing business as TransCal Motor Express, Inc. On page 6 ofi%“”4?7¢
Exhibit No. 1 reference is made :o-che press release announéing‘thc‘ =R
close down of TransCzl effective May 30, 1975. During the nine
months period that Alltrans was operated by Delta as its TransCal
division a loss of approximately $1,200,000 was incurres by Delta
on these operations. (Exhibit No. 1, Footnotes 15 and 16.)

A recital of the facts regarding the 400 caployees of
Alltrans appears in Footnote 12 on page 22 of Exhibit No. 1 as follows:

"Had Delta not been authorized to acquire Alltrans,
Alltrans would have beer shut down £ully 2s of’
Au%ust 16, 1974 by its Australian owners, cnd the
Allctrans employees would have been z2ll terminated,
losing all semiority without recall rights to any
potential employexr. Instead, as part of the
acquisition contract, Delta and Alltrans represen-
tatives met with the Western Conference of
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Teamsters and representatives ¢f the locals
{avolved, and worked out an agreement signed by
the par.ies which agreement gzave Alltzans
exployees who might be laid ozf as a comnsequence
of the acquisition both recall rights to Alltrans
and additiomal f£irst right of employment rights
for three years with De%ta. Most of the Alltrams
employees, by reasom of the acquisition, did
receive continued exployzent beyond August 16,

1974 to May 1975, an additional nine months of
work.'" .

It is clear from the facts im the record chac the fznding
and conclusion rega*ding the attempted presexvation of the 400 jobs. is
irrelevant at this stage of the proceeding. The jobs will not be rein-

F. What Effect Did the Transfer
Have on Competition?

The staff takes exception to Finding No. 12 whiéh states:

".3. The acquisition of Alltrans has not been
shown to have increased or enhanced :bc markct’
share of Delta inm any relevant market.'

and to Comnclusion No. 5 which is based on Finding No. 13. Conclusion
No. S reads as follows:

"S. The acquisition of Alltrzms by Delta has
been shown to have a neutral effect on

competition in that segment of the mariket
sampled.’

The staff asserts that both Finding No. 13 ard Conclusion
No. 5 are contrary to the record. The staff points out that
Alltrans, wahich was a substantial enterprise, directly competed with
Delta. As Delta and Alltrans are necessarily greater than siwply
Delta, the staff asks what is the basis for the finding.

The staff refers to the discussion at page 59 of the proposed
report to the effect that Delta's adjustments to the staff study show:

"The result was that overall for these 20 lanes
the Delta group achieved in 1974 a2 smaller
proportion of the total market in these most
important lanes than they received in 19731

u-LanL mi\t&'

4/ Examiner's Ruling, dated Ma:aa_zzy——9¥8 page 5, lzne 11, should
read "...in August 1974..."

=22~

4/

stated by Delta whether the Commission grants or denies the application.~
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The staff, however, contends that such facts do not support Finding
No. 13, because if Delta and Alltrams in 1974 were less than Delta
and Alltrans in 1973, Delta and Alltrans were still obviously greater
than Delta alone in 1974,

The staff also points out a grave danger in relying on
post-acquisition evidence to measure competitive effect by referring
to the following quotation:

"If a demomstration that mo anticompetitive effec:s
had occurred at the time of trial or of jud
constituted a permissible defemse to a §7 & vestz-
ture sult, violators could stave off such actions
merely by refrainzng from aggressive or anti-
compe:ztive behavmo: when such a suit was threatened

or pending.' U.S. v General mics Corp (1974)
415 U.S. 86 at 304-503. " <25

In its reply Delta asserts that the staff cites no evidence
to substanczate its exceptions to Finding No. 13 and Conmclusion No. 5
and contends that there is nome. Delta refers to the testimony of the
industxy witnesses regarding the competitive health and vigor of the
California Trucking Industry (Tr. 2365 (Vasozza); 2458 (Lawlox):;

2470 (Gllardy). Delta's own transportation economist testified that
the California market is highly competitive, and that "nationwide
California has the reputation of being ome of the absolutely xmost
competitive states in the cowmtry.'” (Tx. pp. 2231-37.) Also Delta
points to the evidenmce in the record (Txr. pp. 2238-76; Exhibits R-17
and R~18) to the effect that Delta achieved 2 lesser market share
than it would have been projecced to zecelve in the absence of the
acquisition. '

On page 10 of the proposed report the guidelznes utilized
by the U.S. Departument of Justice in deczding'whe:her certain mergers
or acquisitions should be challenged under Section 7 of the Clayton
Act are set forth as follows:.
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In a concentrated market where the shares of the four
largest firms amount to approximately 75 percent or more of the
market, ordinarily challenges will be made of mergers where the
parties account for the following pexcentages of the market:

Acquiring Firm  Acquired Firm

47 47,
107% 2%
157, or more 1%

In a concentrated market where the shares of the four
largest firms amount to less than 75 percent of the market,
ordinarily c¢hallenges will be made of mergers where the parties
account for the following percentages of the market:

Acquiring Firm Acquired Firm

5% 5%
10% 47
15% 3%
207 2%
257, or wore 1%

To determine which lanes should be considered for anti-
competitive purposes under the above guidelimes we have prepared the
following table from the informatiom contained in staff Exhibir R-15




TABLE I

Percentages of Shipments on Selected Lanes in 1973
(Those Lanes included in Exhibit R-15 Supplement)

(1) (2) (3) (%) (5) (6) (7
U.S. Dept. U.Ss Dept. Found

Of Justice Of Justice To Be
Distence & Largest Delta Guldelines Guidelines . Anti-
Traffic Lenes Hiles Carviers Plus CHME Acquir%gg Fim All;rans Acqu;red Fimm Cpmpebitive

%

Chico-Los Angeles 506 100
Chico-Sacramento 92 100
Chico-San Prancisco 199 100
Los Angeles-Santa Marla 189
Salinas-Sacratento 188
Sacranento-Santa Rosa

San Diego-San Francisco 565
Salinas-San Francisco 106

A=DIE=-*2TY  LOGNS"Y

15 8.1* 1 yes
15 6.3 yes
15 11" 3 Yes
10 Negligible no
15 19,9* yes
10 Wi yes
15 Negligible no
15 Negligible no
Sacramento-Stockton 15 8.8 yes
San Prancisco-Santa Rosa A 10 2.6 no
l.os Angeles-Salinas 32 15 6.5 yes
Los Angeles-Santa Rosa 8, , 15 26,4 yes
Fresno-Sacranento 172 15 3.9* yes
San Franc¢isco-Stockton 103 25 Sy _yes
103 Angeles-San Diego 123 66 15 Negligible no
Fresno-Los Angeles 241, 25 1,1 no
Los Angeles-Stockton 370 ‘ 25 14 no
Sacramento-San Francisco 118 : _ 25 14 '
Fresno-San Franclsco 204, . 25 2
Los Angeles-Sacramento [ AT ‘ : 25 15
Los Angeles-Son Francisco K46 20 7

. & ® »

- -

A B O et w3 b A AL
~O~o$f-.o-=- m‘ég R
=BV I NN D

et
-
-

no

N I et et e et \D et s et el ) e b et AD et R) pe et

yes

(1) Constructive mileage from Distance Table 7. }
(2) Aggregate percentsge of four largest carriers in lane.

(3) Aggregate percentage of Delta and CME,

(4) U.S. Department of Justice Guldelines for Acquiring Firms,

(5) Percentsge of Alltrans,

(6) U.S. Department of Justice Guidelines for Acquired Fims,

(7) Found to bs anticompetitive by the Comnisaion ¢on the basis of the V.3, Departmenb of Justice
Guidelines,

*  Alltrans reported that data for these lanes wure not aveilable, Figures shown sre
the average ean) of the years 1970, 1971 and 1?7 o
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The table includes figures for 1973 since that is the last
full yeaxr before the proposed transfer was to take place. Figures
for the year 1974 camnot be so easily compared because Alltrans ceased
its operations om August 16, 1974 arnd Delta commenced its operation
of aAlltrans as the TransCal division om August 19, 1974. Figures for
all other carriers in Exhibit 15 are only for the full year 1974.

In Table I where the Commission has found the lanes to be
anticompetitive the U.S. Department of Justice Guidelines have been
far exceeded and in the opinion of the Commission have been sufficieantly
exceeded to offset any deficiencies in the staff study which may have
been shown to exist by reason of cross-examinmation of the staff witmess
and the direct testimony of applicants witnesses. Those lanes which
have not exceeded the guidelines or have exceeded the guidelines by
relatively small amounts have been found not to be anticompetitive.

Thirteen of the twenty-one lanes have been found to have
anticompetitive consequences while only eight of the lanes have been
found not to be anticompetitive. )

Table I shows clearly that there 2re significant anti-
competitive consequences to the proposed acquisition when the U. S.
Justice Department's Guidelinmes are applied to regiomal city pair
traffic lanes. We are of che opinion that there are no public interest
considerations at this point which outweigh denying the application.
The traditional market share analysis set forth in the Justice Depart-.
ment's Guidelines is,.under the circumstances, a reasonable test_of
anticompetitive consequences and, in the absence of significant public
interest considerations to the contrary, is comtrolling in our decision.

We note in retrospect that Alltrans' management and owners
acted too hastily in their approach to selling Alltrans. 1974 was a
year of ecomomic recession for California’s highway common carrier
industry as well as the nation as a whole. There was opportuﬁity for
Alltrans to undertake a more widespread seaxch for buyexs (the certifi-
cate could have been sold in parts to various buyexrs) because Alltrans
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could not umilaterally without Commission authority abandon its
public utility common carrier franchise $o serve the publice
(although its'managemen: seemed To overlook that restraint or
burden imposed by law which accompanies the benefits of public
utility status).

Also, again in retrospect, the Commission should have
(in view of the course of events) stayed Decision No. 83292
pending the completion of this rehearing. Conceivably, if that
had been done, there would today be an operating Alltrans intra-
state carrier enterprise to sell (if the owners still desired) to
purchésers which would not pose the significant anticompetitive
consequences that the sale to Delta does.

Upon review of the evidence, we are of the opinion
that Findings Nos. 6 and 7 and Comclusion No. 1 of the Proposed
Report of Administrative Law Judge John B. Weiss should be adepted
herein. All other findingzs and comeclusioms and the order in the
attached proposed report are hereby expressly not adopted. Following
are the adopted findings, comclusions, and order.
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Findings of Faect

1. Delta and Alltrans were each highway common carriers
specializing in the intrastate intercity for-hire transportation of
general cotmodizies in LTL lots of up to 10,000 pounds per shipment.

2. Radial highway common carriers are unmable to offer service
over regular routes between fixed termini and are not an adequate LTL
substitute f£for highway common cazriers.

3. Contrzet carriers are unable o serve the public generally
and are not an adequate substitute for highway common carziers.

4. Proprietary carrizge is not an adequate substitute for the
higlway coawon carrier for shipments of less than 10,000 pounds.

5. The area of effective competition between Delta and Alltrans
is defined by their operating authorities and comsists of the sua of
the pairing of regional origin markets and destination markets.

6. The staff study is valid for the purpose of illustrating Che
effect of the proposed acquisition on competition.

7. Delta is estopped from asserting the unreliability of its
co-applicant's (Alltrans') data.

8. There has been no evidence offered on public interest
considerations that rebut the staff's prima facie case.

9. Applicants failed to demonstrate that Alltrans was a . v/
failing company at the time of its acquisition'byybelta.

10. Applicants failed to demonstrate that Delte was the only
available purchaser of Alltrans.

11. Though duplicate service was offcred by ﬁélta, the closiag
down of Alltrans by Delta was accomplished without Commission
authority. |

12. The most meaningful geographic markets to consider are
those intergcity regional pairs listed on Table I.

13. Data for the year 1973 is most relevant since data for 1974
would be distorted as a result of che acquisition. 1973 was the last
full yeaxr before the acquisition of Alltrans by Delta.
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14, Table I illustrates the market shares of the acquiring and
acquired carriexrs as welated to relevant intercity regional city
pairs shareé by both carriers. |

15. Applying Department of Justice guidelines (see Table I) the
staff has shown that the acquisition of Alltrams by Delta has a

substantizl and serlious anticompetitive effect.

16. The impromptu meeting of May 19, 1975 was merely exploratory
on & collateral procedural point, and while in retrospect preferably
avoided, was not improper or prejudicial as to the rehearing issues
then before the Commission relating to antitrust considerations and
guarantee walvers. | « ,

17. The May 29, 1975 ex paxte contact of the then presiding ALJ
by the Delta attorney was a personal lapse of professionalism not.
ascribeble to his pricecipal.

Conclusions of Law

1. The relevant product market is the intrastate intercity

for-hire transportation of genmerzl commeodities in lots of 10 to
10,000 pounds by highway common carriers and express corporations.

2. The relevant geographic market is the totzl of those
submarkets which are the traffic lanes intercomnecting the various
terminal groupings wherein Delta and Alltrans competed for traffic
at the time of £iling. ’ |

3. Applicants failed to carry the burden of showing that
the acquisition of Alltrans by Delta will not tend to have &
substantial negative effect on competition.

L. Applicants failed to carry the burden of showing that
the failing company defense is applicabhle.

5. Alltrans did not have ke 1egal alternative of
unilaterally abandoning service. :

6. The application should be denied.
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7. Alltrans should be directed to file with the Commission
within ainety days from the effective date of this order its proposed
plan for the disposition of its intrastate operating aucbority‘which

was the subject of this application. The propesed plan should be
served on all appearances to this proceeding.

g. The two Commissiomers charged in the May 19, 1976 Applegate

petition have not been involved in improper or prejudicizl comduct as
alleged.

- IT IS ORDERED that:

1. Application No. 54997 is denied.

2. Alltrans Express Califormia, Inc. shall file within ninety
days from the effective date of this oxder its proposed plan for the
disposition of its intrastate highway common carrier operatiag
authori:y which was the subject of this proceeding, and Alltrans skall
sexve a ¢opy of its proposed plan on all appearances to this proceeding.

The effective date of this order shall be thirty days after
the date hereof. ' ’ |

Dated at Sen Franetweg , California, :hisriizsza/
DECEMPER , 1974.
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OPIN'ION ON/. mxxg P R

L

i As ordexed by C:opag::ggz.ennpec:.s:.on No:. 83581 :!.ssued Ladal e
:October 8 "1974, th:.s matter is on I:'.tn'.ted tehearing (1) to a.llow
- introduction of mdence m.th respect "to’ the effect on” compet:.t:.on,

'reflect::.ng the mte bu:den p‘iaced. upon ‘this" Comi..s:.on to- "

the scale a.long W‘.Lth the other rights and interests oL the” general
_ public. “(Northern: Californiz Powezr Agency v-PUC-(1971) 5:C:3d:~
370 377), and- (2)" to"allow’introduction:of.evidence-with-respect- to

- waiver of- the guarantees -£o-be made by Delta and its:affiliates mder

“the Septembet 30,1972 loan® agreement: between:Delta:California.
' Industxies' and ‘the" Bank- of America Natiomal Trust.and-Savings ..
K A.,soc:[.ation. In furthe::ance of the first objective’ of the’ l:'.mted
reheanng ‘ordered,” on November- 26,1974 the. Commission, by Dec:.sion
" No. 83787 ‘dixected ‘that’ ‘the:Commission sta-‘=£ should: participate. -
in the rehearing. LU LD T Yo nn bomzlocs
Statement:of-Facts .- .-z . - '

TR o L e

':-A.M,A—.

et zJIo-ally: there. ba.ve been 3— d-ays of preheaﬂ.ng eonf&:eace
and 25 d.ays of hearing in’ tb.is enti:e proceed:.ng. ‘I’he three days of
 bearing leading to-the oxiginal bas i decision,, Decisi.cm No. 83292

. authorizing the merger,. were. ;held before Admim.strat:.ve. I.aw Judge

E

John C.- G::.lman—-/ with the. then assigned. Cc;m:.ssioner Vernon L. Sturgeon

N e e

in attendance, on: July -18,-19,.-and .22, ...974 Afte:: lm:.ted rehaaring

__was ordexred on October 8, 1974, there were 3 days of prebearing
.conference -before :ALJGiiman .on November 8, 1974, ’,Decmber“20“‘1974

- and Ja.uuaty "24, 71975, ollowed by “tex” days of hearingfbefore ALI Gilman

i e s

on June 23 24 25 26 v Z, and 30 3.975 July 1, .,1975, October 20 and

e - -

1/ The title of the’Commission’s: hearing -0fficers - was ged - £rom
Examiner to Ac}mim.strat:we Law Judge effect:.ve Ma.y' 25 —4.977

o r——

. - e
o L
’i—"-,‘l--dﬁ:‘.“v.-‘.’ v

~
ven T T T
e o |‘. lmds 'y w
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27, 1975, and December 15;:1975. _Newlyassigned Commissionex
Willianm -Symons, . .I:., was in . at endance the last d:;.y.g-/ i Thereafrer,
thexe.were ,twelve days of hemng before ALI John ‘B. Weiss 3/

—nd .- e e

with ass:.@ed c:amm:.ssioner Symoné in a.ttendance the. ‘First ‘*woﬂ days

e e e amy

__these hea.r'...ngs,were b.eld on. Ja.-méry 5, 6 a.nd 22 "1976," Zz.me 21‘ 1976
July.18, - 19,ﬂ,20 21 a.nd. 22 1.977 and AugL.sC"ZS“‘ 24 and 25 1?77

All hear:.ngs were :.n San Franc:.sco. "'he ma.tcer wa.s submitted

- -y .
u.-.n 7 b "“"

A o it 0

initially on® Decwbe.. 30, ~1977 the la.staczay set.fo subm:.ss:.on -of"

--.....-'u...

. concuryent: rebuttal. br:.efs,»'but _,ubm:.s..:z.on W3S vacated on - Jaou2ry- 11,

©: 21978 by the: presiding ALJ-with concurremce of. r.bea.ss:.g;ed Com:.ss:.oner

]

to direct-advisory briefing by:the.parties on the poss:ble..mootness,

in whole oripart, of-a decision on:the:merits in v:.ew of, c%@ o

the Public Utilities: Code: contaired in. Stats.. 1977, Chapt:e: 840.,« . By
Decision No. 88420 dated- January, 24,- 1978, the. Conm:.ss:.om. ,:s:._g:tmg. en
ban¢ reversed: thexuling:of the: ALY, .and: ozde..ed the, m:te:r:- to stand .

submitted as of February 1.5, ...978. Prr e g e g i

.o .....-.Jf -’ g v

.. A detailed "Ch:onology of Events and Sma:.y of: Evid.ence“

- covér:.n.g ltphffs pfbcecd:.ng‘ £rom ftsTinception in 1974 up:to and th:ough
“June 21 1976 wa's’ prepa.red By ALY Weiss, and-uas set forth s :

Append:.x A to h:.s \!ar 20 1977 mling o the ‘Applegate motz.on'ﬁ.led

. May 21, 1976 .- 'Ihat‘ Rul:u:zg “Znd 4§ Append:t.x ‘A’are attached to.-and: form

.
,..

o '_"_Part of this dec:.s:.on as’ Exhib:.t ‘L. “'We adopt ‘that-Chronology and

o Stmary as om': Statement of 'r-‘acts -"or the pe:z.'n.od ‘ending-June :21,: 1976.

e . e - . T ' “ T S
“'I- TawLLnL o :J.-.'..dd-‘:' rapt

o _2/ On November 25, ‘1975, becausé of “developments -in' the rehearing,
T and MincordeT. o assure -fairmess-and avoid.even the, appearance
.0f.a.conflict of interest", the Commission formally reassigded the

“éase fxom Cotxmaissioner” Sturgcon “to Commissioner. . SyRons. . oo

3 / ‘As-a-consequence--of-possibly.prejudicial effect wpon tke ALJ's
T judgment arising: outcof-the May 28, -1975 ex.parte contact. .
-by“applicant’'s attorzey with ALJ G:.lman .Conmissionex’. Symns =
(with ALY Gilman®s comnsent) determined’ upon ‘reassigoment - of
another ALJ to the case. Accordingly. ALJ Weiss was assigned
to the case on December 15,-1975.

-3~
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Staff Evidence
After being cbarged by Dec:’.s:.on No. 83787 :'.n November, 1974

aspect__s o‘f th:.s acqu:x.s:.t...on of All::ans by Delta the. sraf"' ova.' the
, :.ntecven:.ng months before. July 1977 col.lecred a.nd analy'zed data

i e . R -

preparatory “to. presentation of extibits and tesr:.mony. In_this

N regard the staff necessar:.ly ut:.l:.zed protected camer revenne

., CALIFORNIA, INC.,.by DELTA, LINES,_ INC." 'This _proposed, exh:.bn.t,
. ‘v_subseo;uently enterei as Exh:.b:.t R-l4 z.n th:’.s proceedzng, def:.ned the

information taken from the Com:m.ss on's. Daca Bank. &/ on De'cmbei:'f 21,
1976 staff counsel distributed a 29~page docnment plns append:.ces, .

" eatitled ’Report Concerna.ng Relevant Market in the Matter of . _
Acqua.s:.c:.on of. oPerac:.ng Anthonty and Property of Au.ms E)CPRESS

B ot At e

staff"s v:.ew of the relevant market 'rhe sta also advrsed that an

e ,- d-r".@--,-\—;- ....: - ..d‘ﬂ../u..-d.d..,,

. addi.t;.onal exh:.‘b:.:, conra:.n:.ng analys:.s of carr:.er data coneern:xng

--J-\/-al'.‘ u-«- - s

‘market shares, would follow. e s
m e In its_ Decanber 21 1976 report, ‘.:he -sra"f concluded tb.at

i o

. the relevant prodnct marz:et assoc:.ated w:.tb, this acquisition would

e S -\du

_be that embra.ca.ng :.ncrastate :.n:erc:z.ty for-hize. i:ransportat:.on of

"’-"""I

general eo:mnod:.t:.es :z.n lots of np to 10, OOO ponnds per sh:..pment " and

. e .-’ i ws mwmm
.‘..‘_w —.—. “" y By

that the relevant purve}ors would be h:\.ghway comon ca.mers and

.
,' /-.n..a.-...-u C/,....,-

certa:.n express corporat:.ons zmdea: comon ownersh:.p w:_th h:.ghway ot
carr:x'.erss,,-,,f,w T ke e D

o . Xhe sta""f ::.n the ,report asser:red tbar highway common

e

,H_ e AV

. mtl v“u—-ldn"
carr:.ers of general comcd:i.tz.es tend to spec:.al:.ze :.n. transportat:.on

‘h‘b-w-.’ oo’

o:‘:' less= than-truckload Jots. _,(L'I'L) >, not::.ng that nationw:.de about’

LR pe—— 4-(-4- . o nd et S -

54 Jpercent. of mterc:.ty fre:;ght revenne of Class X1 nocor carr:.ers' of

B N ™

R T

-general comod:.t:.es was from. sthments nnder lO 000 pounds and that

4./ Appropriate anthor:.zation was. sought by the staff and obta:.ned

-fxom “the presiding AL 'for coded utrilization of this data ¥

- ulym




-

' ?t'.he acr:ua‘J. o-usx:om of the a.pplicantf' he"e:.n reflec:s, an even greater

R RTT e T R R A

K concentra'tion in’ t:he LIL transportat:.on. ) ~0bserw}:.~:'xg' chgc"d:;ﬁng"

RETS st

“the’ years_ 1970 through“ 1974 Tevenue ‘rom ....ntmorc:..y tran;portarion

of '.L'I'L sh:.pments producecr 39 9 percent of the :.nrero:.ty re.venue, a.nd

84.8 percec.t of“ the toca.“._!. reveni.e of Deloa ‘Lizzés, inc. (whén
] consolidated with Delta ‘Exp..ess)“,' and that for’ "he years‘ ‘1970” through

o e,

"1973 such rransportat_:‘:.on_\ produced 88* 3 percéoé of rhe mterciry Tevenue
and 70, 2 porc_ont of the total reve:xue of A“llltra.ns “'xpress Cal:.fornza,
Inmc., ‘the’ Staff ‘concluded’ th.a.t ‘the’ procrice of rhe appIicants“ i

-~ ha— e i

'thomselves, _;.n speoiahzing :.n tronsporracion of five i sh:.pmeix:'s, - R

L ps s ,\w,,. ,-‘.._.

._demonstratecf | that_ 1arger sh:.pmenrs o.. ‘over 10, 000° pounds are’ of Tesser

g, g - e

" '"'mportance to thmn, and rhat therefore these: larger shi'pments rrbould

[

‘be’ ‘eéxcluded’ from cons:':derat on, restri’oring “the relevant prodiiot‘

Voo ey —— Por e e g

marker to rraﬁsporrat:.oo of general comod:.t:.es "lots of “.!.ess than

10 000 pounds Per shipment., ‘ PHBen3E BAVTE TOYANE DL5TL

o N - ”'fhfe sz:aff funhzf Eonclz;dfed tbat air carrférs, passengex .

o ,,.-'._.-.. S e e e

~sr:age: corporarzons, parce" d’eln.very‘ car*':.e'-s, fren.ght forwa.rders and

o e e -

) most express corpora.t:.ons, and t‘he U S. postaI serv:{ce prov:’.de ve-—y

- e s v """f“'

‘d:.fferent semces ;han do h:.ghwa.y common carriers OJ- general
commodz.ties, special;.zi.ng for leg.ﬂ or economfo reasons in very mll

eI S

shipments ‘with different rate struct:ures, “Ifne haul speeds, and In
some cases provide no p:.ckup or del:.ve'—y, and therefore should be

e g A RETE N

_‘ e:;oluded f'-om tb.e sra.f‘ concept:.on of” “the relevan" p:oduct market.

e s e ey PR

o 'Cono*l.udmg also that fhé "iegal resmot:.ons on h:.ghway permif ca......:.e"s
aga.:.nst x:he:.r operat:’.ng over regu‘.tar "routes “or’ betwe ~f{xed’ ‘temim.

TV I

| 'ktenct o’ :.nhibit than “Erom special:.rmg :x.n 1ine baul of L‘I‘.’L‘sh::pmmts,
the staff excluded radial “highwdy common carriers: “and ‘comeradt carriers
- from ja’.rs—market. Ra:...road and-water-carriers-were-excluded: sz.na';ly,

R N

assert:.ng that the naz:u:r:e off 'prop,.ze:a.ry tr;.nsportat:‘:on “rendsito “make

O e /,u.,-‘- P '...mJ-.-.
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. line baul movements- of small shipments. by.. private, carriers generally

e e e -

uneconomical, being lim:Lted con:pet:..t:.on-w:.se by cost ) Eactors

P - v

including back-haul needs and that private car-:.ers are not realry

L A T

engaged in the transportat:.on bus:.ness, the. staff excluded them. also

e ,”Having thus assessed and ::.dent:.f:t.ed what it determ.ned to

et NI S L

be tbe relevant product market, ,the staf‘ 'turned neact to.. t.he queat:.on
of the geoyaph:.c marl;et wh:.ch would ‘be applzca‘ble to th:.s acq;:.:.s:x.tion -

P b

that. -area of e££ective compet}:.t;.on in, the known l::.nes of comerce. The

L T
- ES o

staffl concluded that’ the. 3eographic market would be the sum of those

AR .J I

zup-markets wh;;,cm.n tu.'mwould . be ‘thosue tra"'fi.c lanes mterconnect:.ng
the. var:.ous term:.nal groupings whe*e:.n 'ooth Alltrans Express Calz.form.a

Y P --"U-r

_Ine., on.ome band and Delta ld.nes, Tne..,. Delta Expresa,. Inc.,

) Sl e i o Tt

Caln.form.a Motor Express, Ltdr, {QXE) and/ or Caliﬁo*p.:.a ,.-Iotor ':r.inonrt, '

,o——

. IBC., . on . the othe.. hand competed forx. 'busmess At t tne t_.me th:.s
. . application was._ £iled.’ Assert:.ng that a local market area is "

PR
womoeta Ay e e !

primarily. def:.ned .as.to any part:.cular carriex by the locat:.on of

v-..!..u.-.

that caxriexr's terminal and, that it : is _necessanly between such

,texminals tbat txucks ;oaded‘ with LTL _sh:’.pments' gec‘egli} move, the

staff. concluded that the ROST. appropr:.ate way_to, measure geograph:.c
market would l:ge .to measure, inter -terminal. movements of”

P AL

Noting from Table Tl of ..h:.s Comi_caz.on s, Report 601-5 dated June 1975
(a report among othe.. matters contam:.ﬁg :.nformt:.on as ‘to 1974

revenue derived from I.'II. sh:.pmentv su'o;;ect,.to the Commss:.én s -
Minimum JZate 'ranff 2 (MRT 2)) that the preponderance of L‘II.. revenue
was. earned. by the larger of the :.nvolved carrz.ers, “tBe’ sza 34 ret*ieved the

e e b o, - nr i

‘icentities of carsiers repo*zing r.ore Than SSOO OOO reverue amz..ally from

Cd -

Ry

LD shiprients subiect T m'r" from the Comzission’s Data Bamk. T

D
ey e, !
PR
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sl A e

'n:zere wexre 105 carr"e'-s :eporting more” than $500' 000" revenue “This

—..,w..

list was’ then aualyzed” “‘and comon carriers whose operations were
concen*rated‘ ‘ iﬁ‘ any s:.ngle Toeal” "'ea-* those whose: operations*ve::e

from a smgle Calz.foma term:.ml uhose whose operat:!.ons were”
| spec;al:.zed ancr those” who' operated ‘solely as bighway permit carriers,
were eln.mn.pated leaving 40 carriers.“‘After ‘the” val*.z.d:."y“ of’ th:x.s*
sa.mple nacf been tested -2/ in late July and’ e:a.rly August” ‘of 1975 .a~
ques::.onna:.re was™ sent’ to' cach’ of these 4¢ cazriers’ (see ExhIbit 2
attachec} heretc’) . ‘Responses ’from 35‘ ca.rn.ersé/ came ~{n‘over a' period

DA

~of tixme. Some ...nd:.cated" d:at differmt cari.e:s* frequently served the

B A N

same’ geog:'aph:z.c ares from term:.nals loca.t:ed m d:!:‘ferent cittes.’”
Accord:.ngl s terma.na‘.'. locatn.on cities’ reported by ‘the 'var:.ous came:s
were ‘J.:.sted put th:ough 9O clusten.ng steps ‘and aligned Trge -+t
geograph:.ca‘l. groupmgs assigned as one reg:.onal c:.ty. “'For‘example,

the f:.na.l geog:aph:.ca.l’ ‘t:e*mna.l designated "San Francisco' dncluded o
all those :.nd:.v:.dual t.ermn.als ’J.ocated :Ln Berkeley,” Bne*'yv:.né, B
Haywa.;:d Oakland ‘San’ Lcandro mchmaad San R:zfael Saw Franc:.sco,

~ San Ca:.-lés, ‘Brisbane, jrmﬁ, Redwood C:.ty, \iomztain V:.ew, San 3°se,

-

Santa Claxa,"and“ Sxmnyva.le. . S:mn.lar]:y, ‘the ‘teminalimallyﬂ —ee
des:.@ated "f.o*' ‘Angeles" mcluded all :.ndividua‘.!:*tem:!.n&ls located in
Compcon Los Angeles, Montebel‘lo, ‘Santa Fe Spnngs, ?:.c:o ‘Rivera,
La M:.rad_; Carson, A.naheﬁ.m, brange, ancr Garden Grove =i “ghe ™ -

e

, resxiltanc study, all LI sba;pments sub;eqt_’to MR‘I‘ 2 between-*these

R i Al

' ', ~esult:.ng geop:aphcal temnals gL el “"San?:ancisco" "and“”

-
(ama—

"‘Lcs Angeles" or examnle, were cons: dered 'as being in a‘ s;‘:ng;..e

: tra.fﬁc lane co“stitx.ting a sub-:narlfet." TOLTIATRRE Lm st

" —-~....--

L L T T WL At s el
e

5/ Description of the testing process is set forth in Appendix T to
Exhibit R-~14.

8/ A 1ist of 44 carriers to whom the questiomaire was seat is included
as Appendix J to Exhibit R-14. Of these 44, six were not included in

the final study, and respomses £rom three others were consol:.dated
into their principal camers. .

-7-
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Over succeeding months the staff amalyzed market shares
.. of the. -competing carxiers in the various-city-pair. _§ub-ma=1cets £0

s -/w - o

'~ attempt; to determine the effect. uvpon competit:.on of Delta. S, acquf.s:.tio;a

e tet SN

. .of-Alltzans. .. Eampered. by“compl:.cations_with -Data_ Bank progz:a:;m.ng T
~ thesecond. stafi Teport was, delayed.. Howevez, . om. Jtme 1.3‘?, 19_77 the

i e

; . xeport entitled, "Repor:: of Iw-e*-*ce:-mi..al :L'raffi,c Flow ':.n' Connection

BT TR R N T

.~ with .the Matter of Acquisi:ion o£ 0perat::'.ng Author:f.ty and P*ope:ty
of ALLTRANS: EXPRESS. CALIFORNIA, INC..by, DELTA LINES, INC.", was_ _
.. completed ancL served upon.:the. pa::::zes to th:.... p::oceed:.ng. ~ S;ubse&uently,
'- _,th:.s Teport was .mtroduced dnto. ev:xdence as Exhibit &-15. ’J‘.;b.:.s report
a 129-page document purported to.set fo:th :Ln compa::aéive fom,

P bt et s

. -inter-terminal «tra.....f;.e £low. in both directions, in_119. ,:.pd:.vidﬁal
- vegional -terminal e:.ty pairings, or, traffic lanes :z.n Califoma,

LS S

reported by.each of-the selected la.rge:: volume ca:riers zeport:u’zg

B LY.L

over -$500,000 -total revenue .from ,Califomia. LIL MKI‘ 2 operat:.ons.
-Axranged for.each year.1970 th::ough 19714 da.t:a was set forth £or each

of the 119 -traffic lanes showing. memmber of sh:.pments_,: weggregate
weight, and-aggregate revenue attxributable to. ea.ch ,caxxier, as well
- as-that .carrier’s- -pexcentage . of the total repo::ted by tb.e selected

) eamers operating in that lane.

.s.oc Heaxing ~xesumed -on July 18, 1977.,.1:1 the eight’™ days™ of

LR T _J.,.\

hea.r:.ng t.ha ensued in July and August ‘both the: Ccma.ss::.on staff and
applicant Delta preseated evidence., Asserting "ecomomic constraints”,
after participating through July 22, 1977, protestant Applegate
Drayage Company, while remaining as a protestant, did not attend the
final three days of hearing. At the beginning of hearing on July 18,
1977, the staff introduced an ll-page supplement to its inter-terminal
traffic flow report entitled: "Lames with Ten Thousand or More LTL
Shipments in 1974", to supplement Exhibits R-14 and R~15, and in

-
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A o, wm ey,

T N TP R
N —

PRSI J~..-.._.A.. TLLDIL

e‘fcct' rested :.ts* ease'. Shis supplement selected 23" hfgbvolme 1lanes
f:om. the 119 in“ Exl‘n.bit’ R-IS noted the- respeetwe competit:.ve pos:."ion..

a-v:.s eompetﬁ.tion and“ contrasted ‘thew' with the' sit::ation“ 421974 The
’A‘.thrans operation having been’ a.cquired August 19 1974« --Delta,” CME,
and Al‘.!.trans I:ad“ been asked o pravmdetraffi.’é dars b'étbée’:f rerminals
‘ broken down for 1974 into" peri.ods Jamuary-k-~ August-19,~I974;" and
B August 20" - Deeember 3’1.‘” 1974 - THe: stsz then“mthmti.caily progec*ed”
each' probable volxme for each “lane ‘For ‘the 'entire: year 1974 «usi.:zg
 the” ae‘-ual volume ' 'reported *for the £irst'230: days o Augdst 19, 1974.
TELs pro;; ectecr volme was‘*then ccrnt-:asted ~aga:mst-the* ‘aetual voluze
repotted“ “Eox the entire year 1974 <o attenzpt o ascertam ‘the effect
of the’ Allt::ans acqu:.t:.t*”on upon Deh:z's and cm: s competitive

pomm e

pos:.txon v:.s-a-vis*.he other J.a::ger can:'.ers “ia ‘that {lane I The

. e

- “'"supplement for each lane sets forth what ‘the ‘staff eonc‘mded to“be .

tn.é ef‘ect upon compet:.t:.on ‘of ‘the ‘Alltraps acquisitions - -5 lc

- f r'.,/

‘ - ‘At the “réquest- of “the ALY, “tiie staff's ‘expert-witness;
who “had prepared “the ‘staff's” m:'n:.bn.ts, 5rouped the traffic-lanes int

ey 4".- —
s i ey T I
ot i s ..4»‘ - - I i i B AN WA

7/ The projection factor wsed-was-C. 630‘.!:369 (230 “days- d:.vided by
< -«~"‘~365r«days~equals 0. 6301369)h: Bren ue -
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2 rough ranking:and drew the indicated-conclusions’on each of the
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8/ 7In its analysis of the xespective lane-by-lane. market shares to

determine possible effects-of the acquisitionm on coupetition,

the staff, aware of the difficulty of obtaining precise
quantitative answers;- relied- heavily upon-‘the guidelines utilized
in the federal sector by. the United States Dept. of Justice in
deciding. whether ce:tain[meréersg“ or acquisitioens should be
challenged undexr Section 7 of the Clayton Act (Section 7 of the
Clayton Act makes illegal the direct or indirect acquisition of
one company of the stock or share capital of another where the
effect is to substantially lessen.competition.- Concuxrent
jurisdiction to-enforce -Section 7 -is explicitly conferred

- e - . . N - . y m
- the Dept.s of Justice ‘and-the Interstate- Commerce Commission) with

regaxrd to horizemtal mergers (mewgers between direct competitors)
the Dept. of Justice accords primaxry-significance to the market
share held by the parties, assuxing that .the largexr the market
share held by the acquiring £irm, the more 1ikely the acquisition
will advance its position or emtrench it in a domirnaat position.
Thexrefore, in a concentrated market where the shares of the fouxr
largest firms amount ‘to -approximately 75.pexcent or more of that
market, ordinarily challemges will be made of .mergers where the
paxties accomt -fox :the following percentages-of the market:
SenT T DA couiring PirmToon DT S lIt.Acquired Firm

U SRR

B e T o —— :7
-

.. .

e P

L

e
e

S oridd
. L% or more

S et W . - .
parer

And, in-a less ;concentrat;edmék‘;t ofless ~than 75 .pexcent
dominance-by-the four -largest: firms,-challenges ordimarily will

-

- :be:made where-mexgers -account for -the following market percentages:

PR RV

‘o
-

IRy '“éﬁfriﬁi; T D2 e
e ﬁﬂfé?m“.. ;g ?3??: BT ;
ool o oovinaln e spnl oLfv ia

107%

157%

20%

257,




4.54997 Dbl
Prop. Rept.

A.

- 2. | T
S (3) Chico ~ Los Angeles (506 mile lane) gyl NN

el
ey ‘Salinas - ‘Sacraments (188 miles):-

In the first order of significance:

- (1) los Angeles - San Francisco (446 mdile la:a.e)
- "~ Tke AI%trans 2cquisition belped Delta/CME-~

maiantain its competitive pos::.::‘.on Ain this. hne.- .

(2) Los Angeles - Sacxamento (414 mile lane):

"The ALltrans acquisition led to-the-high-mumber-
of “shipments- handled du:::’.ng the 1.ast th:.rd:of
11574 by Delta and OXE.

In the second. order. of s:.gni_:z.caace o ;»_«‘ = '.f"

- By the-acquisition of Alltrans, Delta- mm..a:.ned
- its‘share of this market lane vis-a-vis -
_‘Systm 99 and Pacific Motor Express {m)

(4) TFrespo - los Angeles. (244 mile Lane):

By the ALltrans acquisition Delta was able r:o
mOve: substant:.ally into lst place in this market.

(5) - Los Anzeles = Salimas (342 mile lane)s
_ Apparently as che xzesult of ‘the: Allcrans L
- zequisition, Delta and CME obtaimed s:.gnif:.cantly
- moxe of- th:.s traff:.c "J.ane than otbemve they
:'would ‘have. ‘.__'_“i_‘.‘n -

15 this Shize onder of sigaificamdsr -

- Pelta dominated this market a.lraa.dy and the
- . acquisition of alltrans furthe:,accantx.ated
this domination. 7 I

(7) ~ Chico - San Francisco (199 smiles) :

.. By acquiring Alitrans,- Delta was able to maintain
its sbare oz this lane.

Sasramento '~ San Franeisco - (118 miles):

o I??U-be“.fta and CME Beld 30 percent of- this -lane's

traffic; in- 1974 Alltrans had-sarged.to-a- .substantial
- lead, séconded by a.decline.Delta volume. The
'"acqu:.s:.tz.on gives Delta-CME-Alltrans a comsolidated
. 46.5 percent of toe lane -- v:.olati.ve of Dept. of
. Justice Guidelines. o
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(9) Chico - Sacramento (92 miles):
v “By acquiring- slltrams, Delta:in effect. maintamed :
~Ats-previous share.of this. lane,,smvma off
- System 99. 4 | i
| D In the feu:rth order of s:.g::.f:.eance' e e

(10) Fresno - San Frameiseo (204" mles) T e

- Acquisition of-Ailrtransienabled’ Delta £o: exceed
by 7.pexcent the mumber of shipments the sta.ff'
projecnon p':ed:.cted for it,

E. Iﬁ‘-the f:.ftb. orcex’ of s:.gm.f:.cance-' -

(ll) 51%3 ‘Angeles - Santa Rosa’ (484 mles)

ita, the acquiring fixm, had 6.7 percent of
this lame's market whereas Alltzans had

12.4 percent for the first 7.5 months of 1974,
The" a.equisition violated Dept. of Justice: Gu:.del:.nes.

(12) - Sacramento - Santa:Rosa (98 miles)z.-:. -7 -wo- i c
- . Allrrass dominated this lane, and. acqz.:.s:.t:.on
of Alltrans by Delta’ (mmbe*' 4 carrier in the lane)
" wassviolative of the Dept.: of Justice.Guidelines, -
> In crose-emmnatzon of t'b.e s..af.c the” applicant ex:ensively
' 'tested and d:'.sputed the 1:T.m::'.ted ‘L‘I.'L MRI 2 cluste:: of sm.'v:!.ces pz'oduct
ma.rket adopt:ed by the staff “The applicant pro‘bed into bow ‘the" 1:!..,1:
of eamers :.ncluded :.n the sta.ff exh:.o:..ts was selected to whom-*
quest:.onna:.res were sent wh:.ch ca:r_:.ecs were exeluded and w"x...ch were
not, _;md the 'ba.s:-..s £er the select:.ozi. Tb,e staff's witness admitted
that the staff had no;:_ :.ndepen_dently verif :.ed ‘the “fnformarion reported

. by the carr:.ers except that” every carrier had beed telephoned a:nd some
. had asked quest:.ons. The appheant quest:.oned ‘the exc‘.basion of

i _,$500 000 braeket reper;ed L‘I"" arict a:uckload general“ cbmmod::t:y Tevenue
"of $468 000 000 and "that none of t:heee sh:.pments “were looked 4nto in
) v:.ew of tb.e staff's detem:.natn.on that ...hey'lay outsmde “the relevant

$ o
M e B [P, SO
V- i al - Ly il o

(' —-- - e

O RIS e ANT LD e

v . -

He o h e min ool - e o - o -
R : . - P - .. -
Woeee e wliead s A e A O el A ey iy T AR LA
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spec:.al commodiz:y carne::s, appl:.cant was” able ..c:«~ snow that these
exclugsions imcluded garments on hangers, eﬁr:.ge:ar:ed comodit:.es,
auto parts other :han ehassis,,f:.sh f:.lm and ou.,:.ness "'ecords all

The " exclusion of” eontraet c.arr:.ers Was qnes*:.oned “and the staff
conceded that the econom.cs of_that carr:.age“ coizld ‘permit profitable
LTL compez:.t:.on w:.th:.n a 200-300 m:.le rad:.u.s ~ espec:.a" ly where
back-hauls: could be. obtan.ned., App‘f.icanc also developed wmeertainties
as to how- ear":.ers may’ h.ave interpreted and reported in counting or
not. counting as individual shipmenss- Eonxponenc— parts of split
delivery sh:.pments, z.noludmg those; aggregat:.::gv over 10,000 pounds.
T Ihe appl:.oant on cross-eminat:.oa 2Ts0- quest:.oned and
probed the staff's tafloring of.the relevant. geographic sub-markets
. selected to.assexrtedly show the areas of effectlv eon:pet:’.tz.on. The

T e

thrust of the appl:.eanr. s. quest:.ons went: to the po:.nt tbat the staff

PRI

- f_a.;;:vr.»ro:;u:h Judged the inovenent of ﬁez.ght 2ad the eompetz.t:we effect

p--.p»q-n —,-._

by, carriers by. sqhere they happened to have tem:.na.ls - Teasons’ .'

... asserted by appl:.cam: to be to1:a ly m..elated to the movement of

‘ﬁhf‘—\ﬁ o~

 traffic it:self or.to. the eon:pet:.tn.ve effeec o.. one came'r\ zipon

e

.. another.,. '.I:he appl:.ea:it 21s0. quest:.oned exclusi ion of single. termio.al

| caxriers, asserting. thao tI:iez.r ‘short-baul carriage busizess’ vol-ame |
is ‘mot, a.nsz.gn:.f:.ean: or non-compeéitmve'. ) '.L'he sz:aff ag’r"eed_ the" _f &
would have been .mice : £o have considézed eve:y ity as zf pomt: of ong:.n,

ﬁhw\‘s

. evexry .city.as a point ‘of destinat:.on,,;..‘“ 'but that d.é.“iadwa*s not

S

“ ,a.va:alable, forcmg ue_e o_f data, x:bat was. a.va.:.la.ble, a.nd z:oc:x.ng _t‘bat even
.. §0,.it bhad taken about a__yea.:: and a2 ml’-‘ to ga..her the Qa_.‘t:e tha: went

into the exhibits apart from the tize heeded to do the analys:.s. The
staff conceded that it bad been "...an inherent problem im the survey

.




A.54997 bL"
Prop. Rept.

. . . . .
R P el A I A S e '- PR - - ’.
% - . L ", ,- -

from- the very: begi:mi.ng asTo hovrdoes one: fa.irly a::::ange the~~
[terminal] regions. and there.is no questior that,on short; sh:.pmenzs
especially that' thereis a certain distortion.' . Cross-examination also

- -pointed up -the factthat because of the necessarily axbitrary -
groupings of texminals, thexre are places where the.periphery ‘of_ one

T terminaliregion: blends into 'thepexriphery.of: avother. o’ that one

‘carrier's shipment wouldinot end up included: in.Exhibit. R-I1S-whereas
that ‘of another ‘carriex, involving the 'saxe commodity.:wedght, origin,

and-‘destination, ete, ;. would end: up included. - The!-staffi accepted: that
this sort of 'thing was bound to happen:at points,: and:rin. some Anstances

1t would not be minox.. However,  the staff witness testified that the

. stafftried 'toexclude themost significant:of these: when selecting

the lanes to be reflected in thelsupplement to Exhibit: R=-1S. : The,
staff witness'testified furthexr that the sub-markets cons:.dered mes T

- isignificant relating .torantitrust.: considexations: are: the 23 lanes

- set ~forth in the supplement. ::The staff agreed thatAt had medeno.analysis
as 1o wWhat.effect 4% lany ;s the United-Parcel. Sexvice.(UPS) strike

of November 11, 1974 through Decembex 12, 1974 may -bave had upon .

market shares 'in-any ‘of :the lanes, -9-/~ nor bad it considered any seasonal
effects-on volume: in making-its projections.of-probable Delta,. CME, and

© . :Alltrans :volume «in :1974 ‘based ‘upon actual January -1:£o August 19, 1974
“volame. . It was-developed that:Alltwans figures for:.1973-in some lanes

- 'werxe-umavailable; and:that some ‘carriexs had.repoxrted: "negl:.g:.blef"

..volume rather than actual figures in certain lanes, without
acpla.nation -of wwbat they cons:.dered negl:.o:.bl , 2 -On. jone la.ne, _the

© i v mf e ey e \f"
LR 1 i e - v - .‘;--J’ A "-
. an e . . - P . -

9/ SAC significant .omission .when one totes that ~applicant's.witness
" Varozza testified:that during the UPS strike-which. occurred in the
eritical-last.135~day period in 1974, Delta, CME,-and Transcal,
“wespectively; - transported:600,:800-1, 000 and 200 add:.tional
shipments daily of the UPS trade, Lo TuETm rnens al

'....-_»-u oo ol wn

RS PR
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Los Angeles - San Francisco lane, .it developed that there were LTL MBT 2
shipments'bandled; by:interline: axrangements:::shipnents,made San::
. Franmcisco. = Fresno-via Haslett, and: then dinterlined:Fresno.--10s:’

. Angeles:by-Kern:Valley Trucking, and:this traffic was:not, included in

the LosiAngeles: .- San:Francisco.voluxe. a;.mv.g}: <ompetitive. Lo Delta.}-Q/
~Delta’s: Evidence it Ivnnw DOShoU XL STt losizwes ho

St - D e
B e I T T NN e erims e e

wy ooz Protesting. deniel.ofi-a: :equested contmuance and: asse:tmg
shortness of: time’ wherein to:respond to. the staff's:conciusions. of
L antl-competitive effects- detrimental’ to- the:public good:dn ‘the - -

e s e,
:

o
—

1o acquisition, Delta” presented: the £inzl stage of dts:evidence asserting
o that the acquisition-had 2 meurral -or prow-competitive ‘effect, amnd:

- that the. staff presentation..does: not prove impaired .competition An
| anyrrelevants market,/ through the testinony acd exhibits :.m‘.:oduced by
e:.g‘ht: witnesses duxring :the-lzst four days..of-hearingl oo o

v
[ -

. One withessy Wayne Varozza, president:of QE/CMT and ~ice
p:es:.dem: and g dixector of Delta Limes, Inc,, step~by=step.: disputed
. the'underlying assumptions to the.staff's-avalysis.: Protesting that
specialized carriers axe-very much a. paxt.of his organization's.
competition, he disputed exclusion of [UPS: £romr. 0 wodmovoy

Lo
[T O S e

" 'the "staff 'market study..’ Noting that.about 25 percent of: the Del:a

" ‘group's daily - shipments ‘weigh . -less-than 101 pounds and :that:they |
- actively:solicit this business using'75.freight solicitation:employees

' -stressing ‘faster-sexvice; acceptance of COD:shipments, -daily-pickup
w:.thaut su::chazge, fulL :.ns::::abz.l:.ty, .ecnd traceab:.l:.ty of: sh:.pmmts, in

Ll Py
-t -t - -\ _'. ‘" - .,..',.,....,,._ [

- 10/ At appl:.ca.nt s motion’ the ALJ ‘took: off:.c:.al neotice-that -Haslett
by Decision No. 84803 dated August 19, 1975 in Application No.
- 542655 -and Kera-Valley-Trucking- by- Decision-No.-84808 Lated -
"'fWAugust 19, “1975 "in Application No. 54156, -were both-certificated to
- operate’ between the San Francisco.and Los: Angeles areas, and™in
" “their-respective-applications.filed in- 1973, -both aileged

competitive status with. z:he: carriers. Jthen cert:tf..cated .£oxr operation
in those markets. S e T e e cyxt rumon o

-t [ R o e
.‘-IS-
- -

cucaln ot
s sy F
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competition with UPS, sharing s:.@:.f::.cant parts of this tzansportationm,

’ part:.cula..ly from department stores-and drug;” -toy,~shoe, and other
consumer :.tem muﬁactu:m, ith'UPS, he asserted I’ sell” then like

~ the devil to get them'” as does every- carrier:in: the state.: - The witness
introduced ‘Exhibit ‘19, a "Profile of Business 'by Shipmen:, We:x.gb.t;,

and Revenue £or both QF add Delta lines,” Inme.'; based on their::

o montbly Summary- statistics which: come” directly from theix: .freight bills,
"~ 'to show anong ‘othex th:mgs that ‘{n -1974 the’ two£irms moved $3.4: million
13 shipment’s weighing wnder 100 pounds, 1L/ ang to point ups that that

- 'is ‘considerably more ‘than’they -ever -carn -in’ profit-.lz/... c‘Empbasizing that

- they sefve “some 2:,000"p1aees“"in' California daily,” and that four or.

£ive’ mz.shrpments (as ‘the wndex- 100-pm.md shipments are:lmowm) on a
run rack up-$40 to '$50 in revenue, helping to defray the costof.
m.ak:.ng zany: mandatoxry rums, he testified that all-elements are ixportant

g8 a“rum ‘since’ whether they ‘Bave -5,000 pounds oz $200:.0f revenue they
‘mist make- these runs "daily wndexr” theiz tariffs. “The- witness "totally
ici::.s:a.g::'eed" with the “staffTs ‘donclusion that ‘restrictions on TIPS ‘so
limited the cross-ela.stzc:.’:y of -demand “between "It and‘the -Delta group
tha.t ’the::e 'I.s no —eompetit:.on between them for “bus:‘.ness. WMLTILCY

o, -
- - . LT et ——
- (g A e v

IR ll/ Varozza testified “that -CME's 1970 revenue -from mim.sh:.pmen.ts
= was.5$820,000; a%amst -$46,275,000 for U?S. He.asserted.that

N _,cons:.derable of the UPS reve:me, however, is £rom intracity "
“department store-package-delivery. ‘Fuxrthermore, in:l974 QE's
o . revenue from- minishipments was.up.to-$1,160, 000 ~representing
. 4.7 t0 4.9 percent of tota.:. revem.e, and thus essent:.al to'QE's
co prospenty. A s S e DOV RTTUDTIE

N e e

71127 “The~witness-testified“that the' Delta/CME‘. ope::atmg Tatio ranges

between 96+:and.99zenabling.thenm to.earn.between .1, and.3 cents on

st n ,eaeh dolla.r of Tevenue. . e s pd

o e s .
| LA e e, T R . -
—r— u...-. LA, .4 W have g . N 4 " [ O I, [ l..f_,..."C e :‘a
-
L T e sy e by RS e e ., - - yrowlm Y ot el ”. - - .
pdofe DDONEIDILOLD nunm o nl TUU, LI e TSI LLTTogen o
K E b s .
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IR . v e T }P . . RIRETe

TUNLG Va.::o..za. also» took excepmn to thc stafi"._s_ class;f;.;atzon

ok split; del:.very sh.:.pmencs noving. under.master bills of ’.!.ad:.ng as
. "truckload!, whether- moved-by. private. ox, for-n:.::e ca.z:ne:rs, -and
therefore, to- be: excluded. .. Delta/CME count such shipments as. qnq foz
purposes of cowting master. bills for Tevenue billing purposes,, but
- as maltiple: shipwents for- purposes of .comting. shipments.zo, dndividual
- eonsignees; requiring. - mdivz.d:ua._ freight bills and .receipts and this

- practice: was; followed: :.n.responses to- the staff guestionna:.re (on

- anmual reports: and: in- statistical. data furnished .the Commission the .
Delta; Group: count, -eack; component, as. an individuali: shipment, according
to Varozza).. He:asserted:that split delivexy. shipments:accomt. for
12 percent..of -their, sha.pmmt volume and- about: :25 pexcent. of tbep;_

T total tomnage.d [ Tos boiilizoaen of

SR V) . T e e ’,.,.,.,,\” .”—w....a. - e
Ll e A aa DS N e el L ,—...a

urcsw Disputing an flatly d:.sagreeing w:x.th the staff .s..conclus iongy
that "the ‘behavior of highway common carriers :.n.genm:a.l ancL of the
appl:.can:s herem -in.~ pazticul.ar de:nonstrate., tekat laxger. sh:.pments
Varozza--est:.f:.ed. .£hat to. ‘the -

Yo wa ot

S R VS

cont*'a:ry they cou:pete "as strenuoualy as .we, possibly can’_'.,fo: the

ot st L el

__over 10,000 pound shipment and the only weason they do not have more

is:that:"It's because -we -have: 8ot 20,5 OOO ~perxmitted . and ﬂcontr'act carriers
out“ the:'e “after “them’ a.long‘w:.th u;_ is -why we don t{ha.ve ‘all we wantg."”

b iy e e o,

'Ihe witoess flatly asserted. that "you camotfgust si:.ce.;out Lsomething
l:‘.ke truckload andmderstand the: bu.smess.“‘--\ 'Iest:.fying"tha.t the

n e e v g L

sh:.pment:s over 10 000 pomds compm.se “better than 25 pexcent of the

the ITT “we: handle ch:ough our” tem:.nals :.f we d:.dn"' havedthe -
shipments we have over 10,000 powxds. "“We wowld be broke is two nonths",
he asserted that "the over 10, 000 is more necessary to support the ‘L‘r’

-—/ -

Yt

~17-
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cban azy. .L‘IL :.s- to suppo:::c pure sb.:!.pments o'f 6ve&: 10 000 pmm' '
On cross-examinatias, be testified that z:hey would, l:.ke ‘to pave

b e L Vi il

truckload _(aver 10,000) revenues in the range of 15 to 25 perceniQ
a healthy mix (rather than their actual 8.9 percent), but that they“
" have been unable to, obtain it _competing as. ‘they” TST for"‘it“with‘“’"‘“‘

.. every. radial h:.ghway common camer, every perm_tted ca::n.er, ‘every

[

: : Tpropr:.etorsha.p carrier.w The witness.- submitted B:ch:.b:.z: R=20 _consisting

'of six sample dehvery Tins (assertedIy random puIIed) 'from term.nals
:L.n Sacrammto (2) ». Cakland, Om'xaz'd Los Angeles, and San annc:.sco,
showing for ‘each shipment: origin and- destinstion :ow::s, pieces, :
_;.;wez.gb:, and revemue.  Apart from ,a.llustrat:.ng the intexdependence and
‘-'-»-‘-mportance of each-—segment of--tr:msporm:.on class;:;:i;;shipment

1TL, and over 10, 000 pounds, the exhib:.t was subm:.tted—m point up” :he
mpartance of truckload sh:.pments in the overall scheme. The w:.znesSr
_.testified that ! ...predominately our LIL freight moves heav:.e:: by

" i‘_‘_,volume ‘and sb.:.pment “Erom the southe_rg_ggq ©of the Scate*i.nto» the
northern endiof the State. Were we mot able to attract trz.ckload
shipments to: return those trucks at 400 miles back to the soutiir

we could not ef‘ect:.vely bandle the ITL northbownd...we just- could

not economically do it." To illustrate his point that about 70 percent
of California industry producing hard goods, consumer goods, software,
clothing, etc., is centralized in the Los Angeles basin from whence
there is 3 heavy northwerd flow to the consumer market in northern
California, and that the reverse traffic available for back-haul is
primarily truckload traffic comnected with agriculture, cameries, and
beavy products in truckload lots, the witness introduced Exhibits R~-21
and R-22 (datz also =aken from monthly suxmary statistics derived
directly £rom their freight bill coxmts). These exhibits cover 1973
consolidated Los Angeles ~ OIa:nge to Bay Area - Sacramento - Stockton
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braad- lane cra‘fic as well as extzacted Los Angeles - Sacrameato and

e en Rl

Los Angele; - Salinas narrow-l.ane t*'a‘f:.c £ox cv:s~ and Delca,“respect:.vc‘.’.y,
and, ev:.da:zce :he imbalance o“’ north-south raffic ’betwee:z“?."‘z. and" e

A POTNADV EW I oA Viklo g N e

truékloaa plus spll"t:s. o ovs, Loolloor

- ~
“h RSt & T ] o RS
(s ot e r ._-.J ! O o Y R

- . ~ B - - -
P L T I IRV ey
RPN [ = T BV IPTRE

~ KA

13/ North-south CME=Delta :raffic ..ane profile - 1973 - T T SEn
UL ITNLL B L OME T s e g s e e Del‘:a;-- atiig
o e I.A-S“‘vA..ea& pmw OF -LA Are.as o LA=SE Treas St-lA Areas

wt e

S'oI:x.' rs + Tf LTL Solits = TL TTL - SJD_ z.ts -+ "T"ngz.ts "+ TL LTL

Shiprments A 867.“”‘”"“ 267 T [T RTUUSL R syt T-iasy 77T,
Weighg:oom3m 470 Sot sanr,. B £ MRS . CO I E 36 /2, 6linomnzonil8: 22
Revenue .. .. 25..- .o?S.cooo0 Sl 4D -15, 85 wr w29, 50
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D orviern Thoo.Varozza alsordisputed -the staff's:use of terminal-to-..

T ‘.'tem:.nal traffic.to measure: LTL .competition;: stating that the pze"’erred
amethod .would be.to measure -or.-sample.the entire geographic. maxket-.
sexved by Delta/CQE,- the interrelation between all the points.sexved

.- and-the actual; or:.gin/ and; destination. of .each .shipment,. reg—a:mdleés of

rwhere texminals: happen to: be. . ‘He testified that the, cemna.l
~texrminal approach used-by the sta.ff <does. not-reflect zhe dynam:.cs— of
the markerplace in’ that mo- one -lane..can be -o0x:should:be. looked.at by

- -dtself rsince-they -are -all interdependent, relying upon the .freight the
.system-successfully-solicits from its entire system opezation. . Fox
example, he pointed out that the staff approach shows . £reight moving
- between 1os Angeles:and -San- Francisco. whereas -actually that Lreight
m.ght have-been :brought .from San Diego by Delta or-another carriex and
interlined.at Sacramento,-ox it might-bave.been braught down. ﬁom
:Oxnard ox. Santa-Maril .or San. Im.spb:.spoto Los Angeles.and .. ...

. interlined:to San -Francisco. :Some.such. £reight would not be reflected

in: the. staff report. .-For a carrier with terminals.in.los ,Angeles

< and-Stockton the:freight.in-the staff report.would. b@shommmg
:Los “angeles--=:Stockton; :whereas in-.fact.the- destmatzon m.ght be..

. Sam-Jose, .Oakland; San Francisco, Sacramento, -Or. Chico. _.'rhe -staff
"-'a.pproach could-besactually. omitting subs ta.ntn.a.l t:anspozcat:non carxiers
. in:anyrparticular -lane:because: these-«caxn.er_., while perhaps 'b..g .in a
.- few:lanes,; do not have overall sufficient LTL. révme.,to,be included, 1/

1&/ Ironically, Applegate Dxayage,. the ..ole ‘remaining ~protestant, is
not, among the carriers’ :.ncluded in. the staff study.” Applegate s
gross revenues systemwide in 1974 were $1,125,000; sprea.d over
operations as a common carrier in the Sacrameato - "Quincy - Portola ~
Herlong area, and radial and contract carrier transporxtation as
well as cement pernit carriage.

- ”

-
-k

=20 =
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For ‘example;'for ‘the Los ‘Angeles ™= San'Diego lane the staff report lists

187 carriers-whereas,” the witness: ‘testified,  the Pacific Coast Tarifs
Bureéau and Western Motor Traffic Bureau traffic 'scope -lists 42:..
certificated carriers ir ‘that- lame. " TFor the Los-Angeles = Santa Maria
‘Iamethe staff 1ists 'six ‘carriers against 19:.1{sted by the Bureaus.
For 1os' Angeles "= Vallejo,--the" staff J1isted "two ‘carriers wherecas the
Bu:rea.us lz.sced 18, - TheSalimas ---Santx Barbara lane reflects four

- camers in ‘the ‘staff study contrasted with .16 by the-Bureaus. ' 'In each
‘{nstance above the witness ‘provided @ list of “the: -certificated carriers

“'and testified that h:i.s organization was m compet:.t:wn ‘with-the bulk
of those la.sted wooTenn Lo Do X T

o e u-,,~?~CC sl PR T
Noc:fng “that ‘while with ~tamd‘.na‘.!.s -a‘carrier: tends "to-get more
T busmess, ‘Varozza ‘testified ‘that ft'is ‘not'necessary to have:
mlt:.ple termiznalts ‘toget LTL: that ‘they -experience tremendous:::i
competn.t:ion ‘from” came::s “operating with but-one-‘terminal’ -Varozza
a.lso noted ‘that while- many ca.rr:’.ers-]-':’-/vserv:.ce =Chico direct. or: through
interline ‘out" of -Sacramento, this traffic would not beireflected in
the ‘staff study mder ‘the staff's methodology.  Ee-also:discussed the
strong campet:.t:.on ‘with permitted carriers.withoutiany: teérminal-at all;
-noting that “Mthey zrab-the ‘creax”; "the~2;000-3,000 pound .shipmeats,
“loading divéct: frequently utilizing.agency agreements with:anothexr
' '-carr:.er, “and using a back yard; gas-station; truck stop;:or:the-higbway
-{esetf to break-down- their-loads.” He.cited:losszof considerable’choice

;§j “Be “named; Wiu:.g *Assoc:.ated Freight Lines,cCrescent:Truck Line,

R St:erlmg"“Sh:.ppers Impenal “DL*Salvo;- Santa Fe ‘r-ail,:and
faen ”; Haslett, v :--~ S DOLRTLITTI LGS anae

: Wt ATV I "
. B L R ™ . .

R LT M, : .l e e

. ,4 3 - P . - RERE VP -l t. ‘v-nu-ldnu‘\- C‘
Rl te Lodatedeing v Tem KN - e . i v

o .«s.-.w-.-‘ N-d PRSP ;- ;

P g e A S, e e

o i s 2 1 bt O
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business from Ca.mpben Soup. Company,. I.:'.pton s_Tea, Thrif:y Drug, and
Jo ,C Penney,. to p:oprn.etary carriers,, and loss of accoun!:s sucb. as

-..-.‘....:‘. R I

i, All American Nut Allsz:atel‘n’.res,* and 'otb.er Sea.rs sh:.pments 'i:o "

D PRA i

‘,De A_nza,, a'per:n:\tted carr..er, :e_-,eoting :he assertion thaz: this :z.s

St e,

not fcompet:.tion.*;__.._, e , e
. ..Applicant’ s expert s_ratistical and economic a.nalyst Darwin

o i L (OISR R

. ,W. '.Da.::coff 1/ presented bis. evaiuaé:i.oné of. staff Exhibits R-l& and

_.,R-ls as well as ‘the snpplenent :o R-IS. Noting that the reievan;_

~product market was to. be LTL. MR:L' 2 transpornation, he fozmd thar the

-

A i.-'-'-u..ow- .

s e e -

R

DRSS

major problem. with the staff stud:!.es was, tbm: they automatically

ke an

- exclude. s:.gni...:.cant providers 'of “t:his I.'I.’L service, two maJor
exclus:.ons bez.ng. private or propr:.erary carriers a.nd the fre:.ght

“‘u R

: forwarders. 'L‘esufying that w:.th the propr:.etary opera.tor it is noc

. an eithex/ox. question. whether ke should do it all “or' hire. *s'o;nqeﬂone

) .but -xather th.a.t‘,z:he propr:.etor. operator sh:.ps the cream,.:he hi

rated traff.;.c, and- gives. the. so'-called "ga.rbage" to the. comon car*':.ers.
He assexted : :m’: there is a cons:ant: cross-elasticity o£ dena.nd

- .Freight . forwarders, on the othex ha.nd,’ receive and consolidate LTL

'.‘-v-u-u

. . into.larger lots, tende:ing ::t ‘es truckload to the common,_carrier oF

_..shipp:.ng it by a:.r.- As truckload or 'oy air :.t is e:ccluded by the
staff but nonetheless :z.z: :.e_L'rI.. }.ga:.n, Dan.coff found a h:.gh degree

o .

of. cross-ela.st:.c:.t:y of denand Iii' was D:i:.cof"s posit:.on that the

L o o sy s

L relevant .product. market should i.nclude all the pu:'veyors of L’J."L serv:.ce.

[EE ey

A16/ Datcoff. is.a professor of economics and director of the Division of

"Business and Economic Research at “the University-of Kansas, who

.among other:statistical work, des:.?ed and monitors-the -state

- .directed. continuing traffic study for the State .of Washington
Utilities and” Iransportat:.on Comission., Dr. Daicoff holds'a PhD in
economics from:Michigan "(1962); 1is-a mexber-of.the Americas .
Statistical Association; and bas comsulted with the Committee for

--Economic-Developuent- and.the. Brookings. Institution. He has worked

- for the:Midwest. Researcb Institute, .directing the statistical teax
»analyz:.ngreh.ab:.l:.ty of a: cont:z.nu:.ngmat:.onal traff:.c “study; and
+he Rocky Mowatain Motor "‘*'a.‘.' f¢ Bureaun as well wner”
zransportation oriented firms

-22-

o e
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e Y

Wba.lf: acceptz.ng that a $SOO 000‘ cutof"’ To° statewide” I."'I.
revenue wov..ld be one’ acceptab e approacb‘ to- a s‘t:udy', Daicoff noted

ey el -

| however “that” t‘}:‘ze”' part::.cula.r empbas:x.s of this" staff st:udy was” not that

-

of 2 statew:.de‘tré.ffz.c sicture] . but rather was & picture of ‘particulaxr
~ assumed t;aff:.c lanes, and, z:hat small ca.r-:x.e:r:s w:;th zmder $500,000

- n\[—-—-,

| statew:.de revenue cou.ld ‘be concenti'ated m ‘one or” z:zore tra. f::.c lanes and

.A:-..hw,

be the ,dom:.na.nt or a’ si gnzf:.cant ca*rze” ‘.:he*e altb.oﬁ"gh cmi‘tted ent:.rely
’ from the sz:af*" s’cudy. "I."ne empn.as:x.s 'be..ng :bat ‘while" a.“sma.ll ca.xr"
"ma.y not have ;renendoujs s:.gm.f:.cance 2 sta"ewa.de study‘, ‘e’ 'may be

O —— e

very, yery re‘le:vaﬁt o'z narrow traffzc lane.w R
Observmg that the reduc*’:.on ‘of the sampl'::ng m:.ve:se upon
wh:.ch the sz:udy was based’ went th:o;zg’n several 1udp;:enta1 reduct:.ons,

e g

Dafeots comented that “the” Interst; e Wrce» COm:.ssa.on (’LCC) has

e

""*-uled tba" Jz.dgmental samplmg was ccmpletely mproper and Camnot be .
“used in ICC zate proceed:.ng DafecofE ‘tests £ied ..ha.t**:.‘ one’ des:.res

-~

's..atz.stn.cai' cfed:.bz.lity, “random sa.mpl:.ng woz..ld have been @ vahc’.
stat:.stz.cal tooT here "but that’ Judgmen..a““ samplmg’ ¥s mot.
e Dé:, Soff also ,severely ‘eriticized the miled: que.;tzom:.re used
' (see ")Chl:bﬂﬁ.t~'_i), :ibt:.ng tbat “the old ma:cm "garbage ‘:.n':.s garbage out"
‘ ‘must apply” to :.t., He test:.f:.ed tha.t :.n h:.s nrofess:.ona]: opz.n:.on the
| quest:.onnaz*e ‘was 'so “ioa_ded “with Judgmental ‘.a.ctors that ::t was
5 :smdequ.a.te 'to p*'ov:.dé stat:.s::.cally '-'el:.a'b‘.l.e mformac:.on. ‘7870
" opidiod poimt-to-point traffic movement (£Zom specific origin’points
TITTTITROT specmﬁq*destmat:.on—pomts)mld—oe thewaynto»measure—traffn.c flow;
o 'f',f‘ temnal-to-temml would 'be :.nadequate A Not‘ng’the *laclaof
def:.m.t:.ons “In-the quest:.onnaire (‘or shipnent wa.ght, andzzevenue) 5
he’ -gave e.camples o£ ﬁow tbzse teraq cquld be differently comprehended
and used camer-to-camer, and co-mcluded that ‘the staff's £adilure

ERERRS o Gt

, ‘ e ST n .)...a LA Ll
PR R - - Y " '_ - : : M

17/ Da:.cof‘ noted- that *theser less than:$500,000 revenue carriexs of
L’I.‘L-accozmt for appromate...y $100 000 000-,-evenue.~yea::1y.

A . ‘-x‘:-».
[ - [
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to d:.reet and. eon:ro.’L the survey destroyed.. the. rel::.ab::.l:x.z:y ard..-

- w - v S by midameg

ered:.b:.l:.:y of the- results. Ze test:.fzed of the. complete, absence‘of

-t e

”rh\\,"“(‘ -

[P NS U R

bu:.lc-:.n external venﬁc&tron standards~ <=3 ve*::.fy, cog:parab:.lrty

--n\.-ﬂs—w"-—-—~ e e b 'vﬂ\‘.f—n '.__-J_\_‘:

. a.ceuraey of the returns, reee:._xred Da:.cof‘ po:.nted out. ._ba.t da .-

vy At - ) . —

checkmg :he Alltrans response,. ...or example, he A.aund tha.t the mmbe*'

-t _)"“' Fome

1,724, representi.na sh:.pments in.a la.ne,mh.ad been repeated iz, e:.ght

e

. instances, and-that a mltiple. o£ 1,724 had. been.used in 16 of 3%

At LA SR S

othexr imstances,. and. concladed that these were "madesup mrnberu, -

b e b

Da:.coff surmed up. b.:.& e:va.luat:.on of the. staff stud:.es by tesc:x.fy:.ng that

. in:adis. professional. opm:.on they produced. mmbec:s thh no, statrsz::.eal

s en! u et e b

va.lrd:.ty whatsoevex. - despite all theAwo*fI‘c wb:.ch had_so. ev*dently been

P )

. placed in the, stud:.es ..2nd, that because of t.he faulty,,fov.mdat:.on, lack

ol e ot b o

. of. conr:rol p*ocedu.res, _and ver:.f:.cacz.on standa.rds 5 ORE Cannot, base

- conclusions- upon Suxthex mn:.pt.lat:.on of tb.e data. th_e_y produced. -

L B

Expressmg h:.s prof ess:.ona.l opinion as. to the state. of

‘--n-.-v..u—./»rn‘

compet:.t:.on in- Ca.l:. ornia, truckmg Da.:’.cof‘ chara.cter:.zed it as .

e b abeand i — -

being a h:.ghlyz. competn.t:.ve zarket, bas:.ng hzs op:.m.on xpon, analys:.s

P S

of. three indicia.- prof:.ta.b:.lity, _ease of em:ry, a.nd turnove...., _He
further stated tha.t the . Califom::.a s regulated trucki.ng :.ndt.stry s
well regarded nat:.on.ally.

...\"Aw N [l

R o] - e

LT e o oDadeoff then -turned- to. appl:.cant s Ex."u.b:.ts ,3.7 and 18

o g

prepared at bis request by _Robert o Lantze, ‘a ln.form.a CPA axnd partner

\-«../.-,- .4..4.».',,\,.

-+ in,.the. £;.r.n. of -Wolfe and Company. .. Lan‘.:ze t_esti...:.ed that he. prepared

[ PR O

. -the, -exbibits- us:.ng as a base staff :.xb.:.b:.; R-15. and, its, supplexnent and
had '-eeomputed data .to show the ,:nter-_term.nal traff:.e ﬂow berw_een

Te e ot

the selected. termna.l -paixs.. ;Ln the suppJ:@ent, produc:.ng 1924

ARl

--projections .coxxected .to. reflect (1) convers:.on of the belé"alc\ﬁ

PRI

reported 1974 .£igures to reflect the penod actually reporte'ci )
- Januazy .l to. July 31, 1974 Dot the Ja.nuary 1 %o _Az.gt.st A9, 1974 per::.od

et e ad ¥y Y - et nnl

the sta.ff b.ad ass:med Delt:a./QdE had used (2) add..._:::.op: ofr

S - s
_—..-.—4 -

24~
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a °easonal fluectuation pexcentage ad;z.sment to reflect heavier traffic
- volume™ in’ the 1attez pa:'t of tb.e yea.. as contrasted” to ~rhe” earlier
""pa.r of the yeaxr Cba.sed upon a. f:.ve-yea: analysz.s of Delta/CME" " ¥
operat:.ng results)*‘ 'and.’ (3)""a.n adjus o..ent o propo::"'a.cma =ely dvide
Alltrans 1974” last S-month’ volume among’ the” car:’ier" :.ncluding Del"
o assuming all car*i.ers would ‘Have 'shared” in the’ ATltrags” volme“
" proportz.onate to each camez;s sha:e of-'that’ market 1ane in 1973,
- © In Exhibit 18 lantze’ furthe' ref:.ned ‘the’ Delta/CME" con:ected
project:.on for 1974 foz' each of the ‘lanés deemed s:.gnificam: by the
- statf, by mak...ng a. fourt:h eorrect:.onal ad;usz:nen: ‘to Delta i
' "ff.gu:es to’ refle reporting of ma.ste:.' BLTL saipments~as they- ‘should
. have been reported o' conform to the ‘staff’s ‘iztention’ and inter-'
pre.at::.on “and” deleted all mster bi.ll shi'pments where the" agg:egate of
'components weighed over 10, ‘000° pomds The resul:::' was. that Del..a“ and
CME TTL volume had o be' reduced by* 11.92 pe*cem: and” 16.74 ‘percent, ()
respect:.vely, wu.’“th resultant changes’"m the" sample wniverse. The
f:.nal result was thaz: for these ‘Tanes Geemed s:.gnifzcent by ThHe ‘stafs,
" the Delta group in the aggregate ‘should Have beem p*oj’ected to'-get
22.8 percent of the' Total volume of —sh:.pments, bur-detuelly’ or:.:.g; .
| realized 2277 ‘percent, Por ‘z:b.e ‘previous’ yea-r, 19737 €he grou'o ‘Zehieved
23. 5 percent of the total SLloanmn i _H"::.;""" NI
R Conclud:.ng nis testimony', Daicofs ‘sucmariZed-that in 1974, the
s Delta g:oup therefore Rad a.cb.:.eved overall & smaIler ‘proportion of the
"“total market as’‘set forth by tb.e ‘Staff in these- sa.gn{fzcant ‘Ignés’ than
‘they ha.cr rece:.ved :.n 1973 -and d:.d ﬂot ‘even' achieve *::he:.:“-projected
sha::e :ﬁn 1974 Accordmg to Da:z.coff :h:z.s md:’.cates tha" the -~
acquxs:.t on actually dec-'eased the amount of -¢ondentration 4n :.he

ma.rke:”, rednic:.ng “the’ degree of anti-compet:.t:.veness “that had exdsted

,nd..,-. DR

_ inthis’ staff conce:.ved component “of" the transpor.a*;onmdustry
Charty ing :he u-p anct down var:.a..ions Year'af

MR

testified “that “he “cowld no't “Find a “smooth “éven’ t-::end ’“te:'zm.ng the

Rl
\
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B var:.aj_:zons stat:.stical noise”, and concluded that. .the year end reenltv

- A aed T ,p-..-..”'_"_‘ .,

eac.. lane are ..mpl j‘ 'cl*e ccmpoui‘:.e of now succes "x... Delt.a _has been

b,

ge:tmg f::eight :.n a ha.ghly COmpet:.t:z.ve mrket losing “some. cu.:tomers

et L S I LRt i

" and ga g som. - vn--—...-\q b I

oo e .
.a-.mp- 5 -
- -

e Tar

g e Apzlican: s fina.l five w:.tnesses we'-e f"am ‘the :.ndust:ry izself
_:.ncluding compet:.!:ors. W:.ll:‘.am Alme:.d.a. a veteran of ave:: 25 ‘years
and, currently .an . execut:.ve of Mamoth of Cala.forn:z.a, Inc., a ‘Tadial
__cairrier operatmg prmc:.pal]y between San Diego through Los Angeles

to Sacramento and the Bay. Area test:.f::.ed Of his conzpany 's f:.m:ce
'couq:et:.tion w:.th cert:.ficated camers “for LTL and’ -'pl:x.r: load

-, - vﬁ,-.
.--./—

sh:‘.pments as well a.s tmckload not:.ng that Mamoth r:ms 100 000 poxmds
of LT.’:_L “and spl:..t loads d.a.:.ly in the Los Angeles t:o San Franc:.éco “lage

[N s by -, A

in direct, competit:.cn and tha.: 30 percent of h:.s to;al fwenue is LTL.

e .t
e - ke e

. He t;est:.f:.e_d of_ h;s' fz.m s succeos m ta.k..ng thrée accoxmt.,, Campbell
~ Soup, He::shey .
conceﬁi'. of - the :.mpofﬁénée to the bottcm lme p'zofzt of ma:.nta.:.m.ng
good. balance in traff:.c flw between L’J.'L and truckload “He too

qha.racter:.zed the propz:':i.etar'j' 'car::.ers ‘as the greatest éange: to the

.---u-r—n

B ,‘ ”_,trucking :.ndustry in that "they cake t:he c::eam and we ge: uwha.t s lefe

‘ovex", noting that somévﬁr“dpnétary cirriers even bave permits from

.. the Commission and compete across’ “theTboard, LTL and truckload;~at the
. end: of thé:.r pféﬁi'iétarywhaul ‘with-the - fo---h:.re industg.y for back-r
“hav 1 “Be comcluded by voicing disagreanenz w:.th the- staff’lsl
T detéi':;iianonzl’thatﬁpermitted .CaTTiers-cannot.: lawﬁxllysconduct a
ln.nchaul LTL operation that would be of any con:pet:.tzve signi"f:.ca.nce

to a- cert:.f:‘.cated ca.zr:.er“"d" PSS AT
) w.-.-)‘..u) . e RG] :....: '
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"7 Harold Frank Culy, =% 2B/ executive ‘vice” Preﬂdmt of Bayview

_‘rruck:.ng, Inc. A ce:'tn.f:.cated h:.ghwé& éomon carrie: of teuzpe:acuze

ol w-f.. P LY,

“controlled commodities as well as a zadial and conz::acc pezmt: “_hblde:
~ through affiliated compan:.es, _testified of his f:.::m s short ‘and Tong
 line ope:gtzons, ‘of competz.t:.on with ce:t:.f:.cated carriers for both

s 8 sy ey

'LTL and tmckload and of ‘the fact tnat: L'_x;: ”aﬂnd’ spl:.t;. accc{mt fdr
' '80 percent of_ the:.r traff:.c.lg/ I-Ie too ‘testified of tne ca:efrﬁ.

e ‘__ o

'attention chey necessa.r:.ly _pay to mamtaim.ng a good “balance of tra...fz.c

Rt M ekt R

stat:.ng that the:.:: prof:.ta“b:.f:.ty depends upon it] ancf “that fthey “mist

[t ..., -

_,__compete for boz:h LIL a.nd tmc&Ioad to mamta:.n that nalazice. 'ﬁeA '

- v--y o o .y

' | jdescnbed the:‘.r exper ence cperat:.ng an écqu:.red comon caxrier”

e m =

o truck::.ng operacn.on ‘rumning ‘up into ;he Sierra foothills from’ Sac“'amento,

Y e Rl TR S

. and of ‘how t@e ccmpe::.t:.ve foqth:.n 'oased pemitted carr:.ers“’ e
) "skimmed tHe _tra_tﬁf:.c" w:.th the ::esult th.a.t “his’ f:.m “was only a‘ble to .

NI

| break even beéause 95 percent of the:'.r t:raffz.c was :.m:erI:.ne. “’Ee

e e S e Y e e e e -

test:x.f:.ec‘ "xaw he’ ..,erves "Saz Francz.sco from Ca-son‘by :.ntm:lin:.ng

h:.mself and how Sal:.nas :z.s serveé dan.Iy from Modesto and" Cér£5é.

i~

= e,

termnals. . He -3 dzsagreed vn.th the staff's deteminatﬁons that 1)

,--.- P

B N Y
Vet et |

..‘.—a-.-z— - e

i '; a pemtted ca.me:' camot Lawfully conduct a’ 'iqe haul "L'J:L operacion

P ..A_,....A

18/ ‘Culy is also a member of the board of directors of Western Motor
Tariff-Bureau, active in theCalifornia Trucking Assocn.ation a
former-officer-of the.Common - Carxriers. Conference.in Califom:.a,
‘as, well as having been a meober of the mg:.nal Interstate™ ™

-Commexce- Com::.ss:.o:i”Carner Grozzp wh:x'.ch f:.led the-firstocarrier
"owned tariffs.... - A=

vt o ve . P
~r et 1o, + r )
e )

-Jnll P

19/ with TTL smgle oomponent sh:.pments ::oday p:oduc::.ng about 10,pe::cen:
of their revenue, Most of their split delivery componenxts weigh
under 10, 000 pounds.
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. that would, be of any. campet:.tive siganificance to certif:.cated carriers,
or (2) tb.at competit:.on ‘£om propr:[.eta:y ca.niers is so limited by
_cost factors a.nd othez cons:.de:.-at:.ons as to be of ...nsigm.f:.cance to

4wy

the business of cert:.f:.cated carziers, or (3) thaz: t'iuckload shipmemx:s

;a—-,—-.
1w Lo

are. of lessex. mportance to, cextificated ca.rriers than LTI: “terming

e

these, scaff determ:.nat:.ons 'contrary to the faccs of’ life 5 the =
ol o Y - "vr*,-w(\ 0

Cal:.form.a truck:.ng inc}ust:.y. et i ST

v = sn- ;--».p',--

S Ma.rv-in. R. Hollen‘beck d:.str:.bution manager' for Moo e Business
Forms, :esc:.f:.ed that today h:.s fira handles app:o::x.ma:ely 80 percent

,-‘-.-

_of its own Californid baulidg, ‘both LTL and t_ruckload’ amount:.ng o
500,000 poz.mds a day l:.ne haal a.nd 400 000 pomzd... a day 'Ioca‘.!.’“

TN . ﬁ,-w

ut:.l:.zing 10 line mcks 45-foot t:a:x.le..s , and 26 Ioca.l' cfeI:.Veéy trucks,

B T o

with the rm:.m.ng 20 percent (v:.rtu.ally all L‘I.'D go:.ng, minly to
cert:.f:.cated camon carners w:.th somez-overﬂw*..o peraitted carriers.

.,_,..,

Before imstituting ifs .own propneta:y operations 401966 it utilized
both certificared and permitted carriers:for all: its ITTL and
rruckload sh:.pments. ~Describm¢, ‘the pr:.mary consideration in deter-
-m.m.ng “WHéther o use company-owned dr for—hire trucks: ‘asileconcmie, - he
test:n.fied ‘that ‘£f the company truck could ‘do-it~for:less ‘than:the
- publ:.shed for-h:.re rates; Y company “truckimake's ‘the ‘ru, but ‘that’ :.f
they ‘Raveno ‘back<haul- :hey “£2rm {t out ‘generally. - He too=disagreed
with ‘the- staff determ.nat:.on ‘that competition from-proprietary carriers
iss6 1imted -‘by cost-£actors and other considerations’asTto-bet:
:.ns:.gnif:.cant a.ff:.-rm.ng -that both certificated and permitted-carriers
_"aggressively solicit his business. Eollenbeckwconcluded’byv:estifmg
that his ‘firm's t'*czck:.ng operations-are totally apart fromaits-pmtmg

* business, “and’exist Rowhere else fm” its ‘matfomwide- .operationsyo
existing in the West only because of the particular economics.




4.54997 Bl
Prop. Rept.

P e

B L A M R e

"‘h E;: 7 dent of Di. Sélvo 'rr:zcking Company, Cha.rles James

e - e e

,Lawlor' foz"mef preszdent of the’ Cal:.foz:n;.a ’mu.ck:.ng Assoc:.at:.on and

L

‘2 pféséin: d:.rector of th.at organ:.zation 'smce“ 1963 test:.f:.ed o_:‘:‘ his
'substant:,al experience not only in certff:.ca.tecr trucmg opera.cﬁ.on.s,

L e e e

oo -m-e-r S s ey JOr

but also as pres:.dent o:‘:’ u&WlQr ‘Motor Express, ,-; pe"'.nitted carrier, in

‘-n--v--uo—-» R o

perm:.t ‘operations, and in Di Salvo iz e.arl:.e:: years wb.en’ .:.1:' held

hy e

. permit and contract authont:.es. . He test::.fied that Di SalveTs ™

f e, -

'tmckload busméss, 50 percent of thq ?aen.gnt and 25 percent of its

A s d

,Areve:me, allows it to exist iz the L'I'L bus:.ness. = some areas',

-a.---.r-v-..- o .

he testz.f:x.ed fo:: exan;:le, Salmas, :x.:;bozmd ..t :.s 90 percent ‘L’.m: and
. outbomd 90 percem: mckload Not:.ng that- S ST

Ve

- n e

o ."If we are. haul:.ng one way it's a Toser. ;We 'b.avé"" e

to-haul two ways--and we bave to khaul both ways -7 T
- oo with maxdmm-payload, -And that.meass .in. mOSL. . .-- -
_.cases_going both ways with a2 certain amount of~
" truckload -treight and ‘a “certain ‘amownt of “LTL =7 1:
Ereight in ordexto-fully utilize oux equ:’.pmem: .

e R

- -He, a.sserted. that thexe-would be.no practical way to SUpPpoOTt : the 1.‘1'1’.

o R oyt

into Salinas without the back-haul truckload fxeight f£rom Salinas,
given the “rate -structure .in.which--he . must operate. - ,Lawlor -2LS0

I

.. pointed:.out. in his testimony. that LTL a.llowsa. carriex:To. top . load

.-and/ox xrear load a truckload. sb.:.pment with LTL; -that. "bo_h unto..
~themselves would -be losers,.. -but togetb.er -they.becone:, .«p:r:of:.table He
considers his-competition to.be the thousands.of pm:.tted comnon,

L roE-eontract.carriers-in -the.State.. EHe, descx:.bed D:. Salvms,ﬂ.,,.,r,

e e L.

‘~i"rea.sonab1y successful” -use-of leas:ng t:ruck a.'nd d::.va: to ﬂpnvate

-y R . ST

- -shippers;in efforts to-head:off.the growing fleets. oi.,propr:.etary

-eton

carriers.:.-ge-also- not.ed the many.. perm.tted c.a.mers ~who' opexrate _as

O A e Gt

. - B .
T Bt o T R i Rt ol -
, - o o e
SOLNSVODL TLLOJTLTTELT unD Toooos

-y Liad

o .y -y ~' e -y
DOLL TTLEL Ty "'...- D M—w"ﬁf
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common carriers:--even-after Commission. cease-and -desist.oxders..~

-
[

- uatil caught, naming-Bay-Area.Los-Angeles. E:q:ress as.one. .. wb.:.:'.le,u:
Di Salvo has-lé4-terminals,-lawlor -stated. that. termal locaz::a'.cn is
very insignificant as far as competition is conca:aed and, tha.z: in

[ R

-the Los Angeles. - San Francisco. lane, c¢competition.is- la.rge:: £rom

- those-carriers. who -have no . texmimal.in eithex. ;.oca::x.on than £rom. .,
those: who-do. :He: descr:.‘bed bow. locat:.on of. a temminal, :z.s an., econom.c
decision. - when. it- becomes moTe econom.cal to 'brmg in, frezght and

s

 break: it down for reassemblya for local del:wery, you, locate 2 .-

terminal. - .Until then.you. operate. w:.:hout oze. = volume comes,. f:.rst.

---~, P -;.vv...‘,.

.He tes::.f::.ed that many permitted -carriers. ba.sed in Los. Angelgs w:.:h
a-terxzinal-there handle. truckload Los- Angeles -.5an ¥ j'_‘:cancz.scqw da:.ly,
a.nd» scme develop.. mterl:.ne .arrangements to se:_:ve further af:.eld,,,,n

o et b e e A e

espec:.ally with LTL;- and that many. otbers.-with-no ;em:.nal at all.

Yo aemeins

use loca.l

e A ane

. e im: car—ie::s., Bttt - e e

. NN R - -
: re - - s "y -~ r,f--v e e
- L 1. I e

srno, -vo Lawlor completely d:.sag:eed tha.t pemn.: camers camoz:

(e

lawfully conduct line haul operatiomns compet:.t:.vely s:.gm.fz.cag.tm to

-

.-cextificated carriers, stating-that on the. conr.rary,,x:hey, are. strong
competition.. s He: also disagreed with. ,the, stafi'a fxzth@\de:qrm:natzon
- that competition. with proprietary- carne:s. is so.limited by, 'cosz:'
facto::s, etc.; as: to-be.insignificant.to, ce::::.f:.cated c.mers,“,nomg

e e »-....v ' e e gyt

. that..80.percent: of the- trucks registered-in- Ca.l:.fom:.a &re, 1ot

- o m s n-....a « ot

::eg:.stered to. the; mek:.ng cozpanies undex :egu].a.tion,, and, z:h.at wi.tbout

Fun o e st e te Wt he ot e

. them;-all- that business they -carry wculd g0 -CommORn- O, pe:m:.tted, carriex.

I P T

He also-asserted-that parcel delivery.. carne:sxrg no: eliminated as

R L R e

competition by the weight -J.:x.mtat:z.ons placed upon, :hem.,,, In conclusion,

'--—-yvms.

~Lawlor:testified .that. "co::g_:»et:.t:.on -:.s mch tm;ghe:,;zow tha:n iv's ever

et W - o o’ ¥ s it

been",, and -""that, CME and Delta would .probably e, Di Salvo s, b,:.ggest

(PR RS -
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compétitor “in“all-eur-lames™; ‘and repeated hisvdisagreement with the
staff that" truckload {5 of lesser’ mportance ‘to certificated ca.rrie:.'s
than TIL7 “stat:.ng*ag...m that 70" I.TI. carrier-¢an succeed: mthout —
truckload G TITICOITY Nl Dl Idatimt o et orn sepe W e e e

- -dau.- ‘n-\_.-.-—‘

sy
P

R Appl:.cant 5~ f:.nalmtness, “Marsrin-Di- G:.Lardy"‘ presidentrof
System 99, -a” cerz::...:.cated-geneml comod:.ty ‘Common carrier operating
20" termnals throughoa*' most*ofwbe State;- testified that-’tbeJ""“
truckload” port:.on ‘of Bis-businéss ", iistal "key-£actor” because in:
almost all- mstances mvolving- inter-teérminal or Intercity-moves...

5.1: prav:'.des the g:cea.cest souzxce” of- our backshaul, the balancing™ '
fa.ctor", and’ by the~ combmat:.on ther are able to add- LTl as" top and back _
fre:.ght: to truckload “as-welllas to® - WATTY tnckload" trailexsTtos LTL
trailers. ~1n” add:xtion, he testified; ‘maby-cistomers- require” truckload

- to” be“tak.en w:.tb. LIL.” - Theix" truckload “involves 16 percent of-Tevenue

' and 38 percent- of weizhe. - Without it Gilardy stated,:they:could: not o
handle the LIL and stay in bus:.ness. His competirioniszcertificated,
permitted“ contraet;~radial® common-and proprietary-carriers, and the
pa.rcel* del:.very ‘services. " He" testified that some of his competitors

N

opera:e out" of one term:.nal "some” with none,- and ‘others;,: for example

* in~the" San~ Franc:.sccr “Los-Angeles Iaxie; ‘operate- through’ interline
a.rré.'ngements mthout termdnals in the area.’ He too disagreed (1) that
" permitted” camers, substantial compet:.t::.on- for’ bis L':L cannot il
law‘ully conduct’ hne Haul” 'L'EL opeTations in significant competition
o cert:._..:.ca.ted carriers as assertect by ‘the 'staff,”(2) that proprietary
ca.rri’éfs' are so limited by ‘cost’ £actors to be ‘insignificant. compe,t:.tz.on
t:o cert:.f:.ca.ted carnecs, notmg -that -the  best trafficigoes L o
p:opr:z.etary “and ".. owe’ Just get the -Teftovers.. 2™ (3) ‘that -pa:cel
deh.vcfy' carriers are not ‘Substantial ~compe...:.':zon,‘“ noting that seven
‘Sercent of his revende is Hird- edrmed  ‘Sinfshiphent;or :(4) that”




AJ54997 bl
Prop. Rept.

truckload is of less importance that LTL. In this last wegaxrd he
testified that twuckload was "absolutely essemtial” both to . .
complement. LTL om. £ront-haul and to. accomplish back_h.aul to get “the

i Aok e G e

trucks- bome. - EHe: asser:eg £inally. th.a:: California. trucking is getting

e T -f--.l--u e FN] RN

nore: compet:.t:.ve cont:.nuouslyA and. aclc:.ow..edged that System. 99 had

AT PN

- -acquired some accounts. and. moves: pzevn.mzsly Al...trans P
.. Staff Rebuttal... . .- " e T

RIS J...r" AT T T e D NI e e

-- . After: appl:.ca:n.t resced. its case. on the rehearing phase,

- -

-

v

o s o b horin

the sca££ xecalled., its. expert. witness Sm:.:b: wb.o tesz::.fied of. h:i.s

[ —— "~'~a.4 -..a-.--v..v.

d:.scussions with. Alltrans pet:sonnel over use of 1, 724 to rep,resem:

e

the: pumbex: of. sh:.pment&in theix. response to che ey the st:aff

PR N ,_-.a.., 0w e v

o conducted_, and he eq}m.owledged,.tbat he. was aware. th.a.t :.t was an

R R T TR '\’-.J-...; (e

-estimate;. .tha,t, assertedly, actual .reeo:ds were m:.ss:.ng.e_- JSm:.zh“ _,‘, -

N
L R 1 e

~admitted .that ‘he had .not been aware. of how exten.,lvely_Alltrans ha.d

At - oy

- £inally used 1,724 ox a mlt:.ple in :espand;.ng to. the sm:vey.w He

L

agreed that he. and’ tbe s;a.ff had- not, audited o ver:.f:.ed carrier

’
[P R [ O R J-JAJ-Jn«--'

.. responses by means: of -£fleld v.;s:.t:s, nox had he. followed through. ;_f

Gt s s [N P s n

"‘"l -

- when..carriers d:x.d not. fu::n;sb. data on percentages 9:4’: fh:.pments
.,,,-we:.gb.mgﬁless than 101 pounds. ) e

[ X ]

.Both, .staff -and applicant subm.tted concz:rrent f:.nal

Tt e -

R arieeaig .nﬂr-r--. -ﬂrro»

s e s . o weatn ..Ju...(..-w-.-\ -

briefs .-a;'nd concm::ent f:.naJ, ,rebutta_f._l 'briefs An tmely fashion.

Y st
ol - M ow‘.—..-.ﬁ-.._../....._.
v, S A-A \

.._ﬁ.e)u S et

~e T
o Al o

oo : » - e -
1 . * "y ™
D /i cly B ca W Chww e J)f oo

. 1 " . LT
D menn ey em SN -~ oo o . . R
o W-s. Wi & At s s y Ay N . X no e A T o 0 . T -y g by mat N
v lr Ll BIITLLIS T Lme 4...»._.0. Toms SRLIIRI,
PR . . -
o o i oo . . -
X . - - e - " o et s - .y 1 e s e ) )
R ¢t el T D e e PRSP St P | »

- - o o e e M e R . B
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RSN it apuiate SRS s Sttt o B b SR Lo Yol T
Wt Wt may s -, '.-',-\\,' Y N

B L LT I P SRyt RS AW LT s e,

A )
o ¥ o e S o

-32-




A.54997 Bl
Prop. Rept.

LRI SR
PR

Dlsmzssz.on s SSTTIURD LI DU Ry bnnlnonmmn sonms e .
“

, Restraint of trade acts have“the:.:: orn.g;!.n in- the"'common”
1aw and are rooted* m the concept of- encourag:.ng £ree competition: in
open ma.rkets. ‘rhey a:e ba.sed Tpon” ‘the- assumption ‘that competition is
the best means’ of‘ach:.evmg 3 maximdzation of wealth with sociological
and economic benef:.ts to the gemexal publ:.c. The majo:: part_ofithe
antitrust f:.eld is covered by federal ‘Statates appli’eable o
act:w::.t:.es sub_’;ect to the’ federal ‘commerce’ powefm‘i‘h@ ‘Sherman ~
Antitmst Act ‘of 1890 (‘.LS T.S.Ch Sect:.on 1) i the-basic fedexal "
statute, expressing in- gene:.'al ‘terms ‘the’ comon Law polfcr against
monopoly as’ it applies among the seve:al states, ‘District oL Colubia,
fede:al temtor.tes, and’ m.‘th 'fore:.gn ‘Datiops. Follow:mg adopt:.on
 of the Shema.n Act, Cong;:ess ‘passed in '1914 ‘Two dsze:en* ‘but inter-
related laws - the I-‘ederal ‘“Irade Commission Act (38 StatTIT -(1914)),
as amended 15 'O'.S‘ C Sect:.on 45’ (1964) and the Clavton “Act (38°Stat
731 (1914)), as ‘amended 15 U S.CF Sect on 12 (196&}."" “The CIayten Act
is more detailed than the Shérman Act*, -and’ amongst Ats wohz’b:.t

is that which p:ov:.de., thaz: the a.cqm.s:.":.on -of stock or -mergers ‘are
proh:.“b:.ted where the effect "ma.y ‘be’ substant:.elly to -Iessen
compet:.t:.on, oxr 'to tend to create ’a mnopoly" (Section <7 ;; LS 0.8.C.,
Section 18). And, as amended in 1950 by the Celler "Antimerzer Act",
Section 7 is also applicable to mexgers accomplished by acquisition
of assets as well as stock. In California, the Cartwright Act (1907)
(Business & Professions Code Sections 16700 et. seq.) makes wmlawful
a "trust", defined as a combination of capital, skill, or acts by two
or more persons, firms, partmerships, corporations, or associations of
persons to restrict trade, limit production, increase or fix prices,
or prevent competition.
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L N 4

" . 'Ihe fede:.'al la-.nt::.t'z“ust la.ws Statutoz;:.ly are wforced by 2’

Genecal ox the d:.str:.ct attorney of any coum:y on t.he orc}er ef the
Attorney General institutes eivil or criminal proceedings o’ enforce

.« § g *

the prov:.s:.ons of the. Cartwright Act. Regulatory _agencies do not “have
jurisdiction  to: dei'e'rmme vs.ola::.ons "of the.antitrust;laws (see
People of the State-of-California v 'PUC (1962)" 369 “US*432 at 490, aad
see Califormia: Business &. Professions Code.- l6754). "Nor are the
agencies str:.ctly bomd" by the dictates’ of ‘these’ Iaws, for they can
and do . approve actions which’ v:.ola.tee antitrist, pol:.c:x.es- where other
eeonom.c, soc:.al ‘and’ pol:.t:.cal ecns:.derat:.ons ~axe*found to be of

»A"

Wemd:.ng :.mporeanee. " In-short,. the an::z.f:mst laws are merely another
tool- wh:z.ch a” regulato:y agency employs to & g::ez_ttec»or- lesser degree

¢

to give. mderstandable ‘content tOr t.he broad sta.tu:ory concept of

the "public - mterest‘"" (Nor:hem Natural Gas Co. v.Federal Power
- Commission .-(1968)..399 F 2d 953 at 961.).. In. Northern Califoraia .

Power- Agency. v- PUC (1971)- 5 C-3& 370, the. California. Supreme. Court,

L Ll T ———

noting. that: "...since the graat of exclusa.ve Jmsd:.et:.en %o the_-
£ederal: courts; has-not: been beld. to- preclude fede::al ad:nim.stra::.ve

et Rt e g

agencies: froo- cons:.dermg antitrust. p::oble:ns, .z:here :.s no reasom o
bar -state administrative agencies -from such.. conce::ns (:.d.., at, 378)
and that by.considering- antitrust, :.ssues, this.. Comm:z.ss::.on wculd be

S il Wl et Lo m et ' e

. = merely-caxrying,-out: its: legislative manda r:e <o, der:em:me- whether

PP -.-—-.-4

the -proposed; action: would advance, th.e publ:.e convem.e;:ce and neceoszty.

e - -t

' The Court.-concluded -that:.. "'rbe Commission must. place the :.apor:ant
23 -;-:puhl:.c policy -in favor of ~£:ee compet..t:.on An the .scal& along wzth

LR LS P S

.. the: ‘other rights and interests of the gene::al publz.e.';__, (id. at, 379 )

- A el

. o~

. N e T Tk s e Temt g e m i e e, .

AN D AL St o " helete SoTe
- ooy, s ) e ot - R I R _--a.--.m - u’:m.. - l A 1 u‘:‘)\. ,4@;.. - e




A.54997 Dl
Prop. Rept.

R approa.ch:.ng its charge from this Cqm:.ss:.on to evaluate
\a.nd p:esem: ev:.de:nce cm. the compet:.::.ve a.spects “of the" Alltrans

e L

acqu:.sn.t:.on by Delt:a the staff was plough:.ng relat:.véiy v:.rgz;n £ields.
In the past, in d:.schargmg :.ts respans:.oz.l::.tz.es unda: tne H:.ghway

P mdbae o, wt

Caniers Act-';_‘ o o e e

”“"" M lataned «-o-pt-n. PR

"eto fp::eserve for the publ:.c the full benef:.t ‘and™" T

- use-of-public highways‘consistent-with: the-needs-of L o
ccommerce without unnecessary: congestion. or wear: and
tear upom. such highways;y to secure-to ‘the- people P
just and-reasomable rates' for transportation dby-../l

- carriers. operating upon:- such- highways; and to.

 secure . full and warestricted flow of traffic by motor

- carriers over-such highways which will adequately <- -
meet reasonable: public- demands by- providing for z:he .
regulation of rates of all tramsportation agenc:.es o
so that adequate-and ‘dependable- sexvice bylalli~
necessary: trassportation agencies.shall be.ma:.n::a:.ned
_and tb.e ‘ull use .of the b:.ghwa.ys presexved to the’

R “publici™ (Section 3502, the- Public- Ut:.lz.t:.es Coden )il ot ,.
this wCommissn.on-has-focxzsed :no::e: on*;x.ts- licens:.n regulatory, a.nd

gmerally ‘bel:x.eved‘ that’ because' of ‘the 'm.ghly xegulated‘d magure: of
the transportation ind:ustry “Imder wadich rates and: p:.'act:z.ces were:
subJ ected to’ meanmgful regulat:.on' and supervision’ by ‘the> stateto the
end that they weze theresult. of ‘the considexred: judgmen.t. of:.the
state regulatory* author:::y, ‘that common caxriers were:to @ G.a.:ge
degree msulated f:om ‘application of-the antitrust: laws.’ Since =
Northern Bwer“‘Agengy v PUC” (supra) -this has <hanged,” andthe :important
 public polfey :.n favor of free -co:::pet:x:::.o:r ‘mist be placed inthe:
ééalé along with ‘the"other TigHts' and interests Of thegeneral ;public,
. f Recogmzmg -that “the m.a;;or pa.:.'t ‘of ‘the amtitrust experience
' rests in ' the federal ‘arenz, the staff ‘determined thatithe “evaluation
of a proposed merger for antitrust purposes should begin with the
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"Merger Guidelines™, ‘Tssued ’Ma.y -30,°-1968& ’by the United States:::
“‘Department-of Justice, describing the standaxds msed.in de:mm...ng
- whether the -department willichallenge ‘corporate acquisitions and:
“* mergers-under-Section<7- of theClayton Act.  These: guidelines .are
- £ramed in-gemeral terms .and apply. to all mergers aund acquisitions.
‘In‘enforcing Section 7 of the ‘Clayton Act against ‘horizontal 'me:gersz—o-/
the Justice" Deparment ~accoxds - pn.mary s:.gm.fn.caa.ce to.the size of the
market shaxe held by both the acquiring.and the acquired £irm on the
prema.se ‘that the la.rger the market share he.ld. .by “the ‘aequired firn
the more: l:.kely ic-is. that r.he fa.z:m ha.s been. a.sgl;gtanml competitive
influence iz the’ ‘market or ~chat concentration tin: the parket will be
s:.gm.f:.cantly :.ncreased 'J:he largei'”the share helcr by “the acquiring
£irm- t‘b.e more-likely it is that a.n acqm.sit:.on w:.llgmcve it towaxd,
ox-further eatrench it.in, @ posxnm "of -dominance “or ‘0f shared
market ‘power. - As relevant to- the :.nstant ‘case, tb.e..ult:.mate question
in a2 Section 7 p::oceed:.ng is whether the a.cqu:.s:.t:.on ‘has the effecz
of "substant:.ally lesscmmg compet:.tn.on in"the elevart ma.rket. That
_‘relevant maz'ket :.s the "area of e.ffect:we compet:.tzon" (_tandard 011
Co. v U.S. (1949) 337 U. S“'293 299-300 n. 5), and”"def:.n:.ng a.”market
tzzms on dn.scoven.ng patterns “of trade wh:.ch a.re followed in’ pract:.ce

e

_(U.S. % ‘United Shoe Madhinery Co;pi 3 (1953) _llO T Supp 29557303

(D."Mass 1953), 2££7d;7(1954) ‘347 T.S. 521)% Within this context, a
__ maxket is defined both in terms of its product dimension aAd“fes”
L -39087-'3Ph1c dimension.: 2 :

- ", - M -
), vy : -~ o
; — e R e e e e i P e
RPN . .‘,._, ,\F_..,__r.,“,_ _‘»“”"_—, . ~ 3 i et ams v —
R ‘. PR M b «—/-uv“p ,-‘,-l.

- A . X e - - -
R ‘. . 0 ‘ " bl

__/‘Horizontal“mergus are. nm:ge.rs be.:wee& direct-competitors.

o i ottt - ‘/u'.-.l

L oy e
).../...n.t..-..--_ LYRN ’-

' v i .«/_.4

e me e e o - -
st A ..,—J_J,.. re 1o
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Droduct Market

In a Section 7 proceeding against a corporation marketing
tangible products, -the -determination -of a product market.can.be -

. relatively -simple; but in a matrer involving common carziexs.in the
transportation industry, -a.-service rather: than.a-tangible product. is
sold, and defining that product. market is more complex..-.However, the
Supreme Couxrt :in Brown: Shoe €o. v T.S. -(1962)--370 T.S. 29 hé$.set
fort.’o. guidelines :fox determination (of -2 product market as-.follows-

MThe outer boundaries.of a product market are. vt e
determined by the reasonable, mterchangeab:.l:.ty _
of use or the ¢cross-elasticity of ‘demand ‘between -2 -
the ‘product itself and substitutes-for it,. -However,.
within this broad market, well defined yabmarkets

may ‘exist which, in themselves, constitute product ™ -
-markets -for- ant::.n'u.st purposes., -(Citation omitted.):
The. boundaries of such a submarket may be determined by
examining such practical indicia as-industry-orpublic
Tecognition of. the suomarket as a 'separate.econocxic. - -~
entity, the products' peculiax characteristics and
uses, un:'.que production facilities, distinct customers, .
distinct prices, . sens:.r:.w:.ty o p:.':.ce changes, <304 -
_specialized vendors.} (ld at 325.) .

In ‘._:he :.nstant proéeed:.ng the dete.::nmat:.on of the proPer product
. ma.::ket is.a ma;or po:.nt of d:x.sp'.zte betwee:x the st:aff “and” De..ta. v

-u- ..-.-f.-v -

However, the a.bove gu:.delp.nes g:x.ve flex:.'b:.l:.ty, and _even whe:e g.b.e:e
- :,:.s .some compet:.t:.on between wodes. of t*ansportat:.on mdnstryvidv
| a core Sub—ma“ket ev:.denc:.ng econom.cally s:z.gm.f:.cant compec:.ézon
between only the pa.rt::.es :.nvolvect ™ ..he“acqutsit:.on*can be'- *isolated

by.usiag a'i:luste. of. Sémce"' concept.-z-y st

- . P .
o = a har e -, P P

v et
(P P L S

__j In U.S. v Philadelphia National Bank (1963)-374~ S 321Cat"356~357,
_the Supreme Court accepted the District Court's determination that a
" cluster of products (various kinds of credit) and services—(such as”
‘check;ng accounts and- trust adninistration)-denmoted-by-the - tern

"commercial banking” comprised a distinet line of commerce which

constituted a market sufficiently exclusive to be meaningful in terms
of trade realities to appraise the probable competitive effects o
the proposed merger. Other services wexe excluded from this market
as being insulated to 2 significantly marked degxee from competition
for one zreason oxr za2nother. " -+~

37~
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ot e e
- - oA e

-

.-' i r'r ',.m

e oy e 'I.n the :.nstant matte::,
acknowledged tha.t the broadesz: poss:.ble product mrket would 'be tha.t 3
of "transportatmon serv:.ces ) but that wb:.le :.t would const:.tute a e

e T

prodtct'marli’et'for some "pu'époses, it is nor .y p::oduct market suff:.ciently

Ve et e A bt e e v o)

precise for Section 7 consideraczons.': Aeeo'd:.ngly, the stafﬁ spl:‘.t

this. broad. general Enafket into :.ts fn.ve component modes of . u
transportat:’.on."z?/,,,_zhe sta.f“' then analyzed that oze mode where:x.n o

- -...-.‘.

Delta and Alltrans actually competed. aga:.nst each ot"zer - the moto::
vehzele mode T and soughz; o . :.solate é _core of services the.rem wh:.ch
would serve as, an appfoﬁriate sub-market :Eor Sectiori 7 cons:.de:ations.,
After analysis, the staff detexrmimed that a central “core of’ iaotor o
freight traffic which would be most reflective of compe::ition ‘between
Delta and Alltrans was, to 'be fm.nd m that narrow DPand of semces

o T

. embodn.ed in general commod:.ty I.'I'L transportatn.on -zz’fexcluding TL as

[,

P

e =y v e ey oy

22/ Railroad, water, p:.pel::nes, “airera t, “and-sotor vehfcle. TL LI

23/ The staff's approach -to definition of both the proper 'product market"
and - ''geographic markets'. for purposes-of-Clayton Act dnalysis.in this
,proceedmg is closely patterned upon that followed by the ICC in

- Navajo: Fre:.ght ‘Lines, ‘Inc. -~ . Investigation of Control = -Garrertt ™.
Freightlines, Inc., (1976 122 M.C.C. 31&5, Navajo.-the -1CC used its
Clayton Act powers to prevent an invo ltntary taEeover ‘of ‘one motor
common ¢arrier by another. In defining Its: ‘product ﬁmarloet “in. :he
federal proceeding, the Comnission-- the."cluster.of . sexrvices"
concept_to f£ind a hard core service in which Navajo and Garrett “had
some ‘comparative and- oompetiz:ive advantages over ‘competitors with
-different’ characteristics.  Noting that in the.interstate. freight
transportation marketplace notor carriers have generally preempted
the LTL f£ield, the Commission ‘concluded-after-detailed-analysis-thet

- the-relevant product market was movexent Of LIL. general.commodity

. -traffic over regular routes by motor common carriers of’ shipments

" weighing between 100 and 10,000 pounds.  In-defining-its-relevant
geographic markets, the Comaission: -adopted four.of -seven. proposed
.City-pairing traffic lanes, rang:.ng between 564 and ‘1,235 miles apart,

~ 'served by both Navajo-and Garrett. " It-should be noted-that the"
product.market adopted: by tb.e ICC-is currently being challenged-on
appeal in the U.S. Couxt of Appeals. Argument on the appeal was
heazrd Apxril 7, 1977 and 2 decision is pending (Navajo Texrminals,
Tne. v United States, No. 76-1635 7th Ciz. filed July I, I976).

~ o~
-~ -




A.54997 bl
Prop. Rept.

b 2ing of "lesser ..mpcma..ce" and miniqh_pme:ts as ':aving a c“oss-elasm.ci*y
o:. demand of 1 pe:cent or less.} "’hen, .not:.ng wh;a.t it terxed to be
:.nherent d:.fferences in b:.:a:.lar ‘sexvices offered ‘by propnctary car*:.e*s,

s

:.-ad:.al h:.ghwa.y common ca.r::x.e.s, hghway com:ract _.camez:s, passenger ’

stage corpo-at:.ons gpd pa*ce‘.!. delz.very carrn.ers, the sr:aff exi:ludef’

[ERP R o

‘ these cm:.ers from cons:.derat:.on as compet:.tu.on, éssézt:.ﬁg mtha.t" s "a

- n.‘.-.n TR R --,4—’# u-

practical mattér t&ey prorv-f ded no meam.ngful economic” “substitution” o:.'
reasonable :’.nterchangeabil:.ty of use for the general comodfty “TIL

—../m B

shipment that ‘typically moves by common carrier truck s i "‘aﬂd" -

N

conc"l.’uded tbat geperal comod:.ty L‘I'I. Sh::pments in intrastate x:ite*c:.ty
tra.nsportat:.on wouIcI ‘be “the proper ‘relevant p*oducc ‘market “in th:.s

s v-v-,- I

proceedmg to ‘test for possibie ant:.-compet:.ti've consequenc‘es in ’::he

atalt o,

acqu..,s:.t:.on. T e

Ly N «a,.-s—-.‘-- T em e .

On tl-ie other hand .Delta argv..es that the té.p@réﬁﬁate "u‘b-

R

-'r—v--r-. P -~ e
ot -.4 [V wr o aw J PORPP o

T mInvanms TnTzl

N e

market for Sect:z.on 7 cons:.deratn.on u:icier tne pa,. t:.cular c:.rcu:nstances

..{ e - BEEL T g

preva:.l:.ng id “the Cal:.forn;a truckmg :.ndustry mist Tacluede all” semc.
“which are interdependently in .actual.competiti on, keeping.in. -
m:z.nd -the. ~economic: . real:.t:.es of the -market place. Delta. notes thaz:

ghway comon car-:.e_s must ha.ndle an we:.ght -class:.f:.cation., of

Lo

”
R vt

b s

(m) 5 and ove:r:_mlo ooo pounds (:rr.), in o:cIe:: ’:o da.scharge th"é“.?s',?a"mce
obl:.gatn.ons of the:.r ce:r:t...fa.cates, and ti:at .they are. in.,"héad 'to “head"”
f:.erce -compet:.tz.oz: w:.th ':he pe*mitted”"parcel del:.very, zand :progrieta*y
caxriers -of the: Sta.te for all of "that £rezght- - DeIta ...he:eéé:':é”
cont_ends that the- obI:.gat:.on, aon.l:.“y, and*- w:..ulingness« oZ= the: Jh:.bhway

"-icou&&on'carrier ‘£o-offer, codpete £or, . and handle: m:f.,t’l’t.,and ;..u
servn.ce, ~each ..nte:dependent upon. the othgrs,“ each‘*:.ntegralf To: :he
ha.ghway-—comon carzier’s ope*a.z::.on, a.nd eéch economcaily :.ncapaole of

o :.ndependent em.stence int ":he—'real world" -is evidence .aat.,these
| serv:.ces comb:.ne o constimte a; dz.scemble and :.ndusc:y,,recognized

‘-cluster of se::v:.ces wh:.ch are n:.z fact

Came .
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_to. the. -shipping public.. . Delta contends that to.dzsregard the inter-

,.4....:......~ [

dependence of, these services._ is. To_ignore: the. commercial. realzty-of

(ST Y - e

the Calmﬁo*nxa t*uca&ngwindustry, azd noting. .he regtlar and.

oo ! it -

ek i ek o o

subStantLal competmtton fnon penn;tted carrme 'S for both-L”L gnd.IL

ey - P

shipnents, the substant:al competztxve overlap existzng w‘th parcel

B

- delivery car*;ers, and the hdgh elastmcmty o=, demand‘that exists .

N kT s s - v-‘f_-ru

between private and common ca:r;ers masserts that the relevnnt p*oduct

e v

- market appl cable to th;s proceed;ng_conszots of the movement of gene*al

. ./.«-f-./l--

commodlt;esuof all Ye;ght ﬁlasszfxcatdons by.comzon, . permdtted parcel

PRET
Soew e ,...'- ,-—,( - -., —-wm.

delxvery, and proprmetazy carxiers. e e s .
..o A8 noted earlier (see Footmote 23),“che §ta££'s app*oach in

- A e R P

thls p*oceed;ngmxs patte:ned Lpon that of the U. S Departmentpof Just:ce

',.,..,4.._- .

dn, the Navajo. p*oceeddng cnr:ently undertappeal.ztthe staff defznntion

. -—’ua-l

of the relevant produc*”market in. thds  Proceeding as, being "zntrastate
;ntexclty for-hdre transportat;on of gene*a’ commodzties in lots of up

e - el

to 10,000 pounds per shipment” .ds. close@y«s;mdlar to that adopted by

S

the ICC zn,Nevnlo. Whether ;uch a. close transgosztion.(grom tne

B

federel to..the. state arena is-appropriate, cono;derzng cextnzn

0t

dmfferzng.charactermstzcs of. the Calzfornza trnckdngvzndust:y ‘rom

...-..u-u [ PRI »..',.-.r 2 -

that -o%, the.. federally regnlated Lndustry, is open.to consmderable

v a0 ...»c...

quest;on, especlally when cast aga;nst the vastly di ffering dxstanees

P M

znvolved zn the ¢ity. pamr:ngs chosen by the ICC and the te:mdna; B
pazrings chosen by the C?UC staff..hIn the ‘ederal case, -even .hough

T S w2

e recogn;z:ng that ETL traffzc constituted ‘but one of the cluste" of

" of! general conmoditles,

truckdng sexvices provided: by the: regula. Toute motor -common-carriexrs
2&/ the ICC found that the*e was’a“general

MR S

24/ LTL.accounted for-73:percent of -Garzett's revenue-and: 62~percent of
_Navajo!sirevenue. “Navajo-also- operates:a "p*otectzve* sexrvice,
" division!'y speczal and-distinet: from.zts,LmL 'for. the purpose of
-handling- commoddties.requzrzng protection: from.thewheat ox cold.
Thisrdivzsion is: operated wzth owcex operato:s,;:u T

O Y
o e ey ek e - =t
- - u.,.4._ e e b
[ SPIN S a
sled e L
Sae e A ey e
™, .
[ S &
Do T e e e g .
e POIS AT CIP SO 8V A R
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’ ,_'_"pré'empt:zon of" the LT field, ...ead:.ng to'aa "alnost comole'ce don;ination of

“the " carriage of LTL traffic’ 'by regular ::o'ute com::on came'rs “of general
commod:.t:.es ",‘ 'and conc}.uded 2frer’ consider ing’ SuC'.h factors as p:‘: ce,
"_qua.ln.ty of semce, speed i ﬁovement relz.a‘bilizy, flex::‘.‘bilz..y, N
avan.labzl*““y 0f" pn.clo:p and” delivery, s:.ze and"wc:.ght rest:.'ict:.ons, and
_specml conta:.ners a.nd packag:r.ng, :bat there” wa.s no" substitutibla”

o "semce a.nd that therefore L‘IL const:.tutecr a. ve"y exténs:.ve and‘“

":"acqu:.sition of -Garrate by’ ijo w:.tb.m the con"ines of the geo'éi'a'.ph:.c

P s e e

market there iavolved. TR TSRS A A
S 1o’ Califom:.a, however, the  movement of L‘J‘:L t"'a.ff:.c is not

e

g .'\completely domna.ted by highway comon ‘cazriers.” “Thera" iivarS;*...-
.sigm.f:.cant movement of LTL by*bozh p"opneta.ry “dad" pez}mit ol carr:.ers.
.'V'?Whe?-'e-ﬂs ‘-’-1'1 “Navajo the’ ICC concluded that’ proprme..a:.y carr ors’were not

.~

' 'a factor; that-the” l:.kel:.hood of LTL m.ovement.;‘by “private’ carriers

I T

"ovcr ‘the long d:tscances (564 ‘to1, 235 "miles)’ between the ci":f.es paire

oo ]

in- :LtS geograph:.c market was ’"p-'actically nil" competent evz.dence in
tnis procecd:’.ng establisned th.at “in’ Cal:z.fo*n:z.a the movement of h:tghly
"'a.ted I.‘II. particularly ‘the“heavier TTL weigbts, away from’ hig}:way
common’ carr:.ers 5" prop*icta.ry" 'ca.mcrs is one of” the movemencé‘
""occm:.ng Y the transportat:’.o duotry th.ct is’ causing significant

consequences ‘o’ the h_ghway comoh carriezr: A sthper has b.is own
flcet ox leascs a propr:.etary ‘1cec 2—5-/a.nd at each and eve:'y in.st.ance

- P T
PRI RS ) .

s Q/ The: pres:.dent of:one la*ge h:.ghway ‘common-carrier,-Di Salve.Trucking
Company, .testified in this- regard that his.coxpany, does a reasonably
successful "very substantial” business In leasin “drivers-and-

- -equipment--to-shippers-under-MRI-2-as-oOne-neans-oL-cowupeting- wn.th

wprivate- carriers.: Itiis.interesting to'note corroboration oLl this
movenent: from-the: stat:.stics'prov:.ded in this:Commission's

.. publication.'"Distribution. of:Revenue by ninimm rate: tariff" for
calendar.years: 1974..and: 1976, 0L which: we: take official- notn.ce.
Between 1974 -and 1976 tosal revenue. from all Minimum:Rate-Tariff
transportation increased 14 percent; MRT 2 TL revenue :.ncreased
15.3 percent; and pazcel delivery statewide inereased 51.5 percem:,
while MRT 2 LIL revenue increased only 6.7 percent. 3But MRT :
(revenue from rental transportation) revenue increased 22.3 pe*cen.

41~
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cousideriug different types of freight over differemt lanes, he makes
Shall_I tender that shipment to 2 common carxier > OF. shall

O T

” lﬁohap at ;n _my. owu vehzcles Abundant testamouy elearly established
:_that there axe mauy suostautaal shappers who ship the creazb the highly

a“rated LIL traffzc iu“their own. trucks and tender the skam traflzc to the

26/ ,But“the,poant.made is that thas is ETL traffzc

t.-—-'v- LT N I VRS —.J.—-«-.J-t

”vwhoever ca:rzes ,at, and that the eommon earraer eompetes dazly wzth

-........,-»... ,,-"“ =

thewprop:aetary fleet shappe* fbr zt aud lt eannot be zgnored as non-
competatrve.uwwhw o e _i i,":"f'

ce oW o e e """'"

ey In,Navago the ICC concluded that over the loug dastancee

PR Lt ad

) anvolved,ln the pa:ticular,fbur ci-y-pazred traffac lanég adopted as

Vet o e

its geographac~markets Lo test coupetatzou,,
_carriex, usually lacking,termanals and p:ovzdiug "znd;sc*umxnate,

,-.,,...,‘,-

cozncadental nou-scheduled unperaodzeal itinerant, ambulato:y" eall

- ox demand .sexvice, for the mo§? paxt handles TL and does, a0t compete
2

.I» . .'; effeet:.vely in, the, L‘Il. ;aread, == and therefore exeluded b.im ,I.u,

Cal Lfornaa,_on the other ‘hand, thas dlstauctaou is uot uearly so clear

B ..-_ -’ ey

26/ The distribution manager of Moore Business Forms, shippimg 500,000
%

‘pounds lime haul-and 400,000 pounds-local daily, testifi “that his
. company .consolidates: its: approxamatel 500-pound -components -and
.ships approximately .20 percent by highway common carrier,
transporting the balance itself; making Judgmeuts on-an-economic
basis regularly:whethex:to/move freignt via-its own fleet oz -via
common carriage. Its primary comsideration is back-raul. If it
© - has---no-back~haul-on-a-rm~-it- Surns it over.-£o.a.common-carrier.
.+ The only.place the: cozpany opexates its own fleet is- 1n~the West,
.and the activity:depends.: strmctly on:its own. economles .

For a discussion of. distinguishing: features of" the 1:*egu1ar
“route common carrier as viewed by the' ICC see:- -Transportation
"Activities of Brady Transfer and Storage Co., (1947)- %; N.C.C. 23,
.. aff’d Brady Transier -& Storage Co. v Unitec States; ~80-F. Supp. llO
- (82D, Towa (1948), aff d pex. cariem 33505, 875" (1948}).

PP DTN

. .. )
r """"".""’ ~
C T e e --~./
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T [ -y -_,‘-..-._,. S

NP

'?:u' The uncontrad:.cted ev:.dence :.n tals i:r&:eed:.ng f:cmz those 3.::. the
) :.ndustry is to the effect “that the :.xregular Toute dommon ‘carrier’s

ey

Cal:z.form.a. coup:erpart_, the rad;;‘xl pe:::::...t operator, provides- 'regu.lar
ancf sgbstantn.a‘l coxxpet:.t on for ooth I and TI. sh:.pmen:s:zg /= ‘Em::ples
of substantzal L‘IL busmess, partfcz.larly :.n z:he spl:.f ‘del:.ve::y t*'affic

T i e

from la:.-ger sm.ppers, 1ost to perm.tted carr:.er compet:z.tion werd éited.

Indeed an ‘executive of one Fresno based perm:.cted car*i:"e.., Mamoth

of Calz.fom:.a., Inc., testified that he and oz:her pemitted caxiers
’ ::out:.nely compez.e '"f:.e::cely" w:.th cert:.fzcated ca:‘r:.ers ‘for both LTL
“and TL f::e:ught, that 30 percent of Marmoh s ‘business is 1775 and

o g

tha.t‘ V:.t daily TS tb::ee sehedules :.nvolv:.ng ‘100 OOO pounds‘ m “each

ST U R

d:.:;:ect:.on of m: spl:.t del:.very £—e:.ght between San“?ranc:.sco ~and Los

et .

Angeles. e e < . puelszolomenen | lnamelsiarion

o ‘rhus, rlt s cleer :ha.t zmlv:ke tHe feetuai: matrix apperta
to the regular route éomeﬁ car*z.er :.n the fede-'al case, ..he "Cah:fo

e e e

‘ "*‘“-"-'compet:.t:.orfori.'l’l. ~fron-both-the-- propr:.etary—ca.rner—andwthe,m -—

ety T

‘permitted: carriex, and :.t :r.s .open’ to ser:f.ous guesta‘.on 'whethe:.' “this
-significant’ ~and grow:.ng compet::.t:.on ‘at ,z:he time of: acqu:.s:.ta.on can be
. d:.srega::ded in- settln.ng upon ¥ 3 real:.stn.cally dra.wn :eleyané 'p*odn.ct

A e Vaawd o oo

B market for: purposes of CLay-:on Act~ Sect oa_a,,?_.u-‘tests,_' 2 B

R - . Rl ieslm s
. _/., e - i ¢ .:-I ..»»J-J

28/ ‘Almrmber of rad:Lal and contract caxriers.engaged-in significant LTL
competition with common carriers were named:by.various witnesses
- (in .California the distinction between radial and comtract carriers
. :-is.in practice, laxgely illusionaxy). The. presidents of-both =
s Divsalvorand ‘System’99. £flatly zejected the staff's: ‘assertion that
- -a _pexmitted. carrfer:could-not:-lawfully: conduct-line-haul: -LTL
operations-that would-belofrany: competztwev:.n.gnﬁicance. One
commented that were it 50, "I wish someone ‘would"tell-the’ State
of California about that'.
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-;Unfortunately -the -issues raised by this. proceeding relating
to the scope~of the -relevant -product V:narket to ‘oe ~app1:.ed in this
instance c_!o not end nere. ’.I.'he co::e :.ssue a.s to the relevant product

s el A haad e

_market remains:, Sho;:gld, | ..he p_:odt_ct ma.::ket 'be 1 zited to LIL, 'or 'should

Ty

f:.t :.nclude m:.m.s, I.TL,a;:d ’J.'L” “The sta.ff reln.es upon the ‘hold:.ng 4a

e s PR,

| “:"Brown Shoe Co. v United States (1962) 370 U. S 294- "325 'tha.t ...well

T e .t

"l'def:.ned submo:ke s may e:c:.s:: whzch :.n themselves, oonst:.tute product

B

B i e v

' '_markets for anta.tmst“ptrposes ; ‘_and that the p:o’aucc market D2y “be

e s L ey v w T eer

| defmed 'oy the *"*easona‘ofe :.nte*changeabzl:.ty of us;e or the crosé-
flelastz.ozty of dema.nd ‘between the p—oduct v:.tsel‘ and subst:.tutes for it".

- - ek N

' ‘The staff’ contends that’ whethe* De];ta a.s”a ca:r:.er “can su::.-v::.ve
- exclus:.vely a.§ an’ I.'I'I. cax*:.e. oz ‘TSt of“’e:: m.n::. “and “TE-service as

Netatud

A well to su:v:.ve :.s :.r*'elevant, that ‘the” oroper a.pphca.‘ole prod::ict

e T

'ma.rket is def:.ned :.n terms “of " mtercba:ngeabz.lz.ty of tﬂe serv:.ces on

o el

- -

behalf of ‘buye*s - not othex sellers:, rely:.::}g upon“’the “statement "by

T R 2

the U S Suprome Court in United States v T:: I ‘Du E;ont ‘deé Nemours & Co.

L

,m(1956) 351 U. S. 377 395 t.bat.ﬂff”'" G B g

-

"In cons:.dermg what {s the’ relevant “market “fox” -
" ~detexmining the-control of:price.and.competition -: ..
-no-more definite:.rule.can be_declared than . .
that commodities reasonably interchangeable by~
- consumers: ~for-the. same puqoses make up that. o =.. .~
'part of.trade.or .comierce., monopol:.za.t o, of ca
wh::.ch ::xay'-be*n.llegal Mo e e

But :.n asse*t:.ng t’ua" "Appl cant bas endeavored to “show” ..h.at “anong

T Ar s

motor caxriers, each of these’ Ic:.nds of ‘sexvice [m.ni ‘I’L‘"and“TL]

e A
- e e

-

e ———

~is mtercoangeable to ‘some. extent that Delta contonds . that ...

—— i g

truckload is an- adeguate'substn.tute- for L‘IL.'.'.?';" t'.‘:ze’ st:.-r.'.x’:?:'~ hés missed

PR

~'the- thrust, of Delta s assertion..’ Delta is: not' conteodigg, that minis
"are a.n- adequate subst:.tute for L‘IL, o™ th.at therec‘is a.Jstf:st::.tute b
- L'.T.'L"..,' ‘Rather, and relying. upon. United States v Grinmell. Corg. (1966)
3845 7,8.7 563, 572 where therSupreme Couxt:(noting:that wnlike:the
situation in Brown Shoe, herelthey: were dealing "with ser_nces, not

with products') held: 2

-
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TeS$ée nobarzier ‘to combining ‘In 2 single ‘narkes
- .a rnmber. of -different .products..ox servmceswwherg e
that cozbination reflects commerczal reelztzes,’ ]

. e

P

. Delta contends ;nat where the ‘market is defxned 'S0 naxrowly as to

RS

zgnore eemmereial'realley or the znterdependence of thepva;;ou; servieea
and’thexr combzned Amportance to the sudeéss of ;he buexgess “as a whole,

ooy e

. ;. fazls of Lts essentzal“pu:pose oe‘provmding“a*true“pzetuée of"the

_,_....‘,

”_‘eompetztlve marketpluee bexng eested In Grmnnell the U S. Supreme

Court, upneld tne fzndlng of tbe D;strzct Cou:t degyxng the contentzons
©of the U S. Department o~ Just ce that the varzous types of se*vxces
offered by accredmted central stat;ons suCH ‘as, for examﬁié;"surgla_

T WV

ularm servzees, flre a_arm servzces,\wate:flow alarn serviees, and
sprznkler supe:vmsmon servzces,Jwere so dﬁfferent that they should not

v e IR, Kgeei )

be }umped together to make up a xrel evant p:oduct market. The Supreme

- wo

.Couft determzned thut the emb—aczve overall servzce offe*ed by the
: compeny was that of protectxon of prope:ty, and taaz 1: would be

Threalistic™ to breakdows that mazket into. the varzoys kmnds of
protection, services offered since "Cenc:al otatxoﬁ companies reeognzze

that o compete“eéfeetrvei§;dt“ey must'ofﬁer all»or~nea:1y all types
of service.”  In Grinnell"the cou.t~refe*red to. andfrepeated its
earlier holdzng iz United States-v. ?h;ladelohia Nat. Bank (1963) 374
U.S. 321 (where'again; ".llservides;‘notiprodcts’in“the mexcantile
~sense, were involved.”) that "the cluster of se*vmces"deno.ed by the

ety

term, "comme:cial bank;ng” zs_"a dxst;nct lzne of comieree

g_j In-United States v Philadelohia Nat.: Bamk)-at- pages>356-357,-the
Supreme:Court agreed with the District: Caurt t ''the. elusze* of
products (various kinds of credit) and sexvices (such as checking
accounts” and trust adm&n_st*atzon) denoted by the term-~commercial

. ‘banking...composes a.distinct-lime of- comme:ce,,«ead,deceﬁnzned that
. "t is clear that commercial banking is a market swff: iently
inclusive-to:be- meanzngful in texms-of trade realities." By-footnote,
- banking servzceS‘o-fe*ed by. commexeial banks were stated to;include:
‘ L e i e nr (Cont:z.m.ed} ~;‘,'2; T e S R o R e B e

v'.d.- ...».‘...-a: ot ot

- .
B R S
- 5- I SILLATTC T .
.
.

ek e
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IRy

‘vétﬁtedrulﬁln our vdew the lumprng together of Yerzous'k;nds_of'““

bt iy

- qe*vxces makes for the agproprzace market... i see ng no “reason’ to

I e e sy

drfferentrate between ’lrne of comgerce\;n\the conitext of the Clayton

R

re”,

Act and part of commerce for purposes o‘ the Shermat‘Act f'““‘
‘ . .1t must be recogmized that 'im the rnstant proceed;ng, 2s in

Grznnell.and Philadelohia National Bank. we also deal with servrces,

-~ -

not mercantzle products.' Both ernnell and Phrladelghra Ve tfonal Bank
are relatrvely recenc expressrons by the Supreme Court on "lzne of
commereef dealzng.wrth services." We belreve that the lumpzng of

N

servrceamrnto a servrce package ""line of commerce‘; “or "relevant

product maraet" approach as followed by the cotrt in tﬂeeeﬁszgnzficant

S RPN

. cases, rs squarely on porn“ grven the fectual czrcumstanees'rn'the “case

LA

before ws. In oux gprnion the s..af4= ‘has farled tohestablrsh‘oy a “faix
preponderance of the credrble evzdence that the relevant product
market in thrs proceedrng rs liﬂl ed to EIL." Instead the evrdence in

e, 4 e

market rs broader.' From .te_em*dence p-esented it encompasses,the

l: movement of general commodrtzes frezght of"all wezght classrfrcations by

[

‘ common, proprzetary> permdtted and parcel delrvery carriers. "AS-we

have seen, the record heremn rs replete w;th c-edible evidence “Ehat
in terms of. economdc trade realitzes prevarlrng in’ Calrfornia at‘the

e A

tune of thrs acquzsrtron, Delta and the other leadzng commot “earriers
in order to compete ef’ectrvely and remaznrrt busrness must offer and

i e g

furnzsh the shdpprng publrc each category of“frerght transportation

e - PR - e s

PR \J igde PR PR

B L I e

29/ Continued. L ettt et

acceptance- of demend dcposrts from rndrvzdtals, corporatzots,
L governmental agencies,. and.other banks; acceptance of time and
-~ savings. deposits;- estate.and. trust planaing and trusteeship sexvices;
lock boxes and safety deposrt boxes: account reconciliation sexvices;
foreign department services; correspondent services and investment
advice. Tn Philadelonia Yat. Bank the District Court stated:
"It 1is tne comglomeration oX all the various sexvices and
fimctions that sets the commercial bank off from other
financial institutions. Each item is an integral part of
the whole, almost every one of which is dependent upon and
would not exist but for the other.m 201 F. Sup
(E.D. Pa. 1962), rev'd on other grownds, 374 U g 321’ (1963)

~46-
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sexvice - mn:., LIL, .aad TL. The evidence is ...ha.t RO one category alone
*epresents an eeonom:.cally v:.ab.:.e I:...e of ceme*ce, e:;ther to tb.e
_ ca::rier or to the sh:.pper. )

] M:x.rga. serv:.ce
enables eonsol:.dation for large sh:.ppers - serv:.ce they requn.re.
) offers one solut:.on to, the "sma.ll sbipmem: 'problem Wi 5

commen ca*ner could*not offe... accepcable L’I’L service te n:uc?:_z of_ ':ne
sear:e - ch:.s n.., because of the -zeeess:.ty of generatmg bac‘k Spaml™

Exh:.b:.ts s "RE2I and

R-22 demonszrate the gross mbalance on three rgutes-‘ San "'E'm'nzi‘éeo-

w»—-‘c\- -4 v‘ n.ﬁ—

Los Angeles, Saczamento-zos Angeles, and Sa.linas;Loe A;dgeles._’ 'rruck.;
earry:.ng L’IL from the ,Los A:zgeles Bas:x.n to the northern areas’ ca.nno: '

S s e ;oas -

develop suffn.c:.em: LTL tra.ff:.e for the -'etu:r:n m "< they "mast ‘have

LR T e

:he ‘I’Lback—haul or they coz...z.d not susta:u:x the voluﬁ:e of’ nor:hbound LTL.

AT ek A

_ The. eoneept of ba.lanced :E'.Low, :.ntegrat:.ng all th:ee elzagﬁ}faeatzens o

fée:.éht, is 2 faet of lz..e in the Calz....oma truck:.ng mdusc:.'y;h ‘we are

! »h—-\

told- _absoiﬁtely necessary to the" "bottom lz.ne", and ‘to d:.s::egard ‘the

A -

mterdependence of m:.m., L"’L a.nd TL. :.s to :.gno‘reﬁcome:ca.al reality.

B ,..;---uu -

Comon carriers. ut:.l:.ze the same @:ployees, te*m:.nals, and eq_u:.pment

o ¥

0. offer and__p::ovn.de all three cozrponents as a paekage o£ transportat:.on

B T

serv:Lce. Wheﬁevér poss..ble the. cemen ‘carrier t*gcﬁ_“w:.ll take
everythmg it ean get when p:.ck:z.ng up f’e:.ght. / All elassn.fzcat:.ons

s

.of.. & sh:.poe* s f*e:.gnt a::e handled th:ough tne cqmqn car::':.erw s T

Fvinriy e -

term_na.l and 2s noted in :.xh:.b::.t R-ZO typ:.cal fre:.ght rans” carxy all

e lass f{carions of frelghts ”“Tb.e‘“staff“contends‘ mhmce‘”

VI l..«..

g__/ A5 the president  6£'Di Salvo testified: “"Onceouxrvehicle is backed
_into, their dock we try 'to take whatever- itiis thattwercem; including
’ thoee that night -go- o an-‘operator”such’ as” United: Pa.rceL»Serv:.ce."

., 4 - - .
o b i e e T oA [ . RRCIVRvaE o FRSS U A L Z
v
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differential between parcel delivery carriers and common carriers on
small. paeka.ges should el:.mmte pa..eel del:.very carriers froum the
relevant serv;.ce market in that ‘there-is no cross-—elast:z.c:.ty ‘0f£-demand.
Bx..t the scope of a. releva.nt product market is “not” govemed*‘by -the~
presence of a’ pnce d:.fferentzal L a.nd as we- h.a.ve ‘Seen’ “the" a.bil:.ty
of the” common “carrier” <o provide cer*'a.in 3dditional services- (fastexr
del:.ve-y, t::aceab:.l:.ty, COD “etel)" does enable “Afm 0" eonpewfor a

- share alben.t small “of tha.t elass:.ficat:.on of freight. 2/ In’ United

St:rtes~v~ Ph‘.x.ll:'.gs'ourg ‘Nat. Bank: (1970) 399 U S 350 at 360 the
Supreme Court caut:.oned tbat*"Submarkets are-mot-a bas:.s forthe
d:.sregard of “broader” line of comerce that hag econom:.e “significance."

 and in-United* ‘States vGreater-Buffalo Press,” Ine.  (1971)-402°U.S% 549

the i court followed th.at v:\.ewpoint in reviewing theﬁistricx: Cm:r::'
d:.v:.s:.ozr -of- -the color~ com:.c supplment p*intmg' busifess {nto™ component

Ao~ e

pa::ts, and :.nstead appl:.ed‘ the "a.rea ‘of effect:.ve competz.aion,.::::.le set
down u.n Sta.ndard 0:.1’ Co:*v Un:‘_*z:ed S‘:ates (194-9) '337°0.55 293 at
299 Boo*n‘S. SB[ Ll WILLLUI LU K ST ownlonnotihm oo "f.'“,':':,,f_‘

- P o~

Geogragh:.c Market““‘v B R Bof e St R
et ee o the concept of ar Televant geographic market® for®Clayton

- b

T Aet” ‘Section 7 'cons':x.dera.tlons, the Suprm Court® in~ Brown"Shoe" (a.t-'p 336)
sta.ted that' qe mu.,r be selected o co:.-:espond to-the commercial--

L . - -
BT o T e wemm =
- et am e a PP PERIPE Y A

[

- rea.l:z.t:.es of“ the :z:ndustry and be econom.callr significane. It does

C g e

e S amd T P

. . N - ,»n;- ~ 'w.- T .y -
Zysiioonnillon wifl cesoumsmooonn o nLonunnnn oprn

- AN Il . A o s s

e LT ) Soam s . am - - - . - M
Lo e o : -, . R o - e ot ,.,~ '__“',_,
. FR— ety g e hh g e bt

31/ Tn United ‘States v B T D Pont de \Iemou*s & Co.. -(1956) 351
377, 40L, the §upreme Couzrt included cellopnane in the flex:.ble
o wz-apper market ‘along with glassine and’ grease-proof papers desp:.te
the £factthat 1t costs two ox three times: as-much. s e

< n
I RS - \

32/ On’‘brief the staff inadvertently recogaizes: the- logr..c <4n-the. -
~.Grinnell determination that it would De "unrealistic' to fragnent
" fhe market into service components since’ the ‘companies " ... recognize
that ‘to. ‘coupete: effect:.vely, they must offer.all or, nearly. all
. .types .of sexvice' 5, when it points up in a footnote the _provability
t much "of Delta's TL-is available because-Delta'carries LTL for

sh:.ppers who require both LTL and TL and prefer to deal with ome
carrier.

33/ Where the court noted that "'Smce it is the preservat:.on of
competztion wbich is at stake, the significant proportion of
coverage is that within the area of effective eompetzt:.on.

48

RETE
e
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oy s

R

..,.J.,not requ:.reethat an ent:z.re st.:.te or that any. eounty oz, reg:x.on

P
- . fee e mamd v

comstitute the, market but. rether more pra.gmat:.cally it means. that

Son o ma s

.- -the. del:.nea.t:.on be made .in-accordance. with. the real:'.t:.es‘ of the";vé.y

A whrch t:b.e :.nvolved part:.es ouilt and conduet their 'busmess. m‘,'

-y anor T S T, PRI e

‘ (Gnnnell, -Supra, . at p.576.) It meatxs ; "eareful ~,e:!.ec:t:'.crz:x ok the

e

market area im. wh:.ch the seller operates .and ‘to. wb.:neh the producer can

""‘pract:.cally turn for- suppl:.es". (Tazpa Elect'-':z.e Co. v Nashville -

LTS Uy——

Coal Co.: (1961) 365.U.S., 320, 327.). The, Courts heve HeTd that so.long

S P it

... as: tb.e geograpb.:.e market selected reflects the _raxea, of, effect:.ve

e g

T s

L compet:.t:.on,':’,‘ it must be upb.eld (Ph:x.ladelph:.a Natiopal Bankw Eufara

at.P.-359). and. f:.nel'l'y'-'- "’*‘he two _terms = avex, of" effect:.ve ecmpct:...n.on
- and. relevant market. - are _s_;ynonymous." (United States v Penéx-ol:.n

,Chem:.c:al Co... (1963) 217 F. Supp.. 110, 119 ®., Del} >' e

L

R

In ‘the. :.nstant case. the sta.f.f assexts. ..h.at,the relevant

PRl

geographic markets ave the VATioas CEAfELc Tane's Between éroepeg ¢

texminals; lanes in which the operations of Alltraps, a:ad the Delt:.

\wa )—’.a..‘

-+ group. overlap and.are.duplicative, and wherein they, .effect:.vely

- o

,-_competen in.. movementwoi tra.f...:.c as_ h,.gnway common.. camers of. general

Atk ket e o~ ‘d" [

comnodities. . The. staff. v::.ew is tb.a.t the market area atﬂ ore end of
-.any- such tra.ff:.eu lane. 3.s lazzely. determ.ned 'by the caxxiers. it being

Mt s e W gm e B A

- thc sphere in wh:.ch he concentrates h:.s sell:.ng efforts and locates

| R e M A B o it A R S A

S large measure %o, tl_ne bappenstance of’ sh:.ppers d:.jstr:.but:.on TETWOTKS

T g e L

. as. well a.s carr:.er operat:mg autbor:.ty and prom“y of ‘a consi@:zee o
a termma.l or- to~ an: establ-shed ‘p:.ckxzp and: del:.very :oute." Frcm th:x.s

i would be to. mea.sure :z.nter-termml Zxoup. sh:.pmen On-.be-othe’r hazd,
. .,-Delta aeser*'s the_t the relevant geogapl:n.c market“cons;z.sts of
B interc:.ty Movesent, of gener‘.I eommod:.tyw&eq.ght ,‘by the. relevent cazriers:

Toey e ,._ﬁ ._-,.... s e LY v
e e v 3 . o o - At L
B B R S~ s PR S A w R A g D S BT "".'.'-I,."

-4 - .
[ . -
.- - R PR ——
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contending that that -movement, :.s not confined to movement.between

g e

v'u-...q e o

. terminals, .but rather, zoves - oy a-wide variétj of ro'z.tes éﬁd ways'%/

L o e ....—..v.- —.—./

.that da.ta gathgreg; on.a te:m.nal-to-term.nal bas:.s :.s :.nadéquéte to

” o - wdw
. - measure actual t'ga.fgn.c "low between ong:.n po:.m: and destz.nat:.on _point

since*necessarlly it does ROE - :.nclude all ‘:e:.gb.t movmg betwem “those

A

points, but depends for :.ts' mélusions upon the operat:.anal

UL S
_‘,, P . ‘-u

- -characteristics of particular cd.me*s. "
gt e . OSSN )‘.. o
e Answermg Qelta S. content&on that an or:.gz.n po:.nt o .

PRV

destina.tz.on point. study. would ‘be approp’:.ate, che staff's expa:t x»}:.tness
a.greed tha.t "’t wgul@_ﬂhave ‘been nice. t’o b“ve cons:.dered every c:.:y ;
as.a. po:'.n:_of .origin,. .QVery.. cn.ty é.s a, point of destmation, ‘accummlated

“, .n.,- e

rhose dar:a- I’hey were not avaa.lable.“ "And T < was fo::ced to z..se the data
. - that- weze a.va:.lable to tb.e carr:f.ex:s. LIt would b.ave been an fz::possi‘ble
_..job in.my Judgment to have ‘to go th:o:;gh every freight “b:.ll :.ssued
by every, ca*r;.er_wz.th:.n the Sca:e of Calzfornm and cop:.eq down the
points of or;.g:i.n:; po;.n:s of dest:.nat:.on of the 1TL sh:.pme:its and
tall:x.ed it all. up. 'I‘he staff wztness conclz.ded that h:'.s_;‘ study sﬁows

o \..‘ ':'

the ralevmt .movement, pf fre:.ght in Ca.l:. omnia a.nd tbat the e

et B - .,
vu...aa.at,',« e -

transportat:.on not reflec"ed :.n it :.s 'so n:z.mscule “that“ i is ha.rdly

[} ot ittt

- wo::th_ tand.ng ,a.br.w:.x.'r a.t" J But ‘Delta's expert witness noted that while

it

the staff study, pz..rpcrts to be of :.nt*astate) q.nte;‘c;:.ty' for-b.:.re

- --.,-,-‘,

1 tzansportat;on", it q,u:.c&ly encfed up with. only "highway coumon )

R

~carriexs and. express coz.::oratxons g,rossmg over $SOO 000 annua.lly in

. h e

~ LTL,.. ancl excludes 94, _‘78 percent of all 1LIL camgrs a.nd 47.7 perc_ent

.

.o
L [y

o ,-,-----.‘hr o

of the revenue. The Delta. sbonsoré&’. expext. assérg:e;l that an”

A deindud fj--.

arbitrary $500, 000 cutoff om a scarewide market might ‘Hake somé
sta.ta.st:.ca.l sease, but. _pn 2. partz.cul’ar trafffc‘“lanefparket’—such*ff

B B .
ST S : I S e R - Lo .

- “m
- .

U 34»/ For. ex.:xmp‘.te, ‘the terminal-to~-terminal approach ent:.rely e:ccludes
T . 'significant’ competition’ faced by 'common- carriers-online’haul moves
-- by .single. terminal camers, and £rom carriers that: operate with
- 'mo-terminal at all; 'or inter-terminal'operations ‘whexe those
" terminals were youped into-a regional - term.nar” <’>:--"“-:'/"

-
oA, ,-_‘
- m.'—w-‘t-"-t' .

=50~
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’

rcrovmde a transportatdon Sexvice. for a’l commodities throubhout"*he

(RPN

ijtate of Calzdornma,_but cather “tend’ to‘be concentrated in- specmfzc

= e

:T;:geog:aphdc regxoﬁs, such cafrze.s could e signif;cant over” partzcula:

s e

‘lages.” ‘Here they were a—bzt:ar;Iy el:minaced and their {apacton”

e

any given lane was not even invest gated Fovhmienloszenislo
We believe Delta's poznt is well caken Aé’ibéédziﬁitielly,

- e e

a relevant geograp'm.c mefket xms.. be "the area of- efactive competition”.
'Here lt clea*ly ls not. On an arbxtrary or -2 judgmental‘basis the

staff has excluded sma.ller camera u:nde.. $500; 000 LTL gross*w"‘
_“"prop*metary carrzers, permdtted ca-riers parcel delivery’carrze*s,
~ and f£reight forwarders. “Then; of the’ remazning 1057 carriers, R

tmrrn

Judgmentally the number~of”partic1pants zn the survey’is cut” dovm” to

L o maea,

a f:z.nal 38 carxiexs; ‘some of whom pazt:.c:.pa.te n.n any” one -0 the trafLs

ke i o

lanes wb.:.ch const:.tute the staif's geog;caph:.c markets"j “WBAt we have

»

_is a Judgmental sample nct a2 statzstlcally derived sample, ot
"Stat;stzcally it would have been entz*ely possxble o have develooed
a samplmng plan to give representatzon of the &1L range og-E vt

R

transportatzon servmce bezng actually provided by the en:ire *ange
of carr:.ers m.thout an arb:.t::g.ry cutoff" at $500 000." Sca.tistically

EPR N

a random samplzng procedure, takdng a 1argex p*opo*tzon - of the aarger
_,.carr;ers,,a somewhat smaller pquortzon of’the meditm’ aiZEd carrzers,
_and 2 very small proportzon of .hemve*§, very small’ car*iers, would

"have gocten representatzon frmm ‘the total t*af‘zc‘mcvement; andmwould

have provmded some statiécgcal,credibzlzty at the ends B35/ iz L

- - L.
( Al ) . -

-
“-“‘ - o md ie e A

IR
ot

3 / Dr. Daicoff (see n.16 for his qualifications) in gemexzl texms in
~his testimony desexibed a similar sampling plan he was iavelved
- with which, was developed £ox the Washington State Utilities and
*:;Iransportaczon Commission on traffic movement in the Puget Sound
-axea; a- plan-wherein .they developed a procedure’ for -sampling fro=
.-the entire range- -of providers of.a partzcular':ransportatzon

service, on varying samplmn zntervals dependxng’upon-the size of
the carrier. e e

el b hrab ot

-~
P
e

-51-
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¢ mr, o p— L ~ . —,

. - P J-.J B e < e

I.n cons:.dex:.ng further the val~ dity. of the staff survey, we

o L

P

& o

,_,.‘,are n.mpressed with Dr. Daicoff's. testmony, about the :.nadeqz..ac:.es of
. The actual staff.survey instzument a.nd survey,ﬁprocedtre followed - in

o redad

. part:.cula.r the lack o:E d:.::ect:x.on and. control. -Daicoff qu:l’.te prope--ly

Mkt e mb wnlma a4 e AN

noted. that. the questionnaire. sent.to.the ca.mers ;Sor completzon a1d

PR TN RIS R,

- not: def:.ne a.ts terms. ox. descr:.be how the requeﬁ_s_ted data.was, to"be

AN ‘,1--4

collected. 3—6f 'rhe.dpa:ta.c:.pa.nts sh.ould have“‘ been told_‘spec;.fic.a.lly and

o at —t am - e -

s b 1t

--=-;-,completely Just e:ca.cr.ly what . they wexre to produce $0-as, to el:.m:.na.te

PSR VR e o M dand

tothe extent humanly- poss:.ble. any.. gudgment on their, part., But . beze
e th:.s was not. done. Othec than an occasz.onal telephone contact during

;‘.36/ Tor examole,, how sgl:.t pickups oz.split del:.veryM sh;.pments = either
~over or undexr 10,000 pounds  in’ the' aggregate,” were to be reported.
‘As aconsequence. He*-e some ‘carriers sinply cornteddills.of lading,
.some- repo:'ted Pro.numbers, some. reported what they . said to. be

~ shipments, some reported someth:.ng called "transactions™,” and some
-did not tell what ‘they. reported. . The staff intended: shat master
~bills wexe to be reported- as.a. s:.ngle shipment and so treated the
data furmished; but the Delta group, in the absence of precise
- instzuctions. ZoIlowed their. uswal practice and reported:.components
..0f master bills as shipments. whexe the master bill. aggregate, wedight
was less than 10,000 pounds. " As 2 consequence Delta's shipments
in- 1974 ‘as used -in.thesuzrvey were overstated by 1l. 92,pexcent
~ .and QE's shipments by 16.74 percent. Anothex exammle:,
The staff intended that the Delta group’s 1974 data be reported
... separately fox the first 7-1/2 months and for. the final. 4-1/2.
- months, using the Alltrans acquisition datc of August 18 as the
' b::eakpomt, and ‘accordingly used the data Sornished in arriving

— .-.at.,pro;ected market shares in the relative geographic markets.

But utb.e Delta ﬁgroup_ fu::m.shed da.ta. _usmg t‘b.e end" of"J'uIy‘IW‘é‘
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which few quest:.ons were posed by any carriers, ea.cn. carrier used its
o ! Judgnent“ '\Tone of‘ the- :...foma.tion subm:.tted was ver:.f:.ed or
audi ted in’ any rea.l:z.stic way by’ the $tafe:" The :.mporcant consequence
* here is”that’ you o’ not Know what' you “Bave got; ~ and- while you' wmight
have obt:ained excellent data‘ from one car-:.er, when you addv-z:hat to
- data “from” another- carrier for stanst:.cal credibility you have - i

"ga:bage"' :.nfomat:.on becm:zse they ma.y ‘have” used” d:.fferem:« d’efn.n:.t:.ons,

ferent cr:.t:ena, dif exent Catofs - dates*"- etel Poss:.bly« the most

damaging ::esult bawevcr, of“t.,e fa:.lz:-:e "of the* sta*'f tolverify carrier
*esponses relar:es to the data sub®itted by Allm “ e Bis study of
“edch of the 38" responses used by the staff, Dr. Daicoff testified that

~-he :zad—-d;.scoveredwthat»one—-respondent wAlI.t:ans,-.w;tb_some.._?lb_szﬁc

S lanes to cover,” :Eeported“’.!: 7242 sh:.pments on ‘each oﬁ_ugb:-di’ffexmt

lanes,, and amltmple (thce or thrice) - }. 726 on: another eight lames. In

re

. add..t:.on,,for eacn of ano*che* sixlanes; AL 1~r.ra..s repo L7260 amltiple

R I

thereof} sh:.pmts.. Y (C::::.ously, where Alltrans- -,reported 2 maltiple "".
of .:.,724 or. of l* 71& almost: ‘inmvariably it added orxe *::o“t.’ne-*resulta.nt
mmberﬂ Thus; 2s:Dr.: Du:.coff *éomtéd out,. it is patently obvi.ous
i:l-xaa:'~ the. Klltzans 1974 Sigures were’ ‘Eeritious. ...ace wp -:xumbers, a

resule oeyond the laws -of- stat:.st:.ca.l proba.b:.l:.ty., None' ‘the. less
_these "estma'tes 2 went- _tmde}:ec*.:ed and’ were. :x.nco:po::a:gd :;zto rthe
staff stud.y to be. used iz jmék:.ng the' etaff's progectiéhg —-/ But

:he

se. f:.gures const tute me heart o.f the staff's ‘case.:’ Tb.ey constitute

e s ,~—..4 "‘7(
e 2 s - LR e . . e ] ' “
- e v Teoee . N criea el a2 mm eim e T A ws " e e

.—/_

On’ cross-examination, the staff syitness ‘admitred that “Alltrans had
carlier advised that it had only a few £reight-bills for-1974,

and that he was aware that their submission of information was
based on some estimate before the Alltrans Tesponse was actually
submitted in September 1976. After submission he "may have
noticed on, say, two lanes or something like that”, but not as

a pattern. The data was then forwarded to the data bank for
acczmlatn.on and used therecafter without question.

Fad

"%ls3-
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the projectiom:base which:we must accept: to: draw: findings;and. ...~
conclusions purporting to prove antitrust:implications:sufficiently
dangerous. to. require:denial-of this: application’ in-cexrtain of the lanes.
 Azmonve o In ther supplenent: to, Exhibit, R-15: introduced, into evidence
on July 18,:: 1977, the -staff set foxrth.an:analysis: of 23: lanes drawn
from: the exhibit, : Each.-of these 23-lanes- involved.a sub-market with
710,000 shipments. or. moxe in 1974 whexein Alltrans:and the: Delta: group
.paxticipated. © At the: request of the:ALJ: presiding, the staff's-expert
witness ranked the first:.dozen of -these.lanes:into. fivesdescending
levels. of. potent:;.al ant:.tru..:: dmplications :and: s::.gm.f:.cance (see this
ranlcmg- “supxa; pp., Ll- 12) . He excluded, two" “other Janes as being
outs:.de :the geogm-ph:.c ma.::ket and therefore not: relevant here, and
desn.gnated 'the re:na g lanes a.s of less s:.gn::f:.cance. - oux
exa.mina::.on of the z.mde::ly:‘.ng Exhibit R-15 data fo:: the, dozen lanes
- wanked as -the really.significant lanes, ::eveals ::hat nine?:a-L of the
. . twelve projections.showing market-shares: contain: the: "estimated.
cAlltrans. flgures with:the statistically dmpossible.1,724=1,714 numbers
. aadare consequently . worthless: in: this proceeding, carrying 1o .-
L 'preteﬁs:‘lons.:,.‘to" ‘being of ;any probative worth Im an antitrust.--~..:
consideration. In itsucomecurrent closing brief the -staff:chose to
.. focus our attention upon four traffic lames, stating:

"Focusn.ng only on these four traffic -lanes,. .they prove -
-significant enough to warrant a conclusion by the
- Comalssion, "as it we:.ghs “the public: :.nce:esx:,.,:ha:
‘these anti-competitive- influences -are -detrimental ‘to
. ooo therpublic (goods and, therefore, -the.application £or
LT “’,- acquisition DUST. be den:!.ed as be:.ng adverse o the™
:-public interest.’! ol - -

o -
D T _,‘—...4‘ . .,..4..-.&'..- ..,“4,,

__/ Reflecting the staff's ranking: Lane 3: (Chico-Los Angzeles;
lane 4: TFresno-Los Amgeles; Lame 5: Los Angeles-Salinas; Lane 6:
Salinas-Sacramento; lane 7: Chico-San Francisco; Lane 9: Chico-
Sacramento; lame 10:™ Fresno-San Francisco; lame 171: Tos Angeles-
Santa Rosa; and Lane 12: Sacramento-Santa Rosa.

..54_
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These: four 'significant' traffic ‘La:zes, io :he ordex: s.ta..":ed'*in +he
s..aff‘s closing~bnef‘”are"'"? e e GRS R

- SOLNGITLL DL

1"“"" Los  Angeles~-Sacramento: (previously ranked. second).
- 240 LosvAngeles-Santa:Rosa (previously. ranked eleventh).
- 3%~ Salinas~Sacramento:(previcusly ranked sixth), ... 7~

.

- &y Sacramento-San: Framcisco: (previously: ranked .eighthy,
But the’ da.ta pertaining to:three of these lames is. questionable... The
£irst lane listed:was: comnsidered: by the.staff itself as tmrelisble. As
thﬁ sca.ff witness testified on cross-exaninations o Liinny cnuT

PR PR '/\'

"I would point out:that the 1973 data for Alltrans, Lol

- have 2 comment ia thewe; I would not rely .on. tbat....
It appears that there were some data that they w
wmable to’locate. forx.:that particular year, and’ *zh . gave
me what. they.had.. - And it does appear. to. ge -Incomp. e.x:e

to me,’ espec:.ally when you compare :.t w:.th the othex *
.- years 239/ e LOTLn MRILLALE

< WD NCLLLNIRL

In add:.t:z.on, lanes 2 -and3 comtained :x:he worthless 1,724 .’!esz::na es"

P

ucovered by Dr.: Daicofs, wleavmg ‘only the-fourth lanes: Interestindf),
the staff did noti-evem include among the :four finally-selected lanes
deemed "significant enough’ to: warrant a ‘conclusion’’of anti-competritive
detrimental influence, the Los Angeles~San Francisco.lanes:its initial
choice fox: most: s:z.gm.f:.canc la.ne atthe: hea:mg. STmET e LIL

BTl

-
o~
MATLD - [ Ll

39/ 'rra.nscnpt PP. 2073-207'4.7‘-- LonnenTome cmnomniooag
40/ los Angeles-Santa Rosa: .. Hxh:’.b:.t R~15 1ists 5,173 -shipments
In71974 for Alltrans: 1,724 x,3.= 5 _.172 + L= 5 sel3e

‘Salinas-~Sacramentos: . Bﬂu‘.’m.t R-15-1fses: 3,449 sh:.prments in
1574 Zoxr Alltrans: - <1,724 :x-2 = 3448 + L'm:3,449:.. (Precisely
the same figure also reported for the Sac:amento-sz:ockton la.ne.
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But before any of the Exhibit R-15 data could be granted
even pro forma status, it would have to be corrected to adjust for:

“L.: Comversion-of. the 1974 :projection base-to.xeflect: .

- the.end -of July pre-acquisition reporting period. Lsed
) by the Delta g..“.'oup cSu:p_a Pe 24) it

2. "W‘e:.gn.mg the Delta’ group 1974 pro ect:.on "base'to
-0 weflect:seasonal fluetmationssél/: . . -

T An-allowance toallocate for pro;ect:.on PRYPOSEST the
Alltrans. _post-mexrger 1974 traffic amongst all the
competition based upon proportionmate l 73 ...ar;cec' N
-shazres~for: each:lane. (see. the ‘August: 29,1977 - ~
testimony.of. wn.tness lantze, pp..2257-2258, t::ansc*::.pt).

L A

Incompatible mastex, BLILE *eport.ng by the Delta. group
(SUpEa; P 2y -

, Wb.:.le xtmght bmterest:.ng towpueue these ad;uscnents th:ough, it
; ' would only sez_ve*at: ~au:z academzcﬂxercise.—*{t is clear that” “the”
o staff's rel:.ance in z:h:.s proceed:.ng upon “market” share data” da::.ved
from :Lt su::vey to ma.ke determ.na.t:.cms of anti-competzt:.ve“mﬂmces
@ ceoizental to th‘e_’pubh.c good”cammot be credited*:in 1ight“6E the"
shambles to which its survey has been zeduced: “While precfsionTid
“detau.l“m development of~such—-statq.st:.cs :e.s-not crztzcal,wy of
the” 'broa.d picture is’ :.nportanc. (Brown _Shoe, -supra; atSpi-341 ns69.)
Furtbermore,” in detem:.m.ng ant:.-compem‘.ta.ve effect; céncai:catzon
rat:.os and. consol:.dated f:.m sna.res ‘are: not of them.,elves suffzc:.ent

P R R R e s T e e e ama ey

L St

Ay e
<y e,

l_&_/ Delta's witness, .as. well as othex: w:."n#sses, ‘pointed-out that
. Ereight. transportation :.n. California is stxongly- seasonal; being
considerably heavier in the latter part of-each year as contrasted
. to the earlier paxrt. Mr. lantze testified "I"know from my own
- experience in Californiz:industry, because one of the reasoms: they
" have:'the trucking convention in February. is:. that:business, is™
v so-poor. you- mights as® wellthave it then. anyhow'... This-contention
-~ 'is’ amply- corroborated: by the quarterly’ repoxts on operating reveaue
v ckssued: byt our: Systmand P::ocedu::es :B::anch sxmarized An- graphic
form in Exhibit/ 3,012 SuLl : :

- -\.- -~
S Tt aw".-,-v . J ,4..]4.. P
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data fromvh:.ch to detem:.ne wnether danger 1s- presem:,a-'—-/ and the
"gu:.delz.nes of ‘the Department of Just:.ce 'y while representing a statement
of that fedexal, enforcmnt agenc:x.cs pract..cc, are Bot 'b_nd:.ng.
fUnited States v Atlamtic Rich€ield’ (1969) 1297 -F. Supp. 1061 (S.D.N.Y.).)
It must also clea::ly "be zemembered that the, presmptive ~illegality
approach mvo;.vmg the v:.rtual adopt:.on of"a: pra.cticall v irrebuttable
- rule of prima fac:.e :.llegal:.ty in ‘horizontal merger cases (and the
‘ "vconcurrent decl:z.ne ‘0f the ‘Brown Shoe: ('-upra} ""zeasonable probability”
tests) spawned in 1963 by Philadelphia’ ‘\Iacional Back (supra), and
followed in cases such as United States v Von's Grocery Co. (1966)
384 U.S. 270 -—-/ a.nd United States v Pabst Brem.ng co.’ (1966} 384 U S.
546 prov:.ded the cl::.mate in which. thc guz.delmev were bom., Follown.ng
| Vosb and, Pabst, the courts tended to. Iimiz those. cas'e%’ to theiX facts
and. requ:.red that 2. dgté:.led am.lys:.s of an appropr:.ate éeograph:.c

P IR )
market was..a nece.ssa"'y prel;.m:.nary steo to detemm.ng wb,ether a.J .

[ Ol

; 9___/ ;mz.le pointing up the importance of market shares as "ome’ of the
‘ - most important’ ictors",»Brwn Shoe” (at P 322°n.37) also: wit
. cautioned against overreliance-on market--share data,-statin
- "Statistics reflecting the shares of the market conr.rolle
“by the’ :.ndustry leaders and the parties to the'merger- are,” of
....course, the primary index of maxket power; but only a
_further examination of the part:.cular market ="Its"~structuxe,
. “history and probable. future -’ can provide the appropriate..
i setting for judging ther probable ant:.-compet:.t:.ve effect o
.. theimerger,” " .71l"

A_B_/ Where, with:a. paucu.ty of stata.st:.cs, showmg noth:.ng more tha.n a
decrease. in the mmber: of: owner-cperated single.-stores and a
i zorresponding. increase in the. number of. chain. stores, the. Supreme
" Couzt. reversed: the: District. Court's holding that: there was 20
" reasonable probability of. substantial lesseo.mg of competition,
and found a Clayton Act Section 7 violationa.: it i s
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horizontal merger was anti-competitive., (United States v Crocker
Anglo Nat, Bank (1967) 277 Fe. Supp. 133 (ND Calif. ) ) F::.na.lly,-.‘_
United States v General Dynamics Cors. (1974-) 415 °7.S. 486, and other
: roc_e—n: cases‘“—‘“-/ appeax to, have re:.nsta.ted the rx..le of Ph:.ladeloh:.a

\rational Bankas a, ::u.le of pri.ma fac:.e l:.ab:.l:.ty open. o rebutta.l-

.. that. :.s, :.f -an, a.pparent pma ,.acme case ha.s been made o&t,"the mgm:

i

] proponents may still :ebu.t :x.t. Ce*‘ta.:.nly :x.... the General D;mamcs

_court's. qﬁotiéloo £rom Brown Skoe (see Footnote 42) 45 ziven face”
‘value, the , Fule x;ow is, tha.t market shares ,are~ Just Ehe séart:.ng po:.nt

for a.naljsn.s,, some. efforc to assess thez.r szgnzfxcance z.n the

L -«-—u b

——e e
...-.-.-..--.

partzoular economic, setti:_zg of, :he. :::erger must also 'be made. ; And the

s e

. rule.in General Dynam.cs cannot in log:.c 'be - and ha..; a0t been - lizmited

Y T S0 L TTIONT

to the specz.al case of a, f:.rm that c:m no longei' o’bta:.n an esse::.t:.al

- J-

R

(Foot:note l»3), where the court. m both :.nstances d:.scoxmted the

y e e

. significance of. ma::ket vén:}.'&:e pe:centages, and doscnbed :.ts "General

‘.—,-., -.-.-4-,-'-

| Dm:_.cs dec:.su.on as hold:.ng that ma::;cet snare statz.sncs establ:.sh

-l---a;-_ - v~ ,-.-(-;--,

only a rebuttable presumption of :.llegal:."y).' BUt market share

etatlstzcs, -2t the very'least‘“mst a:t*“l:e;a:sc“be“o*ed..ble':.f-ther-a*e
“rto betused: to: pfo%ef a.nytﬁ:.né'::' In’ the” instant-proceeding: : the. staLf

) su:vey la.c.cs 2 val:.c}" statistical’ bas:.s and n.gnores the co:p:g_e:;c::.al
‘realities of the California: trucking' :.ndust:ry, ‘and the.more. we LIy to

' read.into:the: speco.f:.c f:.gures the fo_ther we stray from real:.ty a.nd

. :.""the furthe:: the staf" case‘ c:ruml:«il.e&‘».r i i ta Ul

UL T .or example, in- Exh:.b:.'CS'R-17 and R-l& sponsored, by.Delta the
appln.ca.n ’ ta.k:.ng _:be staff's Exh:.'bit ’%-15 d'.ata. a:x: faoe valuc -Lor

(foxr 1974 pre- and post-acquisition reporting, seasona.l..ty factors, Pro
rata apportiomment, and master bill reporting) and corrected the staff’s

44/ United States v Marine Bancorvoration (1974) 418 U.S. 602, and
nited states v Gitizens & soutaern nat. Bank (1975) 422 U S. 86

- 1758~
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‘ 1974 progected ::esults lane by lane (fqr. .ﬁe 26 lanes«:.nitn.allymm
‘selected a.s a supplenent to z.:'.‘..‘aﬂ?‘:.t* R-ls—-as%he—s:z.gmficancwlanesr), and

e, al .

then"compared the *emlta.nt progectz.oné “"to the ‘actual” *esults”._for 1974,
__The’ resul “was th.at overa.ll for these 20" lanes"‘the Deltarg::bdp'm—»
“ a.cb.:.gyed in 1974 a sma.lle* p*ocort:.on ‘of the” total market :.n ‘these most
mportm;‘;-]zncs*thag thgy ;;eéé;ved in 1973'—2/ In the one’ surv:x’.ving
laneof ;_:he foux” ‘deemed most” °:.gm.f:.cant~~so as’ “£o Be” :.ncluded’:.n the
staff’s c.los:.ng one,.; éhe Sacramentb‘-Saﬁx I-‘ranc:.sco lane- the Delta
‘ g:oup in 19737 transportcd 24 3 pe:r:cen: of‘ the total” shipmwts m":
, '___that lane accordn.ng to’ the s..aff’s f:.gures, whe:eas in” 1974" tbey’

ported only 21\_1 pe::cent “of ‘the’ actual’~sh:x.pments-—a1though ‘by “the

P N T e ~ T ey

' s...aﬁf 'S pro b section” - corrected” fox” the above four” elements‘; ..ney“
'reasonably“wotrld*haée—becm.*able to -tmspo*t--—-§5 4-percent': Indeed
in only six’ o... these 20 la.nes d:.d ‘the’ ‘Delta group ::.:. 3.974‘ ‘exceed the
fj',co:r':ected pro_'; ectz.ons. But 5" theee of these six lanc‘s the Allr'ans
'sharc of the market was neglig:.blea—é/and :.n the otb,er three" —the—~

- “ - . -~
4 P --v....-u---:-d-d.- —r —

"”45/ o 1973 thez had transported; accozding to the” staff's- sm.'vey'
o £s-

-actual Tesu figures, 23,5 percent oL the.total:shipments over
:these-20. lanes;.-in- 1972» they. transport:ed 22.2 percent of the
“actual shipzments,’ whe*eas, ‘after” the correction they” rea.sonably
would-have  been projected to have transported 22,8 pexrcent, .

46/~ Fresno-Los Angeles in"1973 1.1 pexcent,.declining £rom:2,2 percent
in 1970; San Francisco=-Santa Rosa.. in 1973 2.6 pe_cent declining
from 4.6 percent in LY/0; and los Angeles-Santa Maria ' too- negligible
to" be Llisted- by the" staff fox - any year.  Ome:can scarcely ascribe
~a decrease in competition to.anything Delta did. w:.th Alltra.ns when
Alltrans was a negla.g:.ble facto:: :u.'z the ma.::x.et. Rtttk

m....,.'.....@._....q..- .

.
3 Lo o LA nn wnin Do sonocwue

P A e B
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oo Alltrans figures were worthless, being-:flawed by. the 1,724 esti:nates.a—?/ |

- Viewing the. results: im-all of these lames as a:wbole,. Delta-has-showm,
using ‘the staff's own figures as:a base,:that. ,i:;.e;cpgrimg:ed.-_,aﬁ_, overall

o;vdimimution in market:share,:and: as-witness-Vaxozza-testified,: operational
losses for nine months that-Alltrans- operated were: $1,200,000.-- -
Thexefore,. as. these, financial; consequences. confirmed, Delta was no

... moressuccessful than: Thomas, Natioswide: 'Iransport, a..zd, in. :aakmg~
viable: opera‘::.on OEALIERAnS oin s s L Lezinieilo Tom oo nones

e e e e v e 4 -JV PR

[

cnizoziT TFrom - therabove: we must: f:.nd that: even:; :.f we cOuld (l) aceept
the staff's-definition of.the relevant: market as being a walid.: - .
“expression~of the:marketr-applicable im.this proceeding, and :(2) overcome
7 byradjustments and: corrections: the mmerous reporting. flaws,. use oL
sheer..estinates, and misconceptions: in:the accumulation of statistics
inthe staff suxvey, 'the projections based upon: the. corrected .stafs
data when compared :touthe :actual: results. achieved £ail, to-.show. that
the acquisition by Delta .of Alltrans: had an anti-competitive effect
. or influence detrimental to the publ:.c good. But-we camnot accept
- - the -staff's definition. of the relevan: product oz geogzaphic: :na.;'kets
because .as. .wehave -discussed,: we find them: incorrect- expressions..of
the "area :0f -effective ‘competition” :in this service- industry,.and
- not -xeflective of the .commercial realities of -the trucking..industry in
. CaXiformia.  "[wlithout a:definition:.of:[a] market there is-no way to
measure (a defendants] ability . to-lessen:ox destroy:.competition.’
(Wal aer*Proceerqpa.v - MInc.--VMFoodeach .——&- Chem.-Com .—-(3.965)-382
"' "_j; UeSILTZ, 77Oy i =

iv
[
- Y e g - I e LT Tt
bt i 4 e s PR R I e S S M e

. 47/ TLos ‘Anzeles-Stockton ‘where ‘Alltrans’ market -share-in 1973 was 2
~negl:.g:.m.e 1.5 pexcent; Chico-Sacramento whexe -both Delta's
7 rplltrans” shares of themarket -substantially decl:.ned 401973 over
- 1972 but 'where System 99's shares rocketed from:9.3.-pexceant in 1970
o to 35.47percent int1973.showing -the nom-acquisition potential for
T “wvariation in'market shares;:and:los Anzeles-Santa-Maria-where Delta
-gained 22 percentand:Alltrans had"Tost L. O~percent~1973 over 1972.

"r’: L r'\ l
.l . ‘ PR
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Lol YiThe staff!sirecommendation:thatiwe deny the application not
" vomly lacks'substantial: support in-the record; but it Ls at odds.with
- the record. “Expressing concern with the probable: "{mpact.of the.:
acqu:.s:.tion- upon:-competitive conditions. in' the fw::ure“, At lists: four
factors as- the basis for its: recommendation. nt il nuin wib. s
o - The first- factor: concerns: the ‘elimfmation of a compet:.tive
enterprise: "which has been & substantial factor in comperition’s: But
Alltrans was not eliminated as a competitor because of:the: Delta:
acquisition. It was'being eliminated by its own:Board: of Directors
which had elected ito close down its operitions effective August 16, 1974.
LTt was mot merely im a precaricus position.: It was terminal.—~.In such
. cireunstances "market: share statistics give: an imacourate accowmnt of
- 'the acquisition's probable effects on competition’.. (Citizens & .
- Southern’ National Bank, -supra, ‘@t P. 120.) -‘Standing alome they :do not
" constitute a primarfacie. case’ (General Dynamics, SUpra, at.p. 498;
Brown ‘Shoe;’ ‘supra, -at: p.- 322 n.38y United .States+v -Intermationak:
HarvesterCo, (1977) __P2d - 7vh CLr. # BNA, “Antitrust Trade-Reg. Rep., @
783, NoverberIl, 977).— ‘The -acquisition did nov- eliminite competition,
" rather it maintained competition. in those areas ‘where-duplicating
authority -did not exist .and it preserved 400-jobs for at least: an
: addq_t:_cml nine months? time, ~Had . it-mot beex-for theracquisition,
‘Alltrans, ‘in financial straits-determined mpossible‘ ‘by dtsAustralian
owners, wa& doomed to extincta.on, August 16, 1974, g oy

b FER NN R

é-_/ ’L’he so-called "fa:.lmg company” “defense to Section 7 actions (pre-
amendment) had its gemesis in Internmatiomal Shoe Co. v FTC<(1930)
=280+ UsS.-291,~whera there-was-at-155ue-Tae-8C Ul SLTion-0y-a-conpetitor

- of the- stock of 2 firm whose condition necessitated-liquidation.
. ‘concept was substantially bolstered by favorable commentin the
Reports:.of both-Houses on-the -Celler-Kefauver: Ameadment -to Sectiom 7.
- IntBrown Shoe: (at:ip.:331) the:rSupreme Court comxented, *The importance
‘which Congress attached:to ecovomic purpose-is~further demonstrated
" “by the.Senate -and ‘House: Reports o HR 2734 which-evinceran intention

v te ‘preserve “the.'failing company’. doctrine of: International Shoe
Co. v FIC."

(Continued)

- e
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w207 Thessecond=factor concerned:thereffect ofithe increase in size
£ the acquiring. company on competitors:which:remained in-the market-
place. But the. staff's study; corrected: by:Delta -to:reflect fouxr~
previously-discussed adjustments; show:that:Delta-actually:lost ...
oomarketssharest Toavim wannol Loasvnliol wllnuionow ST
tuimert eThes thirds £actor. concerns ‘whether -theacquisition-accomplished
an "undue reduction.in- the:mumber.of competingcentexprises’, - Obvicusly,
" since Alltrans-was:scheduled . to be: shut-down:August-lé-anyway, there
T wastnosreduectionraccommlished by the.acquisition.~:Asvthe-ALS fouwmnd in
his "Examiner's Ruling" of May:-20,:1977.on the:Applegate-motion filed
-May 21,1976  (attached:hereto as-Exhibit-l)s...0) v wlliinronoais
oo "petitionershasinot: sustained: its burdenof-proviag-.. -
. ... that Delta had no intention. to maintain Alltrams as_ |
an operating carrier, oxr- that Delta's representatioms~--
. .to< thisuCommission induecing approval of its-application,
with particular reference to presexrvation of. the jobs
of many of the Alltrans employees, were elther-reckless-
orrintentiomally:-false.t . o o

g Camt oy, e
e R -

P
E PP

‘The record in:this:proceeding 'shows:that: despite: strenuous effoxts and

considerable- economic: losses,:Deltacwas:wnable: to: savecAlltrans.

SO I LY

- W
-.

T e ,A’-*
B g T e L A Y R PRI
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. T

However, in 1969 in Citizens Publishing-Co. v U.S. (1969) 394 U.S.
131, the Supreme Court severely restricted availability of tke

.. defemse to situations: where the proponeat: could: show that- the.

. condition of the acquired firm was terminal, that.all alternmative
ways to save it were fully explored oxr ‘fruitlessly tried;”and that

" the. acquiring- firm was the only. available purckaser.:: Since.then

. General Dynamics in 1974, while not involving a failing company
defense in tne real semse, did widen the" gamut - of defenses -

- generally, -and affords opportumity to.consider:the defense in;

. the .context of a given situation. . It would appear, fxom ~~
consideration of the testimony of Messrs. Golan-and -White on
July ‘18,1974, weighed against the widened defense scope..clearly

. signaled by .Gemeral Dynamics, that Alltrans' 1974 econmomic .
situation, eTZorts to solve it, and ‘efforts to sell, would meet

- 'the loosened ‘requirements of that defemse. - o Lounn: - -

., -,
o ome M

. - T Yty

R L LR , -

\ B - e (PR
[ AP - e a2 o [ R - -" -

, .- . . or

e L AW e sy " PRI
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o The= fourth £actor:relates to whether the acquisition sexved
SRR o3 dep::z.ve ‘othex:competitors:of access to shippers, -thus-depriving them
of-afaix opportunity to:compete.: Where-the 'only: (albeit:-conceptually
and:statistically moticredible) statistics available:show that. the
acquiring company actually achieved 2 lesser market share-than:it-was

n wproj ected to achieve in:the: absence ofacquisition: {androtherwise

Lo, sl

cndemise .of AlltransconsAvgust:18), no:such  finding can-be made.”
crinIncconclusion; cwermstiagree :with: Delta: that -an impartial
~riew ofv .the “record compels -the-conclusion thatsthere: is.no-competent
. ‘evidence thatieffect of the acquisition of Alltrans:by-Delta:"may-be
substantially to lessen competition, or:tend:to-createsaimonopoly’,
an action: proh:-..b:.ted by Sect::.on..? of .the: Cla.yton. Ac*.:.,~ as"amended.
Accoxdmgiy’, we.'see ‘no ;gaaso;z “tor change -our- Fmding _7“1:1 Decision
\Io.-83292 that 'I.'b.e publ:.cf*:.:ite..est' is bet*'ez? Q'e:‘:;ré;i’by authorizing
the’ p‘.oposed transfer tha.n by d:.scont:.nuance"‘ SURAY AT

-
. ;— 'pa‘--n —
- wm

Tum:.ng next to the secomd’ pazt’ of. theo*de* com:a:.ned in

e
L Y Y Rt

L ourDecisionNoy . 83581 . dated October 8, 1574, towits Lvoz.v - '

o~

7. "Tor allow: thetintroductionZ of evidence:with;respect: .
to walver of guzarantees to be made by Delta Lines,
~Incand-Lts-affiliates-under-the-loan-agreement
between Delta California Industries and The: Baok:::
-of America National Trust and Savings. Assoc:.a.tz.on,
- dated ~Septembez 20 --1“972.-~ T s

- we observe that; the: 3msda.ct:.on confe::red upon»the ICG by Sect:z.on 20-4,
- subsection T of the In:ersta.t:e Conmerce Act’relating’ to’ the'issue of

- -t

secuz'n.t:.e& or assumpt:.on of- l:.abil:.tz.es a.s "exclus:.ve and plen.:.ry’ with

-

"tba: Com:.ss:.on. e fuxtheg nptc that Delta mtrodzced..m.bibit 21 -
copy" of Icc - o::der ~. Finance: ﬁbcket \o. 27205 .- Delta J.a.nes, Inc.
Notes. and" Assmptn.on of Obla.gat:.ons and L:.ab:.lity - Servfce' Da.te

‘ ""'December 1, 1972, by wh;;h Deltz I.:.nes, Inc. was, authp;zzed to assume
. ,obl:.gat:.ons oz, l:z.a.‘b:i:x.t:.es wn.th respecz:— to--guaranteemg }zows which

zight be issued by Delta California Industrics om the.terns,.and
conditions as specified in that order. We see no further line of

"263-
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:.nqu...ry as be:.ng necessazy.. The propoment of that part of our order

| :.n peea.smon \Io. 83581 was \n.elsen, et al., -?-nd :.t was 1;0 accommodate

afads .4...\,-.. -~

tbat p*oponent S quest:.ons that we opened an oppo*txm:.ty to be’ b.eard

:.n .th.:’.s reopenmg. Included .J.'). the appellatxon \h.elsen, et~ aly’ at

P e R T R o

tha.t tize was, the preéent su:'v::.v:.ng protestant Applegate Draya.ge Co.,
Applega.te s a.ttorﬁey, “o:: at orneys, we::e present durmg most of" the

o e g e am

rehea:::.ng sess:.ons, a.nd b.ave partic: pa.ted to'a co:zsz.d’erable extent
through July 22, 1977 a.fter which’ the ALJ was adv:.sed that ‘because of

R

econcm.e const*amts they would a.ttend no further, although preserv:.ng
pa.rt:.c;pat:.on.. However desp:.te ample opporam:.ty dur:x.ng the "

I“"ﬂ,-u'-

proeeedmgs, at no c:.:ne d:.d Applegate of"er w:.tnesses ox’ ev:.dence in
th:.s com:exz:. N:Lelsen and tne ot.her proeestants :"111 w:.thdrew ea.rl:.er.

b Y O LV T e

We, concluc’.e t.hat none of these pa.rt:z.es bad a:zyth:.ng further £o offer

, a:’:'z:er reflect:.on, a.nd accordmgly, we w“ 11 cons:.der tha.t Datter as

- " P
L ™ _..- Dt e e .a — u'e ...-A.- ¢-- A :.,. J LS

ey e

be:.ng moot.

-
- e

-y

on &izlyl 7, 1975 pi:otestant Applegate pet:.t:.oned tha._ '

v

proposed report be issued by the presiding officer upon“ subm:.s i“zx of

..of this matter. The issuance of 2 proposed report is d:.seretiona.ry

w:.th tb.:.s Com:. :z.on.’ In view of ..he extende_cf t:.me that t'&u.s matter

e ,-,,-,

. has been wder rehea.mg, and o‘ the opportum.ty “for a.il pa.rt::.es ‘to
} .have fully e:cpressed the:.r v:.ewpomts, a.s wel‘l. as ‘the‘ t::.:ne constra.ints

:.mposed upon us by act:.on of Sectz.on 1734 of the Publ:.c TUtn.f;z'.:.t:.es
Code,‘L we see no reason in furt:he: deIayn.ng :..,suance of a fm

-

_dec:.s:.on by th:.s Com:.ss:.on :.n t.b.:.s ma.tter z_;;:d gz:."l“l deny the ‘petition.

PSRN
‘l - N - Y, Fl .
CILT ST i

‘-)u .

49/ Section 1734: "If any ‘application for a rehear:’;ng is gram:ed"
~ without a suspension-of-the order inveolved, ‘the-commission shall
- forthwith proceed to-hear -the matter with. all. dispateh .and skall
determine the matter within 20 days after final submission. "If no
determination is made within that time, it may -bertaken:by. aay
e -.—"pa.::ty ‘to-the- reheamg that.the -ordex.involved .is. affmed

p e miaa

- ...,-'.u..

- PR
R R N
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oo om g i, b ~* .
r..‘ > e .pe v o - T R

‘; Al var:.orus t:.mes dur:.ng the course of these proeeedings
protestant Applegate has ra.:.sed the :.ssuc of nonconzpl:.ance with the
cond:.t:.ons mtmlly set. down in’ pa.:agrapns 2(a‘) ancI’ 2(b) “of" the o*der
:.n Dee:.s:.on \Io. 83292 dated August 6 197&' “and mod:x.fz.ed‘ by Deez.s:.on

,r-d.n ,-.-

83338 dated Se?tember 4 197& ::.n rega::d to & consol* d.a.ted‘

..‘m ,\_.,- P

cert:.f:.cate a.nd elm:.natz.on of, tar:.ff duplicatioms. ” On J}I}y 18 197a
on the record the sta.ff a.ttomey aclmowledged Delta“' cemplmenee 2.
but sta ed tbat an in l:.eu certificate would be helcr' im ‘a'beyan_ee

pend:.ng resolut:.on of the reheer:.ng ques :.ons,/ ‘I'he staff w:.i‘.L now

be. d:.rected to exped:.t:.ously meet ..he requ emeets oﬁf Dec::.s:.on

el il

No. 33388. All other motions’ a.nd requests for rulmgs raised du::.ng

D et

these proeeed:z.ngs a.nd not ruled upon wn.ll be deemed d’en:e‘d.’“ P

Ll

F:.nally, we adopt as our’ own the ‘vIay 20, 1977 "zuling of

Mﬁ'-\wq .-4,-.- s

ALY Wezss on the s:.x-po:.nt mot:.on conta:.ned in’ p::otesta.n_tp :Appiegate s
petition f:.led May. 19 1976. 'I’h:'.s ml:.ng :.s appended as Exhibit No. 1

»

S e Sy '...4.-...-...,'-

o this. order-. o L S

- bt aaanes |

'F:.nd:.ngs e ,.,

s
e LR

.”"‘""?" h’!“!—“n.

o e, The ::.nt:tastate h;.ghway eomon came:: operetzons of Al;trans
by 1974 had. become mef&émgly rmpro..:.table *esultz.ng in substantial

1

¢ ot -

1osses despn.te strezmous efforts to a:.nel:z.orate “the cIeveIopment, unt.._.

.

:.n ea.rly 1974 the Austral:.an owners determ.ned to' selI the operat:.on

o d any e ey

:_mmed:.ately, or :Ln the a.bsenee of a. sale by Augtzst ‘.1.6 1974 e
um.la.terally shut down the’ operat:.ons. -

o e

2. \Iegotn.at:.ons with one potentz.a.l purchaser ha.mg fa.:.led
t:.me was rzmn:.ng out” when Delta was~approached. ~~le3vmg~~De}:ta-the only

e e, o

m‘ble potentz.al pu:chaser Alltrans had -Tocated a.n:te“'ested'—m the

e A, TE

. -acquis:,tion. w:.th:.n the t,..ne constra:.nts ‘placed: on«Allt:ans*by its
Austr.;.lm owmexs. 1l lsii cigi o ST I R

- ‘4..¢. e
-t et arn ..\.A...--..J-—u-..l

3. The- acquis‘:.t:.on*of Allt:ans -by: “Delta reasonably-offered
continued employment to approximately 400 Alltrans employees and
preservation of the then e:c:.st:.ng levels of compesition in terxwitory
where Alltrans bhad authority and Delts c.:.d not.

-65~ .
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- &, : Expeditious -bandling.-of-the -Alltrans-Delta application was
essentizl. to presexve jobs and.cozpetition, -and. the..a was nothing
ex: parte, .nothing-reprehensible, nothing-underhand, a.nd 2othing,. .

repugnant to due process or the publ:.c interest, mthe e:cpedzt&%
handling of:the application. Cnmnm o wnloonaln 2

Ll fc-!-..f\"
- [ RDURRRE LA B

o...254. Delta-sustained $l 200 000 :I.n losses -Lxrom. tﬁe -operations .
of Alltrans during the period August- 1974 - M3y - 1975 which .losses
endangered*the continued business-of: Delta.. el e ans s

A
LS

Jar o '6 - The- :.mpromptu’meetz.ng 0£-May - 19 1975 wa.s :merely exploratory

avoided., was not.improper:.oxr. prejud...c:.al as to the rehea:mg,;.ssges
then before the Commission -ela.tmg to a.nt:.tm..mconsxderat:.ons and
.. gu_rantee waiverss s Il oT oo o P R v n e

Ch o - e e s e h e ...,-~..' . -

7 .2-The=May 29 1975 ex pa:te conta.ctw of, the. then,,pres:.dmg.AIJ
by the Delta attormey was-a. pexsonal. laps&oﬁ profess:.ona}g.gg»gg;
ascribable to his principal.

8. Because’ of these  contimuing’ and: subst:anmlJlosses, the
ope:a.tlons of Alltra.ns were discontimued as a separate Jivision:of
Delta m May,‘ 1975 ‘afrer all” Teasonable" effortsvhad” £ailed- to make the
business” of Alltrans” pro‘.:.tzblu_ wder thé” adverse” ¢ econ.om.c clmate
tnen preva:.l:.ng. i T

"9 T ordei' to mamtam mble ope”at::.ons, “to compete effectively,

" and _to meet‘ ‘t:he service” requ:.rements “of the sh:.ppmg public;” highway

* common’ carriers in’ geméral,’ “and Delta in pa.rt:.cular st handlevall
we:.ght‘ classfEications’ of genera]: comwdities freight: (ilew,- Tess than
I.Ol pounds, 101 =o 10 OOO pounds *and- ‘more than"10;, 000- pounds). =T

105 I-I:.ghway“ comon ca::riers compete among themselves 2nd with
pem..tted and propn.eca*y camers for z:he :.nterc:z.ty movement ‘of~ general

pounds tbroz_ghout the State of Califormia, -#»a~¥IZhi NTLIIoTOOYS

-66~
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13. H:.ghway common “earriers compete among “themselves .and with
parcel del:x.very ca.mers “for ‘the intercity movement of tgemeralui
commod:.t:.es fre:z.ght in-lots of- less “than ~101 *pounds: th::oughout the
Sta:t:e Of mllfoma LMLILG DoLTLT T owe LTI LSS FLLTULUOE

12. Compet;tz.on for genera.l commodities-Lreight: ofua.ll_we gh*-
class:.f:.cat:.ons :.:: :.nterc:ty ‘movenent .is notmecessan.ly 1:.m.ted by
location “of; or ‘existence -of texminals. 1t T nvr Cnluel nmswilll Lo

3. The acqu:.sit:.on o£ Alltrans. has not beenushown:torhave--

"mcre:.zsed o%'énhanced “the ‘market: share: of:Delta-inzany relevant market,
' 14 - ~De11:a. reasona.bly would havesbeen: e:cpected..to have,at least

T

L I - -

“of the*acqu:z.si.t:.ona R O T T A molnaimmel air weod sLnE,
15. The acquisition of Alltrans by Delta presexved 400:jobs;and

the” e:-c:.st:.ng level” of«:o:n?etztz.on- in areas”where there was.no

dupl:.cat:.ve atthority- Sor appromately n:.ne months. nilel oz

16.; . The:staff. SMY has-no. sta.t:z.sta.ca.lu va.l:.d:.cy. )
Conclus:.ons R . : -

\...‘. ,4 et », - .,,._ ot
b n

B R 1. - The two Comss:.onezs cha...ged m ﬂ:xe Ma.y- 19 1976 Applegate

I L

pet:.t:.om hav@ not- been. involved. in impropex. ox, pxg;gﬁ:.c:.al conduct.
as alleged

crmmli iy .~The transportation of all weight class:.fz.cat:.ons of general

-

commod:.t:.es cEzeight (i.e., less. than 101 pounds,, lOIL to lO OOO po:.mds,

--4-44;.

. and:moxe than 10,000- pozmds) by n:.ghway coxmon. ca:*:.ers consc,..tutes 2

T

PRI

[ S

.
oA L sy — -
W ANy e lv ol e g

- . -

+ "eluster: of semces" which is, in eﬁfect, a, s:.ngle bas c. freibht
cransportat:.on sexvice in California. . et

~3.. The.. releva.nt Mproduct ma::ket_“ in Ca,....forn 2, cons:,sts of the
transportat:.on of, all weight. cla.ss...fz.cat:.ons oﬁseneral comod:z.tz.es

PR A R

fre:.gb.t mterczty Y. common, pe::mt:ed parcel cel:x.very, and, #
proprietary carriers. S

e PR il pom - - -
. - --:d fa P _14.‘,“,.. .Jo .‘“A_,
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PAT

I A e a4 e e

e L e e T e
.oy - .

: ':"' ...4 'fhe ‘z:elevan: geog:.-apm.c m::ket ..n Cal:....orm.a is t.he

T et

“{nterei ty movesent of aIl weight cla.ss:.f:.cat:.ons of general o

e e -~

commodities £reight throughout the ‘State of Ca.‘lif S (i

- ,- "A

5 " “The acqu:.s:.tz.on of AIltrg;:s by De‘l.ta. “Bas 't oeen shown to

O P A TR Y ~-w~ e - ..-«--v—.- -,

h.ave had a neutral effect " gn qompet:.t:.qn n tbat segmert of tfo.e o

o,

ma.rket sampled.‘ LnmelillTol Buzn >y -
g All!.t:ans was a*"fa.:.lmg company whose acqu:.sa.tion by Delta

Preserved-competirion in the’ releva.nt ‘markets-and’ ‘th"gi:égy fu:_.'thered—' i
the public interest. P LB

7. The staff has failed to prove that the acqu:.s:.t:.on of Allz:rans
by Deltas (1) dn.d unot”contmue 400 jobs for at least a reasomable
per:.od ‘of t:.me, (2) “had anti-competitive infivences detrimentzl to the

‘ public good, or (3) that the acquisition would be adverse to the public
mterest. e
TG T Méﬁéfé?ria_énce on the waiver of zuarantees oy Deltalizes, Inc.
«mand—zts-a.ﬁfmla.a:es.mdez..the loan agreement between Delta Califoxmia

Tndustries and the Bamk of America National Trust and Savings
Association, dated September 30, 1972, is unnecessary.

9. 7The order comtained in Decision No. 83292 dated August 6, 1974,
as modified by Decision No. 83383 dated Septexber 4, 1974 and

Decision No. 83581 dated October §, 1974, should be affirmed.

-

ey -J,.J e
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OQRDER

_ IT IS EERZBY ORDERED that:

. The order contained in Decision No. 83292 dated August 6,
1974 ‘as modzfzed by Deci szcn Vo. 83388 dated September 4, 1974 and
Deczsmon ‘Yoo 83581 dated October 8, 1974 is affz:med f, "f";;“”ﬁ

Tbe Comm;ssmon staf and the appl;cant are dzrec cd to
expedztzously carry out t&c provzsxons of Orderzng Paragraph 2
as azended in the above stated decisioms. T

The effectxve date of this ordexr is the, date he:eof

e i e e

oo
i.»'....-..._

e g wt el

e e Dated at San ?ranclsco Cal;fdrnzﬁ, th;s . 27th
day of  March ____, lo7s.

-F e - el

. i -
D N T T =t
L T R R P U IRV

. PR ‘
e g e . - - o rpn PR Ta i bn o an e rr:\ "
Py e we . [T oY LN S -— e 4 - -t

- ~Proposed:Reporto- . -0 w7
ResPectfully subm&ttcd

(WA R - L/.....-..”‘

3 ,om - e
EE AR Y o el R e
P Ry - o o e e A

[s/ JOEN B, WETSS<T-
A::qﬁ,.thn—B TWeLSS
Aduministrative. Law Judge

" e
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EXEIBIT-NO.. 1.

BEFORJ:. ‘IHE PUBLIC U‘IILITIES COMMISSION OF 'I.'h:, S‘I.‘A"’E OF CALIFORNIA

. »-aar-'

[A~STO. PSR

In the Matter of the Application of) e IET o
ALLTRANS” EXPRESS " CALIFORNIA, INC. )’ , . . o
for authority: tocsell:(l): Sits oo :;);m;,-_;» B R
operating authority as a. highway. . ) Yy — e e, T e e
commen carrier;-and“(2) certainm ) Applicatz.on Yo. 54997 .
property:used  incits publiciutility). - (""iled June- 26 ~1974) "
operations; and.of.-DELTA. LINES,.... )

. ..—r—../_

T
L Y

- P

INC.~for-authority to purchase che )~ = T vt ’“”'_"_.

operating authority as a highway

)
common carxrier of ALLTRANS EXPRESS )
CALIFORNIA DIC. )

e v e et I STl aliniblenl

EXAMINER‘S RULING

-~

Under prov:,s:.ons_ of Rule 63 ~of the Co:am:.ss:.an s R::..a.es of. 2
P':act:.ce and Procedure,kthe pres:.dmg off:.ce:: in-a matter before the
Commz.ss:.on bas the au:hor:.cy to rule.on all, mot:ions nwh:.cn do not.

-
N e s

mvolve f:.nal determat:.on of tbe proceeding, -and t:ake ~such. othex . -

RSN O DRI SV

act:!.én ds may be necessary and appropriate. ... ..~ o nnim

T LT LoD DI T

. In the rehea:':.z;g -on. th:as appln.cat::.on. this . examiner -is the
nres:.dmg off:.cer .and has before h:.m -the.six~point mtion@ontamed

I

in protes:ant Applega:e,s p@t:x.t:.on »fn.led :May 19, 1976.tox . ..-ecov-

P
S R

(1) D:.sqz..al:.fy Commiss:.one*s St:u::geon and ‘Holzes -
- from-” further part:.cipat:.on in proceed:.ng,

(2) Require Comm.sszon, Commissionex ‘Symons, .
- - and/or. Examiner Gilman to.produce Jocument; ~ -

X (3)~_.,_ Present oral .argument to Commission wich:.n L
_ fifteen (15). days hereaftexr;

" (4) . Require Commission -decision witba.n ch:...ty (30)
7 days after oral arbument-' i

— s

R ('5‘)"”""Impose constrictive trust om Delta ‘L:.nes, Inc.‘s o
= .. .. -intrastate operating -authority; .o ool.o il S0
(6) -App::opr:.ately £ine and revoke Delta Lines,”

. Inc.’s intrastate operating authority -for: .its
"~ contemptuous ‘conduct in ‘this ‘proceeding.

PR

[olastindad
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Eefore approaching rhe rask of ruling on each of the si? §
points contained in the petitiom, ia v;ew ‘of: rge_?e;umirgus‘exresr-~;

of the record in the case, the examuner found it necessary to-.
chronologrze and summarzze the events’ and evmdence before the

[

Commlssion leadzng ap.to: ehe filzng and*June 21, 1976 hearing ar:“

the petition.
ruling. 4 {‘:.;":;:.'3:."'" I".“'f‘“;)\ -

B . -, : e v g P e —r b g o R IRl essetn s

- - B CIEN A SN . Pt ooy
DiSCUSSlGﬂ. . RV ' + ""”_“ vy e e s aen
e LATRELTILAD

1. TO DISQUALIFY COMMISSIONERS STURGEON AND HOL@%,,.EROM_FURIHER
PARTICIPATION IN FROCEEDING:

This section of the. motiom, seekrng disqualification of
two Commrssmoners in a proceeding, presents ‘an issue of frrst
impression to the ‘Commissién. - Bearing in mind’ ‘that “the ‘essence of )
justice~is-largely procedural“"zt would appear tharléﬁe propositzon )
that a<fair hearing before-an imparrial*eribunal“is an inhereﬁt S
requirement of “dué process;'shou’d beas applicsble o adrunzsrrar.’
agencies as to our courts, £or-Bot “only “is 4 biased deczszon-maker
constisutionally” unacceptable;~but our‘system of justice has evexr
sought: ‘to “prevent ever 3" semblance “of unfaxrness In® our deciszonal
processes. A ‘Commfssiomer of “the Cat{forafa Public" U:iliczes
Commission: exercmses Judzcial or’ quasi-judzcial,power:1/ At law ke

L o e

cannot be competent’ro"srt mn any. proceeding in “which -he ‘has prejudged
a case or wherein. he is. bzased—or prejudméeéuroward"any par:y, and
should disqualify himself,-or be disqualified, rfssucb incompetence
¢an be proven. But a decrsion—maker 'whether he be

Cozmissionmer, should ‘not -be- dxsqualzfmed.Iishtly. ‘The heavy buxrden
of provmng prejudgment b;as or'pregudzce rs upon. thewcomp’ainzng
party. It comsists of a mental.attitude or predisposition toward a

parry lzcxgant suffzczent :o~xmpaxr the.impartmakrty'or sway the

L/ Pacific Tel. & Tel. Co. v Eshleman (1913) 165 C 640, 650.
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_establxshed'by clear convzncxng averment.f'It st e something SR

~ - ,—.-~.u~,—'-

aubﬂtantmal dtrect; §ef1nzte, cnpablo of deﬁonstrntion, nnd prox;mate;
not somethxng remote, uncerta;n, contzngent, unsubstant;al, or merely

vy Lo

h5peculatmve or theoretgcal. Dzsqual;ficatzon cannot be based upon f”

”—,--—.-.

Zexe’ concluszons, suspzczons or the skept;cism of a’ pa ty. SLnnz

- om e -

Applying these conszderations to the relevent facts ‘
”der;ved fron an’ extensxve review of the" record, and keepmng in mznd
the’ particulat constituent fectors which necessarxly DSt coalesce in

A

the functzon of a Publzc_Utzlxties Comm;séion Commnésioner, his

o e

examzner cannot " £ind or” conclude that’ betitzoner has ‘met his birden”

of provxng prejudgmentw bias or p*e;udzce suffzcient to'unf"t ezther

Commnsszoner Sturgeon ot Commnssioner Holmes. 'f AR

N To _ully understand the examine-‘° concluszon, one nust
'“fzrst conprehend‘the untque .unc Lon of a Commzssxoner zn this "

alatory boey o€

constitutlonal'origin de51gned “to protect the people of the State

S rime

from the'consequence of destruct;ve competztzon and monopoly5zn the .
publmc ‘sexvice industries &/’ "It '{s both an’ adnnnzstrative trzbunal

e

...,,.,,_,

ey

and"a court,3 unltxng“legislative,-admmnistrative ‘and” juoxcial

A,.!,.-.

functions in a single body. The Zive Commissiconers brzng to a focus
ldiver e skxIls and‘attributes, all of whzch are required to wake this
un;que‘booy fnnctmon. Selected and appoznted’by ‘the’ Governor fox S

W ol e, ey ..,, e

his” expertzse, on‘his abzlzty to acqnitc expe"tnse wzth exper_ence

g AT

and conf:rmed by the Statelsenate, i seens cleax tha* each shodld be

b M

a man of'consc;ence and intelIectual dzsczpline, capable of’“’ ’f’“j

- 3 x‘nna--

determ;nzng matters faz:ly on the basis of‘televant c;rcumstance. The

,.,.,..,;

entire State Iooks to these Commissioners for thezr v;ews ‘o ‘the

efficécy and meortance of Comm;ssibn regnlatory programs ané”tﬁe

;f-r L
T T T T . . WL TDowvLr

-2/ Sale v Railroad Commission (1940) 15 C 2d 612 ”617.
‘37 'Peogle V”Western Axr‘Lines (1954) &2 C de621'“632.

v oo
T 7
PO I .....,». R -’ - A d s .,.J

—n e Y




4.54997 4z

SXETEIT NO--L-.

zerits of related existiagmor p:oposed legislatzon.ﬂ Zach Commissionex

R .

| BRST brlng pragmaclc expertzseﬂto beax ‘on’ the wide range "o regglacory

- e

¢erv:;ce and ;ate problems comzng before tbe Commzs On, keepxng in” .
mlnd the complex 1nterplay of social eeonomzc and polzcical aspects

J..a...«

attendlng these problems. Always they must hold an acute apgfeoigg;on
of the overall publzc interesc.: Daily. they. ‘meet. and deal with

i'm\ .a&..

uodzvmduals and groups representzng'cbe ”y publzc, special inzerests,
conservatxonzsts, Pxo. bono views, regulated zndustr;es, etc., Eacn

o
(RS SNN ot s puRNE P IO N —-v,..._f..a_u.- . s

vxsitor wants to say something to.the Commmssioner heqcomef in to see

Each, when one separates the chaff,,xs lobbyzng ex parze 2 view- f;

ERr S

poxnt.. As.the poli:;cally appoznted admin st*atxﬁe head of :he" i
single most powerful agency in this State, with am, impac: upon ,_gﬂ_

FEpRY L &)

every citizen in. the State;"the Commiésioners humani: tbe agency,

r»..p -

explain and Juso:fy, and lxscen to and aoSlSt those wbo come.in secking
1n£o"mat1on\or assmstance.) It Jusﬁ does not ‘ollow, under :hese S
c:.xcums:ances 3. ‘that’ an op:.n:.on which ::u.y be left from these Anformal .

e wg.«-.—-.a.‘-

contacts is aucomatically a pmejudgment bias or pre;quce -at L .-
least ‘Dot when held as herc, by one. requzzed and accuscomed o, hold

e e 0 e it ¢ muda. Sa

all’ opinzons subject to confzrmatiog oz :ejeetmon late-.in the light
of the pxoof,ﬁuw ’ T S

L

PR e D

In thié regard consider the evidehce ztself.‘ Ihoma* R; ‘

P

Dwyer (Dyye;) board-chairman of Delta Callfoznia Induot:xes, ddenly
is p:esented with whaz he percexves to be an. evaneéoent‘opportdnizy

AT .

to purchase the Alltians autbority.. Awaréﬂofdregulatorywiiéﬂééa

£aced with aa imexozable deadline to bind or lose the opportunity ]

e e '.‘

(unless 2, Coﬁm;sszon deciszon can issue by’Augus: the. Alltrans o

-«r w o, T
4 . 'q«d.ﬁ« R

organzzatxon wzll be dxssolved and any subsequent acqusztion.wou;d

be worthlessl,» He ‘elects. o go dzrect to ‘the tob of the'feéﬁiéfoi§

agency to ascertain lf‘ooSSibly the satter cai be expedztiously

“handled.” As“iszh*s weIlfknown.general,p:actf&e, ﬁhe Comm;ssion L
president, Commmss;onerIStu*geon sees.h*m, hea:s‘his storx, and”hdvises

that he will see—ﬁhat‘can be done. Th{s and”nothmng more xsrzn the™

h-
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record. Accordingly Delta and Alltrans file the necessary. applzcatxon.
Voting pe—tieularly a posoible opportunity - shou d Delta pro#e to _
be’ successful zn rehabzlztating Alltrans - at least for aw?f}e’.gp,;f
preserve 400 .eamster Jobs that otherwise would go down the dra;n,

and to keep in competition an honored xntrasta e “rucking setélce,;”
Commlssmoner Sturgeon expedited the hearing process., There was ..
nothrng ex parte, nothzng reprehenszble, nothlng_underhand and nothzng

N Indeed, to. have done

- .ﬁe,—c-:

otherwtse, to merely let events take their course, would’nave opened
the Comnxsszon to severe criticism.; Alltrans would: have ghut down..

in August 1975 wlth disruption to the Shlpplng.pubilc and .33, outrzgnt

W P

loss of Jobs.' Obvzously, 'in’ the, scrambling for. pteeeo,‘sone carrzers,
znclud.ng pet;t oner, mtght well have beneftted. Instead,-thedgetter
was’ eipedtted authorrty was. granted “an orderlymtreneit ion_made,and.
jobs weree’ saved .albeif as’ zt .urned out, only temporar;ly.__ﬂowever.

zeal in the overall publzc 1nterest does not. dlsqualmfy

_,.. B X
]
Rl

PR e

A closer tssue artses out of the 1ne;dent of the May 19,

‘- - Tev

1976 neeting between Dwyer, Sturgeon, the Commtssroner s.aid. Brtcca;“

P B T

Commtsszoner Holmes, and Transportatxon Dxrector szson.: The, testimony
before" the Commlssxon on'rehearing provrdes ample evmdence thet after
Delta aequxred Alltrans, the Alltrans operatzon ;n the. grzp of a.

2t -

general economic depresszon continued to lose substantial money .-

[
"“v"‘v-. Taaad e e e PP -

\1;... v w e

"turn it around", réstleing in’ wetfer total £rustrat1on" and "chagrin“

o

at Delta. The Delta board determined to sell or stut down. On the eve
-of~a~decision‘from“a'potentxal”buyer and_a”crucial meeting’ wzthutﬁewf
_teamstérs union, Dwyer again-weat to’ the. top. ané:ceéeeto:seerf;z
Commisszoner Sturgeon 0" relate the. fac: that*Delta “was- loszng money
and somethlng ‘had“To Bé dome. That ;nformal mnformetxonei‘szLt
evolved inte an impromptu discussion as Commissicner Holmes and

Director Gibson were invited to join Sturgeon, Dwyer, and Briceca.




e
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not’ precioely xn accord on deta;ls on suoseguent exam;natzon months ;
later. But the exam_ner fznds 2 conszstenc'thread wh;ch werl e
establishes in hzs mrnd chac Dwyer called to relate the facts on N

et -

Alltrans” losses aod the necd to do sometﬁzng, chac a quescion evolved
as to procedure in ‘the” event Delca SaOuld sell the operacion wnzle »

et

retaining the" certifzcate,,end that’ Dwyer also znformed ‘the o

O e Tt

parcxcxoants heé had fuorther _négotiations to condccc in’ the maccer..mi

Bat most” xmportantly, ‘what a ‘appears clear is that a;l ‘the partie‘ju'mﬁ
questroned— p substance agreed that .he meromptc meeczqg'oas

s

N R

_erely exploratory on a- procedural pount.l Vo actempt was'made tol_,
have tie rights of" anyone ad;udzcated At thzs point in rime anfw
question of’ an’ Alltrans operatzonal closedown ‘had not’ enZe"ed inco fi
thé rehearing: " It was’ only on ‘day 28,71975 that’ :he seags’ f:I.led

its'motion- for” ‘an” icterim order to *equ;re Delca o in “offect
bt P

reserve the staCus quo “with Allc-ans, thus present.ng anocher'iosue
in che rehea*ing. Therefore, whzle no publxc u rlzty has a right

——— -~ ,.,4_,4,_,

arbrtrerxly and unrlaterally to dlscontznue zts serv:ce, EVen when
“operacions axe’ unpro table CSocthern Pacific Co.’ (1921) 20 cac
445, A53), any shutdown of Alltrans operatzons,although bearing .

on the bona fxdes of the” orzgxnal acqumsitzon,was p-ry oﬁ‘ﬁﬁ§'19 e

oAy,

1975 zceelf cechnlcaIIy at issue rn thxs p:oceedzng, and the pmrties

at-the May" 19“1975 meeting were not legally restrained from S
d:.scuss:.ng the ma.tter. "-: Ry AR

- . . oo
- .\ - P TN ERRA »,
e o e . \ R ,
N ! 1 . [FI A S S U 5 G
RV m‘...r P o P R .

P ‘,.‘.

P

o~

4/ Curiously;” “Bricea; 2id to Commissioner Sturgeon “and 2 lawye., i
although subpoenaed by petitioner, was-not c¢alled upon-to-testify.
This despite the -fact. that.he was present throughout the.tize-~-7
’'Duyer "met with Commissioner S:crgeon and also for the full
neeting . .with: Holmes- and“Gibson.- . R R S S

- . . . N
e e e T s - noom -
I A A SRV

vy s -~
" ‘ PRI rn et
T ot 1s M v e T e ‘e 4 - L 3 -
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..The-examiner bascconsidered. fully-the:implications’ wb.:.cb. t
¢an be;,drawm:.from::_:the.:conversa::.‘.onr:on.bma.y-v 29, 1975 between Deltzfs-’
attorney, Marshall-G.: Berol (Berol), and-Examinex Gilman.: This . 7o~
examiner-notes that:Berol:testified:that:-he could: notirecall-having:
reached-any- conclusions £rom-what he-had:learned:from:hiscclient™ "
Dwyex .about, the. substance-of the May 19,.1975 -meeting;=but that he:
(Berol) -"would:not-have. said and-did.net- ‘say-that-the-matter was - "
approved',:and-"I did oot say:it-was authorized". -However: > when> .°
contrasting-the hesitant-memory andiBerol‘'s-statement that he "may-~
have said that there: had -been-a discussion.. *;with the positive .~
. "and steadfast:testimony:.of-Examiner:Gilman that.he:first learmed of”
the May 19,:1975. meeting from.Berol.im that-May 29;:1975-telephome
call, and: that Berol had:therein:informed-him. that:the “termination™
. -had; either been:“approved.or authorized". at that:May 19;-1975:5u7 =t
weeting, this. examiner:-credits Examiner.Gilman’s:versicn and>£finds -
that Gilman was:indeed, told:that the,Alltrans- shutdown bad been ' '

either approved:or:authorized at.the:May 19;) 1975 meecing,’inferably
-~ by. Compissioners:Sturgeon amd:Holmesi: ©iir Ui 1000 LOTLTIOUTIOL L

. - ~Why would:Berol:advise Examiner Gilman 'that-arshutdown:
had been approved. ox. authorized?: We can:but:speculate..: Berolvcoeld
have:been so.informed:-by his.client :Dwyer:and thas'merely intended”
to try:to. clinchrthe:discussion:with Gilman.:.But Dwyer®s’ testizony.
of:.what:transpired:atrtbat:May:19,.1975 neeting does not.isupport-a :
finding that Dwyer had.zeached sucha conclusionus “Dwyercredibly -
testified that the participants at the May 19, 1975 meeting had

merely “kicked- . the th:.ng azocmd“ and that:“I came-outsof there:with:
”_,the ft.ll impress:.on that nobo_dy - nobody said ‘you can‘t qQ that‘

e

or. ¢ you can do :.t‘“ The- Testimooy: of :the: other: pa.rc:.cipant:s (save
ot ¢ 11ed) _¢eleacly’; substan..iate Dwye*‘s'\{ggg;".on.

:.xamn.nmg thegfaetual context dn- uh:i.ch the d:.vulgement-was ma.de
the* examiner noces “that “Berol had not fnftiated the telephone call'




Y
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rathex he:-returned:Gilmants.call.- . Therefore;, untiliBerolZtalked to
Gilman he did.not lknow that.Gilman-wanted:to:discuss-cimingzof~a ~72
hearing to consider the:just-filed. staff motion.to..compel Delta~to--
preserve tae.status:quo. :Berol:at:thaz.pointrdidinot kmowrof:the™ ™

taff -motion, -but-he~did know.that Delta:-had already-determined-to:~
shut down Alltrans operations.oa May 30; 1975 7"aﬁdf~:;sre3££za$]i§r”f’v}aitédf—‘
nothing to:interfere with-this imminent step..Thusrit-iscconcluded/
by this..examiner -that.Berol,:in a.possible spur.of the:momentiexcess

of .zeal, suffered.a.lapse of-professionalisn: rand:tried-tosinfluence
Examiner:Gilman toconclude:that-the shutdown had:already:beent V™7
approved or authorized-by two Commissiocnerscat a~meetingiMay-19; 1975.
Were:.such. true; this examiner would:have:to agree:with“thebluat =~
argzusent.-made by:petitiomer‘fsrattorney-at- the: Juner21l, 1976 hearing”
on this:motion; that:the:£fix" was:on.. However; from~all the’evidence
before:this examiner, particularly:the.testimony of-fouriof the 7= .
five participants.tosthe-May. 19, 1975 meeting, andsthe curioas~ ¢ -1
failure-to, call:Bricca. (the £ifth-participant-whose-testimony would-
have corroborated that of the others, -cast doubts:upon:their-testimony,
or have-rebutted.it),.this examiner must:concluderthat tbere was mo
approval-or authorizationm:given by the.two:Commissionerscat the: -7
May-19,:1975 ‘peeting.- He further:concludes that Duwyer.was umaware;~
did-not .suggest, .and.did .not have:knowledge:that-Berol: wouldimake <7
that assertion to:Examiner:Gilxan.. “The impropriety ofctheratfempti:
to influence:was. Bexolfs.alone on-this.record.2ls T3t suin pribal]

PSS

P T T S A Lo T T T e I TR s NP T,y

S/ Just.as grave-wethical 'standards are.raised by an-excparte - 2iu”
submission _£rom_an attornmey, to 2 judge.relating to a particular.
case which is before or may come before taat judge (American "Bar

- AssociationxStandards);.so-too:an.actorney improperly attempts:
to influence an.examiner outside of .recognized.adjudicatory.. -.-
procedure-when he cozmunicates -or discusses facts during an’ex”
party communication with:thel)examinex;-thereby:throwing intor -

_.,thefs;alesﬁgfnjustice-argument on.the.merits.of 2. pending motion.

SRR Y - P ] - Ay S et gt e -
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‘-t‘l.

i Inview “of" the above eoncluszons, £his’ examnner, whllem'd

R T e B

-:jregrettingw -rhds rnsrénee the want of possrb1§~a moxe perprcaerous
‘appreciatron on the part of the Conmnssroners of . the impresszons*whfeh

.-t_-n_

could: be~ zmputed to such a meetzng as that of Mey 19 1975 frnds .
nothrng meroper 1n the statements or act;ons of” either Commzssroner

CTAen

as- deprctedmon—this~record;“”Therefore, as pertazns go“Comnzssioner
Sturgeon, “the- examiner denies that” portron ‘of petitloner’S notion -
which” seeks £o- disqualify the Comnrssioner”from ferther particrpatron

e e

in this~ proceeding. ‘While the” exan_ner would rule srm;larry'as
pertains to former Commlssioner Holmes were he still in office,
the" zssue ‘of his qualrfication S fu.tner'partrczpate has been
rendered moot by* expzration of” his tern of “office.” SeER e

,___'"._”,f‘,, L AR e e

One further aspect of ‘this"” 1ssue requires comment.

‘.‘,.'- oo

Assum;ng arguendo that the actions or statements of erther or both

‘Comm.ss:r.oners ‘constituted” pregndgment “bias” or px egudice, th:.s “
examiner‘s research” ‘has revealed ne’ provrsion for drsqualifrcation ;
by anyone- of a'California Publrc‘Utilitres Commzssroner from T
participatzon in a- matter before thi, Commissxon._ ‘While'a~ Jf"f: o

Ter e

Commissionex- himself may elect not to partiorpate in'a natter, wrth
or- without having ua.de his reasons known, tbere exists, short of

o

the impeachment procedure provrded in Article XIr, Sectron l~o£ ‘the:
California Cemstitution for. removal from—offrce £or._incompetence,

st S

neglec of duty, or corruptron, nonstatutory.mechaa;smﬁprovrdzng
”.fo- involuntary disqtalifrcatron £ron 2.pending matter...The... ...,

.id

F Legzslatnre has not. directed, that -any. Commrssioner should disqualrfy
hinself under any_enumetated <circumstances and.there are no,STATULOTY
provmslons for deternlnetion of the £facts of. disqualzfication.; The:
Legislature has acted with respect to the disqualrficationﬁof Jjudges
by enaetrng.Section.l70‘ofwthe Code, o szzl .Procedure, ,q51mrlar1y
Section, ll 12(c) of .the Government Code provzdes for the ...nmw o

'
e ot e B " o Ao h e

ﬁdzsqualzfzcation of mempers of _BUmerous agencres~and hearingnofficers.
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However, this Commission, although exerc_sing certain judicial powers,

pe——

is not part of the judicial departnent of the State (People v _Western

o

Aif Lites, Inc. (1954) b2, ¢ 2d7621), and :hé Mf:rovisz.ons of ;Section. 170

.n..uu -

of the Code of Civil Procedure g0 not apply to, this Commission..

R

Similarly, the provisions of Section llSlZ(c) of the .Governzment. ... . .
Code are not applicable to this Commission (gity of Riversice (1967)
67" CPUC 786) Yot only has the Legislature made .specific. provisrons

[

for disqualification of . Judges and specified other decisronfmakers,

L e

but it also has provrded for the substitution of anotber. judge. 0% L

LR o

deciszon-maker in such unstances where oue is_disqualified- .In.the.

-

light of ‘this legislative“aetion," _woeld, .appear_ that azm, argument
that the Commission 'Ltself.has an implied poﬁer"to deternine whether
one of its members is disqualified on. the ground ofiprejudgnent, bias
or prejudice, must fail.; If _three. nembers of the. -Commission. aze o
decide the disqualification of the other‘two members,,who Yil} dec‘de
the disqualification of the remainder in the event ., petitious. of. ...

pre;udgment, bias or pre;udice are. moved against oneﬂor more.. of them

- — [UCTp

The argument could be_made “ad. ebsurdum:? It 1 zay, well be, that thereJH
should be a proviSion for disqualification of a Conmissioner.;:; -

LT e

D

However, that is a question for the Legislature. ,None,now-exists.-i

Z.V"REQUIRE COMMISSION COMMISSIOVER SYMONS AND/OR.EXAMINER
GILMAN“TO PRODUCE DOCUMENT’”‘““*

B I & “year* “1975576 this COmmissron ssdad” 1557 S
decisions or orders-of which-345" required hearing proceedings"'Each
such proceeding is asszgned ‘to a- Commissioner and ‘an exatia.ner:r Eitner
pay preside-at-a’ hearing although ‘in“the~vast” maJority of T 2

fproceedings the examiner ‘sits’ alone:"The Conmissioner s time mist”
be reserved for the larger issues of policy, overnil supervLSLon,??i

- -

-~ -

xajor-impact. - -For-the- duration of any“proceeding there may be -1. ’
conferences between the Comnissioner and ‘the assrgned examiner'"“*"
'*and“*nemoranda, evaluatrons, and “comments” nay “be exchanged Ieading up
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o

to subm:.ss:.on of lthe examner s draft dec:.sioo toﬁ_ t..*e Comssn.oner. )
The conference content “and the wr:.tten oomic.at:.ons are conf:.dential

o e

and are not made avaiIable to “the pdb‘l.ic, bemg tons:.dered s:.xn:.lar

- o e e

‘to judicial work product ref‘.r.ectmg the_’deplz.berat:.ve ‘and dec:.s:.onal

o e ey o

processes of the Comm.ss:.oner-examiner unit. The relat:.onsh:.p is
not unlike "that of an appenate j’udge and }ais law clerk. Utter
"franlmess of express:ton and opinion charecterzze th:.s process, da"é""
whick is' absolutely essential to the workmg of the admm:‘.strative

law :Eunctz.on N dealing as :[t d‘oes w;.th e vz;_st number of matters eacn )

year.; - “It i ﬁo more proper to open up the mental and del" berat:.ire w
processes by which 2 Com:.ssroner deternines the rsgoes in his ca...e

thdn it would ‘e to ‘expose’ the oental protesses by whi:c»b: ’a Judge
arx: ves at’ ‘his dec:.s:.on m any g:x.ven ‘case. 7’

- 'In ‘the ‘case af bar the Com:.ss:Lon, exerc:.s:.ng :.ts
diseretion’ ’ reass:‘.gned Comfseioners to th:Es matter 'dur'.'.ng the ,

proceeding . " Formexr ass:.gned Com:.ssioner Sturgeo_n hed sat’ on none

en

P R

e . ,...u“-.

of “the’ rehearing sessrons = the ‘examiner had ' presided at all.
--Following-the- reass:.gnment ~the—emmer—prepared —a-eonfidentia""’*“'“

memorandum £or hfs newly ass:.gned Comr:issn.oner Comrss.oner Symo::s

In this memorandum (the document sought by petzt;.oner in the instant

e

motion)” the exam:.ner dfscussed an ex parte comtp}cation contained
in a telephone call f_om Delt::e“ s_attorrxey “t'o the. point that the
shutdown of the Alltrans operationion May 30,-19757kad been

; previously. approved. by. Commissioners Sturgeon and_ holmesé-/ = at— the
May 19, 1975 meeting After receipt of th:.s memorandum a.nd a |
conference with his an.d epd Exam:mer G:.l...an, Comss:.oner Symons
concluced. that. it would be" preferabl.e that Examineﬁ G:’.lme_‘:g_ 'should

not cont:.nue on the rehear:’.ng because (1) of tb.e' "powerful effec"“
the dz.selosure could. have omthe examine 'S imparz::x.a‘.{.:.ty,-» and: (2) the

a‘./ PR [URTY .-,u./‘n .,.‘--/

P ./ (VRN . .n..J--u.-.v

PR -

&/ Itishould.be noted. that 1t would: require the‘ votes of~ three
. Comm.ss:.oners fto :.ssx:e any sucb order.w'-v S OETn wRegTy
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ev:.dence of the d:.sclosure should be placed into the reco_::d ’

| necess:.ti‘etmg tes:..mony by Examiner G:.lman wb.ich in _tura would
“"presenc problems :x.n *egard to h:x.s resumpt:.on. of. t;he bench. -

Comm:r.ss:.oner Symons furthe: concluded :.n open he_a':;.ng, th.et Examme..

R L

G:.lman consented ) reassignment.. Exercising his disczetion es

the ass:x.gned Comm:.ss:.oner on the matter ' .Co:im:.ss:.one- Symons

- -_..4

accordmgly requested assignmeac ‘of another examiner, ..The Con:m.ssion
che:eupon ass:.gned this em:.ner to. tbe proceeding. » Voluncar:.ly
*-'xam:.ner Gzlman subsequenzly testif:.ed of the c:.rcun;stances 2nd -

e W ke

content of the ‘ex parte com:.cation. X Pet:.c:.oner uﬁsucoessfully
repeatedlv sought dfsclosu:e of r:he exam.ner s ,megozfapdum to the. ..
Commiss:.onez, being den:.ed access by *x.lihgs made by "th:.s examiner ..
that the doeument was (1) excluded f:r:om those pub}.z.c reco::ds open. ..
to public iaspection by provisions of, Sect:.onhz 3“o£ General Orde-'
No. 65-C, Z' and (2) pnv:.leged u:nder :; ‘om of the I..awyex-c;;:_i_e_n:

prwilege provisions of Section 952 of the Cal:.famz.a__;viden e
Code .2 Com:.ss:.oaer Symons, the holder of r:he priv:.lege‘ :asser‘:ed

Ao

r.= o

1/ General Order No. 66-C prov:x.des in relevant pares, ... ..
T "z EXCLUSIONS o i mmpmins trTl mLhmonomon i

N et
P .
o N <

AR

R

"ubl:.c records 20t open to p;iaz:;'c mspecci.on :x.nclude-

(2 .3) Intra-agency notes, ‘drafts, memoramda and. ... .
Teoms ‘other’ commmications not’ ocherm.se ma.de e
- .pablic by the Commissienn.! .onv:o. AL Yo omananu

- PR PVIFORREN

8/ Calz.fomia Ev:.dence Code, . Section,  952- “Conf::.dem::.al conmmication
between cliem: and lawyerh: | omt Lempmees 2TD

"As used in this art:.cle, v conf:.dent:.al commum.cation
‘between ‘client  and lawver! means information t-ansm.tced

. between: x client..and: his lawyer:in the course: of that -

relatn.onsh:.p and in confidence by a means which,. so .

far as the client 4Ls aware, discloses that information

to-no third persoms. other: than those who are: presem: Lo .

' further the interest of the client in the comsultati o

-those £o.whon .disclosure..is.reasonably-necessary- forwthe--ﬂ S
transmission: of the information or the: accomplishment.of” .

the purpose for which-the. lawyez  is consulted, and: includes

a legal opinion formed and the advice given by the lawyer .
in the course of that relationship.”

+

=]l2=
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refused to voluntarily disclose’ the document. Examiner Gilman also
refused To disclose it, claining the prrvmlege on behalf of.his formex
clrent Commlsszoner Symons.g, Thrs exan;ner ruled that the przvzlege

r.,,.., -

exrsted,wand*alsowrnet“the—Comnissioner*s dxsolosureaof the fact of:
an ex parte telepbone communxcation recelved by the exam;ner :iuru

-...-—-\_..-._

ass;gned’ and & recital of the contentslo'"that ex parte telephone. .

e e o

communlcatxon, 4id not in amy. way warue ‘the. przv11ege held. by.-;;s,

vome A g o

Commfssioner SymonS‘as to the confzdential wr;tten nemorandum 20,
the Commzssxoner from the exam;ner about that ex,parte telephone

.'..».-u.'\.-

communication. . ... o , ,~ nonTlowmin
1he~best evmdence'of that ex par e telephone assertion
is already on the record Both ‘Berol. and Exam;ner Gmlman.test:fzed
at length about both the factual circumstances attendmng the telephone

e

call and the actual, contents-of .he~ca11—znclud:ng.the assertions
that the Alltrans: shutdown was "approved“ or” “authorized?’; There

was extensive cross-exam;nation on the topic.“ It was oniy;when -
petztioner sought to 8o beyond‘the facts of the ex parte communrcatzon

L e

and strove'to prdbe the possrble xmpact upon the euntdner and thew,r_w
deliberative processes of the’ Commlsszon that this exaniner‘out off
the petitioner®s line of approach Exam;ner Gilman's nenorandunu |
to Commlsszoner Symons zs not necessary for exploration 6_ tﬁe fnccs
encompassed by~the~ex'parte conmunrcatzon from Berol 0T, thc e
czrcumstances under which it was made. Dzsclosu.e WOuld not assxst'

FR e

petitioner in ;ts quest for evrdence, any evidence, wh;ch wcu}d 890 .

to support disqualifxcation of two Commissioners, rather rc:would only

S ne i
serve “to’ estaﬁlzsh an’ unfortunate precedent openzng up the

Tl i

delzberative and‘ decmsronal processes of 2. Commzssroner nndvnts._ .
assmed"eméf on"a’ partfcular 'ca"s'e‘.‘ =

-

;'-"

. I

. Lo e St L.
'~‘~ “, .4-‘.4)4 R R R o - - ~

97"“Catffornia“Evidenoe“Cod Sectron 955“"When tﬁﬁ?er requzred to —
claim przvilege“-4:~~ . : ‘

PRV R S S Ay e
e RN EES , P

‘-.«.....,...

__“*he lawyer who- rece;ved 0% made a communicatzon subject I
to the privilege under -this article-shall -claim-theZ~oi
privmlege whenever he 'is present whern the communication
is sought to be disclosed and is authorized to claim the
privilege under subdivision (¢) of Sectiom 954."

-13-"
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G ab, o taTy e

The appllcable rule of'lawlxn Cal;fornxa, as petitzone:
acknowledges, is found‘mn Stste of Californis v Superior Court

(L974)y 1228/36 237, '257-258, whezezn ‘the Court noced that the rule
of ___g__} 1S’ gene:ally delowed by the scates and declzned ;o .
pernit o probe into the quest;on of what evidence on adm;nistrétor .

e L P

considered in reachingd decis;an. Quocing f:om gan, the Court .
repeated the followxng from chac opinibn° ""'_ 'i"’“ s

yos -
. om - [
e v o -

0The opinion’ states, “The proceedzng bef&re the
secretary "has 2 qualxty resembling that of 2
. judieial  proceeding.”. . ... Such.an: examznation
of 2 judze would be' destructive of judicial
. responsibility ..~ We have' explic;*ly“held...that
"ilz was not the functiom of the, court: to,probe.:.
the mental processes of the secretary.t . . .
.. Just as: & judge: canmot: be-subjected To sucra '
sexutiny, -...50.the integrity. of the: administrative.::
process ZUST be equally :espected...{?n_

e

. - - PR -««
, o oy

Would it mot-be’ equally destrucuive of Judicmal responszbilify we:g l

a party to be permxtted to g0 rummag;ng through the confzdent;al

A - e

zemoranda’ between a Judge and his law clerk, or betweeﬁ‘a Comm1¢s;dne:

.t»-/'..A'.-‘»«« Sl

and-his aes_gned' exam;ner’ (It must be remembered :hat the. .

-,/...,..-av. o=

Commmssion stands next in au:hor;:y to che State Supreme COQQt éﬁ,: -
all” matters of publzc utzlity :egulazzon (_akland v:ng,System S
Transit Lines (1953)°52 CRUC 729 ) T

W
r" '..‘ . -~ ,..,..,p-..,....,.—-.rv.
S 1

- e

| Pet;tioner would’have us_:u;n and go oown a'different patp,m
banking all’ upon ‘his” asser:ed dzst_nctzon of strong p elzminary;ﬁ”,

findings of bad’ fa;th or mlsconduct op tbe part of :wo CEEm;sszoﬁers,
an assertmon ‘this” examzner aIready has re;ected Petz:xoner would

.‘..u IAJ-»-AA.

bottom {ts arguments on Citxzens to ‘Preserve Overton Pavk v Volpe e
(1971) 410 TS 402, a case where the federal supreme ‘court seem;ngly,

10/ “In"United States’ V'Mb:gan (1941) 313 US 409, .422,  1t" was-held
improper to examine the Secretary of Agrzculcure "with regard
to whether and-to.what'extent he-had read-and- -considered ¢ertain
ev;dence and exhxbits prxor to makzng a rate orde-. il O

e T e e
e : '*. c
S et g
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refused to voluntarily disclose’ the document. EIxamdinmer Gilmam also
refused to disclose it, claizing the prrvilege on_behalf of.his former

c’rent Commlssioner Symons.gl Ihzs examrner ruled rhat the prxvzlege
exrsted;~and>at30“that*the Commissioner‘ disclosure ofAthe fact'of

an ex parte telephone conmunzcat on recexved by the exam;ner then

[P, by

asszgned’ and a recital of the contents of that ex parte telephone .
communzcatlon, oxqﬂnot 1n any way wazve the pr vzlege held. by;w I
Commissioner Symons~as to the confldential wrzt.en memorandum.to

3 nme P e b -

the Commiss xoner from the exam;ner about that ex parte.telephone
2oL LTl TSI , [
comnunicatios -

* -
e - 3
-

“ -
- e - ‘@-l.r..-»a,

g
‘4

'Thefbest-evmdence-of that ex‘parte telephone assertion
is already on the record. ~Both Berol and: Examzner Grkmanftestrfzed
at length about both the ‘actual~circnmstances attendlng the telephone

PRV UPE

. the assertions
that the Alltrans: shutdown oasf"approved" orJ“authorizedF“' There

was extensive cross-exam;nation on the topxc.' It.was, only. yhen

petrtioner sought'to g0 beyond“the £acts of the er'perte commun;catzon

and strove to probe the possrble zmpact upon the exannner and the o
delzberatrve processes or the Commlsszon that thrs examiner cnt off
the petztxoner‘s lrne or approach Exannner Gzlman 'S, nemorandum

al et =

to Comm;sszoner Symons is’ not neoessary for exploration of the. ‘acts
encompassedmby~the~ex“parte commanxcat;on “from Berol or. the seen
circumstances under which xt was. nade. DlSClOSu’e ‘woeld. not asszst -

N

petitioner ;n izs 'quest for evzdence, any evzdence,‘whzch wou}d 80 .. .
to support drsqualifzcatron of two Commissioners, rather lufWO&ld only

AP ]

S F o e -

serve to’ establzsh an’ anfortunate precedent opening, up.the, . ... ...

dellberative and decrsmonal processee of a Commzssroner and 2is_.....
assxgned exzminer"on“e”partteurar casef”ff"’""

T P
. N - . ™
S a ot ) - e e . R

", or

. PN Foe e e
= L !

»
- L
- v e 0 D

9/~-Caldfornia~Evidence- Code,_sectzon“955“"WEen'Ehwyer requxred o -
claim: grzvilege"- ff' »7'-*- Ll ””L“ S

,""he lawyer . who.received: or made a. connunicatron sub;ect o
to the privilege under-this article shall: claim-thensos.

przvilege whenever he is present when the communication

is sought to be disclosed and is authorized to clain the
. privilege under subdivision (¢) of Section 954."

-13-"
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m a relatively*superfz.cmlly reasoned._op:.m.on, moved” away “Erom -the -
org in fule’and-rémanded UBder ‘circimstances whéré the *Sea:etary of -
'I'ransportatz.cn had issued‘a decision which contained no fn.ndings “of 7"
-fact, ‘and“declared ‘that “the” admﬁnistratz.ve ‘officials-vwno part...c:x.pated
in the“decision®could be: ‘required-to- give test.....ony explainz.ng*tne::’

decision™(%107-US 402 "at 420) .* "The othexr cases; but’ one,wh:.ch
petitioner cites similarly-involve nonanalogous situations, althougn
all-involve-discernible-Likely gross abuse 'of ‘the-decision-making” -
process.- In Union’Savings® Banmk v Saxon®(1962-D .‘c:D;'c")"zo9’?‘ Supp” -
319;" the court stated-that-the tak:.ng -of “oralt deposz.t:.ons of" heads 2
0f federaligovernnental- agenc:.es s 'not’ encouraged “and “no-mally wzl’l'
‘aot-be allowed;"but in 3-situaticn ‘where-the‘award of a-féceral: bamc‘
certificate”was -made by the’ Compt:roller "of the Currency to’a’ hend“"'
undex “questionable” c:.rcumstances it-would: u:equ:.re -depositi ion~of “the”
Comptroller “buttlimited  the: depos:.::.on scope- to the- actions ofthe
Compt:oller--and_cxcluded_p:obing “into the: wo:k:.ngs of his” m:z.nd. I8
Sinzer Sewing Machine- CoL vV NILIRLB. (1964 4th Cir:) 329‘*1-‘ ‘28- 200,«-‘.-—
where the™issae was whether” there had been violation of a- statute
respecting the determination:of-an appropriate’ barga:.n:.ug unit] the
court’held- that” the” mental process rule did mot: p::even: compell:.ng
an NLRE field’ examiner frow” testifying on”those”considerations which-
led''to” determination” of ‘the- uniti": However,-in>that ifstance-the’only
inference” which ‘could be: drawn: from the recor?:ré-‘ ~was® that”there had- "
been a violation'of the statute in' determining”the”uniti’sIn KEC > -+
National Management Corw.. v “N.L.R.B.:.(1974- 2nd- Cix- ) 491 F-2d:298;>"
the boaré has certified a union.  On appeal, a decision"was-issued -~
Yoy direction” of- the board™: ruling: that the appeal-was “lacking in -
zerith,-4dn: a- situation: where a’quorun: of' theboard-had not voted;- °°
buth rather: ome- board member-and: two assistants acting with-general ™
sproxies had-issued the'decisionm. = The: court refused: toipermit the: -
‘Board:'to ‘use: the: Morgan rule- to ‘prevent questioning of: thoserinvolved.
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Finally, petitioner. cites Olsen v Camo (1370 E. D..Mich. ) ..328 F.Supp. -
728, the .only.case cited as. -authority . for Lhe: product:.on. of - m"@cna.l
memoranda from.a goveramentsl agency. .In it defendant Comptroller,of
the Currency demied plaintiffis application.for. a-banking, certificate.
On xeview in Distriet.Couxt,. plaintiff.sought.the Comptroller’s. - -:
admm:.sz::a.t:ive,file relating -to.the-application including certain:
mtra-departmtal -senoranda.and recommencations. - The Court, .noc:.ng,
that the question. before:it was not one ©of: Jurzsdzction, or. whether -
thexe -was -substantial- -evidence-to; support the. Comptroller S decxs:.on,
but. rather whe:he:: che Compc::oller bad made.a."careful examination~of
the facts!. prior to exercising;his discrecion, held;that.unless i .
plaintiff could exam’.:ie -The-documents -he would be “virtuaily ‘precluded
from proving. unreasonable. conduct -on.the: part of the: c!efe.-::m:s.':l:t:u.“~ I

and .ordered p:oductz.on of.the-confidential. dom.me:zts Lex. :.n-ca:w:a e
review- by the -gcoure, us:.ng,a balanc:z.ng of. the Interests. raz::.on.«.le. .

But contrast. th:.s -with Montzrose Chemical.Corporation. of. Caliform.a. v
Tra:.n (197& CADC) 491 -F.2d 63, -where-2 corporatzon - SOUGhL. LW, - -

ot o B e 18 sy Al

summarn.es of, hear..ng -evidence prepared for. the administrator. of ::.he

the. C.i-zs.:u ic. c_og.:.t revgrscd,:énd,.-d_etemmed; ‘tha;-; the. 90:29:9!::-9% fcould
ﬁot» use the-FOIA.to discover.what the:administratorfs aids cited, ' -
discarded, - compared,- -evaluated,. and- analyzed to assist. the/- . -
adm:.ni.st“ator in formulating: his dec:.s;.on- that to permit. this, wgg}fi__
be the: same as. probing the’ decis:.on-making, process: itself.- The, . -
court obsexved that: the-litigants: sought: to-know - what: advice as; -
to importance-and: unimportance: of £acts, the administrator;received,.:
and: bhow-much of- it-he accepted, and: concluded.-that. ' such; informarion;
1s most emphatically.not, pert:of. the public, record",and. determined, that
. the’ documents: sought wexe exenpt. from disclosure. - It ds, interesting

i g At i

—_ .
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to learn that Davls conszders that the Montrose case is the law-not
only ‘of" tbe D¢l C:rcumu buz'ms‘likely'to be £ollowed by othe:
cizéuits; and afso by the Supreme Court. Davms fur:her'¢tates tha“
to the éxtest ‘that’ the atuitude ‘bekind “the Querton Par!d aec:.sion 7
is mnconsxstent it is unlikely co surv‘ve. crmvxS“ Adm;n;straz ve Law
of the Sevent;es (Supplem~ntzng Aéministrative’ Law Ireatise) Sect.on
11. 04 Inst:.tuzional Decisions p. 324 (Jumé 1976).° "R

- This' examiner ‘does not’ consider ‘Section™ loao'oﬁ-the
California Evidence ‘Code ‘dealing ‘with the privilege agaxnst disclosure
of ‘official ‘information -particularly applicable-here, -aTthough =more
relevant would be ‘the provisions of -Section 3. 5-of-Comm£ssion~General
Order No.66~C which gives ‘the -examiner authoricy fo ‘direer ™ % ~ =
production ‘of “information not ‘open under Commission rules L£ for”“'
"2oed cause’ he deemsiit'neéessaryforfdésizableu However:,/ on’balance
here -this- examiner cannot ‘£ind it ‘neceéssary or- desxrabzelto open up.
the delzberatzve and dec;s;onal _processes of tne Commzsszon on this
set of clrcumstances. Aside frcm.Mbntrose, it musc ‘be noted _that the
tendéncy of the courts of appeals in recest years"has'Bééﬁ't§‘§é§ist
probmng the zental and deliberative process, of agency ggein%strators.
Absent “discernible lmsely gross “abdse of due process and-unless there
is.no-other. record, .the. thought.processes and -deliberative measures
may 3ot .be probéd (National .Courier Ass'n-v Board .of Governors-of -

Federal Reserve System (1975 CADC). 516 F 28 1229, 1242; South..

Terminal Corp. v Eavironmental Pro:ect;on Agencv .- (L974~CA¢1}50&'F 28

646,-675; and-see.Union Oil -Co.-of California v Morton (L975.CA.9) -
512 F 2d-743,752) - e e el

ool D e KPP

e '
R "r‘\u.‘. .

cowsenve Toothe-Instant. mo:zon :he facts-are- in..he publzc record

~81lsclosed-fully.by-the cestimony of Examiner Gilman-and A:.o:ney Berol,

andmamplzfied,byctestlmony from-four of-the: five_particxpants in-the
May 19, 1975:meeting.-What:is: 0ot in.and should not: be-in the public
record is:Examiner .Gilwan's- con~1dentzal evaluation -and discussion:of
these;facts. :The work of -an examiner-in separating:and: evaluaz;ngd

i

- 7 - ]
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- B R . ..' vors " . _A P ,_..,,- o e o .-.,vv-

ev:.dence 1.5 su }.y j ' seliD
the Com_ma.;s:.on as is the «laten running x:he d::af: decz.s:.on th::

e PR e ‘rcu-m..l'

the m:m& ”of the assi@ed Comissioner. oon '°e1: tionez hzs .at:dng .

susp:.c:.ons, but: this" exam:.ner .cannot f:z.nd tb.atr its. repet:z.::.ve

L L g e

s
[ o -

31163%5.0:13 and ar_gu:nem:s of va 'fix“','_oflpad faz.th of. improperx.-.

e e e

beb;.vxor, of mscond:.éc, etc., are upported by thg fg_gqu: ..aaé £inds
no basis for opening x.ip thé c:bnfxx.déntml papers of.. Commss:.'oner
-.Symons:;, with the attendant . destrucx::.ve dopact -which . would result to
the deei s:x.onal processes, 4£ this. Com:.sszon. ~.The-examiner, will 2ot

; overrule the claim .of privilege. . Accordingly,  the -examiner -denies -
that portion :of . petitioner’s .motion which seeks to-require the~ ..
Commission, Commissionexr -Symons,a and/or Exammer -Gilman - ~£o- produce
Examiner Gilman's memorandum to Coamigsioner Symons. .- “ciuin S0l

it -,

3. . -PRESENT. ‘ORAL -ARGUMENT . TO COMMISSION WII’E(IN«FIFTEB\I (15)...-
DAYS HERE&FIER

’-‘v

-
T e . R . v
uuuuu .-r..J\.-.-.-- -

‘v “'h:.'s‘ po::tion of ;he‘ mot:.on, to éres;ei:zt 'orézl argument to
the Con:mssion wich..n ‘-’:.fteen“days of '%ay 19 1.976 is d:.smssed

ey i, B .

as bemg :goot. ' ’

o s A A

- »
—m-—{o-'- . fo.’--‘-,-b

' REQUR... COMSSYON DBCT.SIOI(I WI’IHIN I’HIRTY <30) DAYS A.:"TER
ORA'L ARGUW:INT s -

it Thistportion -of petitioner s motion” pzesupposed “both‘an’ -
en base ”Comss:.omheazm.g,on..the- metien -and-a Commissidn “Tuling on
the motion. ‘The-assigned “examiner;  as provideditnder Cormission Rules
of “Practice-and ‘Procedure, with ‘concurrence of ‘the assigned . I
Commissicner, ‘set heaxing for -June 21;.1976_cn-the'motfon filed May
19, 1976, conducted the hearing on the motion, théreafter -received:
briefs, and-subsequently- as’ “his heavyuschedule permitted prepared

N -

PR

thigruling on the 'motioni "The examiner-saw no compelling reason-to
‘deviate-frominormal procedure-and there-has: been no‘recommendation”

. .from the a’ésa’;gned”cbrimissibne* ‘for~-any-different procedure. It
-“1s°clear that this-portion of-petitiomerts motidnTrequizringia>ris ™
Commxssxon»dec:_.szomthhin thirty-(30) daysafter oral argument:isS
now moot. Accordingly, it is disnissed.

-7 =18~
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5. . IMPOSE CONSTRUCTIVE TRUST ON DELTA. LINES, INC .- 5S: INIRASIAIE
OPERATING*AUTHORITY e

LTI Eomstructive trusc arises where a: party holdihé legal
“title to- properry is sub;ect'to an equrrable duty to oonvey it to ;
another party, on” the ground‘:hat zhe legal holder woulo be” unjusrly

. ——

enriched were he- permztted to retazn the property (Soocr Abudgmen:
of the Law' of Trusts (1960) Section’ 461-464, p.770) “The unjust o
enrichment- may ar:se out of wrongful acquisztzon of the prOperty,Jm
as where it-is acquired by ‘fraud or uﬁdue'znfluence. The eqozrable
theory™ at” play is-thar of a dualzty 1& ownersth, eqoiteble aad legal

-

and operates”on”the” concept that the" legal ovner mere%y holds the R

R eds

property “for”the~ rzghr“ul or equitable owﬁer, the law regarding the:
done-which™ should have- been done’ It is not "2 trae” or technzcal ::

-u-'a../

trust, rather*the‘cour"is merely using the eachznery'of trust o

P ]

p—event maud. L LRI LT L Sn _.~ RN e [Tt

of constitutzonal orzgxn in thrs state, rbe ?dbiio
Utilities” Comm;sszon has been” provided rhe broad powers both ofa
court- and of- an-adminzstrative tribunal (Pac. ‘Teli & Tolo Cor v f:“

“"In the past exerorse of th;s

vy
w\

'broad array of" ‘power, “as petitzoner notes “in rrs'br ‘ef , ‘the o
Commzsszon ‘hag- lnvoked “and” used certa;n constLCuent equztable powers

e tarie'd ,,--..-

as‘well as strxctly judicial powers. ‘While mowhere in the Publzc

ey "ll,f'

Utilities Code“does'-there” appeér any specié:c provis;on grantrng
the Commzssion Jurisdiction ‘£6” exerc Lse general eqoitable powe-,m
it would~ appear “that- Seerion 701 of” that CodeLl/ provzdes an ample

o
S -

residuun- of authorzry, £ncIudin3 general equztéblewpowers, to e’

oL, S
exercised-as-deemed- necessary by “the Commlsszon mn appropr_ate cases

o “do all ﬁhzngs..., whieh are ﬁecessary and eonvenzen:“ “in rhe

1 e R, v - ~r o
Simen el e Ln o nian omIosmenat DT DRILINTY

,(, e

-

s Tl

1/ “California“Pablic Ucilities’ ‘Code” Sectron 7Qlf R

TonThe” commission Ay~ supe-vise.and regulate every publzc
sutility-in-the State and-may ~dorall: ‘things; whether=z.' =
specifically designated in this part or in addition
thereto, which are necessary and convenient in the
exercise of such power and jurisdiction."

—
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. .supervision and regulatieon of public utilities., Considerzng the -~

.

broad congtitutional grant of power. and the legislative emactment

ol PR ke e

of” Sectzon 701 to faczlztate the exerczse of tha: powe:””legisla:mon

ey

eerca;nly cognate end“germcne :o regu’a:zon, in :he,opzn;on of.tuils
"examener “the Commlssion s au:horityw.ncludes Juri sdxction L0 e

..\-r»-.. B

xmpose a construct;ve t*ust in a proper case. However,,before

,..‘,.-..aw

reaehmng the ultlmate qoestxon as_to whethervthe inscantup:oceedzng

,\.ouJ

is'a’ proper one for the .mpbsmt;on of a. comstructive trus: on. .

.
g e o

rDelta, there’ exists the, ‘threshold. issoe vhether, oT, Ot themfraud
actu lly exmsts as alleged by petxtxoner, Because.. of, the very

nature “of constructive troscs, .any. fraud al eged ;ST be,proven
'clearly and sazisfaetormly.x

that it 1s only wnere xt is fa;.ly ce—taln that che ci:cumscancesn-

b e e [ T

callxng for ‘the’ relief actually ex:st, that the extending.of- it -
can be Justlfa.ed. cme SnamosnziToncs I

. f. Just what lS the fraud alleged to.have. beencpe:pet:ated‘w

PV

upon the Comm&ssion by Del 2 in this instqnce It is.cthat.Delta .

T i

had n 1ntentxon of‘ma.ntaznmngJAlltrans asvan operatzng ca:rie:,

e s e <3

and that i:s representat_ons to thla effeﬁt to persuade zhe A
Commmsszon to authormze the acqu;s;cion, par.;cular;y includxng

the shlmmering pro;pecc of savzng the JObS of at least. 400. All::ans
employees, we*e eithe: reckless or zntentzonally false.,

PR r.‘-a-‘w
B

Pe:;tione*'a:gues that Delta s :epresentatzong toczhe

P IR ST N

Comm;ssion that it belzeved it could reve:se):heMunp:othable

record of Alltrans were based.upoo é Jeursory”. and,?super‘icial“u\

C ot et ,:._ B LA

‘study of Alltrans revenees and expensescfor April 1976...Tke. -

examlner fznds this assessﬁent Lo be a rather shal;ow -evaluation . -

- t...,

of the evidence on recoxd in tﬁis case. In the Lly 1974 hearzng
““on"the then™ proposed acqumsitzon,nelta s pres;den: testified.at ;-'

-~

,-....

o e T T
;

P e
L
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STEIBIT-NO..1.

5. . DMPOSE_CONSTRUCIIVE TRUST,ON DELTA LINES, INC .!S:INTRASTATE
ormrmowmoxm PR NZRAS

.vv~u-;v...-,...,,.,.,.\,.‘ o e
= e
o

A constructive trust arises where a party holding legal

-

“gitle o oroperty 15" subgect'towsn equitable du.y o convéy’it to f
another parry, on’ the ground that the legal holder would be un;ustly
enriched were he- permitted T retais the property (Scott Abudgment
of the Law" of" Trusts (1960) Section’ &6’-464, p.770) The ungust
‘enrichment“may'arise out of wrongful acquiSition of'the property,

i alon

as where it-is acquired by fraud or undue infltence. The equitable

PR,

theory*at play is-that’ of a duality in ownership, equitable and legal,
and opérates”on-the” concept that the 1e3a1 owner merely holds the 3
property-for- the- rightful or equitable owner, the law regarding thar

.L-.....

done-which should have" been done." It is'not "2’ true or technical .
trust;’ rather the court” is oerely using the machisery of trust to :

prevent-fragd; t iy YRI RILT LD L SRR

e

of eonstitutional origin in this state,‘tbe Public
Utilities Commission” has ‘been” provided the broad” powers both of a

PR

court- and: of-an-administrative tribunal (Pac. “rel i 8 Tal. Co- v
cshleman (19k3) 1667C7 640, 650"689) In the pasc exercise oi this
broad array of “powex, “as’ petitioner notes “in ‘its brief thepv"

.y ,-4-.

CommiSSion has invoked ‘and used cerrain eonstituent equitable powers
as'viell as- strictxy judicial powers. ‘While noehere 10 the Pablic i

o . SV

Utilities Code“does there- appesr any SpeCiffc'prQVIQLOB ‘granting
the Commission jurisdiction -3 exercise gesersl.equitable power, -
iz would- appear ‘that’ Section 70%"of that Codeli/ provides an ampie
residdun- of authority, including general equirable powers, to be N

[ T

exercised-as- deemed- necessary by the Commrsszon in appropriate cases

P N T

£o “do all things...; which “are’ necessary and convenient“ in tce .

sume ey L
T .o WD RO ES ey L
e X - e - e "

11/ California -Public” Utilities Code Section 701'

u v nThe commission may” supervise and regulate every public
... o uetility-in-the State and-may -dorall things; whether: - -
specifieally designated in this part or in additionm
thereto, which are necessary and convenient in the
exercise of such power and jurisdictiom."

=19~
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4

worked wiqh :he secretary-trea.u*ez s coun:evpart 1n Allc;aec,:andd,

:had conceuded ‘rom chezr Study thac Allc:ans could Mbe turned a:cund

o et

and’ curned around in"a ‘short, perxod of :zme and.made to .opexate. in-.

R

the'bI;ckF ' The“conclusion was assertedly made aﬁter an inrdepth

Frap——

w o

analysis of tie Alltrans Ledgers £or a Lieek peziod in Apm;l 1974. .
"(the “then mosc cur—ent Alltrans profit peziod) In that analys;s,

R TR LA

accordmng to the tesczmony of Delta s, presidentJ ;hey eliminated ..
'aII'the warehouse and drayage divisxcn portion as. well as che

-

interstate revenues, and then aftnr applicatiae of,Delta{s Ope:a:ing
ratioc experience to the Alltrans operations, the Delta peopLe

-

-

concluded that .hey could achieve monthly reduccicns\oﬁyepproximacely
$177‘OOO che:eby turnzng‘Allcrans azound. These reductions. in the

R ]

testmmony were specifzcally relaced to areas 1nvolving maznzenance,
line" tranoportation operatzcns, tercunal operations,‘communicatzcn
expense, release ‘of 100 leased and excess trazle:s,‘subhaulinae:,,f

[PE——

ot e P L.

1mp:cvements, el;minatzon of Tranoport Clearzngs in collec;;q; of
frezgh: b;lls, loss and damage claxms, integzatzon of workmen‘

o Y PRI R

compeesation evpense CDelta is self-insured), unemplqymegc\znsarance,

- I O

asseczation dues, and adm;nistratlon, accountin@;and peyroll expense.
Petit&oner evzdénced litcle ;nteresc at the time zn cantes:zng or.

A dae wwan

- probing these detailed assertions on cross-examination, and at
~-achx3vpocnc-xn t;me it~therefore“£s difficult " to credit petiticner? s

B P_-J-u - e

';cherac:erxzecxon of,che~study as "cursozy" and:fsuperf;czal“ -~ Rather
. the: record.tends strongly to the! concluszon that the szudy was, if not

R ol

o e

w;;p}g 1:3 necessarily limited»scope cohprehensxve, at, leaetr
authomitatun%and ‘provided, ‘(énder" the” time- constraints-Delta then

[ ] -y

“faced) a,ra:;cnal businesslxke baszs £or Delca covccnclude thaz with
~close managemencvunder Delta polzfies, standards,and practices, the

P B R

Alltranc operatzon cOu’d very~possxbly be salveged,r—Ce:tainly“none

aroma’ of fzaudl
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EXHEIZIT NO. 1.

There is no question but that Delt4<made a strong and |

) ,---
.,o.n S .

appealing representaiion to :he Comm;ssxon rcgardzng the jobs of the
Alltrans employees. At the Ju y 18 1975 hearlng on the applzca;ion,

the Deltd president s:ated “shat of equal zmportance ‘to. the, :ﬁfére¢:

o v

of the general publxc as wouid'be retention of an zntact sthping
entl ,'would be the continued employmenc of tbe fai:h*ul employggs.
That it all dxd not wox K- oug as reprcsented ba 1974 does not_on, Ats,

PR ..»4.«..-

face serve to’ sully the orzgznal Stated intent and hopes, and xndeed

Rt

the employeee dmd gamn by the acqusxtzon.lzfi Unhagglly there 13
wothing’ ce.tain or guarag;eed in the buszness.world but tﬁe N

,.,.'.. L v"-l-n*—-.p

Continuatlcn °£ taxes. o e aler N e 4 e v Shpmi - l’
o Petitioner xn the July 1974 nearing_probed che Del:a.lszs

x_. -:- LA '

acquzsztion “of" Rungsoy'?ac*’xc, Ltd to the pOlnt that Delta make

_,,.).v - -

a ‘practice of purchasing competzng carz iers and chen“dzscontznuﬂs

[

their‘operatzons in"an effbrt o aonopolzze zraffzc wzth;: its .
authorzzed terr;tory. On brzef ;o th;s motzon pecztioner concznues

“hxo”thruot, and again makes the assertion, stating "In éqpééaéé

- -

transactions’ ‘Delta” has ﬁurdhased compecing operatlons of Ringsbywa
'Pacific, Calzfornia Mbtor Transport, and All*rans.

‘Delta” has merged the acqulxed company s au:horzty wzth izs oénféndm“

chen el_minated the puxchased OPCrac;on entirely " In the opinlog of

- o e T
- ‘)'—}- -t N

e
o A g

_., nAnn

12/ 'Had"Delta not been authorized to acquzre Alltrans Alltraas_would
=7 :have.been: shut: down: fullyas-of August- 16, 1974 by"_zs Australian
owners, and. the Alltrans employees would have-been all-terminated,
losing all senxor;t; ‘without recall rights to any potential |
employer .. -Iastead,: as’ part of-the acquisition’ contract; Delza’
_and Alltrans. representatzves met witk the:Westerm- Conference: of
Teamsters and’ repzesentatives of the locals involved, and, wor&ed
. out.an.agreement signed by the -parties; which agreement gave”
~ Alltrans employees who.might be-laid- off as.a. consequence of:the
acquis;tzon both recall rights to Alltrans and additlonal first
- wightiof . employment rights- for: three years with-Delta% “Most of
. the Alitrams employees,:.by reason of- the acquisitiom,-did.receive
“continued employment beyond August 16, 1974 to May ;975 a2
additional nine months of work. s D e
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EXEIZIT NO.-L.

this examiner, this broad:statement, imsofar as- the" :Lnten:: of- :Lt:s
- thrust in:the context:ofithis motien-is-to>cast- “Delta~in the role of

a scheming. predatory:operator;: misspeaks -the record == 13/ ‘Ihe record
in Application-No.:53518:shows that- Ringsbvaacif:.c, ‘Leds .-,-as g
consequence .of -continued _unprofitable ‘operations- in”certain ’of 'Lts
business, -deternined:-thatiic:would be-advisable: fo-discontinte- part o%
its intrastate-operations in:California, while-retaining- othe*' parts.

- Accordingly, Ringsby, sought-andobtained author:tt:y “from” th:.s

Y -
e b

Commission to sell to'Delta:emly:its: highway  common - ‘carrier “°°
certificate, but-not:its equipment;:terminals;-or busimessi™ gy
Dec:.sion No. 80903 issuved-ex parte in:January-1973in’ thc-absence

.. of.tizely-protest,:it -was:found by:thisComnission thatthé- ~ °

transaction would not .be'adverse.to the- ‘public ‘Interest. ’rhereafter,
as set.forth-by its application; Ringsby no-longer: operated as‘a -
general commodity highway ‘common ‘carrier:in. Cal:.form.a However, ”
Ringsby-continues as-a viable and ‘substantial operator both“i:n"“ -
intexstate commerce and..in- certain Cal:.forni& serv:f.ce.

. charactez:.zazmn of it .as an.acquisitiow and deliberate elmine:ion

thereafr.er of: a..purchased operation. Looking mext to the ‘assertions
Tespecting acquisition of-California Motor: ¥ransport:,” the record m
Application No.: 49902 shows that inr1967-the City: Transit System,

as, & result. of:continued: operating losses - experienced: by 1ts-wholly
owned' subsidiaries California:Moter Express, Ltd., and: Califoxrnia™ -

Motor: Transport: Company, sought. Commission authorizationto 's‘el'l'"" -

the, stock and- operat:.ons of both subs:.d::.a.ra.es- to Delta, wh:'.le C:Lty

- PR
e - A 5
o w -»v-a:v - oo nel '_.", . U e ..'ul .-.4.. -

3/ 'Ihz.s examiner reserves consideration_of _any.possible-antitrust
T implfcations which may be raised. by. this sequence-of acquisitions
Tass related to the Alltrans’ acquisz.tzon pending.zehearing\on ‘that

i -gspec-: Hi.s conc“lus Zoms; ‘are’ addressedl only %o the;, mocion at
ar. -

o £ PR L .
- A - PR R i A A Lol
ca T el P
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retained. the-certificatel:; By Decision:No.:76499: issued Decembex”2,
1969, and subject.to.certain. Interstate Commerce: Commission approvals
__subsequently:issued.in April 1970, this:Commission found: thew">:
transaction-would not;be adverse .to the:publiciint eresc','“a.ﬁd”\ '
approved-the.. acqu:.si::.on. ,~Thereafter;y-and:to: t:h:.s:date ‘both
;,Califomia Motor . Express,.Ltd.: and:California:Motor:Transport-+~
.Company -have -continced to exist-and.operate:as:ssubsidiariesiof :°-
Delta under.Delta‘s certificate.: Furthermore,after the-1973 demise
of the Motor Vehicle Transportation License Tax onocarriersiother~
than -the express operators,-there:existed no.reascn-£for “atduality”
of opexations and ‘Delta substantially curtailed cse -of-California’
Motor Transport Company, -concentrating:most.of. the 'bpera'tféné;‘-?thi‘éugh
.:__vthe Califernia Motor -Transport Division.of Delta Lines. ~Bowever,-
although today .pratically a-shell corporation, Califorafa Motor “°
Transport- Company, 'Still .exists:and functions-as another-subsidiary
< iﬁ%ip@; -of- D.Qlﬁ%%é:l - There -is no - question but that: Califormid-- .
Motor Express,. Ltd. -still-exists -and handles ‘2 substantial “woTumé-
of. business. ..From the foregoing the examiner: concludes: agalxithat
it tends to m:.slead Lo state: £latly: that “Delta ‘merged ‘the ’acqu:.::ed
. company's authority. with its’ cwa and then eliminated the purchased
operation entirely". Delta dn this instance acquired no authoricy,
but rather operated both-acquired entities ander: Deltat s avthority,
an authority: substantially.coextensive:with that retained by Cizy'”
Transit System.. Ic:view: of: the passage:of time’ and: the-overall: ™ *
changed eircumstances: arising: out:of: the diffexent tax''situdtion "
after 1973, in.the overall.context it  {s. aisleading” to” infer” ‘that’ -
Delta delz.berately set out to acquire and ent:z.rely elimin&te..:he

ol P‘
- w L y . . e, et R Ay e i m

" 14/ Commission records show that at the. close of. 1975.. California
- “-Motor Transport’ Comp.a-zy still ouned: 18 picces. of eguipmen:, all
indintercity operations in” California “and had intrastate
operat:ing revenue of $203,043.
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California Motor Tramsport Company operation. Both the Ringsby and
California Motor Tramsport decisions are long since £inal, and by
inference cannot nowbe attacked as’ being against thespublic '.Lntercst
- (Public. Utilities: Code. Section 1709z %In.all: collateral actions” ‘or
proceecdings,. ! the» orders . and decisions of: the”comm.ss:.on which have
become £inal- sb.all be- conelusive.B),wo cxioin o TR DELSTORTLS
.- In. furthex support: to:its:allegations: that- fraudwas- L
perpetrated so.as-to justify;and require: impositioniof-a comstructive
trust,-petitioner. in-this-pertion.of:its motion: reiterates its- earlier
asse::tiops,;,:ha:s_‘Deltaj'_'sr.;cha:‘_.rman-: Duyer in:seeking expeditfous= -~
handling.of.Delta‘s. _prospective application’from’the then-Commission
president, Conmissioner-Sturgeon, acted improperly; and-that-thfs®
request, coupled-with:the Commissionerts-intervention to-order ‘the
apgl@.é,g;:}_.on-;exped itiously-heard and.decided:so at tomeet>the’ ~--
August 16, 1974 .deadline set by:the Australians;-constituted - - -
;"_“undue uf uence! .., This-exaniner:hasiconsidered and rejected- 'ﬂiﬁ

assers Cicn earl:.er in the:discussion devoted to-the first- sect:.on
of the moclon. - - o —— el e R L et T L X Lns o nInlto

-, [V R - - - P ] °J P -
' - p
g LR - '-..' EUVRE RN - ) Tt -
- r .

. Peritioner also:asserts: :haz: "w:.:hin three ‘months -of "
the a.cqu:.s:.t:.cn“ Delta's dixectors:began plamming -a -shutdown "of -
Alltzans.. This assertion severely:stretches the record.- Delta’ 5
beard . chairman -testified that as -August, September, -and October’-1974
passed -and “there was red all -over the .place”; the ‘board was mot "
véry happy. Thereafter, at a time Dwyer did not xecall, there was a

~ board meering and . the ‘board; iagreed to wait and see if by:April 1975
there would be an upturn. 'Dwyer testn.fz.ed that "_I feI;_ that if we
“coulén® c make it in. Apr 1, 4T was, hopefé“sds"':. - Obviously :he 'ooard
would -have concern - Board mmbers ‘have 2’ 1.ega_l d_u:y co d:.lf:.gen:ly
exercise proper care and sk:.ll in ‘conducring the business of a -
corporation (Burt v Irvine Co. (1965) 237 CA 2¢ 828, 352-853). There

is no evidence of plamnning to shut down within three months. That the
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‘ ._,board delayed as lcn.g 2s May 1975 befo:e determinmg to® sell o~

. shut.down the:Alltrans: operation;’ meanwhile® sustaining: stubstantial
losses;‘;'%; -in-what:turned: out to:be:a futile:attemptito accompl:t’sh
a turnaround during 2 severe business resession” is ample”evidence’”
of the.bona-fides:of Deltafs intentions in” this-acquisition.
sennome- oo Petitioner-statesrthat-"nosevidence suggests that-Delta’
instituted. successful -operational-reforms:orother changes to” - -
restore Alltrans fimances“. :Whilerrthey”":aayff-h_'avé"JSeeﬂ*"-'less::3 T
.. successful than-anticipated,:there were:nume:ous’refo'rmm_s"andi e
changes -made.  The-extensive and detailed:testimony” ‘of-Deltals:
vice-president-Varozza -who:managed:the Alltrans-operation,-spelled
out the-changes-and efforts:made to try to-attain‘a’ tmafa@a i
:he face- of'a general business. recession‘. Varozza s test:mony‘ e

asftz.me advanced -and - deup:.t:e al‘.L their efforss” they*we:'e dhable” to
obtain the volume of business needed to turn the tidel“ Séme~" > -~
operational.-and. pexrsommel -expenses ‘were <ul, and’ terninals were
combined.-and;-eliminated, :but after December 1974 ‘the nunber “of
..re:.ght bills.- dropped and :revenues: sank. Losses per m..h*w’ére""

well-bemg of :he pa::ent and somez:hing ha.d to be done Obv:.ously

- ' T
L e m " : . S T

e .,,~,._.._-~n_l

15/ Varozza test:.fzed that. »tb.e operat::.onal losses for ‘vine- months
. that Alltrans operated wexe $1,200,000... Nothing significant::
“was placed into evidence reflecting any tax implications : wh:.ch
- . -might: serve to mitigate these: ‘Losses, - T£ dndeed suckr - v
.. considerations should. be.considered in determining Delte’s: good
8 fa:.th :.n shutr::r.ng down Alltrans zo stop t:he Izps*s,eﬁg T

. Lo a
B e T At

TR ' R
. vty : SN -
s N N o e

e
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in :.ns:::.tuting changes which halved the losses the xeforzs were. -

suecessful ‘bt Hot" “Successful” eﬁe;é!z 167 7o--

- -

.—‘

TSl

Decis:.on No: 83388 :.ssued September 4 1974 was. :Lssued,-

L -

by the Commissidn-te- accommodate” the st:.pulat:.on wh:'.ch secu:ed
eoproteszant w:.ll:f.g s vgxthdrawal a stipula::.on sough:,...o i.nsure

VANV A PP

that one single “rariff Qwould“ l::e filedmfor all ‘the: transportaﬁ:.on

. P LR VRCEUNIR o~ e A""‘"‘\/‘f'“

service to be perforzed by “the Delta divisions, not' f.or":he R
,Predatoz'y -coonotations :infexred a 'this motied 7777 T4

In - summary ‘as. to:petitioner’s aIlegat:.ons of f:'aud u_nflqe

.. ;.nfluence »and: unjustenrichment, this exam:ner from the forego:.ng
zust conclude-that -petitioner hasfailed ‘o prove clea'r:ty “and” )
satisfactoz;.ly its. case-.ﬂ._h?etn.ticner has not susz:amecr'ics burcfen

n-..qh

°Pe’=3°m8 carzier, or: that Delta's: represent:at:.ons" €0 thrg T

Commission -inducing -approval:.of its application,- w:.th‘ pa:’t:.eula::m

alant Al

reference £o :preservation of the: jobs ‘'of many ‘of the A"J.t::ans
employees,- were..either. recaless or intent..onall‘y false.‘* In shor:,

petitioner: bas. failed, to. show- Sustification for the severe k:.nd of '

zrelief, requested.; Petitlonexr:having: s£ailed’ €0 pass the tbreshold
issue to-prove the existence of: fraud;, > undie- influence, ox” unjusc E

-

enzichment, there:is:no.need:for:the® examiner-to address’ the iiltimate
question-. s, to- whetker: the instant: pfoeeed.ngs prov:.de a~ proper ’

e
- - w -
- . Lo . '- -,/.4 /n ek
.- e I e T U A S T N T L e 4

16/ In this. context:it-is: diffieult to envision® unjust”enrichment”
arising out of an operational. loss. of-approximately.$L,2005000
. under -these circumstances. A price tag of those proportn.ons
for the Alltrans certificate, substantially. dup-;.lcata.ve-of‘“the
existing Delta authority,.with aa.. .objective-just tosclose down'’
‘the operation months later and. to. -gain-2,000 new-shipper

*accounts ‘and- f:.rsz: c:.-ack at All:::ans marketa share,.,seems
zncredulous.' L s '
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situatfon for” imposition of a consttuctive trust,n/ o Accordingly,

\--JJ

the examiner dem.es that port::.on of pet:'.t:.oner s,mot:.onnwhz.ch seeks
the- :.mposit:.on of a construc tive t‘:.'ust on. De],ta Lines, Ine.fs. - -
intrastate operating autho:::.ty.l_‘ e

P A

-i§: "APPROPRIATELY FINE AND REVOKE b’zm. Lmzs INC.tS,.r - s

INTRASTATE <OPERATING AUTEORITY FOR ITS"CONTEMPIUOUS commcr ™
TEIS PROCZEDING:,. ... Abes N

) -
R
. e

-.n”- ., f'"‘""'
TLY LT -

vy i .1,_.~‘..~'mu

This Com:tss:.on has defz.ned _,u.:.sdict:.on to’fine ‘revoke,
and suspeud to enfotce its ordexs and regulatioms;h dncluding
contempt: _powers,. An 5peci£ic more prevalent: and set:-areas‘as ~prov:.ded
in the Publ.:.c Ut:.l:.t:.es .Code . - Howevex, :as noted “in “another'~~ - -~
context earl:.er m tb.:‘.sx:ul:.ng, this exaniner'alsc . believes that
th:.s Comm.ss::op‘in.Sectz.on 701. of.-the Code’ég-/ ‘has‘an ample—o:es:nduum
of acthor:.tf,: to draw. upoa in: extraordinary circumstances to- fas“hion
wb.ateve:; reasonable and appropriate remedy it oight Find n;cccssa"y
aad coriiren_:.en- in the exercise of its power:.and jerisdictiony =~

R - lthe mstam: p:oceedmg o, this: date: the:examiner does
not f:.nd the record xeplete: with: Delta’s. contemptuous:: misconduet s "
He'bas not found nor has.be: been- directed: toi2ny coumpetent’evidence
of "a n:.gh degree of. disregard. for: the anthority and orderly " s
] processes of _the Commnissicn, or-Ya:strong:antipathy: o the'otderly

exerci.se of the Commission!s. powers'. :The question” of whether” or"
not Delta required Commission authorization to _shut down rhe Alltrsas
operation ”is only, ‘collaterally before: the: Commission’so- fa;': 4n this
ptoceed:.ng..,l:f iuture proceed...ngs shoold demonstrate that De}.ta

R
P N

- - g e
. . o P o o mewn ~ ~
w,__-..n.—,,u,.-, e e *y ,

O e A vt o

17/ Fox.this reasen-the' examiner has:not’ comsidered herein the
interesting but. intricate questions which would.arise.were
under :thecircunstances of-this motion a comstructive.Lrust
indicated; questions including but not limited to who has
been defrauded and Otberw:.se barmed, the extent of any unjust
enrichment, the res of the trust, and £or whose benefit a
constructive trust should be '.’.t:posed.

18/ See Footnote 1l.
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has unlawfully c¢losed down tﬁédﬁiltrans operation the

-

Commission can

adopt whatever xewedy 1is, Seemed appropriate at. conclusion of the

S S

rebearing. '“Ihe'examlner“has conszdered “and ruled adversely to

ny o s - =

peuxtmoner S allegatmcns as“to*the proprzety of the"Mhy"19 %975,

g e

meeting and ‘the-aétions 'of the- ‘Commfssicner pa:t;czpants, and" has

further ‘found no ‘fravd, unduewinfluencé,'

provenan-For~thesef:easons'any £ine and/or‘revocatibn of’au:hority,
- ‘based-on the ‘record  to date vould: be utterly
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ox’ ungust “enxichment
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ustified
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Accordingly’ the- examiner denies that~port£on pf pet;tioner‘s moticn
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" Therefore, IT' I5HEREBY RULED that” the’ renef'reques:ed
by ‘petitioner’®s- potion: £iled” May r9'“r976"w£th'this Commié&ibn
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Chrcnology of Events a.nd Sz.maz:y of ‘Evid'emce

v T

In mid 2!.974 bot.b. Alltrans Express Cahforn:z.a, Inc
(Allt::ans) ‘and. Delta I..:mes Inc-M(Delr.a.) held. ce:t:.f:.cates o£
public convenieh&z :a:_nd necessity as.highway common Carriers gran:ed
by this Commss:‘,on. Alltxan...,, a Iong established. -genexal- commodity
carrier, was a’ﬁhf.&ly ovwned. ;ubs:.d:.aqr of Alltrans, Inc. whichinturn was
a subs::.diary of. 'Ihoms N_atiqnm.de Tmn..port, Ltd.,. anAustralian.: .
corporat::.on. After All&an:s, incurred substantial operating losses:
Tanging from $446,000. to $1,300,000: & yeax- in four. of. the preceed:...g

- e o mae s

fHve years, the Austral:.;m paxent: in Apn.l 0£..1974. detexmined:£0
stop the Tosses by disbssin.g of the intrastate carxiage: operat:.orxs
of Alltrans be,fore June, 30,. 1974, cither. by sale of by:shutting down
the ‘operaticn, This deadline was subsequently extended to August:lé,
1974, primarily, it was asserted, for persommel comsiderationms. .
Accordingly, Alltrans, secking the advantages of a negotiated sale
as opposed to closuxe and forced sale, after uwmsuccessful negotiations
with an initial-potential purchaser, 2pproached Delta in mid May,
1974 as a potentié.l;:purchaser.

Delta, the largest gemeral commodity carrier im California,
and a subsidiary of Delta Califormiz Industries (DCI), held a
certificate of public convenience and necessity essentially
duplicating most of the Alltrans texritory, but differing In that
Allrrans held authorization to operate in certain northern territories
and minor areas whexre Delta did not, After negotiation, Alltrans
and DCI reached tentative agreement on 2 sale. Mindful, however, of
the izmpending August 16, 1974 close down deadline Insisted upon by
the loss weary dustralians, DCI's chairman of the bozrd Thomas Dwyer
(Dwyer), pexrsonally visited the then president of the Commissionm,
Commissioner Sturgeon (Sturgeon) to ask for an expedited hearing and
decision for a forthcoming Alltrans~Deltz application, and pointed




2054997, b1

ZXEIZIT NO. 1

- APPENDIX A"
I’ager 2, ,of_ 29

“ ;‘ o G
5

up the fact that there wuld be no sense in going ahead with the
transaction ‘1€ .a:decision Trom the Commission could-not be obtained:
before the :impending ‘closedowns : Sturgeon advised Dwyer that:be would
2ttempt.to ‘expedite a hearing. Thereafter, on June 263" ‘197&“ Alltrans
and Delca £iled with the Commission, ~ = il ol ooroiomin nromrIll

-22By “thedx rapplication: Delta was.: .oacqzd.re Alltmns ot
cemf:.cate ‘and business,’ while DCI would purchase certain phys:.cal

assets from-Alltrans, :'In support-of: the application’ it was asserted

‘that Delta wouldcontinue the Alltrans .intrastate-carriage operations

as a.Delta:division, - thereby contimuing the Alltrans.service Lo the
shipping ‘public; and ‘preserving approximately 400-ALYltrans .jobs  7u:

‘which othexwise:would go down ‘the drain. - Citing its experienced i::

and competent: management,-‘and: financial stremgth; Delta anticipated:
being able totxaxn t:he Allt::ans ope.mt:zon around; financinli.y in @
short Pmod of t_m Co s LotaNL, ot mOOWIoO fnlneesn

-On-July: 5, 1974 ‘nfze days ‘after f:.l:.f.ng ‘of:the- appla.catmn,
the Commission:‘published notice -of Q' hearing on the: app‘l.icat:.on co
begin July18, ‘1974, Five-{ntrastate motor carrier’ operators,.-~
including:the ‘petitioner ‘here, £iled protests to the application;--*

" contending -that ‘the ‘proposed ‘transfer of operating -authority, dLf~:-

authorized and consummated, ‘would be a -significant :step in:‘furtherance
of a scheme by-the: Delta interests to control and-monopolize the .= -
California :motor carrier: industry contrary: to- the public intexestis-

... Shortly thereafter ‘the protestants’ varicusly. moved .(1)--to.
dismiss the application,. (2)::for an: order directing staff partici~~
pation in-the proceeding in ‘the form-of a thorough study.to protect’
the public interest wmder the sua sponte requirements of Northern '~
California: Power Agency ¥ PUC -(1971) 5°C 3d-370, and. (3)-Lor
continuance :of-the hearing -to = later:date. -Bearing washeld in-San

Franeisco-con July 18,7195 /5nd 222, ‘1974.<.A11 three mtions ‘were Kdended
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and Smn:geon ad:v;sed al}. paxrties. of bis: intcm::‘.on. t!:a.t a :E:[nal o
.-decision on the:application would be reached:.on .oz before :August 16,
k974, . The! £inal half-day -of hearing found: the three pexrcipient .c::

attorneys from the law £ixm representing fouxr..of:the protestants . -..

weble to:be present,-having priox commitments in-other proceedings
out. of town,.:-Duringthe-last half-day of: hearing, -one.protestant, -

Willig Freight: Lines. (WLllig), arrived-at certain. stipulations with:
.Delta, -and withdrew as; a -protestant conditioned 1pon _approval of . the

application: and; consummation of-the transaction. - The mattex was. .

submitted at-conclusion of: the:-last half-day-of hear:.ng,,.although

the parties were told: ' ... this: does not, preclude -comsel-£frow f:.lz.ng

anything -in the way .of a -proposed: order, proposed findings ;:md;:; .o

conclusions--proposed: decisions,: for -that matter, :if-he wants. £o,::-

a.ny-cime between now [July 22, 19741 and August 16thVo.~ wo s mwsd

na - OnAugust. 6, 1974, :noting its: view xthet: any-delay wauld .

render the- sale and transfer moot,: destroy: competition,: and:put. .-

400 out.-of: _wozk, wnecessarily, thus leaving-open no:altexnative .

course; which-would: preserve the :competitive -status: quo,.:the -~ . s~

Commission -Issued -Decision; No. 83292 .authorizing .the -sale -and;transfer

. - onr.condition :that Deltra: and:its affiliated. corporations:acceptyaiz. .
single highway.coxmon: carriex: certificate and 2 singleexpress. . [ :
company, .cexrtificate, -encompassing all authorities:of:each typethen
beld with-duplications: omitted, 2nd -that. Delta.and -fts: affil:.ates
restate, . reissue,: or: reflleall its -taxiffs, - Four Commissioners::
voted;-for.the:.decision;. one; Comzss:.oner (ho]mes) was absent. r_‘z’he
ordex. was. effective the date dssued.. wo oL v neenn

"I'
P e e -4...-.-., -
.........._-...-...-...---u

w00 August 14 and 15,0 1974 ::'espec::.vely, Willig: and—the
other: protestantsﬁ:.led for: mebearing; Willig.om technical @mds:.,
Lo pertaining to-dts stipulation,.'and the .othexr protestants: on mIeTOUS
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‘grounds including’due -process issues; allegations.of.technical . ..
deficiencies; -and-alleged. failure by-. the ctam:!.ssion..to considm:-

[ L)

Delta's anti-competitive-.conduct, -the effect 0% such a. zmnsfer o

competition: and:the -general.public,- f:.nanc:.a.l considerac:.ons ar:q feg
uarantees: :mvolved enforcement of. }noz Ccm.ss:.on. orders, rules,,_
regulations -and -statutes; -and financial-approval of lendmg ety

arrangements. e e n et et oumm e meyneed

S ot i

-

-y e ey e e Sy g e . oA
et mh e s (:- .«c---—‘—lu-'-—-—*-t

ATI12: 01 AWy As:gus: 19, 1974, Delta. Lo0K ove:Alltrans' -
renamed :.t: 'rransCa.l, *and thereafter ope:ated :‘.1: a8 a: d::.v:x.s:.on of

- .
>.. ,‘ n.,. -

On Septwber 4 1974 the Comm:.ss:.on :.ssued J)eciszonﬂ

4 b s M e v e

\_r_cgr_mggz_gs .amendicg-the - cond:.t:wn.s aet £oxrth in. ch::.s_:.on.No. 832_92 to

make them conform moxe ¢losely o the Will:.g-Delta stipulation. .-
'Ihereafter Willig: withdrew., &om PO ..est.an*' status.

R T ad
LT Ry

. «After-a:ew.ew of the pet::.t:.ons for reheamg, on-October. 8,

1974 the Comnission by Deeision No. 83581 (1) -dismissed. the W:‘.ll:x.g.,
petition as m0ot,-and- (2).granted, lindted. reheamg oo, the pet:z.tion of

o Ll -

‘the othex protestants; rehearing la.njx:.ted to.the, presentat:.on of ..

- .- LT el LI

ev:.dence .and argument.. (1) ~on, the e‘fect on. compet:.tion which. would

R W P R PR

- result. £rom-the.- transfe:, and (2) w:.th -respect, to-waiver.of, the

i ey - -J'\-Aw'.-. -

gearantees to.be made.by.Delta. a.nd its aff:.b.ace.s under the. -
September. 30, 1972 loamagreemmts ‘between.DCL. and. x:he Ba.nﬂf‘“ "f'""
America: Naticnal: Trust and Savings Associatz.an., ﬁAdd:Lt:.ona:Lly, t.he

s s e v

Commission modified. Deca.s:.ou No..- 83292 Dby adding.. thereto an. . .
additional fLinding. to- the point that. De.lta had. the '-'equis:.te

[N A )

financial. ab:.l:.ty to. adequately. sexrve A.llt:a.n.’s custcmers..,,

[ ALV P

cecin. oo OmQctobexr 16, 1974, pursuant.to.its. deczsicn_g:az;:}ng
lmited reaeamg, the Cozmigsion issued.s- Not:.ce of. Prehearing

4 e et an .

Conference {(Re~Rehearing) to. be. held Novcmben 8 1974.,,~November. 7

e bt -J-.—nlu

1974, _prot.estant, Nielsen. P::eigh. Lz.ne.s,, lnc. ” Peters In..ck Lme,ﬁ-.:;

e

P T L AW P e

e e Pl e e
.
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.l L P PR f.-.,,-‘ -

-~ -,
v rn ot Paans u.-u..l-.

s
u\u ;-‘-
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and Applegate“Drayage Company £iled‘a petition before-the ”Cahfo::m.a
Supreme Court for ‘& Writ 'of ‘Review ‘or-Alternate -Writ of Mandate .
(Subseouently, *Jama.ry 29, 1975 the-Supreme: ‘Courtissued Ltsi.
order (SFo Mo, 2322L) daoy-j.ngmt of ‘xeview as ‘prematuxe). - Thec:
prehoa.ring ccnfezence was condtcted over:three days, ‘November 8:and
Decexber 20, 1974 -atd “on Jatuary 24, -1975. 7 :0n- the £irstday ofr v
the preheamg eon‘.erence protestants (less Golden West Freight:Lines
which “withdrew‘as g’ protestant) ‘renewed their previously-denied
soticn for-Staff participation, ~Novembexr: 26,1974 the’ Comssion by
Decision No. 83767 ordered the” p*es:.dmg ‘Exacxiner to-ordexr-staff -
partn.c:.pation to evalaate a:nd present ~evidence on-the ‘competitive
‘aspects of’ tb.e *merger tmder “the sea’ sponte requ:f.rementswf -Northern
California- Power Agencv o-PUC (sapra). - LN mUTAme filn Liinn
During the-gecond 'day of” pre‘hea::.ng conference, the
'Exam.ner instructed the Staff to’ submit a memo:and:m of—»staff .
| participation. Th...s memora.ndm was £orthcom:mg on-January 17; 1975.
. By it the staff proposed £5° p::oceed in detemin_'ngrwhat effect- the:
.uerger would have on. competitzon by- apply:x.ng principles- developed in
_nterpret..t:ton ‘of-Section”7 of the Clayton Act, “using factors™
suggested in" the ‘Report- of-the” Attorney” Genera" 's-*\Ta.t:x.o‘na..a.-Comn.ttee
to _Study the ‘Ants Trust-Laws to- :I.dent:.fy the major areas to- 'be
explored “Major focus ‘wowld ‘be- on- development® ofithe market: ™ %
eha.ra.eten’.otics, moluding the- n_story -and’ degree of- concentra.ti‘.on
in the ::elevant markets.” Trw"p:otestants ‘by date of December: 205"
1974, had’ elso submitted a memorandm of- issues" for- consideration
on ::eheering Among the issues’ proposed mr >comsideration’ were:
ques..:‘.ons relatmg o lesse'oed competit:.on,» relevant-market, e:c:tent
and trends of- eoncentrat:.on therem, h:.stones of: the™ appl:.eants
course of" conduc in’ the- paSt - and’ present, ‘comsideration paid;.
disposition of property,”scope of suthority and-service,  and:loan-

guarantee matters. Thereafter rehearing was set to begin June 23,
1975.
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_..During the mouths after Delta. took over Allr:rans, the

s a0

Alltraxx.s operat_.on cont:.::/med' tobe u::prof:x.table and pz.led P )
substantial losses. On May 1, 1975 Delta determined i€ éould no

looger, sustain these losses and determined.to.locate 2 'buyéi'"tbdtakﬂ

fod ke e PR

ovez. the Tra.nsCaZL equipment and busmeés., Sbip;':ers‘ Impenal evidenced

o bt b e A wed

some. :.m:erest Hav:.ns :x.nfor:::ed the 'reamste':s Un:.on and ité bank of

e ™ . e

the problcm and izs plaans, ) "Deiia aiso detem:.ned to infom the
Comnission. - Accordmgly, a.fte:: telepbom.ng fo:: an appo:f.nmmt;

Dwyerx, on.. the afternoon. of May 19,_ 1975 called upon Sﬁ::geéﬁwi:"o'”

Vi b . e

relate that Del;_:a was,. losing money oo the All::rans operat:‘.bn and to

e

et

:.nfom the Commission. that Deltz had, tg dol someth.mg Ebout it o
Dun.ng zb.is mfo?:mal vis:x.t the. Com:.ssioner s a.:.d,,Mr Bncca (Bncca)

- e ol ey s -

was present th:oughout-m'ao,l:es“ (then the . tmmpomtn.on .;pecﬁ.al:.st
for the, Comssioners)— was e:.ther ;.mn.ted 4n oT. dropped :‘.n and the

w A b

chief of:“ the. IransPor:a.t:.on~ D:.v;f.sio_n of s:he Com.{ssion,_ Mr.. G:.bson

(Gibsom),. was called in. A question ¢ evolved as _to. pro'cedz}r“e‘ i

At b e me e -«.4-

such 2 spin-off. s:.tz...a::.on and whetbe*' Delta would. Tequire. Ccmmss:.bn

- e et -«.—-v o VY e o e

approva.l were :.t to- se.'_l.l the 'rransCa.l (A.llr:rans) d:.v;'..'éion 5;“. tbe

[P R R Ve

Deita system s wh:.le reta:.m.ng the. certq.fzcate. Briccg. expressed &n.
opinion that. Comss:f.on apprcval would be. :equ:.red but no. consemsus

PN "——‘-..a

ox definitive answer was given Delta.. . Dwyer sta;gd‘};g would hzve
d:.scuss - any slmtdown fu:ther m.ch the Teamsters, Un:.on... The follow:.ng

e e # a nr . e

week, Dwyer wrote Sturgeon and Holmes, and (after 2 phone calll)wy

Gibsom,. short notes, a,ttacha'.ng_ta each a, . COPy. of ‘the. DCI news

B SR [ P

release (:eleag,ed,,to the press. in pa.r: May 22 1975) schcduled for

e e e R

.., Xelease. M2y_29,. 197S,M armmmcmg closedmm of. I’ransCal effect:.vé N

- —un..

May 30 1975, and. assuxing all three, th.a.t Del;a and Gzhfoma e
Motor. E:q:ress, Ltd. ,(C'VIE), a Delta syés}éﬂry, woz..ld @andlfﬂ uthed e
'Ira.nsCal txaff:.c 50 2s not to ::gconvem.emce the publ:.c. - Copies o

R

L LI ..4-1 Cw \.HJ., T l.m

these Mletf‘:_m:s were not sent to the participants. in thf.s rebgau .

e T L% T A et e S ~ . .
o~ 3 . . S 3 v r o _~.~)--,_ o . . - - - ot
o e e e ) e o PN . ft e T & T 0...,:"...3.4.,... (PR
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eight I.'.T.ne Inc. withdrew from ‘
gs es a. protestant followed on an.y 22' - 197S“by* Pete*s

U RS L S SR - ’ -ty - e i AT

i On May 28‘“1975 the’ Comr:....ss:.on sta"f f:!.led :r motio:: foran

..,,.,,,.., ,,_u‘.,

7 interm orde:j: o requ:.re Delta. LT
:.nt’:asta.te cuswmers served ‘by Ant:rans...at t:f:.:e of aoquis:r.t:z.on.q.

,.,

in the saxe mnner to wh.ch Alltxans customers hevc become s
accustotzed when se:r:ved“‘by ‘Alltrans E:-:press California Tmel'e - The”
follow:.ng da May 29 1975“ hav:.ng 1eamed‘“ of the‘:z.mpend:.ng’ close-
aowm of ‘I::ansCal term.na‘ls and layoff ‘of "‘ra.nsCal employees, the~"

staff’ £iled“an amended ‘=otion so ‘as’ to reqiiest ar Cou:m.semon'order

L

‘n.,«... -

- presexving’ the st.atus quo, “and” preventing' Delta o’ closmg the~~ .
term:.nals and” lay:.ng off “the” fome:.- A..:.It."‘ans mployéé”s"_. zostus b
Lo UP°”* rece:.p._ of the’ Com_ssion staff Totion” and“:t.ts -

amendment the pres:.ding E:miner Jo:m G:'.L..::n, eoncemed a.bout the .

t:.me fxame for a.rgv.ment on the ...ot:.on An v:.ew - oF the :.mzf.nencc of-
the TransCa‘.L shutdown, ep_l:oncd counsel fo..‘ the apo]icam: Mersba.ll
Berol (Berol) om’ Yay 2 _975. “Bexrol told the "'xaniner“ ‘that’ there

.

had béen a" mee :.ng" between his ‘client; Dwyer, Commtsstoners - -~

| Sturgeon and 'Eolmes, and‘G:.bs - ancr that' the" “rexination" of

. TransCa.l operat:.on.s “had” e:;t.:ea.' bem" "approved or authomed“ - THeS
B was the f:.:rst know? edge the Exam.nerhad of the ‘\fay Y, 197540 b

—.0--.-. -

. i P S I - - e
et A e tae m - -'-n . e war PO Nty _n-/..: T ) '.al -‘f‘\. ,-u.:'..l"

Y T

The Com:.ssn.on sta‘f on :Izme 6 1975 filed Tz ;emorandm*

A Y

of ts mtended part:.cipation a.nd :he Yssues t *p:opoeed To 2ddress

",‘ W“'f‘r L w:

in the fortheom..ng reheering I’he scaff not:ed its intent %o cons:.oa:

e lid

the re‘.!.evaiﬁt zarket af‘-'ected ‘by ‘the’ merger ‘L‘.g “be’ the less than

t:ruc’cloac'f (‘L‘II.} shn.pment mar&et w:.th a weight’ of OO to T0; OOO' 1vs,

S ™

'r’ze s:a.ff mdzcate‘d ‘that It wou‘lr" heve‘"to defer fts presentamon on

i ] e

antzcompetv.t:.ve 1m151:.cat:.ons until later ‘tham Tme bt THdTcatEd=
its intention of exploring fully the extent of the comsolidation,
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and the extent of liquidation, of Alltrans assets, expressing staff
concern. that_theze. would be 0o distinguz.shable Al trans orga.m...at:;on

[ P ' e - e ~

for. d:.vesw@c £rom Delta in_ t:he éveat the CommiSsion wexe to

i an o

sz..bogguently determa.ne, the me::ger con::ruy to the publ:‘.c :.n..a:es}: a.nd

L

orderad;vc.stum.. i et um e

Pt::suant tb R:..le 78 of the“ Cmssmn s Rules of ?ractice
and. Prodeduxe, on June. 7, 1975 protescant Applega.te pet:.tioned that

T e

‘...uponwsubmss:.on of. ;b:x.s natzer fo:.- dec:.sion of me Cozmiss::.gn,_
and prioz, to the rend:.t:.on of sucb. c{ec:.s:.on,_ a_'x proposed report be

[ .“

“:.ssgedv..;“‘ by‘ the presi d:.ng o..f:.ce*,':ecomcndmg fmmgs of £a.ct
conclusn.on.; of l.a.w, and a propo.,ed order pu:.'suant to ':'Q;le 790

. .
..--f_.u»-u -\.4-1.'.1-;»---- -....n.,. A Jn.. o> -

s Tma

i On sze 9 1975 protesr.ant Applegute notmg the a'bsence

nu-- "r\lfwﬁ—

. of a.ny Comss:.on oxder, authoz:izing D_f:lua tp abandon“ Alltra.ns service

e e e P T

0T ¢ to. close down or sell off eqz.:.pmen" (and c:z.t:.ng Sec::z.cns 451 a;xd
a91 of the Publ:.c Util:.t:.es Code) s, pet:.t:.oned ..he Commission, for an

G e ¥ /--rﬁ-""

mtem order requ:x.r:.ng Delta o :.med:.ately re..nstate AIltrans

ke ak .-,m,-

semce, and to pc-y a punitive £ine fbr _each da.y c_>f d:.scont:.nued

,,,,, e -,,,M v -

semce.\ Applegate furthec asserted the poss:.bn...:’.’ty ‘that in came::a

;-vtw..;n-w-‘

,___ex:::a 1ege.l d:z.scuss ons on mtters :.nvolve& in the rehear:.ng_ Ead

et

occun:ed between one of morc Comss:.oners and Deita a:nd” féq_ueéted

e g,

o sy

i€ those. allega.t:.ons were 1:~:r:r:a~~7e::.J pbat the mv_plved COmsg;gngxs "
disqualify . ~themse1ves, S [TANLAEDT . EATeves of

-

- i -

N On Jme 23 1975 the reb.ec.mg bega.n w:.th opem.nl g

-,r -n.-A et

_,sta"tement.; by the part:.es. . The staff e:cp::cssed _z:s‘ concern that ‘

the mer_gq?: of 'r::ansc-..l :.nto Delta o ..,eptember 30'” ‘197 - ‘béi.ng

| _mauthozizqd,ﬁ was possibly m violatzon of Sect.:.on 851 of " “Be ?::b‘l:x.c

,...... -

Utilities Code, and that the May 30 1975 clos:.ng of IransCaI 'es

e J--zww-a .-

an tmauthomed abandon..eht of serv:.ce. . Assertmg inconsisténcy ",'

- e —— T \: -

between Delta Statements. during pre-acqu:.sit:.on relacing to

oy .;

en;plbymént cantinu_ty anc_I ma.intenance ofa v:.able compet:.cfvé force,

~r
- -.\.l H "_.m-"-L‘-‘ e

4'. —ol‘u -v
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the sx:aff conside,réd thg ..a_a.ccs conce:m.ng the‘ clo;u:e of‘TransCa.l

relevant here as’ showmg Delt:c} 3 ;.ntentions “toward competition and”

[kt -\ﬂl‘wﬁ*'

the posturc :.1: ma:.m:a:.ns in deal;.ng w:z.th cowpetitoré. The Smminer
ook wnder submissica protestant's petition” for—am mte*im drda:

e

requiring imwediate reinstatement of service, etcl) ~advis s...ng thet”

he would_ rule on it at the end of "tba.s set_of hear:.ng"“ ;“ |
- rehe.aring éontim:{e_d in this :.n::.t:.al stage mr seve:z

\.onsem.t:.ve hea.ring days th::ough July 1 1975 w:;th testmoﬂy 'being

taken :E:om a variety of w:.messea.‘ ‘Witness’ App‘ieaa'ce, gwner of the

B eoot el e

pet:.tioner-proteszant here, a.nd a formcr President of the Calz.form

compet:.t:.vc :.zq:éct of tbe acqu.sitz.on ‘by Dclcc.‘ of Alltr‘.ns, the

LT iy -

ecr. of ..he merger upon protestant s yrof:.ca‘b:.hty, _.and the effecz:

wm -

of rhe’ acqu;sit:.on on certain mterl:.m.ng practices and a:rangements.

-

’rhree long-semce fome: Alltrans employees, all ;I:ivers and“ a1l .

- P .

fomer um.on stewards te.stif:.ed of c:.ramstances ;nd‘ fact... Meaf:h
consmdered contr:.b;ted ..o their unemployment by rg:ason cf r:.he ‘Irms-

- v n,

Cal shutdovm.: ‘Ihey vancusly alleged queat:.ona.ble management, _ghe

:z.nferred cost to DCI of h:.gh sen:.or:.ty AIltrans persome“l equipment

roor e

transfers ma:.ntenance cutbacks and def:ucienc:.es, a.lleged‘ faﬂzu:es

-y

to doveta:.l fcn:z.or:.ty in Certiin termimal c‘los:.ngs, and aIleged
deliberate freight transfers 3way from Alltrans. -"‘ransCJl o other™
Delta mcld.ng f:.ms. o'ze veteran basecl“ h:.s content:.ons on experi
ence derived observat:.on of the docks conversation.s w:.:h“ co-—workers,

oy b

) observat:.ons of th.e lmeboard _and “Jayoffs o£ ‘pe'rsor:nel and gsserted

'w,«' ‘-\

a f:.fty yercent d;vers~ on of £re:.ght away frgi:: Alitran_s 7‘Iranscof o
otnc...,.'" A Delta w:z.tness, v:'.cc president of ‘Delts and rhe “executive

ey - P ]

in chazgé of C‘VIE operations, Wayne Varozza, qgi _,-,_,f-;. od th”."i M:, ~. =
‘he had 1 been :Ln cbarge of thc Alltrang ppe:atians th_roughout :-ts oty

o e

“exfstence s 2 ‘division of Delfa. His "test:x'.mony',“ gn.ven ove:' ‘z “3-1/4
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and. the extent of l:.qu:.datzon, of Alltrans assets, expressing stafsl

e

conccm that, thc::e would bc no distingu:.sbable A:L orans orgam;at:.on

-‘waq .- I"’/

for d:.vesmcnc from Delt:a :.n the evemt the Comss.:.on were to'

sub.;eq;.ze.ntly detérﬁiﬁé the merger contxcry £o” tb.e publ:‘.c :.c,.ercgg:_gmd

oxder. a. d?.;raé'ti:re.' o et e
" Pursuant zo. Rule 78, o£ the Com:.ss:.on s 'Rulcs “of Practice

and Prodedurc, on Jxme 7, 1975 protestant Applega.te pet:.t:.oned that

. ...qaon subm;ssion of. th:.s mattcr for dec:.s:’.on of me Comissz.on,

and pr:.or o the rend:.t:.on of such dec sn.on, a. proposcd report 'oe
‘:.ssaed..." by the. presidmg off:.cer," ecomcnd:.ng fmd:.ngs of. fa.ct

T

e ol e [ R JM!\-‘.- - -

R

oyt o~ e
W - -

concius:.ons of lavi; and 2 proposed order pu::suant to Ru;e 79

vy s

P - Y sz.e 9, 1975 protcscant Applcgate, not:.ng che 'absence_‘
. of any Com:.ss:.on order authorizmg Deltz to abandon A‘llc::ags service
0% to close down ox sell off eqx.:.pmcn" (a.nd c:.t:.ng Sect:nons 451 and
'”491 of the ‘Bublic Utilities Code) ;. petitioned the Com:.ség.oi:. fo'j' aa

P~ -
o s ."f x

mtem o-der ::equ:.mg Delta. to :.med:,a:ely ::cmstatc Alitrans

s

serv:.ce, a.nd to pay a. pt.m.:.t:.ve f:.ne for ea.ch da.y of d:.scontn.nued

= e

scmce.. Applega.te further asserted the poss:.bn.lity that’ :.n camera

.

. extra lega.l d:.scuss ons on. macters mvolved :.n the *ehca.mg_ ‘ba.d

e b (SIS Lol

occurred ‘betwecn one or more Com:.ss:.oners and Dc‘.!,ta, and’ rcq;zcsted

‘,-uﬂ-u-

if those. allegat:.on.s were provcn) pbat z:he molvegr Com:.ss:.onc::s

'--o--/ - Al et v, o

d:.squaln.fy thcmselvcs.m_, B et e
S JunP 23 1975 the rehc«.mg bcga.n w:.th o T -3 L
.,.statcmcnt., by the part:.es._ ‘Ihc sta:’:’-' exprcssed ...t.,a conce:m that T

, A e

.'."__:t.he ziérger of 'Ira:a.sc-..l :.:cto Delta on ..,eptember 30, 197 Peing El2es

,_w:xauthor:.zcd was poss:r.bly m vmolanon of Seccz.on 851 of the Pcb:l:.c

ey AN e

4Ut:.1zc:.‘es Codc,~,_and that t.he May 30 1975 clos:.::.g of ;‘ransca.I WS

an xinai{thomed abandoment of se::v:.ce. , Asscrt:.ng ,...ﬁconsistc_ncy

T S

s .-v..«u'a -.._av-/fﬁ ..Jr

1«"

between Deiéa statements. durj_ng P’—‘e-acqu:.sz.:i on Tolating to-

it T ooyt

employ'ment continu:.ty and maj.ntenance of a vmblc compet:.tz.vc fofce,

< ¥ -.‘.vi; L

-

PRTIARSINR P e PAYIRD ol ,l-—-l'.r.. -
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v e e

day period, stressed that Delta knew it would be 2 monumental task, to

sm—e ey . m—— A..a ./a..,-

tuxn’ the Alltrans operation a.round ‘ He alleged losses approa.ching
$L _‘.2~00 000 in'a 2 good’ faz.th effoxt, to do this, and b..amed failurc,

v
y o i

s

“economic” depress:t.on whick made 1 :.trpossible to attain’ the $45 ,000 To
$50 000 per day Allrrans 'break—even expense level, even m.th rotention

P s

of the full fzftcen-mn salesforce a.nd initial decort::.ca.tion of the

m———y

system in .,hedd:.ng uneconomic outer-core terzn:.nals :.n San Dn.ego,

Py

Bakerslield Sa.nta. Maria, cmco, ‘Seats Rosa., and Ez.reka The o

conroarecl ~.o $40 000 to $45 000 pe:.- d.a.y before the paring, noggqer,
...osses were cut’ fron $225 000" €6 $250 000 per month'to -
$80,000"-"$90,000" <~§100,000 pei monteh. ~ Fe testified, that Allrrans
had"twice the’ equipnent as the’ avaz.l.a‘ble 'ous:.ness requ:!.red ‘out
flatly denzed tha*' tnc 'oetter equipment was t::ansfer-ed to Delta or

e

“cal Yo.ors (in chiS“tegard he asserted that CME l:.cen.,ed only SOQ o‘f

L e

"1ts71,000 ‘trailexs - the’ depre*s:.o_n ‘being sobad Iz’ ;.9,s>:j* The ™ "

w:ttness contiréstcd h:.s es:ablishment ofa’ preventa’t:z.ve ma:.nten.ance
program on’ Alltrans eqn;pment w:t.th the p:'obable" breakdmvn Jbasis

o

progra.m “before’ the acqua.sg.tion. On cross-emtim, “the roIe of

A . eI T

CME'. end of’ other express conpa.n:{._es in’the allocat on of freight wes
explored effectively,‘ as was t}.;e doveta:f.l_ng and layoff o:E “former
Alltrans employees dn::::.ng "ransCa.l’s tem.:re and potent:.a.l _extension
by CME: :.nto Nevada. On Ju:ne 27 1975 a stipulatn.on wa.s reeched tbat
the ‘Alltrans operat:.on had “gross reveoves ‘of $936 000 ...'n"Jzil'y, lﬂ74
with daily revenue of $42,569, and gross. Zévenues of $701,000 5a” o
$e{:tember l974_ w:.th da.:.ly revenues of $34 956 anJiiﬂe 27 1975 Deltt.
“was “ordered by tb.e Exan:.ner to supply TransCal profit “and Ioss ”.,o

étaten:ents f_o.. ‘the ‘months ‘IransCal was operat:tona.l Also on .Tune 27

ey

-

-

”1975 petn.t:.oner-p-otestant s attorney Mart:.n Rosen (Rosen) advised

-~ ..r..

(SRR RS e S AP AN Uv--s.-‘«wJa-&N PR PRV 5 Jﬂ.n‘\&ﬂﬂ .1\.-

. ,..-.,.. "f’,"’ I eymea ure LY
- ~ ..w ERRTE [ RpeR Y _‘..--u -,

v e -n-'«r Mtnuiatedihadd w7k -y |'w‘.fl"'
S —’ T L vt ol it o ot e ...,..,,J,.d A
':-«»-.--. oLy tudiiy )
- D202 -

- o a3 - o arm o
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B tha.t the protesta.nt would request a. proposed repor"- a.nd order f:om
the E&.m:!.ner." He was cold to subzd.t: m.s '-equest :.n wr":ren forn.
Protest:mt at cha.t t:.me fL.r:her advised of the pro'babiliry he would

) reqx..est subpcenas to o'bt:ain z:he tescmony of srurgeon, aoln:es_, G:.bscn
) ,and Dwye:.-. ’ o T T

- Af-r e
.,w»-q--a N ,_.,.‘ ~— L / -
- e o -~ "

On sze 30 and“ July' 1, 1975 the az:rorney .for pro:estant

e, oy

was excz..oed for thoSe” two’ days at his own request.‘ o
exa.mination of the Delta. v:z.ce preszdent by scaff the organ:.za:ioml

B R L

The ...act tbet .ome. corporate

<-.‘ —— oy wa AR

"‘ha.gfway common carr:.er operaz:.ng d:.visionally, does the xmderlyzeg
tra.nsportatn.on for both express couzpa.n:.es (Delta Express ‘end Cal

g .

Motors :.xpress) was noted, and Delta s :.nterl..m.ng,lpraccices, were. .

probed 'rhe f(.z.lure co sell any Allt:raxz.; equipx;;ent . _(bu: one. p:.f.cce)
in o*der to ass:z.st the 'r-'ansCal f...nanc:.al pn.cture w;a.s e:cpla:.ned oy

R

the assertion that the. equ:.pment sarket wes "soft, as “hell" with every @
motor ccrr:.e* in the state ha.vmg excess equ:.pment “and. by the -desire

B R

not: to adversely Jolt: morale. . ‘J.‘herea tcr the rehearmn&was con_tmced

P g

“On July 7, 1975 protestan: Applega e pet:.t::.oned the

.—.n‘ -r' -

Con:m:.ssion, pursuant to mle 78 of” the Ccmss:.on s R:.«:le., of Practice

a.nd Procedure tbat u:pon subma.ss:.on of z:hc rehearing a proposed Tepors
be .:.ssued By the pres:.d:.ng off:.ce.. pr::.or to rendit:.on o£ a deczsion.

P L
e e

-’ e Bl

R S NS S S R

_ On October 9 1975, pet:.t: oner Applega.te "reqv..esx:ed :._.:-;suance
of subpoena.s for attendance and _testimony at furtha:_ »..eér:'r.ng's of

2 T b

"'Dwyer, Srurgeon, holmcs, G:.bson, aad Br:;.cca.. Subpoenés wexre ..ssz.ed
PR » i w.v...\‘. PSP PR R
the” ame c".ay a.s requesg_:ed_ i, .

L '_; ; . o om October 20 1973 thc rehear:.ng continued. - Retn.t:.on
) "Applegate s ettorney, rela.t ve tc the sub«pomaed w:.meéses, assertéd

A, -\/ P

RIS ¥ deiet
zhat ‘...there wa.s a nearmg off the record -~ perh.aps core than one

‘the case,'tnec,,w
Commss:.oners :.nvolved should d squal:.fy themselves volmtarily, and
if they would not, that it was petitioner's intent "...to disqualify

them from furthexr participation as voting mexbers of the Commission in .
this proceeding’, :

- .

.../..p‘
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+eiwe oo - . The Commission director of txamsportation was called fizst,

W i

a.nd test:.fied in. szmary as. follows- . that_on. the aftemoon of .
Mey 19, 1975 he. was sz.moned by Stzn:geon“to ceme ‘to_the pres:.dent s

[0 UV D PR )

off:.ce, a mot. musual occurrance, and apon ar._r:.val found Sturgeon,

[ wr i aa e ——.h-u e et h

Holmes.,. Bricce, and bwye:: present; that he Icnew all’ present that

e A SR P YAy

Dwyer. .‘,‘...ha.d a plan‘ £o. s get r:.d of t.he Alltrans 5perat:.on ‘by... .
se;;mg ehe equ:.pmnt to Shippers Imper:i.al" ('but not ‘the cer:ifica::c)

‘n.v‘——'-’-‘\ R

and. wanted “to~ lnow. wbat the Comiss:.on thought of it:. that "é.fter )

Yy
Y e wka e ..n..‘a‘-. . ..v-,

d:.“_scusszon be, G:.bson concluded bad. never. m into anything qu::.te

PR S

like it a.nd aid not. Imow the a.nswer- tha.c he felt notb..ng was approved

or dzsapp::oved at thaz: meet:.ng wh:.cn lasted 30 t:o‘&s ::::.mztes- that

e et tr

_ Dwyer then advised that he,bad furthec negomtibﬁs to _conduct_in

[ .- ....--uv' L R e -u---'

 the. matte:"and Q-lJ. Tefr the off:!.ce at. about {the-same. tize;. that about

[ ST} ot e e L PR ot bk

'é.. week_later Dwyer éalled 0. tell h:.m that Delta ‘had decided just to

‘»-u - o Pt [P R

ctt, Alltrans oif and clo.>e them dcwn that 0 cert:.ficate was, being

o LSO PRTE A P e e A o -r-ynw

abandoned a.nd that tﬁer.. had never..bcen 2 combined cer‘.::uficate -

Sy e -4-)

el:.m:.:oa.ting all the duplicaﬁ:.ono as contemplb.téd 'by" the ongf.m.l B

T e - e v et

o::der. , G:’.bson furthe:: test:.f:.ed tbat it. wa.s not unusual fox parties

P P

to seek h:.m or Com:.sszoners out a.s on Ma.y_ 19 1975, to a.sk for

S ot et e — “a 4./-.'.\

d:.rect:.on as to a spec.:.f:.c cou:':ee they should take However, on

e

cross-emmatz.on be test:.f:.ed that 1t "badn t happened recently“ in

PO AR

a s:.txmt:.on where "a. ut:.l:.ty was see.c:.ng advise about é. matter t&h:.cb.
was the’ sub;ect of a pend:.ng reheamg proceed:.ng T

, o 'I'he DCI 'boa::d cna:.man tes‘.::.f:.ed ::.e:ct (voluntar:.lj :Ln view
“of an :.nd:.ca.ted imp::oper serv:!’.ce ‘of subpoena), substant:.ally as

T wman ot .o T

follows-" _that in Ma.y or June. 1, 1074, a representat:.ve _of the
B accomtmg £irm of. TolE &, Co. approached Delta “as” ‘o0& “possible .

-v'.a e Arw

acqun.s:.tion of Allt:a.n.s, ostensz.bly as 2 consequénee'"of sustained

[P T S VI v’--—..“

heavy Allfrans losses; that Delta expressed interest, and made aa offer

which was accepted, but that {f protracted Comaission hean.ngs v}c:zld
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R be i.rwolved w:.th deLay in z:::ansfer pcmission, tb.e owners of Allm..s

O

would none-the-leés ‘shut” it down’ Augr..st ‘%, “19747% tbat in“ v:f.ew* of

O NP

'th:.s zn:gent sn.mat:.on hew_ca.lied on the Cm:.ssicn' presidmt
expla:.ned the urgency and as.ced for an mcped:.ted hean.ng as in his
view t:b.e.re would be” nq s&nse :.n go:.ng ahead w:!.th ‘the” requisite m:!’.on

e mm s e

~and’ othezr’ negot:.atn.oné mless a going ope':.-ation could*’be acqu:.red-

s n oo

'" 'tba.t“phe Comiss:.on pres:.daﬁ’: scated “Mhe ‘yould”seewbat” ‘be could’do",
but’ gu.ve no defm:.i_::'.ve a.nswer, that in the mterval’ following ‘this

PRI

_‘_conversatn.on a.n& tﬁe "f:x.l:.ng of the Delta_applicat:’.on he could” zecall

B

o other cozrversatzcn w:.:h‘ the Com:.ss:.on president;’ thé:“' tﬁere.a‘ter
&e Auot*alian owners o:E Allmns were t:alked Anto’ ext:emsmn “of the
'shu c_lown deadl:.ne unt:-..l m:.d—August tha.c negociacions were concluded

""v".‘and én June 26,1974 Delca. £iled" z.ts jo:f.nt appl:.cat:.on m.th‘Al.s.é:r..ns

Y o )

The EC‘I. boa.rd chairman :est:.fzcd as’ to the d:.sappon.nting

o

figuzes’ om 'I*ansCaI ope*ations month after monch fo.a.lmg the"" i

acqui..:.t:.on, gnt:z.l :.n Apr:.l 1975 ‘the Del:a Opera::.ng COm:'.ttee made .

- e

the' dec:.s:.on ‘that they could no Ionge:: sustain t'ae 1osses and "

- PP

,.‘,-.. |

concluded to’ e:f.thcr sell the. operat:.cn to some buyp:' who woul&‘ no;:
need a cer::.f:.ca.te or close down the operat..on of Allt:ans ) I_)espite
,co:...:.dm'a.tions ra:.sed 'by tb.e two exp:ess c.onda.t:.ons on aqquzs;.t_on

ot e e - .-A-.-.

) contained in Decn. :'.on ’\{o. 33292 a.nd the pendancy of reheamg on’
“the compet.;t:we effects of Delta s aqqui§;tion of Allj._:rans, vDelta.
believed it had’ someth:.ng co sell ‘Delta advzsed :.ts ba,nk and the

-

um.on of the problem. ‘Contact ha.d oecrn zade’ with’ several potemt:.al

Mt

buyers. Im.tz.ally ab:..ppers Impenal 'évzéencéegl ...nterpst :m.t on

“..f—n N

May 20 1975 advn.sed that it would not’ proceed. A meet:z.r.g was ge;
w:.th the teamsters “wmion fgr May 21 1975 foz all tb.e“irrvolved locals

. e}

’ .- ,--, e pm

_:_lt:o work out the é:.tuat on cn clos:.ng of term.nals, dqveca:.l:.ng of

,¢~~

""'jse:::.ontj, «.nd Iayofis," S e e R

. . e .
s RS TR - - i em e A S LTI O T S v
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Totwe oo Witheregard torthe meetingratithe Commission-onMay-19, -
1575, Duyer testified: that he telephoned-the  Commission president’s
. office:torrequestoan.appointment onan: urgent-mattexr-and: came ‘to--the
office of the Commission . president in-accord-with that appointment;
- thatBricca was . Iinian-adjacent office and participated;-that he,%-
Dwyex,-advised the president:of:-the tremendous: lds‘ses‘ideVeIopiﬁg" )
in TransCal; of the:possible.sale of the-operation to Shippers ~-
Imperial -vor. in theialternative;  shutdown-of the: TransCache:ation;
that it was Delta's opinion-that.becausesof .the>"divisional" nature
- of.the.operation, and:thevconsolidated nature ofithelcertification,
no Comuission.approval-would be needed;- and. that-the .Information’was
Ziven to keep the:Comissioninforzed.: On examination] Dwyex-stated
he comld-mot:rrecall any prior:discussions with-his-counsel relating
- to:possible need for:-Commission-approvel.. He further-testified-:
that herrecollected.that Holmes walked in and was invited to-join '
the:group;. that at some. point-Gibson was invited in,-and they-all~
"kicked:the thing-around';land that. ''I came out of:there with thel
full-impression that nobody - nobody said:'You:scanltidorit!jiozru
"Wou can-do-it!," . The-board chairman “stated he:did:mot recall any
discussion involving:disposition-of:the employees. Dwyer . further.:
o testified-thatoin bis:mind,.whether or not Delta contimwd the ST AR

‘TzansCal: operat:.an WRSLa matter. divorced from the reheasing .. cuiy
proceedmg. SIomeiToe Lonosmillo o alel DoCID uris DULTLRRLOTROS LT '
sz rmkreocAdditionally;on croos-emminat:.an Dwyexr denied Imowledge
'-waether Ox .not kis attorney, -aftex:the :May -19,.-1975 maeting, bad
informed :the-then presiding. Excminer that the shutdown of:ithe .- iv
Alltrans operation had been-approved a2t that meeting; ‘nor cowld he
‘recall :any subsequent conversation with Sturzeon after May: 1S, 1975
regarding the shutdown, “other than:xecollection of coxzrtesyca.ll, to
- the two Commissioners and “the -transportation director, -shortly -after
the May 21, 1975 agrecement with the Teemsters on terminal c¢losings
and related matters, to advise each that TransCal would be closed ~
calls followed by confirmation letters enclosing a copy of a press
release on the subject. Copies of these confirmation letters,
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all dated-May-27,:1975 with:press: releases,: were subsequently located
after Commission: £ile:seaxches. and placed into:evidences: Dwyer. '~
- did:not-recall.whether-bis: attorney: bad-or-had-not:contacted: any.of
-the-participants of:the-May.19; 1975.meetirg with:regard to thel.:
staff motion:of May 28,1975 or the amendment-thereto.of:May 29,:1975.
in-his-opinion, whethexr or-not Delta-continued-TransCal:operations
was a.mattexr divorced--from:the: reheaxring- proceedings. :Fipally, he
-did~recall-an-exchange of: brief-commmications: in :elegram, and-rl
lecter form with'Coumissionexr-Batinovich.. LiorleT onomr oLl

e ozt i-Onc0ctober 27,1975 :eheamgﬁresmed Bexol; ra.t:tomey £ox
the -applicant, -was:called as.a witness by protestant, -Qvex:

..objection; he-testified that at-some.time, .‘p:obably:‘llay..z%-.?:o, o
-June 1, 1975, he. had-discussed-the staff's May 28-29:motion and
amendment -with: his-client Dwyer.  He-was.guestioned:-at length-about
a-call-he made -to Examiner Gilman May-28, 1975.. lt:waschis:: .-
recollection -that he:had responded to:a telephone:call:from-the. .
Examiner. pertaining-to the-staff's:May 28, 1975 motion which.he.as
yet-had not-at:the-time seen, and: that during this couversation-he
haé told the:Examiner that:the TransCal:operation was.being closed
down, ~:Questioned about -his -purported statexents. to: the Exaxdner..
about :the May:19; 1975 meeting, ~he:answered:that although he:didinot
recollect how-or just-when'hevhad:leamed of:it, rhecdidcat. /thertixze
of the conversation know that his client had spoken to Sturgeon: v
"in the.context" .of.an -ixmpending Alltrans -shutdown in'z.meeting on
May .19, -1975,and ‘that while not-xrecallingwspecifically, wduring the
call to:the Exzmiver he:"...may: have:sald. that there-had-been ai
discussion-between Mr, :Dwyer and.some.of- the :peopleat the “PUC; . .Y,
‘but that-''I would not have said and:did not:saycthat the watreriwas
~:approved'l; -and "I .did not say it was authorized’..-He:alsorstated=
- that- h:x.s f:z.les ~contained ‘no:memoranda pa:t:a:m:xg Eo: thamnversation

- -
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- with the Examfuer, . Fizally, he¢ testified’ that hedould mot recall
baving reached:any conclusions From what ke had ‘learned from bis - "
-.client:about the results of the meetmg bemeen the DCT Boaxd ©
~-chaimman and:Sturgeon. ~ic L LT AL TLRIT Telome LoToM GnnTemc Lo LN
o onlonoThe protestant mext: elected noti'tor call Br:’.cca, ST
'partic::pant throughout ‘the May 19, 1975 meetn.ng. A-motionm to q'cx.as?~
the subpoenas:-of Sturgeon and Holmes on'‘grounds- that their” test:.mony
would: be cumzlative: was denied. - Accordingly, :'.n a»p:ecedent sett:x.ng
- instance, Sturgeon was:called .tor testify, i - :rh LN LTIISILLITICN
-, Sturgeon testified that Dwyer had- come: to-see him in' 1974~
£0 rela.te.. that Alltrans was: going to: end their: operatious imis:i =7%
California-as: & cexrtified-carrier by 2 certain’ date:and -that-Dwyex®:
questioned.''.. .wbether. or-not: ke:shovld:even: attemprt to-buy.the . <o~
Alltrans operationm,-based:on’ therrecord: of: proceedings:in this =il
Comission, -whether: 1t-would: be: possmle to:get.an~orderzoutseithext
Pro 0T con:in:the: time allotted!, :that mo altermative:''rezedy'.was--
discussed; that: he. had_,,re:sponded. to: the. effect: that -he would. seexif!
he.could. expedite .the.matter- and-get-an answer;. that thereafter; . =
after.the application-was:filed, - he. bad assigred-it to himself and:
had.set.on the. case -himself with:the-assigned Examimer. .Thev:: ~=i:
L Comm.ss Lonex tes...:.f:.ed Jhe -helped write, votedfor; and.signed::
Dec:.s:.on No. - 83292 ou.the matter. -~Asked:if the: two,cond:.tn.ons e
conta.:.ned in.paragraphs 2(a).-and: 2 (b)-of-the decision bad:ibeen . :. .
fulfilled, he-answered -that-he.did-not know.: The-Comxdssionex: :.:
,,__test:z.f:.ed that-as he had oot personally . participated ixn: the.b.ear:.ng
.Jeading.to .the -reheaxring order, or the prehearing.comference,and =:
had ‘ot reviewed transcripts-of-the rebhearing, hendid xmot: specifically
A_Icnow prec:’.sely what -the issues wexe.on rchearing-at the :time.of (the:r
Subsequent May 19, 1975 meeting with the .DCI board chairman.: o

[

-
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ez -.one Commissioner asserted that iv was his-long. stand_ng*-».
pol:.cy ‘cha.n "you. don't talk -about <ases. that -are, vefore yow dai. v L
private”, and-that.in. the May. .19, 1975 meeting, "there was: absoluxely
no. re“erence rnade, no :!.ni‘erence made to a case before usTy that Dwyer
came in, stated.he had, a .problem, Was, losing money {the Commissioner
recollected the. figure.mentiomed: as: being $100,:000: :amonth). ox AxLTrans
-and.- hacL £o. Co- something..about. iv;. that Bricca-hads hexrd: 2l from ithe
doorway and: joined, thens. that» Holmes,. the: transportation-specialist:
Comm...sszoner, was asked %o join: dim and that:thereafter:the Cormmission’s
director of transportation. was.Sent: Lor and joined:thediscussioz.
turgeon’s rmecollectior:of: the: question; posed:toTthem was' whetber or
not, if Delta Sold. orsverminated thesAlltrans: operations’ whilersti- =
retaining  the: cert:.f:.cate, wwould . Commission-action: De. needed? - Inis
Sturgeon’s recollection,~ .,ncc:r initially- opinicned-that it woulds -
the ‘transportation-director indicated: he:had mever hadsanything quite
like it before; and-Holmes was:unwilling. to. give- an«opinion. The =~ “
Commissioner-testified-that. Dwyer-indicated that thisiwas an: 't 0%~ |
informational, preliminary:fact-finding-missfon’on procedures;  that-"
he-still:had to comsult.with:the. Teamsters; but would: have téf't'ak'éz -
scme action. .Sturgeon also.recalled a question havi..g ‘beenraiced
as to what would:happen :to-the service if it- were- 3ust.~¢hut > down” ‘-athar
than beingrsold to.another- carrier, -and the response- fron:VDwyer that
Delta hoped:to retain-i0:percent:. TheCommissioner farther recal’.l.ec‘."
asking the transportation-director- subsequently-ifihe- “had heard- a.::y*
more “about he matter, and “having been told that TransCaliwas- Lshat “down
or would.be. Asked why there had been™ mno “discussion~zbout “the fac‘dor
. LacDécision No. :83202 about retention-of “400 e 420 Alltrans jobs, ™
che:Commissioner responded that there was no reasoz’ ‘to esk,: "'hat““t' asd
a0t cross his mind “as no idtion was being-réquested; tHat tHe“{ngesy
was of procedure should Delta sell the assets of or shut down TransCal;
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and wkether or not prior Comxis pnroval WES requ:.red The
_ygqm”:n:.ssioner Stated that He’ '~'was surprised to-learn subsequently-of:the
shutdown a57he had Rot Pelfeved the Teamsters -would:ihave: agreed. ~.The
“ehearing was ‘Thereafter adjourned until -December 15, 719750 =T St
e o Novembe:-as, 1975, - avowedly ""in ‘order to-assure-fairness
and avoid ‘éven theé- apncara.nce -of a’conflict of “interest™, the~ =: il
“Commission’ formall‘y' rea...signed the-case -from Commissioner -Sturgeon toO
Commissioner Symons (Symons). Subsequently, the Examiner-had briefing
discussions With' the® “néwly -assigned ‘Commissioner and his said,
“Mr. “Cahil¥, “and’ prepared '3’ draft -memorandum ‘for then in-which he
related the fact of “anof f=the=record contact from:Delta’s attorney ™
Just pr‘ o:- “xo discontimiancetof the Separate:-Alltrans “operations the
thrust of-the’contact’ being -*¢hat -the-discontinnancethad beenapproved
by-Commissioners Holmes'and: Sturgeon”.- The afd considered the fact:of
vhe contact”and-thelinformation” Tprobative™, aad "ol a.typeswhich.may
. - be” qua.te powerful 4nt{ts’ eff.‘ect. on the” Examinerts:judgnentiof what:
went-on-in” that meeting,™ “and’acéordingly on the morning~of: Dececber
15, 1975 recommended to0 the Commissionmer that-another Examizmer-should
“be assigneéd-to-the-case;-and- that Examifer Gilmancshould:give evidence
-4n"the rehearing. -The Commissioner agreed withothis recommendation:
and Examiner-Gilman-consented. ~Subsequently: on Decemberls, 1975, ~the
rekearing- reconvened” and Cocmissioner: Symons  announced the: change:in
“assigned- ‘Comniceioners.” The  Commissioner: thenthad his aid's memorandux
read-into the record” (it also was subsequently enteredias Exhibit R=9)
and announced reassigmment of the case to another Zxaminerctocbevnamed.
" Protestant’s attormey stated his'concern:for potential delay iz such a
reassigament.  “Thereafter Sturgeon was’ recalled,:and inder CrossS— -
exaﬁ:ﬁ.nat:.on “testified to the fact that it is very usual for:pazrties:to
-eqaest exped:.t:.ous treataent “of their: cases before:the PUCs. that ke
-4alKs €0 "a.nybody who- comes’ through my ‘door™;i-ad repeated that:he:rhad
...erel“r told- Dwyer at'-conclusion~of ‘the May, 197L discussion that~he™

bt
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e e - e e

wou.‘.!.d expedite :L“ he could- a:\d tha‘c. he did ...o. - 'I.‘he Cc Hi_.'qz;g;_.;jaggs
thereafter -excused,  and the rebearing.adjourned ,unt..l J amz.ary 5, 1976,
set for that- em:i-enwee’-:.. :The .adjournment was to allow.a newly .
assigned Examirer time.to properly acquaint himself with,uhe case.
Therealter om: December 1551975 the case was.assigned 0. Jobds Examiners

vl b

2 reassigmment formally ratified.in.the. usual WAnDer. 'oy:,‘ohe Ccmiss:.on

vt bl

:on: Decemder-30,.:1975e, v ciemnioirot TP - o

~ p RSV ’ “n e
v e Ay .--..-._..4 - v T "..1 - ain Fotdime, ot

....0n Decenber. 17, 1975, o :-e..ponse mﬂpmestam's Decmber

Y R T

15, 1975:affidaviv, -a-subpoena-re deposition anc. subpoena duces -tecum

v

re deposition issued-to Examiner-Gilman . commanding his presence.. -

December.29,:1975 for deposition and production.of bis Symoms.. ....

. memon.ndum -and-other papers.. ::Exapiner Gilman on.Decexber.23, 1975, -
moved for an~order:that-deposition not. be:taken.and for.a; protective
order, 2ssertingithat -the Syxons- memorandu:»-wa..r _privileged...On. ..
December:26,. 1975 this- Exsminer stayed-the subpoena-and. . Subpoena. duces .
tecumcpending-ashearing Jamuary :5,-1976, -and ordered the-:-ehearing
*econven_zg %o trial-omrthat-same date.r -+ - oimoswagas L7910 LID

RPOrssRansie G AnaE AR

oo c.OniDecembernRhy 1975-the Conm.ssn.on staf.‘f f£iled mcz:.on.a for
TWO. orders,.one to:compel :Delta to-furnish.cerrain .,h:.ppin.g;, revezue,
—-and.employee:data: relevant 1o this proceedings;. and.the: -second. TO - ..

-

compel ‘release .of cexrtain- econo:d.c data-from other .,elec.ted .common..
~carriers. ' Iz both:instances.the-stalf; also sought. authon-t.y purswant

[

o Section 583 of:the Public:Urilities Co;iga €0 ‘-mglg_e;;af,e:‘_q.hat&.pgb};gt
infoz—nation. ’.Z' -.,,.'_“ T ..' - T M Eeeten [ ’

-— ) o~ Rt ttaYodes ot
- - ..-...w".._.r.a

RS PSR P GO VR

sown omi oo The z:ehea.ring reconvenecL J an.uary 5, 3.976 wi:;h this. Examine

N el e e

presid:z.ng -and-Commi ssionexr; Symons preSent. - At: the onsex:,,,in. -Tespocse
. o protestant's; request, Comrission: Symons. -refused,. and. reai‘ Zrmed

C TR

his: refusal, on:grounds of privilege and- tl:w-, prom:.onmo Gene'-al

LRI u_‘.

Order:No. 66~C,:to release:or w0 disclose the, contents. of the.. o—called
"Symons' memorandum® prepared for him.by- Examiner. Gi]nan. Gilman.,also
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asserted the privilege. - Thereafter protestant's .attorzeyy noting the
refusal.r, -concluded that it wox..ld Ye an idle. act to Sseek. £ have % 'che

PR

Examiner order. release of the-document, and: havﬁ.ng presexved the _;..,sue
for .appeal, -in the in‘c.ere.,t 0f. going fowa::d :Jo:gned the. other parties

[T I S R L

in moving that the subpoena re. depo.ait .on,. -and subpoena duces, Lecum -

i

re .deposition -to Exaniner Gilman be vaca.ted. Lads. mcamingr thereupon

T e e e e Ut s

‘vacated botha. . $he ,Deltaattomem next requested and was. g:-an'ced

e T R -.v'-

additional. t.ime t.o Jawary 19, ~l976 o, complet.e Delcn's :feplsf to 'cne

et e

-staff motions .of. Decenber Rliy. 1975 “o:- productnon of' evidence) e

PP PR VP Y o u.- -o.... N R e

Janvary -22, 11.976 was thereai‘ter -esez-ved for a, hearp.ng on the, ntai‘f
motions, if meedede. i o il oot o amimen oim e
Ove::uDel'ca.'s obaection,, E;canine... Gilnan was cal..ed by the .

M aa, A-.tu -

Protves canc, dho, .plea.ding wb.a‘t_: Pk cexned an e:ot:raord..na:y _pos-cu:-e ‘of

(PRI

this proceeding”, 5onght:epeatedly to detern:.ne wbe:che:: '"G::.lnan,w o

- B T o Rt W o

volun‘amly wn.thdrew as. ass:.@ed Bcan:.ne . OX, Was. xe.noved. - ‘Rv.l_ng

e et et g pinann it ,Nr,.,..v -

.that the .reassigrment. wWas .an internal pr_'oc_edure, .d:.sc-et:.onnrj with .
the. Commission,  this Exam:.ner susta:z.ned ob;ectzons 0 "c. ese cfforcs-
-On .direct -examination,. a.fter covering the, general cox..rs'e of "the pm.o:;
- proceedings leading up.to.-the May 28, 1975 telephone conversation with
Delta's aTTOrNEYy: - Gilnan test:.fied that after the ..:cani'ner tryj.ng,

M @ .

during-that coaversation to asceraa.i.n.;.f there were - any snbstant::.al

et e

-reasons-~to delay.. consider:.ng ZXhe stai‘ > s Ma_r 23,. 1975 notion seeking

L-an order Tequiring Delta .to. con inuc —se*vice -0 ald .,.ntz-astate .

~

.,

e e [ R S Rt

customers of Alltrans, the Delta attorney told the Examiner tha*' the*e

PRI

had -‘been.a neeting. between his, client and. Sturgeon,ﬁ Holmes, and Gibson,

A e e T 2L

and -that consequently ‘cbe shu down of AJltrans oe*vicc had "either _

"-wuo-U _-..‘

been -authorized or approved’.. . ,,...is discx.ssion was che ﬂiz-s't: G...lnan

fw e — - s A — -

leamed of: -any. May 19y. 1975 -meeting, and he had concluded that the

-—-.-u - ..'

thrust of what, IZ)e:L'ca."e atvorney,, stated was than the transaction wn:.ch

. w “ e wrma -...-vw-. e \w-\..-q-u-—u-.a..-._.u-/

was, the subject .of the staff m iom nanely tke skutdown, had already

l-n
. ]
R I Y e w—nit [P S S ...).. r-..__.u...
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previously been ‘either ‘authorized 'br"'a"oprd;ed 2L ’tha't:*’:zfeeﬁing'. 'I’he
Examiner admitted that his-recsllection of this ~a.-»pec1'. of whe LT
'conversa'c:.on on May-28;°1975 was’ spec“‘ical...y st variance with- -tha'c
'testified‘ 'co by Del*ba‘sf attomey.  ExXaminer Gilmar ‘testified Xhat ™%
Delta at*aoz-ney' had *not. 'ini'o*:zed <k e Examiner Bow he-Tedrried ‘of m.ch -
"éi‘.!.éged au’chorization “or approval.  Bidzined Gi.l::xan also ‘stated that
he had opeci"ically oi‘i‘ered ‘Telt a*opportun:.ty <o *espond to ~'t.he stalf
notion but “that’ no ff.::ingwas made. ‘l'hereafter, th:x.s mer*" Tl nf
sus‘caa.ned objection.s “©o proteetant" pe*s:’z.sten-c atta:_:pts "o ascertain
what, 1€ anyehing,  Dxamiver CilBan’édd with <his ‘ék pé:-c"e in...omation,

on the grou.nds tha'c such effo*t.s sough" <0 *each the -qzzasi~jud_.cia.l
Ioubjecuve thougnt procesqes by Which ‘an ‘Sxaminer wed ghed’ “and

consﬁdered. e'v‘.'.dence "sefore h...m p*el:.mina:'y' o preparat:’:.on ofa "
recommended decisa.on Tothe Commission. - Proteéstant dext -challen.ged

and arg\..ed the Comis.,ion‘s ’d_screciona:y- *eass:.gnment -of “Exzmizer " .
G:‘.lm‘an “*-o... 'che case, c-ed:.bly' po:!....-zi..g out “that it -served 4o further
delar t’ne case. Moving “on,- A respon..-e to- questions Exanider-Gilman
,"stated 'cha'c 20 orders nac issued on the STELL motiod “andamendment “Of

R i

My 2829, 1975 fo:- an :.nter:.m order reqznﬂng “contimuation of - Alltrans

..p..-.,,,...

semce, i. ey pre.aewa'cion" of ‘the ‘statis” Qo ‘or upon-protestant’s -
mot:.on ot June: 7, 1975 “or"a "p*oposed ‘Peport ‘Lrom the Examirer.after
submission of the '*ehear:‘.. 5 “or. upon pwwstam:'e “June -9, 1975 zotion
for an in’cer:i.m order req;. ing Del*.:a vo “izredfately- re:mstate “Alltrans

T e e

'ueﬂfce. R Foncmmmors pll D enr cumnms LN o vmonornle
hetelln Protestamf's amomey eloquem:ly ‘protested Xhis' Exaniners
rest.r:.ct ve z-.:lf.ngs, noting ~the efv‘c‘.ence “of ‘the May-19, 1975 meeting
relatmg o L possi‘ble T:-a.n..ca.‘t srutdown ev-‘c‘.‘ence wiich he ‘points up

,.L.‘ a—— c T - . e

’var:x.eg f;c-o:a ‘witness to wi ness, and ‘moted the fact ‘that the involved
'. Comisoi:_oners :.nitially “couid not’ recall Peceivi ng the May 27, 1975

o ey T

follow up letters,” alt’haugh ‘conrch ‘of “their Tiles {fsclosed thése "
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asserted -the privilege. . -Thereafter protestant's .attorney, no'c:.ng .the

-t

refusals, coneluded that it wox..ld be an idle. ﬁacz %0 .seek. to have. the
Exaniner order relea.se of- 'c.he -document, . and: havﬁ.ng prese:-v'ed the. is..‘ue

[

for -appeal, -in the im:.erest 0L, going fomaxd Jo_ned r_thev other parties

Yol R

in moving that the sSubpoena re. deposit...on,- anc subpoena. duces, tecu -

FRPNREIS Ve e

re -deposition to Examiner Gilman be vaca'tged. - Ih:.s mcamﬁ.ner,,theremon

e e Y e a ek W el [Rgr—

vacated both. - The.Delta .attorney. next *eque..:ped and was, granted, .

NPT A

addivional .time 2o J am:.ary BN 4976 %o, cemple:te Delte s reply 0. ‘the

_ e o d—\-« *'—4,-\./4

-staff motions .of. December Ky 1975 *‘o:- pxoduction of. _evidence., .

Al AT et

January.-22, 1976 was thereafper reserved i‘or 2, hearine; on ke, : staff

e b e e -

potions,. if needed. O ,e,

. U_"\ . ’ A -
L2 - e

Over Delta's obgection, z.xami.ner Gilnan was cﬁed by 'che :

o e e

provest "Nho, pleading what, it uemed "an eaé’creordina:v _posture of

B P IRV

this proceed:.ng", sox..ght repeatedly to detem:.ne ’gv..ether Gilman

St

[P

e R Ve e

voluntarily ‘withdrew as. assigned EZxaminer, Or was removed. . Rv.l‘ 2L

PO

-that the reasoigmen'o was .an intem.al procedure, dise*etionary w:..thk
the. Commission, this Examiner e.u..,tained objections.to these .efforts.,

e v wm

Oz .direct -examination,. a:f.‘r.e:- covering the, general course, of 'x;he p:ior
- proceedings leading up.to.the May 28, 1975 telephoneo com(e*sation with

R

Delta's, -ATLOTnEYy. Gi.lman test:..f.‘ied that after the ..r.azi:ier tr:,f:.ng___
during.-that .conversation 't:.o -ascertain. ,‘..f there wore any‘substant..al

P e

-reasonsto delay., considenng the staf“'s _Ma,r 28 1975 metion seeking

- P L

anorder drequinng Delta to con‘c.inue »serv-ice %0, all ,.nt:-asta‘ae .

s
..4‘.—~.~-.‘ v men et

customers of Alltrans, the Delta ate omey told the Examiner tha" 'chez-e

"J«.l- .

had been.a Deeting.- betm'een his client and Sturgeox,. . ol:nes, and Gibson,

v..-/s.‘- b o a

and .that :consequently th e ...hutdown oi' Mltrans service had. "either

[ N s ey - -.v.'v..:-?‘-‘,

been authorized or. approved”.. . This d:.scus...:.on was the first Gilman

[

lea.med of -any. May 19, 1975 meeting, and he ..ad co,;eluded 'chat the

e e .A\J- e L]

thrust of what Delta's, attornmey stated was, that the tran.;action '«fn:z.ch

v r W wiwm m.—n./s' POy U ALl W PRt

was the “su.b:j ect .of ‘the staff = ion, nazely the shutdown, had, alread/

[T UV D) N A e -..._wu o - - - " e e
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letters therein and refreshed their memories, and that this Examiner
by his restrictive-rulings-was” preventing pursuit’ of what, i any*hing
had been done with the information- of ‘asserted” an‘chorizat on or’
approval received by Examiner Gilman" £rom-Delta’s- attorney, hgreby
assertedly-denying. 5ustice £o protestant. -This Examiner Tecognized"
the limivations, but’ concluded” that the*working- ‘of this Comission™
depend upon there” being &- high degree of confidentiality bemeen che
assigned- Examiner amd his- assigned Commissioner-in” considering and.
weighing evidence-leading® to a draft decision, “and” that this’ ..;xam..ner
“would-not. open..up...t.he..decisional processes of-this- Comm_ssion 'co
discovery; that the Examiner”comes-withiz the’ penumb-a vof- 'che <
Commission's judicfal discretion-whether or not it 'Will: “be quesnioned
about -its“decisional ‘processes and ¢onclusions “as ‘Chey relate to-a~" "
case at bar. ‘Thereafter Exeminer Gilman testified: thm:*he had“had Ao
other off-the=record’ fnforzation’ pertaini..g “£o “the “diséontinuatiod” o*‘
TransCal ;-and that ' as ‘Exani{ner he -would-not “have made ‘the _Eéciei‘on oo
the TransCal ‘shutdows, or on-the disqualificatfon of ‘Compissicners ™™
Holmes or-Sturgeon; “and that he does not -believs sn SxamiZer iz the
wrier of fact fn a'case. 'On cross—examination Examiner Gilman-recalled
that ‘Delta's attorney, ‘during ‘the May -8, -1975 "¢all, ‘had ‘expressed Ks
opinion-that “other common -carrfers had mot "dee'n’“'i‘eqxiiiré;‘!‘ <o ‘Bave Tormal
approval ‘efore ‘terminating ‘part ‘or-all of their operaticns.-” ‘AZetion
o Strike all of “Bxaminer Gilman's tes-cimony on ground... of i:-x'elwancy
was. dem.edw D o P s P essis I P .'Z’ e s nrmL s
Il The attome’y" for/Holmes  next ':idved‘ %o guash "‘t.b“é'f %n‘dpdénia?' B
" requiring ‘the Commissioner's testimony ‘25 being- cmmﬂ.ative, citing
Rule 58 and noting -theé ‘prior teéstimony of -Comiissioner ..,tn::-geon;‘ '::he
. DCT" board chairman "and the transpwati"on director, ‘a5 WeIT estcU SUie
protestant' s election To not -call subvpoenzed witness -Bncca, nhe“' A
Commissioner's afid. - The :no'ci'on being den:.ed, prote.»fcan “ealled I‘o]::nes

sals e A mo e A

'F -, A A ~r
R T TP LT | ."~..: LTS S 4'-.- ot . - ...u.u. e A-m( ..'-..‘. -..v

‘-l Aot )mJ(AJ

".» v
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whowas ég.eét oned aq *co nﬁ.*' "amil arity witb- t.he~ issues in. the :
proceeding. .The. Comisgioner recalled.-that ke did no% Sign;the ¢ L.
original. order,,Deci.,ion No.. 83292' .that. he:abstained. from: Decision-
No. . 83388° andw did.not. deny that he bad signed:Decision-No.- 83767-.
Uoon objec*:z.ons -anticipative .that the. *hru..t of.. this line-of~ i
questioning WaS - obl:.quely .20 probe.behind the fact of~signing: vo:.
explore. the. comprehensions of -£act and. f:x.nd:x.ngs, an intem-rdisclaimed
by, pmtestant who.assertedly was just, develop:.ng the.record, this:-:
Exam:.ner, noting:chat under the.rule.of Hohreiter v. Garrison. Cl?h?,_
CA 24 38L),. inCaliforaia, an administrative agency may adops:theris:..
;proposec’. dec:i.sion, of t}:le ~pearing.officexr.s '*hou.t ~reading or-otherwise
- The

Commissioner. swx?qe%%§£x ezt on %0 _testify shat he ..had seversbees :
aware oL all the issues.in.the instant proceedings; that.at-the -.::-

.

May .19, 1975 meeting Dwyer. *hadvstated -he.was -losing-a-considerable, -7
amount .of money -on Alltrans-and. that ke intended-to divest v-hdimself . of
the .operation .either by.selling.ox closing it down; -that this:was:the
. first.time the.Commissioner -kmew.of vhis; that.he had requested the-:
presence.of. the. transportation director; ~that with-a-.case load-of 130
Wto A150.cases of .his .own, -he -could -not - recall “whether at:the "cime .pe:

.recc.ll comnet:.t:.ve aspects being brox.ght up, at tnaff meeting Pro'tes-
tants thereafter asked if the Commission had been presented with:-a-
dralt. decision stay:z.ng the TransCal shutdown. ' However, following
argumenm on.. ob:jections o that .question, and ‘before.a ruling,. it being
Lz 35 Pellle,, 'ch:i.s Exa:n:.ner -Andicated that he proposed -adjournment; watil
23 OO Pe2.. the Jmext day.before ,resming with . the Com..ssionerw- AL this,
protestant’s attorney. objected, to proceeding. then,, contending that- his
Principal,- Mr._,applega.ve, conlé 2ot Jbe present because of -Mprevious;.;
engagements of a major magnitude" over the next several days scheduled
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"of”héaiiﬁg'{" ‘and-that as ‘the Commission ‘president ‘was;vi‘od‘fbéf ‘unavedl~
-ablé 'in - Sacramento -and ‘elsewhere-Later in the week, ~ he would ‘request
ad;;ourn:nem until Famuary 22 0T 23, ‘1976 ‘when the “Commission president
woxn.d. again be ava:nlab“.!.e, “asserting-that his principaly Mr.--Applegate,
.«:as entn.tled <o Be ‘present ‘and "assist-bis ‘attorneyw o -Noting -that the
entire  week ‘Beginning 'Jantary 5, 1976 had been calendared since: 7=
Décember 155" 197‘5 £or Tehea:‘..ng, “that "the otiaer parties and su.bpoenaod
wz.tnesse* were ready ‘and ~available, -and ‘that -protestant had waited--
Wntil 4235 pam. €0 present its request,” this Examiner ordered.that the
refearing would ‘continue as- scheduled-the ‘mext dayy,: Jamuary 6, 1976
Theréupon protestast advised-that "since ‘they ‘are unableto proceed
Cwith em o:‘dé::ly"'pﬁééss i tnis proceeding”,’ they. would ‘not withdraw:
their ‘appedrances, but “that ‘with the ‘cIose ‘of proceedingsthat day,c™
Janua::'y' 5y 1976, "we arefe’using 4o ‘participate’in this “proceeding
under theseﬂ cn'cumstances" - It7was” next -ascertained ~vhat Exbibit R-10,
'che Symon 2 memo, was a4t variadce ‘with ‘what “whe ‘Commissioner’s aidc:
nad read intd the-récord ‘oz Dedember 15, 1975, and with:ExhidbitiR=9y
and with several ‘photo “copies ‘that were in ‘the possession of .parties,
in‘that “certiin’ quotation ‘marks ‘Were ‘not ‘on the -original memo. : There=-
after, ‘despite “Chis ‘Examiner's ‘admonistments,  protestant®s ?attomey :
withdrew ‘from “active ‘participation in the proceeding svatings - ."Trhave
béen fHstridted By wy client-simply ‘to withdraw and Tet the chips: -
LYY “wheré théy may™, and éﬁa&"‘protéstaﬁ*:;’would'"t‘al{e 4 tothe ™ i
Comm...ssion ::.n:.ta.ally en bancand then to the Supreme CourtMa wLT LI
" The following day, January 6, “1976 whe rehearing reconvened
without protestant or its attoraey being presents This Examiner,:on
hisTown wotion, ‘{a order to ‘preserve fairzess -and provestant's record,
' '"Zspé'ﬁ'séred: “and admitted fnto ‘evidence -over:-Delta’s ‘ovjections, Exibits
R-8=-A and R-8=B (copies of this Examiner™s Decexber- IS5, 1975 assign-
Dent to the case and the Commission's Decexmber 30, 1975 ratification
of that assigament). The original of the Symons' memo of Decexber 15,
. 1975 produced by the Commissioner, was 2lso admitted as Exhibit R-10
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afver-authentication by. the Comxission's aid. - Cormissioner Eolmes ...
Tesumed the:stand and on -cross—examination testifi er’_:that vhe -general
- publicy: including representatives of; various-ezxvities. regulated. 0
. this Commission,- -8550ci ations,. . -and -consumer representatives,.. v:.s:.t -y
him to-discuss, Atense These visits are aore. Lrequently t.h.an weekly
now’ that: he was the Commission Rre,s,id.ep‘c;:‘-. ek, h%*::l?%,:ﬁe?s.onal.étye"-e
- Was, Dore. restrictive of visitors than.that . of -Commissioner -Sturgeor;
that ;as..to; the May.-19,.:1975 meeting,  the -2CI Jooard .chairman did 2ot
 Seele-any. app*oval, Je merely made .2 sStatement. of. wha'o he imended 20
dos ‘that earlier in -whe proceedings dbut -after Ccmmss:.oner Stu:'geon's
testinony,: .:Pr:o,tesr.an",!s -attorney. ; Mr..-Rosen. had telephoned bim to. .-
solicitiously wexify: if: the week .of Jamuary 5, 1976 would be convenient
forthe Commissionen's testimony,. -and then had .Suggested.that .the .. .
Commissioner fiamdiliarize himself with the.issues in the case;.that -
. thereafter, upon Holmes, having . :z....fomed his own. cou:selnﬂ ‘:""_" call h:!.s
counsel: had: advised the Commissioner .not.to. specially. .prepare;.thatd .
ome-'of: his, dutles; was to.make jxnown'-%0 . the -public.and .those wl;qz& the
Comxission regulates, what Commission policies .are.and.that in order
- £0.-25515%: vhem -he tells them -where o -go.-and What :tb'ey B3y, €o- ..The -
Commissioner .was  then excused. - The. staff. indicated' o . this Examiner
that little more -than half of ‘che data requested -froz ~car~:i.»r§ ~had .
been meceived,; making it difficult, ‘peacing & .ruling on.the staffls..
two motions after the Scheduled Jaguary - 22, 1976 hear:.ng, to deterine
when the staff would -go forward.. . -This .Examiner instructed ;the staff
&hat-he anticipated "arather ac’cive pamicipation by the stafl in
accord withithe Commisslon's-orcers -wrrry nul oo srosusrems coodizi
L 2-0m Jeamuary -Rl,: 1.976 -Delra. filed -a replj; opposing,tba staff's
motion, arguing that ‘the ecoromic data-gathered from. selec't.edﬂcamers
should . not be made: public information.. - - '

Rl

v
v

7 ey e 1-»-»-.»

il
‘Uo--.tu-- e AL e b




CHSU99T o

L BIEIBITINOL L

APPENDIX.A.
.Page 260729

s e 2QniJamuary t22,::1976 :the rehearing :reconvened 1o hear:: -
arguments oansthe stafﬂ:rmo’tipns.-f} Deltar-stipulated.that the.data .-
gathered:in comnectionswith the staff's transportation market survey.
should;bé:pub];ic::im‘.‘omatié:i.t;':Accoz-di-n‘gl*y:,: this Examiner granted the

.staffmotion~of:December 2L, :1975 for the release:of -economke-data
gatiered from-selected comon icarriers.and ruled that under Section 2.5
of General Order:No. 66~C~the information. received will be considered
raspubliccinformation and be exempted-from.the exclusions contained in
Section -2 of :the General Order.- In arguing:the-second motion —Loxr 2
Commission order - toccompel Delta to. furnish.data-relevant tothese::
proceedings = the staff noted that its earlier-May 28-29, 1975 =oticn
was now somewhat mootoas a.consequence.of .Commission “inaction at:-the
time; so-that as of “Jamuary:1976, ;the Alltrans entity was Treally.:: .z
scattered 120 the winds", rthe equipment Sold at public.sale-by:Delta,
and many ‘employees laid-off, altbough~the operating autbority -Temalas.
-Consequently, ~recognizing: facts,. the:staff was:sayings: "lets nake sure
that somerof this -basic information:is :ga'cher.ed and preserved, 30~

' "should:the:day come the: Commission may-decideeither-all or part: of the
acquisitionwas inproper-..” that it would be available in-event-of
theineed for:adivesture order to-help unscramble the present~.~: "
operations: and"if; necessary.fashion some antitrust-:remedies. .~ r~.
Additionally, the staff wanted:the-information to:look:-at how-Del%a-
“handled-the.Alltrans-operation after acquisition-so~as:tolevaluate the
bona fides-involved. . :Deltaragreed to preserve and make-available - -
£reight bills. and bills:of lading:to:therstaff, butzargued rtorretain
their confidential:naturesand status. -The Examizner-zuled they.should
be made available in-uncoded:form-to the:staff, -but not.be.made public
~information~at this.time.  -Next, rnoting-staff arguments as to the
relevancy of:computer print-outs:of skipping accountireveaue to. the:
asserted good falth efforts of Delta 4o preserve the Alltrans-operation,
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and to'the impact :ioit'f,.temina:!:.:.re‘coni‘-iguraﬁfon,“: “the Zxaminer oxrdered
that these print outs, coded asordered by Examiner Gilman Ln: ...
June 1975, ‘be made available t0ithe stafs, . vmcoded il the-stafd so -
requested; dbut.that they not bemade 'public:iafomationcwitbout ..
Surtherorder: oy ‘the Examiners -Before.this day's:rehearing.commenced
-Delta:delivered -acoded Xt of~certain -employees:to thesstall . oixn-
‘attorney.s The Examiner:ordered Delta.to-provide .the-names ifi-the -
- -s%afl requests them:butr-alsorprovided:that the Iist.znotbeccmepublic
‘informations The Examiner further ordered lelta 1o make available . -
To ‘the staff certain requested .data as . to therproceeds: zeceived from
rawetion "of Alltrans-equipment by .Delta, -but-declined-at-this_ point-
to.make this information ;public. - .Deltawas oxdered vo:make allthis
data available to.-staff not later thaz February 20, 1976, with the.:
data . restrictedoas ito use. to this proceeding only... Referrizg-to.. --
S protestantts -letters to -Jelta regarding a’copy.-of the-preposed-foxz.
“of certificate, the: Examiner ascertained that Deltabad submitted this
proposed form to the Comission-,staif.a::r;Delta.:agreed o provide »n-
protestantiand therstaff lattorney withicopies:of this proposed:form:of
certificate. Finaglly; the:staffcagreed 4o .furnish the Examiner on: -
February:-20, 1976 a statement 3s:to:when:staff. counld proceed: onrthe-
antitrust” aspects-of~the rehearing.. .The- :'ehearmg proceed.‘.mg SWaAS T
thereaf er adjourned until further motice. "l o P
o - On - February 20,1976, staff counsel:advised. the: Examne- of
the-status -of . responses from~carriers; androf iplans-tovhavesthe .oz
Commission--Data Bank progras-the:data-for cemputer amalysisifor: ..~
-subsequent developmeat-of particular:city-pair:market: in.f:oma.t:.on. :
L -This sw-vey work continuediover subsequeat months. -.liollinvi oin v
© On May 19771976 protestant  Applegate_suddenly. ree..‘ce*ed':zhe
proceed:.ngs by=filingca petition and -suppo“z_ng'me:zorandm o£'~poi._~cs ‘
< llandratthorities tor ovwonnn o srlel s LomeTo doin’l oo v
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... -Disqualify: Commissioner.Sturgeon and-Holmes -~ . .-
from fuz-che. part:‘.cipation iz proceeding

2. Requ...v-e Comm.ssion, Comnissioner Syznons and/or’ - e
© ' Examdiner-Gilman-to ‘produce document: Tl - -

3.7 Present’ oral’ argument to Commission wnhin
- fifteen.(15) days:hereafter; .. - .- et

L. Require Commission decision within. thir:y (30) ..
.days after oral argument; .

-

m,n o -~ .

. ’ 5. _,'Impose constructive. tIust. ‘o8 Delta Lines, Inc.

‘intrastate-operating authority;-and™ - A

6. Appropriately fine and revoke Delta-Lines, "'Inc.—"s-'- T
| oo ohntrastate;operating-autbority -for its contemptuous
conduct dn th:z.s proceed.mg- B

' 'Therea.f'ce on June 7, 1976 uh:.s ..acam.ner, althdugh heavily
involved in both hear:.ngs ‘and decision prepwe‘tion in otker proceedings
before the Commission, attempted to accommodate petitiorner and set
June 2L, 1976 for hearing argument orn the petition. On Jume §, 1976
Protestant's attorney, noting that the Commission had not en banc
heard petitioner within the 15 days petitioner had set, wrote the
Executive Director of the Commissior stating his conclusion kis
Tequest was denied and that his remedy was "now before another
tribunal®. He further enquired whetker the Commission would
participate en dbanc at the scheduled June 2L, 1976 hearing. The
Executive Director, on June 11, 1976, in reply wrote to irform
protestant that only a "final decision” of the Commission, rehearing
denfed or being decided, may be subject to review by the California
Supreme Court; and that Applicatioz No. 54997 was still in rehearing.
Protestant was told that this Examiner, with concurrance of the
assigrned Commissiomer, was presiding as provided for in the Rules of
Practice and Procedure of the Commission; had jurisdiction to conduct

o
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the June 21, ‘1976 hea:"...ng, “20d-that the- Commiasionw intended its
aormal procedures to be followed 'go ul mately result in a_decision,

i g - --.-.»n kN

with or without prctes-t.am', s parbiczpat.:.on. A.f.‘ter issuance of 2
final decision by-the- Commission--on~tae— rehea.n.ng thafprotestant

would be free to seek review-by - petition for- *eheanng, and if
densed, to the'SuprémesCourtit i - Til foL Ll :

» e, _-.fv..v- o
v o

The Commission staff aod Delta eiled’ an answ;r and a reply

= o Th

respectively, oz Jahe- 16,. 19376 and Juﬁe 2%, 1976“ espectively, urging
dem.al of the relief SOughte- . o it o -

= ,..-m‘\—"'w-. -
S, Yo e -

T 0nr June -2, Y1976 thef mcaniner heagd oral amment on the

il

sn.x—po int petm:.on.  Eriefs were subsequently filed and consicered

A e

Win the Examiner's %ling ‘€0 wh:.ch th:x..., A.ppendix <s” appended..

AR o as e, i |
~r '.‘w ...'..m.-»....' ..4...» - “..,.-....;I. s e -m

. . A
| ‘.,..... -~ ....4.:—,.,.,-.“~ am L T s PLER IR R P R A-v..mp
. .

H
A R e R i e o e St BTt A P e om e e

-
1 . R
LYy s L et

LT B e
e S dmt g et e “*

I o Tt T
P e

. P
el e AP

P R N L T

[ W )

.- gy A o e e Gk e e
LR o [ -, -— R e BT .

s - “
o o R LI "y’.
,.~/~-.,¢..-..~ A R

Cmmg A Wy e e g
[USORIVES RN Papay

i, s,
' rema

oo T ey
PR R L




A.54997

AQ0"des Al co--uﬁocnﬂou
VO YHE COWMISSION

CALIFQANIA FTATE BVILDING
VAN FRANCISCD, LAl FORNIA Bat0s

Tautrnpina) (a19) m-os-@_ -

ﬁﬁblt:,ﬁlnhnrs (..nmmtsswn .
STATE OF CALH"ORN!A R

ﬁ-""\' [

T
- i bt i st @ A £  emtree—

Gentlemen:;;"v

- e '

Cie mr

Re: Application No. SL9§7, All ans zxpre s Cal dFﬁla, ;”é. T
to Sell:Operative Authority.and. Proptery:to-Delta Lines,Inc.:: -

““,' = -
e et

. In connection with the gbove appl*ca‘cion the  Commission Stas?
‘has _been directed by the Commission in Decision No. 376750 - o

develop the record on the e issue of poszible anticOﬂpeti dve 7T T
implications. .

e e 3 e et ¢ i e e el et

The Staff requests that you complete the attached lorms to - R
veflect data pertaining to movements Lrom each of our term_nals

to each.of your other -terminals -(wisthdn. California)..: Mr. Larroll - .- .
D. Smith of -the Transportation. Division will. bencontacting you ©
shortly regarding.the-disposition of the completed. report..

vie trust we ¢an rely oz your cooperation in this matter and

avoid unnecessary subpoenas. Your direct cooperation will

assist the Staff "Inthe permormaace of Ttsduticsand wiXl bDe™ T
greatlx_ggp*ec*ated.

I you have any questions, please contact me at &15-557-0909.

Very truly yours,

Ll -

Ira R. Alderson, Jxr. -
Staff Counsel
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" A.54997,'D. 89815

Acquisition of Alltrans Express California, Inc., by Delta Lines, Ine.

COMMISSIONER WILLIAM SYMONS, JR., Dissenting

For the reasons which follow, I cannot accept the
Opinion on Rehearing adopted by the majority in this proceeding.

Rather I would adopt the Proposed Report of Administrative Law

Judge Weiss as the decision of the Comnission.

As stated in the majority decision, the Commission staff
filed exceptions to the proposed report. The staff took
exception to the ALJ's determination of both the relevant product
and geographic markets; to the finding that the staff suxvey had no
statistical validity; to the conclusion that Alltrans was a ""failing
company"; to the finding and conclusion relating to the éttempted
preservatibn of 400 jobs; and to the conclusi&n that the acquisitidn
had been shown to have a neutral effect on competitiom. However,
refiecting the same shortcomings and failings evident from the
record of the hearings, the staff's recitations in support of its
exceptions were ample in rhetoric, but painfuliy sparing in
reference to any actual evidence on the record to support them. The
reason ié that such evidence was simply not submitted at the hearing.
I would remind the staff that the place to make its case is in the
hearing room, and not in the ante rooms of the Commissioners.

The staff had opportunity as did the other parties to this
protracted proceeding to prepare a ¢ase, to bring in witnesses,
and to present evidence. Unfortunately for its contentions here,
the staff chose at the hearing to base its case upon a somewhat
similar federal proceeding (ome still on appeal before the federal

courts), but then failed to take into consideration wvery substantial




and critically decisive, dissimilarities between the federal

and state relevant product and geographical markets involved.

And no amount of intemperate rhetoric and vhilosophical

argument can gloss over that failing; it permeates every

facet of the staff's case from the survey on. The staff's
exceptions are based upon a refusal to accept the record evidence
and mischaracterizations of controlling legal principles. They
would deal in ephemeral possibilities, not the economic realities
of the industry before us.

A. Relevant Product Market:

In this case we deal with shipping services, not
products. The rule that controls determination of a relevant

service market derives from the "area of effective competition”

guide set down in Standard 0il Company v U.S. (1949) 337 US 293 at

299-300 n.5). That rule has been since followed by the court in
those cases dealing with services. For example, in U.S. v

Philadelphia National Bank (1963) 374 US 321, where the court stated:

"In our view, the lumping together of various kinds of services makes

for the appropriate market...'; in U.S. v Grinell Corp. (1966) 384

US 563, at 572, where the court stated: "We see no barrier to
combining in a single market anmber of different products or
services where that combination reflects commercial realities'; in

U.S. v Phillipsburg (1970) 399 US 350 at 360, where the court -

cautioned that "submarkets are not 2 basis for the disregard of
a broader line of commerce that has economic significance”; and in

U.S. v Greater Buffalo Press, Ine., (1971) 402 US 549 where the

court rejected division into component parts and'applied the
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Standard Qil "area of effective competition” rule. .
While I agree¢ fully with the staff's recitation from

U.S. v DuPont & Co. (1956) 351 US 377 at 395, that determination

of a relevant services market involves conmsideration of the
"interchangeability by consumers” of the services offered,
unfortunately for the staff's contentions, and the majoxrity’s
adoption of these, the entirety of the evidence from those in the
industry itself .ls that the shipping public views and uses
proprietary, permitted, and common carriers as functionally Iinter«
changeable for the transportation of less than truckload (LTL)
and truckload (TL), and parcel dglivery and common carriers as
functionally interchangeable for the tramsportation of less than
10l-pound shipments.

I will not rehash the evidence. again; it suffices to state
that it is to the point that common carriers daily compete head to
head with parcel delivery carriers f£or mini shipments, and with
proprietary and permitted carriers for LTIL and TL shipments. ' There
just is no credible evidence to the contrary in this proéeeding.
That the realities of the specific marketplace here on issue do mot
£it into the preconceived philosophical ¢confines of the meat little
box that the staff would use is not the fault of the ALJ as the staff
indicates. The staff would have us ignore the hard realities of the

real life marketplace; For example, the staff's sole basis in

excluding TL from its concept of the relevant product market in

California was that it represented a small part of his business.
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But the clear uncontradicted testimony of industry witnesses
Culy, Lawlor, Gilaxdy, and Varozza was to the contrary; that TL
was crucial. As Hollenbeck testified for Moore Business Forms,
and Gilardy, Lawlor,‘Almerda, Culy, and Varozza testified for
operators ~ all without contradic¢tion or rebuttal, it is a

clear fact that shippers view proprietary and common carriage

interchangeably. The only economist who testified, Dr. Daicoff,

also testified at length of the high cross elasticity of depand
between private and cormon carriage, anvd of the severe problems forx
the trucking industry this development is. creating. Our ALJT took
notice from this Commission's own files of corroborative evidence
showing the disproportionate growth in Minimum Rate Tariff 15

(MRT 15) wevenues vis-a-vis MRT 2 TL and LTL revenues over the 1974-
1976 period.

The ALJ's analvsis drawn from the record before him is set
forth on this point in ‘his proposed report (pp 40-48). As the
evidence clearly points up and as the ALJ concluded, the movement
of LTL traffic is not completely dominated in California by the
common carrier, and to disregard the interdependénce of mini, LTL,
and TL is to ignore commercial reality. No ome Categroy represents
an ecomomically viable line of commerce. The majority's findings
and conclusion relative to the product market just do not reflect
the reality in California, and are unsﬁpported by the recoxd, ﬁot
exactly a new phenomenon in recent proceedings before this Commission.

B. Relevant Geographic Market:

Similarly to the facts in the produce market, the

entirety of the evidence presented on the record pertaining to the
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relevant geogzraphic mérkec SuUppPoOrts the findings and conclusions

of the ALJ. In £iling exceptions, the staff merely stated that

the ALJ was wrong and that it was right. Its argument, expressed.

in four lines of comment, again completely ignored the actual
evidence of record. The staff at the hearing cénceded that it had
not checked the actual operatiomal characteristics of a single
common: carrier! Nor did it ascertain the geographical area that
was in fact served from any terminal. The terminal groupings overlap

and interlock. In Brown Shoe Co. v. U.S. (1962) 370 US 294 at 336

the Supreme Court stated that the geographic market must be selected
to "correspond to the commercial realities of the industry and be

economically significant”. It means a "careful selection of the

market area in which the seller operates and to which the producer

can practically turn for supplies' (Tampa Electric Co. v Nashville
Coal Co.(1961) 365 US 320, 327). If it zeflects the "area of

effective competition", it must be upheld (Philadelphia National

Bank, supra, at p 359).

The problem with the majority decision is that while it
professes to have adopted as its geographic market the total of
those submarkets which are the traffic lanes interconmecting the
various termimal groupings wherein Delta and Alltrans competed, it
just does not do that. Traffic is just not confined to movement
between terminals, as the evidence on record clearly sets forth, and
data gathered on a terminal to terminal basis as the scéff propbses to
have done is inadequate to measure actual traffic flow. It does

not include all freight moving between those points, but depends
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for its inclusions upon the operational characteristics of
particular carriers. The staff arbitrarily excluded all traffic
involving single terminal carriers or carriers using mo terminals in
that lane. This last dispite-ﬁhe considerable testimony from all
of the industry witnesses of sﬁbs:antial competitioﬁ not only from
single terminal carriers but ffom operators opefating with no
terminals at all!l. |

Furthermore, the majority's chosen relevant geographic market
is clearly not the area of effective competition. The adopted
individual lane markets were each only incomplete segments of
that individual lame market. In amy particular lame, the only traffic
included and considered was that ofﬁ£ﬁ63eiéérfiersﬁﬁﬁG#Wéiégb;gWState-
wide (over $500,000 volume amnually) regardless of their bigness

orn. that lane. A regional carrier who concentrated in the lane area

-

and who was significant there would be exélude&'arbitrarily unless

bigz enough statewide to survive the $500,000 cutoff. ‘Thﬁé‘we

have the strange phenomenom of Avplezate Drayage, the protestant here,

and_a_sisnificant carrier in some of these lanes, not making'the'draw.

starewide and rhus being excluded on all lanes. Indeed, evidence

was presented to show the inadequacy of the staff sampling. On the
Los Angeles-San Diego route, the staff stud& listed 18 carriers. TFrom
the Scope Tariff of Western Motor Traffic Bureau and Pacific Coast
Tariff Bureaw, it can be seen that there are 42 carriers

certificated between these points. The staff study on the
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San Francisco-Sacramento lane lists 16 carriers. However, the

tariff burcau listings show 31 carriers certificated on that lane.

In both instances Delta testified to being in competition with most

of these. By ignoring accepted and proven sampling‘techniques known
and available to statisticians, the staff chose to arbitrariiy exclude
94.7 percent of the carriers handling LIL and 47.7 percent of the
volume. None-the-less the majority has adopted this fragmentary

judgmental sample as its geographic market. Statistically speaking,

it has capabilicty of proving nothing.

C. The Staff Study's Invalidity:

l On the record the staff continues to insist that ite
"survey" is valid! This despite the unbappy fact that the staff
study has been shown to be a statistician'’'s nightmare and of no
value. - Apart from the arbitrary exclusions of relevant categories
of freight movement discussed earlier and the arbitrary and purely
judgmental limitation of the scope of the "survey" to 38 carriers,
the staff allowed each respoﬁding carrier to use his own Judgment
on his response. The staff did not define terms; it &id nmot include
checks and controls to verify accuracy of the data submitted, and
cﬁere was no review of the raw data used. It was merely used as
it came in. But the entire purpose of this "survey"” was'co'measuxe
the effect, 1if any, of Delta's acquisition of Alltxans. Wi.chout
reliable.Alltrans data no competent comparison or conclusions could

be drawn. Nonetheless, the testimony of the staff’'s own witness was

that as early as Januéry 1976 the staff was told by Alltrans that

complete Alltrans data was lacking and that Alltrans feared that

what it had would not be representative. The staff then merely
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‘made-the:'suggestion that Alltrans estimate. This Alltrans did,

using mere multiples of one response in the majority of its

significant lanes. When the data was received in September 1976
the staff, with no further comsideration, and without noting use of
multiples, mexely used the raw estimated data. Now the staff
contends "If the applicant furnishes unreliable information it
should face the consequences’.

But thexre is moxe. As a result of its failure to provide
clear unambiguous instructions or to build in elementary verification
‘techniques, the staff itself built in three fundamental miscal-
culations which distory the data, I will not repeat the ALJ's
discussion of these. It sufficies to note that they include
the fact that Delta's submisSions foxr 1974, although clearly marked
as to the specific periods covered, were misconstrued by the staff;
that no seasonal fluctuation allowance 'was provided for although
such fluétuation was readily apparent in statistics on the
industry long maintained by this Commission, and the failure of the
staff toallow a factor to adjust for industry absorption of the All-
trans traffic after its August 16, 1974 closedown.

On this flimsy foundation we are asked by the staff to
reject the iﬁpartial ALJ's findings and conclusions and to make a
finding of anticompetitive effects on~dompeci;£¢m“shouid the
proposed acquisition be allowed. The plain fact is that the
staff's "study” is a statistical disgrace, and in their exceptions

brief the staff could point to no evidence o rehabilitate the

. discredited ''survey".




D. The Failing Company Defense:

The staff took exception to the ALJ's conclusion that
Alltrans was a '"failing company”. I disagree. The.testimony of
witnesses Golan and White was that Alltran's corporate parent,
Thomas Nationwide Transport, Ltd. (Thomas), an Australian firm,
after months of discussion determined in April 1974 that it had to
quickly end the substantial and continuing drain on its resources
resulting from the Alltrans operating loses (81,572,286 in 1973 alome).
It determined to do so by sale or closedown of Alltrans by the end
of its fiscal year on June 30, 1974. Prefexring to sell if a
quick sale could be arranged (one asserted reason to sell being its
desire to preserve at leasﬁ some jobs), a list of potential buyers
was drawvm up. After a promising start the first attempt: to sell
fell through in mid-May 1974 over disagreement on the securities
exchange in the proposed purchase plan. Delta was next on the list
of potential buyers. Time was running out when on May 16, 1974
Delta was approached;through an intermediary.' Delta expreésedv
interest. Nonmetheless, during the next few weeks while Delta was

looking the operation over amnd evaluating such an acquisition, Thomas

and Alltrans concurrently put together a contingency shudown plan.

When there seemed a good chance of a Delta deal, Thomas, despite
the continuing losses, reluctantly extended its deadline to
August 16, 1974, determining that if the Delta interest did mot result

in a sale by that date it would activate closedown of Alltrans on that

date. Golan testified: - =




"And therefore, the decision was taken to sell

or ¢lose down without any view to extend even

by one day. Management has planned if on the

16th the decision is not taken, frankly we

canmot carry the burden anymore'.
Such is the record. Nothing supports the staff's assertion that
Delta and Thomas agreed to an "artificial deadline”. The staff's
argument that Alltrans could not have been a "failing company" so
long as Delta would buy it is an absurdity. One man's opportunity
is another man's loss. The evidence here'is that Thomas could not
and would not carry the continuing losses any longer. O0f itself
Alltrans was terminal., Delta believed that with Delta's comsiderable
managerial and:operational skills it could'acquire and rehébilitate
Alltrans, mistakenly as it developed. At that ninth hour Delta
was the only practical alternapive to an Alltrans shutdown.

" The rationale behind the "failing company’ defenée rests

in the lack of anticompetitive consequence in an acquisition if one
of the combined companies is about to disappear from the marketplace
anyway. As the lesser of two evils, the potential competitive
threat from the,acqﬁisition is deemed a preferable altermative
to the adverse impact of the £failing company going out of business.

The staff, in its exception to the ALJ's proposed decisioen,
asserts that any so-called liberalization of the "failing company"

defense was "'expressly renudiated" by the Supreme Court in United

States v General Dvmamics Corp. (1974) 415 US 486 at page 507. This

is a2 misstatement of the thrust of the case. In General Dynamics

the Supreme Court, while affirming the District Court's.finding

of no violation of the anti-rust laws in the acquisition, concluded
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that the acquired companf's weak reserves position rather than
establishing a "failing company" defemse by showing that the

company would have gone out of busiﬁess but for the merger, went to
the heart of the Government's statistical case, but that this did
not distract from the finding that the acquired company, even:

had it continued in business could not have compéted efféCtively.
Referring to General Dymamics, our ALJ stated in footnote 48 om page

62 of his proposed decision:
"..., wvhile not involving a failing company

defense in the real sense, (it) did widen
the gamut of defenses gemerally, and affords
opportunity to consider the defense in the
context of a given situation. It would
appear, from consideration of the testimony
of Messrs. Golan and White on July 18, 1974
weighed against the widened defense scope =
clearly signaled by General Dvmamics, that
Allcrans' 1974 economic situation, efforts to
solve it, and efforts to sell, would meet
the lessened requirements of that defense”.

It secems clear that the severe restrictions set up by

Citizens Publishing Co. v United States (1969) 394 US 131,

restrictions which seem to disregard the explicit favorable

N emlets

reference to the failing company doctrine in che'legislafive history

of the more recent amendments to Section 7 of the Clayton Act
(HR Rep No. 1191, 81 Comg., lst Sess., 6 (1949): S Rep No. 1775,
81 Cong., 2d Sess., 7 (1950)), have been liberalized in subsequent

decisions, including Gemeral Dynamics, which involve reference to

the doctrine. The writers seem to agree (see: Sullivan,

Mersers Between Direet Comgetitors, Handbook of the Law of Antitrust,

VN,

my




Hornbook Sexries (1977); and R. A. Posner, Antitrust Law (1976)).

Some commentators see the General Dynamices decision as evidence

of a softer line onm antitrust, perhaps taking their cue from

Justice Douglas who in writing his dissent to General Dymamics

wrote that the majority could have ruled as it did oﬁly on the
basis of "a deep-seated judicial bias against Section 7 of the
Clayton Act'. Certainly the trend to widen application of the

doctrine from the restrictive view expressed in Citizens

Publishing,contipues to the present. The Business World section

of the San Francisco Chronicle of June 22, 1978 carried a feature

news item captioned "Attormey Gemeral OK's Merger of Steel Gfants."

In part, the item stated:
“Atéorney General Griffin Béil yesterday over-
ruled his staff's recommendation and approved
a merger by the parent firms of Youmgstowmn
Sheet and Tube Co. and Jones & Laughlin Steel

Coxrp. into the nation’'s fourth-largzest steel
producer.

"In the Carter administration's first major anti- ‘
trust decision, Bell said the $6.1 billion merxrgex .
of the LIV Corp., which owns No. 7 steelmaker
Jones & Laughlin, and Lykes Corp., which owns
No. 8 Youngstown Sheet & Tube Co., falls under
the 'failing company' exception to anti-merger
provisions Of antitrust laws . (Lmphasis added).

E. Actempted Preservation of the 400 Jobs: -

This Commission in Decision No. 83293 dated August 6,
1974 (see Fimdings Nos. 3, 4, 5, and 7 therein) concluded thﬁt
approximately 400 jobs would be presexrved byrallqwing the acquisition.
They were for a number of months. Unhappily in the business world
- jobs cannot be reasonably guaranteed into perpetuity.  The ALY
reached the same general findings and comclusions as we had relative

to a reasomable expectation of continued employment as a probable
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result of allowing the acquisition. But Alltrans was not
rehabilitated successfully and the losses continued, ultimately
forcing the layoff of most of these people. The staff in its
exception presented nothing to support the exception save a precatory
suggestion that thad the acquisition been. .denied at that ninth
hour, and had Alltrans been enjoined from abandoning its service,
the jobs might have been preserved. In light df the substantial
recurring losses which Alltrans had piled up, resulting in a
negative net worth of $1.5 million (see Finding No. 1 in Decisiom
No. 832?2), there is no constitutional way B§thich chis'Coﬁmission
could force Alltrans to continue in business sustaining further
losses after August 16, 1974 until such a time as anothexr buyer
might have been found and sanction for such an acquisition might

have been obtained from this Commission. (See Lyon & Hoag v Railroad

Commission (1920) 183 C 145, at 146 and 147).

F. The Acquisition on This Record Has Been Shown to
tlave a Neutral rffect on Lompetition:

The staff's argument in support'ot its exception to the
ALJ's Comelusion No. 5 which states that the acquisition has been
shown to have a neutral effect on competition ignored the recoxd.
Even to the staff "survey" as a departure'point,‘that corrected

residue fails to support the exception. Furthermore, a simplistic

adding together of Alitrans and Delta to find that the sum of the

two is bigger tham Delta is not the test to determine the effect
of the acquisition upon competition. Nor can one any longer rely
solely upon a valid market share analysis as the staff apparently

believes. But we even lack a valid share analysis.
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The Supreme Court in Brown Shoe Co. v U.S. (1962) 370:TS

294 rejected any simple quantitative test of illegality in a
prospective acquisition, stating that the legislative history

of the 1950 amendment to Section 7 of the Clayton Act indicated
that Congress was concerned with protection of competition, not
competitors. However, the Court then proceeded to interpret the
act so as to protect higher cost from lower cost competitdrs. Then

in United States v Philadelphia National Bank (1963) 374 US 321, it

established a test that a merger which (1) creates a:firm having 30
percent of the market and (2) thereby increases concentration among

the leading firms by at least 33 percent is presumptively unlawful.

But next, in United States v Von's Grocerv Co. (1966) 384 US 270,

in a situation involving a grocery chain merger in a marketplace
already regaxded as cdncentrated, the Court statedvtha;;the puxpose
of the 1950 Act "was to prevent concentration in the American economy
by keeping a large number of small competitors in businegs".

Ignoring the ease and rapidity of entry and xrelatively law

capital requirement of the grocery business, the Court concluded

that the proposed merger was bad because it would enable the merging
grocery business firm to injure its small competitors by under--

pricing them (this although the Justice Department argued the

merger would raise prices). And since thern, in General Dymameis,

the Court deQIined to.consider market share data alone, stating

that while market share data remained "the primary index of market
powexr...only a further examination..of the particular.mafket'-wits
structure, history, and probably fucgre‘- can provide the appropriate

setting for judging the probably anticompetitive effect of the

merger'. Thus market shares are but the starting point for
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analysis; an effort must also be‘ﬁadé to access their significance
in the particular economic setting of the merger. Impliedly then,
exceptional ease and rapidity of entry into the industry could
substantially today lessen the significance :of;maxket:shaﬁes.

In the instant proceeding there was abundant uncontradicted
testimony of the competitive health and vigox of the California
trucking industry. Daicoff also testified without contradiction
that "nationwide, California has the reputation of being one

of the absolutely most competitive states in the country".
Furthermore, in a regulated industry such as thé,trucking industry
in Céliférnia the opportunity of collusion to manipuiate‘prices in
the market is minimal - umlike the open markets represented by

the firms involved in the caées_wherein most of the antitrust law
has been made. _

The majority has prepared Table 1 (in its opinion) which
puxports to show anti-competitive results from a merger. This
Table, however, canmot show what it is touted to demonstrate, and
this is why. | |

Columne 2 of this table purports to show the aggregate
percentage of shipments: carried by the 4 largesé carriers in each
respective traffic lane. But the carriers included in the majority's
aggregate are in no way shown to be the "largest” carriers in that
lane! Rather they are the largest of those carriers which were
selected by the staff for inclusion in the staff's partial list

of carriers for that lane - a selection determined by size cxiteria

in no way related to size criteria im that lame. ' Excluded is.any .

P T A e e e T . h -
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carrier, regardless of how big it might be in that lane, who £ailed
to make the statewide criteria. (And for example, Applegate is
pretty big in the Sacramento Area, but it failed statewide to make
the $500,000 cutoff in LTL volumé). The plain fac¢t is that we

just have no way from the staff study of determining who the 4
largest caxriers are for any lane in the staff study.

Similarly, colum 3 shows what purports to be the aggregate .
of pelta-CME volume as compared to the total volqme for any lane.
But it, as well as Columm 5 (which purports to show Alltrans'
share), does not show percentage of the ggsggl overall traffic in
that lane; instead it is this percentage against the overall
volume for those carriers the staff selected to be in its special
universe. But unhéppily for.the staff's contentions, it does not
even show that, because the majority néglected to use corrected
Delta data reflecting corrected Master Bill reporting (although
Delta supplied the corrected data aféer it learned what the staff
wanted) .

Applicétion of Department of Justice Guideline perceatages

is meaningless when used against a strawman. As General Dynamics

teaches, market shares are but the starting point for analysis;

their significance in< the particular economic setting must also be

analyzed. I will not join the majority in their jousting with

windmills when as “-here serious consequences necessarily must

result with far reaching effects in the Californmia trucking industry.
I éo not share the ostrich-like disregaxrd for the evidence

regarding Alltran's incipient demise in 1974 which the majority‘
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so tenuously c¢lings to. The ALJ has thoroughly reviewed the record
in this regard and his findings and conclusions are the only omes
supportable by this record. Whether Alltrans could have or

would have acted illegally in shutting down unilaterally is really
hindsight quarterbacking. In 1974, it was going to do so. That is
the clear thrust and fact from the evidence before us. |
Delta was its last and only hope to maintain operations and preserve
some jobs. In that Alltrans was going under, and the puxpoée of
anti-trust law in part is to protect competition, mnot competitors,

the proper test in these circumstances is to see whether the effect

of a last minute merger of Alltrans into Delta-CME would have
served to enable Delta-CME to achieve a larger share of the markets
that that share it would have in all probability achieved anyway,
had Alltrans gone underx. Usiﬁg the staff study figures, correcﬁed
as the ALJ noted, to reflect Master Bill reporting to make Delta
figures compatible with those of the other survey participants, the
evidence clearly demonstrates that overall Delta actuélly achieved a
lesser market share than it would have been projected to have |
received anyway in the absence of an acquisition, and in the event
of Alltran's demise. Dissent Table 1 (5 pages}, which was received
as Exhibit R-iS (introdﬁced by Delta) shows this result. This
table is attached hereto.

As stated initially, I would adopt the attached ALJ's

Proposed Report as the decision of the Commission, including his

Ruling of May 20, 1977 attached to that proposed report as Exhibit
No. 1. | |

San Francisco, Californmia
Decembexr 19, 1978 '
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Commissioner Richard D. Gravelle
I concur:

It is my firm hope that this proceeding is appealed
t0 the California Supreme Court and that the court grants review
and addresses the questions presented. The Commission needs
guidance in two areas, the first is compliance with the court's
antitrust directions and the second our own internal proceésing
procedures.

When the court issued Northern California Power Agency

v. POC (1971), 5 C 2d& 370 (NCPA), it effectively legislated a
new function for the Commission. The court could not, however,
provide the wherewithal to discharge the new responsibility which
it had imposed upon the Commission. We have eﬁdeavqred, without
additional funding or manpower, to educate our staff and ourselves
in a complex and specialized legal field to carry out the mandate
of NCPA. This proceeding, f£rom the first days of heariﬁg in
July, 1974, focused upon the antitrust and anti-competiﬁive issue
in the acquisition of Alltrans by Delta. The record established
in the process clearly reflects our real struggle to coﬁplyfwith
NCPA.

It is my view that while we have undoubtedly eired in
the course of this proceeding, today's decision has nevertheless
been reached without prejudice to any party and has correctly

resolved the highly technical legal issue with whichjggég;were

presented. In view of the significant anti~competitive effects,

the application simply cannot be approved.
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An ancillary, but important, issue presented in this
application .involves the relatidnship‘between the members of the
Commission and our staff. Accusations abound in the record and
off the record of impropriety in Commissioners' communications
with members of the ¢ivil service staff who participated in the
conduct of the hearing and decision preparation process. Hearing

: Ny 20, . _
F Officer Weiss, in his ruling of Jaxch-22, 1977, zules, correctly
| in my view, that the written memorandum prepared by Examiner

Gilman for Commissioner Symons is privileged and a-legitimate‘part

¢f the deliberative process. Commissioner Symons; howéVer, has

suggeste& impropriety in my meeting with staff counsel‘and'staff
witnesses even though the sole purpose was to aid myself aﬁd the
- . Assistant Chief Administrative lLaw Judge in the fomu‘lation of a
draft decision[ffor Commission consideration, which'waé:fully
supported by the record. It is my belief that there is no

distinction between the Gilman/Symons contact and my contact with i

staff personnel.

To draw such a distinction in the context of PUC procedure
would deprive ﬁhe ultinmate de¢ision makers, the Commissioners, of

a resource essential to the reasoned resolution of the some

two thousand matters upon which we must reach decisions each year.

Staff is the lifeblood ¢of the decision—makigg process, without

which we could not function.

The Commission's Hearing Examiners are important to this

, | Process in essentially the same manner as arxe other members of

the staff. They do not occupy any position of unigue importance.

-2-
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Although the Hearing Examiners preside at public hearings,
take evidence and typically prepare draft decisions, the
Commission issues decisions only by vote of the Commissioners.

It is incumbent upon the Commi.ssioners ultinately
responsible for each decision to insure that the decision
signed by the majority is well-reasoned and supported by the
hearing record. The Hearing Examiners are but one of the staff
resources available to assist the Commissioners in the discharge
of this duty. To the extent that the examinexs support their
own draft decisions, they are advocates in much the same'sense
as are other parties to each proceeding. To deny to Commissioners
the broader perspective thaﬁ often may be gained through conﬁé¢t
with other members of the staff would in my view serve only to
isolate us both from the hearing process and from the staff expertise
upon which we sO heavily rely. 7

If the - = .o . . Commission is deprived of the use of
its staff in the decision-making process, including those who
have actively participated in a ¢ontested proceeding, then we,
the public, and the legislature should be so advised in oxder that
new procedures and new staff can be obtained to provide each

individual Commissioner with the capability to ihdegendent;z

assess complex proceedings and prepare draft decisions.

el

2
The key elements in our process. rclerred to repeatedly

by the court, are that each of our decisions must reflect -the

record and be amply‘supported.by-fin&ings of fact and conclusions

of law. Seeking factual data from staff members who have that
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data does not deprive other participants of their due process

rights. Only when a staff member, or other party, presents a
Commissioner with new facts or new arguments not offered in the
proceeding and to which other parties cannot respond, are the
absent parties due process rights violated. That has not

occurred in this application.

Commissionexr

December 22, 1978 -
san Francisco, Califormia




