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INTERIM OPINION

Respondent Bakman Water Company (Bakman) is a public
utility water company serving approximately 1,400 customers in areas
located within and in proximity to the easternm city limits of the
city of Fresno (Fresno).

Westeal, Inc. (Westeal) is a corperation currently engaged
in building tract homes in the Fresno area. Westcal proposes to
build a residemtial subdivision on a l40-acre parcel which is
located southwest of the intersection of Belmont and Fowler Avenues
on the east side of Fresno. The Westcal property is not presently
within the service area of Bakman; however, Bakman's sexrvice area is
contiguous with the southwest corner of said property.
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In January 1978 Mrs. Karen McCaffrey, president of Westeal,
wrote to Bakman requesting that it provide water service to the
property Westeal plans to subdivide and improve with housing umits.
Mr. Richard Bakman, Bakman's general manager, responded affirmatively
to Mrs. McCaffrey's request. On January 25, 1978, Bakman wrote
Westecal advising the developer that Bakman would provide water sexrvice
to the proposed Belmont~Fowler project subject to the conditioms that
the utility would furnish the wells, pumps, and tanks needed to serve
the area at its expense and that Westcal would contribute all pipelines,
fire hydrants, valves, and comnecting facilities. Westeal approved
these conditions and on February 13, 1978, Bakman sent its Advice
Letter No. 29 to the Commission that it intemded to extend its service
area to the proposed Belmont-Fowler subdivisioen.

In compliance with General Order No. 96-A Bakman mailed
copies of the Advice Letter and related tariff schedules to Fresno,
Fresno County Waterworks Distxict No. 26 (District), and the Fresmo
County Local Agency Formation Commission (LAFCO).

On February 22, 1978, LAFCO adopted a resolution protesting
the extension of Bakman's service area as requested by Bakman and
promptly sent its resolution of protest to the Commission. At this
tize LAFCO was considering requests that the Belmont-Fowler parcel be
annexed by Fresno, and LAFCO's approval of such aanexation, if given,
might include a designation of the water entity which would supply
the annexed area.i

1/ See Knox~Nisbet Act, Sectioms 54773 et seq. of the Government Code
and, for a discussion of its application, City of Ceres v City of
Modesto (1969) 274 CA 2d 545. Specifically, District is located
adjacent to Balman and is extensively contigucus with the Belmont-
Fowler parcel. LAFCO's resolution of protest is pertinent and
states, in part, as follows:

(Continued)
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In his letter of transmittal to the Commission of LAFCO's
resolution of protest, LAFCO's executive officer stated that the staff
of LAFCO, looking at all possibilities, had recommended that if the
paxcel is developed, District is the logical provider of water service

based on capability and proximity of service lines and mains.
A resolution of protest, virtually identical to the LAFCO

resolution, was passed by the 3oard of Supervisors of Fresno County
sitting as the governing body of District on February 28, 1978.=

On March 7, 1978, by Resolution No. 78-85 the City Council
of Fresno also protested Bakman's Advice Letter No. 29 on the

following grounds:

"L. The subject extension area is within the city's
sphere of influence and by virtue of Council
approval of Urban Growth Management Application
No. 040 (Feb. 14, 1978) is to be served, upon
development, by an extension of the City's water

system.

If the area included in the City's proposed
Belmont-Fowler No. 3 Distriect Reorganization is
approved by LAFCO, but conditioned upon District

No. 26 water service, that water service designa-
tion would be more reasonable and feasible than

the proposal included in said Advice Letter No. 29."

1/ (Continued)

"...the Fresno Local Agency Formation Commission has presently under

consideration an annexation of the same texwitory to the City of
Fresno (RO-77-37), such anaexation to be for the purpose of providing
City services and control including community water service; and

"...water service by the City of Fresno would require extension of
water transmission mains in excess of one mile and water service by

Bakman Water Company is contiguous only at ome point and would
require extension of water main across Fancher Creek along the south
edge of the subject territory; and

"...the Commission is giving consideration to the adjacent services
provided by Countxy Waterworks District No. 26 instead of City
water service, ...

2/ The District's resolution was evidently not sent to the Commission but
was introduced into evidence at the hearing on motion of Fresmo. As
District's representative took no position in this case, the Commission
must assume that it declines to extend service to the area in issue.

3=
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On March 21, 1978, the Commission suspended Advice
Letter No. 29 and instituted an investigation which directed that
a hearing be held to determine the propriety of the taxriff sheets
accompanying Bakman's advice letter,

On May 22, 1678, LARCO passe& {ﬁs Régdlﬁtiﬁﬂ NG. RO'ZIEJZ

approving the proposed annexation of the area including the Belmont-

Fowler tract by Fresno without designating any of the three potential
water suppliers as a condition of amnnexation. This action was
followed by further comsideration by LAFCO of water service in the
Belmont-Fowler area, and the Commission was notified by lectter dated
June 30, 1978, that LAFCO had determined not to amend its resolution
approving annexation so0 as to add conditions related to which water
agency should provide water service. In the same communication,
LAFCO notified the Commission that its resolution of protest of the
Bakman service area extension was rescinded.

Having secured approval by LAFCO, Fresno initiated formal
annexation proceedings on May 30, 1978 and completed anmexation on
July 11, 1978. |

Fresno remaining as the only protestant, the duly noticed
public hearing was held in this case in Fresno on July 13, 1978,
the matter being submitted for decision on September 25, 1978.

We have concluded that Bakman should be allowed to proceed
to extend its service area to include the Belmont-Fowler tract and,
in deoing so, we have resolved the three issues in this case in favor
of Bakmen. These are:

L. Must the Commission accept as a fact that
Fresno will deny Bakman's application for
a2 mumicipal franchise grior to official
action by the municipality upon an applica-
tion for such franchise by Bakman?
Answer: No.

Do the water supply requirements of Fresno,
which are more stxingent than those adopted by
the Commission, apply to the extension of the
Bakman service area? Answexr: No.
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3. Does public convenience and necessity justify
the lifting of the Commission's suspension of
Advice Letter No. 29?7 Answer: Yes, on condition.

We discuss these issues in numerical order.

The Franchise Issue
In its brief, Fresno puts the franchise issue as follows:

"In the present case, applicant is attempting to
extend its service to a territory annexed to the
City of Fresno without the latter's comsent. The
appearance of the City objecting to the extemsion
by applicant shows that the City does not consent
and that the City will withhold a franchise to

applicant."

In support of its positionm, Fresmo cites City of San
Diego v Otay Municipal Water District (1962) 200 CA 2d 672, wherein the
court stated at page 680 that ''the water district may not deliver
water to the city without the latter's consent...'

Fresmo is a charter city, as is San Diego, and its charter

empowers it to grant or demy franchises to persons, firms, or
corporations furnishing utility services of all types, including water,
to the city or its inhabitants. (Section 1300, Fresmo Charter.)
No franchise is required if Fresno serves itself. (Section 1300,
Fresno Charter.) A franchise grant may be made subject to terms and
conditions imposed by the city council, may not extend foxr a longer
term than 50 years, and Fresno reserves the right to acquire the
property of the grantee either by purchase or by exercise of the
right of eminent domain. (Sections 1300-1303, Fresno Charter.)

Fresno's legal posture is described in Rivera v City of

Fresno (1971) 6 Cal 3d 132, 135:
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"The City of Fresno operates under a charter which

contains 'home rule' provisions authorized by the
Constitution. (Cal. Comst., art. XI, § 5; formerly

§ § 6, 8, subd. (j).) Accordingly, the city is

empowered to exercise full contro{ over its mumicipal
affairs, unaffected by general laws on the same

subject matters and subject only to limitations found

in the Constitution and the city charter. (Citing cases.)"

City of San Diego v Otay Municipal Water District, supra,
held that a water district, a portion of the territory of which had
been annexed to San Diego, could not furnish water to the area
eacompassed by the city without the latter's comsent as provided in
the city's charter. The court there cited and relied upon
San VYsidro Irr. Distr. v Superior Court (1961) 56 Cal 24 708, which

applied the same rule with respect to the San Diego charter to an
iirigation district,. quoting Section 8ll, Code of Civil Procedure
which authorizes a municipal corporation to maintain an actiom against
any person who usurps, intrudes into, or umlawfully holds or exercises

any franchise, or portion thereof, within the territory of said muni-
¢cipal corporation and which is of a kind that is within the jurisdic-
tion of such board or body to grant or withhold.

We have no quarrel with the authorities and statute to
which we are referred by Fresno. But we ¢annot accept as an
accomplished fact that "the City will witkhold a franchise to
applicant'" as no application therefor has yet beenr made, and we are
here governed by Section 1003 of the Public Utilities Code, which
provides as follows:

"If a public utility desires to exercise a right or -
privilege under a franchise or permit which it con-
templates securing, but which has not as yet been
granted to it, such public utility may apply to the
commission for an order preliminary to the issue of
the certificate. The commission may thereupon make

an order declaring that it will, upon application,
under such rules as it prescribes, issue the desired

certificate upon such terms and conditions as it
designates, after the public utility has obtained the
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contemplated franchise or permit. Upon the

presentation to the commission of evidence

satisfactory to it that the £franchise or permit

has been secured by the public utility, the

commission shall issue the cexrtificate."

We lmow that Bakman will require a franchise f£rom Fresno
to sexve the area in issue for it is a right or privilege which is
essential to the performance of the purpose of the grantee, and
which is and can be granted by the sovereignty alome. (Copt-Air v
City of San Diego (1971) 15 CA 34 984, 988.) We know, too, that
it is a settled rule that where a grant of such franchise by the
municipality is not, by its terms, made an exclusive franchise, and the
city in which it is to be exercised is not, by the law or ordinance
granting it, forbidden or prevented from competing, that a city may
establish its own works for the same purpose and engage in the same
public service within the c¢ity, although it may thereby injure, or
practically destroy, the business of the holder of such franchise.
(Clark v Los Angeles (1911) 160 Cal 30, 39.)

| The question whether any such franchise shall be given to

anyone is, notwithstanding the presentation of the application, solely
with such legislative body, to be determined by it in its discretion.
(McGinnis v Mayor & Common Council of San Jose (1908) 153 Cal 711, 714.)

Neither the Constitution nor the Fresno charter requires
Fresno to extend water service to the tract in issue. (People ex.
rel. City of Downey v Downev County Water Dist. (1962) 202 CA 24 786.)
We note that Fresno cooperated and participated in the LAFCO hearings
seemingly conmceding that LAFCO might select any proper water purveyor
to serve the Belmont-Fowler tract. We reserve our opinion as to
whether a municipality serving water to its residents in competition
with other public and private entities can deny a franchise to a public
utility under this Commission's jurisdiction which has established in
public hearings that it can better serve a particular proposed develop-
ment than can the local municipal water purvevor.
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We do not accept as a fact that Fresno will deny an
application to it by Bakman for a municipal franchise. We assume,
rather, that Fresno will consider such request when made by Bakman,
upon considerations germane CO the appiication.

The Water Supply Requirements Issue

At the hearing it developed that the water supply require-
ments adopted by Fresno for domestic water systems are such that,
unless otherwise approved by the city engineexr, each such system
must have a capacity of providing five gallons per minute per sexvice
plus fire flow in order to meet city design standards. (See
Section IIL A.l, "Standard Specifications for Construction of Water

Facilities" adopted by Fresne in :975.) O the other hand, this
Commission's General Order No. 103 provides that a flat rafe system
serving an area such as that proposed would be adequate if it could
provide a flow of one gallon per minute per residential service.

The issue is thus raised as to whethex Fresno can impose
higher standards on & public utility water company serving customers
within its boundaries than are fixed by this Commission's General
Order. The issue is a critical one in this proceeding as Bakman has
made it clear that its willingness to serve water to the proposed
subdivision is contingent upon its meeting Commission criteria only.
1f some other standard is to be imposed, both Bakman and Westeal
wish to comnsider the alternatives available to them before proceeding.

This Commission has exclusive jurisdiction to deter-
mine and £ix the standards for watexr sexvice to be followed
by public utilities, and stancaerds set by local auctheritvies whicn y//
conflict with those established by this Commission are generally
inapplicable to xregulated utilities.

Article XII, Section 8 of the California Constitution
(formerly part of Comstitution Article XII, Section 23) declares:

"A c¢ity, county or othexr public body may not

regulate matters over which the Legislature
grants power to the Commission...' (Emphasis added.)

-8-
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It is accordingly clear that this Commission has regulatory
authority over Bakman and all other public utility water companies
operating in this state, and that such power includes authority to
adopt rules governing the design and construction of the waterworks
facilities operated by the water utilities subject to its jurisdiction.

In subparagraph & of Section III of the Commission's
General Order No. 103 the Commission has declared that:

"The utility may make use of the Water Supply

Requirements Chart (Chart 1) appended hereto

and made a part of these Minimum Standards for

average requirements of service."

Although the development proposed by Westecal is only in the
preliminary stages both Westcal and Fresno have assumed that the
maximum number of residential umits which can be built on the property
will approximate 500. The Water Supply Requirements Chart in Gemeral
Oxder No. l03 prescribes that a flat rate water system serving 500
customers must provide 2 supply of between 250 and 400 galloms, i.e.,
approximately .5 to 1.0 gallon pexr minute per sexvice.

The instant case is not one of first impression. The
effects to be given the constitutional prohibition now found in
Article XII, Section 8, where local government attempts to impose
local standards upon water suppliers have received earlier comsiderationm.

In California Water and Telephone Co. v County of Los Angeles
(L967) 253 CA 24 16, the county of Los Angeles enacted a ''Water
Ordinance" (Ordinance) for the puxpose of promoting a minimum level
of flow for fire protection. Under the Ordimance, all persons who
supplied domestic water to more than one customer were required to
obtain a 'Water Utility Certificate of Registration' or a '"Water
Ueility Authorization' as a cemdition to the construction of any
portion of a water system. The ''Certificate of Registration' was a
form filed with the county engineer containing an agreement dy the
purveyor to abide by the terms of the Ordimance., The "Water Utility
Authorization" was obtained by filing an application with the

9=
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Waterworks and Utility Division of the office of the county engineer
which included plans and specifications for the proposed water facility.
The engineer was given authority to promulgate material standards and
construction standards to which applicants were required to adhere.
The Ordinance also countained detailed requirements for the service,
design, and construction of water facilities. The Califormia Water
Association, on behalf of the California Water and Telephone Company,
and all other investor-owned public utilities serving within the
unincorporated areas ¢f Los Angeles County, brought suit to test the
constitutionality of the Ordinance. Contestants argued that the
Ordinance could not conmstitutiomally’apply to regulated utilities
because the State had fully occupied the £field of regulatiom of public
utilities by virtue of Article XII, Section 23 of the California
Constitution, and the Califormia Public Utilities Code. They contended
they were entitled to a declaration that the Ordinance was uncon-
stitutional as applied to public utilities. The county claimed that
the Ordinance was a valid exercise of its police power and did not
extend into an area fully occupied by gemeral law and was not in
conflict therewith. The court held that, as applied to the utilities,
the Ordinance conflicted with general law and related to matters which
were of statewlde rather than local concern. The opinion of the

court states in part as follows:

"Pursuant to Section 23, Article XII, the Legis-
lature adopted the Public Utilities Act, in which
it delegated to the Public Utilities Commission the
power to 'supervise and regulate every public
utility in the State, and [to] do all things,
whether specifically designated in this part or in
addition thereto, which are necessary and convenieat
in the exercise of such power and jurisdiction.'
(Public Utilities Code, gection 70L.) Article III
of division 1 of the Public Utilities Act (Public
Utilities Cocde, Sectiomns 761-773) contains detailed
provisions relating to the equipment and facilities
of public utilities. . . .
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"The Commission has promulgated rules governing
water service including standards for design and
construction, as for example, General Order No. 103,
adopted June 12, 1956, containing comprehensive
specifications for water systems and facilities...

'"No profound exegesis of the contents of the Water
Ordinance and the utilities manual and of the
contents of the cited sections of the Public
Utilities Code and the Commission's regulations
promulgated pursuant thereto is necessary to
conclude that the Water Ordinance as applied to
respondents conflicts with genmeral law. Although
the wording of both sets of legislation is not
‘identical, the subject matter which is covered by
each is substantially identical.

"Moreover, the construction, desien, overation and
malntenance of pudlic water utllities is a matter

or statewlde concern. OI course, the County 1s
vitally interestec in the adequacy of water supply
available for fire protection. But the interest

is not so parochial. All of the citizens of the
complex of communities within the County of Los
Angeles and in the neighboring counties are affected
by the adequacy of water supply, not only for fire
protection, but also for other domestic and industrial
uses. Under such circumstances, the control of these
aspects of water utilities is not & municipal arfair

subject to a checkerpoard or rezulations oy local

governments.  (Laphasis added.)

Although the California Water and Telephone case, supra,
arose because of local attempts to regulate fire flows, it is clear
that the court therein determimed that regulationms affecting the
water supply standards of public utilities are matters preempted by
the state and reserved to this Commission.

Apart from the insight provided by that decision, an
interpretation of the language of General Order No. 103 itself leads
to the conclusion that the Commission does not intend that there
should be a checkerboard of local regulations affecting the domestic
water supplied by regulated utilities in the various areas throughout
the state. Contrast, for example, the provisions of General Order
No. 103 dealing with fire flow requirements and those dealing with

-ll=
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domestic supply. Section VIII of Genmeral Order No. 103 deals
Specifically‘wich "fire protection standards''. The standards
prescribed therein are stated as "minimum levels of water sexvice
which the utility shall provide and are not intended to preclude

any governmental agency from setting higher standards in any area
subject to its jurisdiction'.. (Emphasis added.) It is apparent

that the Commission has effectually adopted whatever local standards
for fire protection in excess of the Commission minimum are set by
local fire protection authorities. On the other hand, domestic water
supply requirements are set forth in Section III, subparagraph &4 by

express reference to the Water Supply Requirements Chart made a part
of the General Order. There is no suggestion im Section III,
subparagraph 4, that the Commission has adopted local standards for
domestic services.

No reason has been shown which would justify requiring
Bakman to depart from Gemeral Oxder No. 103 standards in order to
serve new customers in the proposed development simply. because that
area has been annexed to Fresno.
The Publiec Convenience and Necessitv Issue

This is a case where Bakman is requesting the Commission
£o approve its request to extend service to a proposed subdivision

located within the corporate boundaries of Fresno.

Fresno operates, and has operatec, its own water system
within its corporate boundaries for many years and alleges that it
stands ready, willing, and able to serve the proposed subdivision.

It is on this basis that Fresno objects to the application of Bakman.

A duly constituted govermmental agency, in the absence of complaint,
must be assumed to be properly serving its customers in the area,

and Bakman must sustain the burden of proof that Fresno is either
unable or unwilling to serve water in the area in issue. (San Gabriel
Valley Water Company (1951) 50 CPUC 406, 409.) Further, in a service
extension case such as this, we must consider all practical alternative
suppliers. (Ventura Countyv Waterworks Dist. v PUC (1964) 6l Cal

2d 462.)

12
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In our discussion, it should be borne in mind that annexa-
tion of the area in question by Fresno has just taken place and no
firm plans as to the amount of demand, number and size of the lots,
and requirements of a water system in the area has been established.

In determining whether to permit a utility to extend its
service area to include previously unserved territory, the Commission
wakes the same kind of inquiries whether the request is protested or
noct.

For example, Suburban Water Systems (Suburban) applied to
the Commission for authority to serve a 67-lot tract located within
the city of Covina (City). The City's water supervisor protested
the application on the grounds the area had been recently annexed and
the City had employed outside consultants to engineer a master plan
for its Water Department which included watexr service to the tract.
(The similarity between that case and the instant case is apparent.)
A Commission staff witness attested to the ability of the utility to
provide sexvice to the area. His report noted that (as here) no
development was yet under way in the area and the developer planned
to wait for the Commission's authorization to the utility before
beginning work on the project. The record showed that (as here)
Suburban had been providing water to areas within the City for some
time and that (as here) it had facilities immediately adjacent to the
proposed area from which to extend service. The Commission disregarded
the City's protest and concluded that under all the circumstances it
would not be in the public interest to refuse to grant the utility's
request. (Suburban Water Svystems (1963) 61 CPUC 474.)

When deciding which of two competing utilities should be

permitted to serve 2 new area, the Commission considers the following
factors:
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The financial soundness and managerial ability
of the utility;

The adequacy of its water supply;

The adequacy and cost of the proposed new system;

Utilization of the new system in providing
additional facilities for the existing system;

The proximity of the new area to the logical
operating territory of the utility;

The level of rates to be charged new customers; and

The preference of the developer.

(San Gabriel Valley Water Co. and Suburban Water Svstems (196%5)
69 CPUC 339.) )

Since no logical reason appears why the same criteria should
not be weighed by the Commission where the utility's rival is a public
agency rather than another public utility, we will examine the recoxrd
" in light of the several listed standards.

(a) Financial Soundness and Managerial Ability

Bakman's financial soundness has not been questioned. That

it has been in operation since 1948 attests to the fiscal integrity

of the enterprise.
The record confirms the high level of management of Bakman.

The evidence showed that during the entire 30-year history of that
company, there has never been a complaint f£filed with this Commission
regarding the adequacy of Bakman's supply or pressure.

On the other hand, Fresmo is the larger system with 70,000
water customers. Yet there is no evidence in the record indicating how
effectively the city is serving those customers. We are simply asked
to presume that a duly constituted state agency, in the absence of
complaint (of which we have no knowledge), must be assumed to be
properly sexving its customers. (8an Gabriel Valley Watexr Co.

(1951) 50 CPUC 406, 409.)
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The reputation of Balman was described on the record as
"impeccable'. Indeed, Westcal's witness testified that among her
reasons for asking for service from Bakman was that "we have only
heard the best remarks about Bakman Water Company. [W]e felt that
we would be doing a service to our customers if it were served by the
Bakman Water Company.'"

(b) Adequacy of Water Supply

Mr. Bakman testified that in 1975 respondent installed a
well within its present service area south of the Belmont-Fowler
property which was designed not only to supply Bakman's existing
customers, but which has the capacity to supply needs in the new area.
The capacity of the 1975 well is 2,800 gallons per minute sustained
flow. It meets General Order No. 103 domestic standards to 500 units
plus 1,500 gallons per =minute for fire flow. :

The record shows that Fresno has no source of supply in the
immediate proximity of the Belmont-Fowler property. The nearest
Fresno well is located at a point 1 to 1-1/2 miles removed from the
proposed development, requiring a main extension of equivalent length.

Fresno's witness testified that in his opinion the main
line extension could be avoided by locating a well within the sub-
division. Yet either alternmative seems certain to result in
substantially higher costs than those of a contiguous supplier ready
to serve.

(¢) Comparative Costs of Providing Additiomal Facilities

The record does not permit the Commission to make an informed
determination of what the actual costs of providing the new facilities
would be if the Belmont-Fowler area is served by Bakman or by Fresno.
The £final development plans for the area have not been formulated.
However, the fact that the Commission cannot precisely cost out a
water system in the initial stages of a proposed development does not
mean it will automatically refuse a utility's request to extend into
a new area. As pointed out, Bakman's service area is contiguous to
the Belmont-Fowler property, whereas Fresno service will involve the
investment needed to run a line 1 to 1-1/2 miles to interconnect the
new territory to Fresno's existing pipelines.

~15-
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(d) Utilization of the New System in Providing Additiomal
Facilities for the Existing Svstem

As stated in Bakman's Advice Letter No. 29, '"The pipelines
in this new area will be interconnected with the existing lines of
this Utility.'" It is clear, therefore, that if growth in the new
area ever reaches the point where a new well might have to be drilled
there, the interconnection of pipes between the new system and the old
system‘will permit water from a Belmont-Fowler well to meet emergency

needs in the area served by Bakman's present system.

Fresno's witness testified to the possibilicy of intertieing
Fresno service within Belmont-Fowler with facilities of District,
another contiguous water system. He said such intexties would permit
Fresno to take advantage of the production of a new well developed by
District to meet f£ire flows and to support domestic £flows within
Belmont-Fowler. He also agreed that he knew of nothing which would
prevent District from making its supply of water available on an
emergency standby basis to any pu&veyor, including Bakman. Therefore,
the interconnection between the present and proposed systems could
provide access to District water should the need arise in Bakman's
present- system.

(e) Proximity of the New Area to the Logical Operating Area
Qf the Utility

Bakman's present service area is contiguous to Belmont-
Fowler. Intercomnection with that area can easily be made by a
creek crossing. In contrast, the only contiguity between Belmont-
Fowler and the balance of Fresno is by means of a strip of incorporated
land running east along Belmont Avenue which bypasses the service
area of District.

Fresno's witness testified at some length that the Westeal
property is considered by Fresno as territory within its sphere of
influence under the City's Urban Growth Management policy. Yet the
record shows that LAFCO fixst approved District as the preferred
supplier of water and ultimately determined to remain in a neutral
position.
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(£) Level of Rates
Respondent is providing dBmestic flat~rate service at a cost
of $5.30 per month for premises up to 14,000 square feet in size.
In comparisom, Fresno would charge $7.00 per month to serve premises
of equal size plus an extra $1.50 for swimming pools. Because the
ultimate lot size has not been determined, howevexr, .the record is not
complete as to which of the competing prospective purveyors would
make the lowest monthly charge. Initial costs, however, clearly'are
lower with Bakman.
(g) The Preference of the Developer _
Westcal did not seek its water service from Fresmo in this

instance. Westecal is constructing another residential subdivision
adjoining the intersection of Belmont and Clovis Avenues within Fresno.
When Westcal applied to Fresmo for service to that subdivision some
time ago, Fresno opted not Lo serve the area. '

Westcal anticipates that, if Fresno serves the area, Westecal

will be required to bear all capital costs of the water service
delivery system, including costs of iastalling new sources of supply.
In contrast, Bakman has advised the developer that Bakman will furnish
all wells, pumps, and tanks neecded to serve the area. The impact upon
the water user from this difference in financing can be forecasted.
Under Fresno operation the developer would have to advance the cost of
any new source of supply, which it would pass along immediately to
buyexrs at the time of sale. Under service by Bakman, that cost would
be borne by Bakmn and only charged back to customers over an extended
period in the form of allowances Zor depreciation and return on
investment included in regulated reasonable rates. Therefore, apart
rom its desire to obtain Bakman's caliber of service for its customers,
the developer's desire to avoid initially financing the cost of any
new source of supply is a preference which produces a result that is
most consistent with the best interest of the public who purchase
homes in the tract and use water service therein.
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Summary
The evidence that we have discussed leads us to conclude

that public convenience and necessity will best be served by lifting
the suspension of Bakman's Advice Letter No. 29 on condition that it
obtain a franchise from Fresno.

Fresno's disinclination to serve the developer when earlier

requested to do so, its position throughout the LAFCO proceedings,
its distance from the proposed development, and other factors shown

on the record,convince us that Fresno's desire is to have the area in
issue served by District and not by Fresmo. As Fresno states, if Bakwan
sexves the subject area, Fresno will someday have to buy the system

at considerable cost. Thus, we find Fresno to be both unwilling and
unable to render a proper water service to the proposed development.

Findings of Fact
1. Bakman, a public utility, filed its Advice Letter No. 29
with the Commission on February 13, 1978, wherein it requested authority

to extend its service into a contiguous area to be developed as a tract
of homes.

2. Objection to Advice Letter No. 29 was made but not filed with
the Commission by the Fresno County Board of Supervisors sitting as
the governing body of District, another water system contiguous to the
proposed tract development.

3. Objection to Advice Letter No. 29 was made and filed with the
Commission by LAFCO which had assumed jurisdiction of the annexation of
the proposed tract area to Fresno £or the purpose, among others, of
specifying the water system which would supply the area to be annexed.

4. LAFCO approved the annexation of the area in issue and with-
drew its protest of Advice Letter No. 29 in favor of a neutral positibn.

S. Fresno made and filed an objection to Advice Letter No. 29
on the ground that Fresno should render water service to the proposed
development or, if not, then District should render the service.

6. Due notice of the hearing was given and Fresno was the only
protestant.
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7. As Bakman requires a franchise from Fresno, the Commission's
order herein must be preliminary.

8. The watexr supply requirements of Fresno are more stringent
than those of the Commission's General Order No. 103.

9. Bakman is financially sound, is excellently managed, has
adequate water supplies, will provide the lowest initial capital
costs to be borne by the customers, will utilize the proposed
extension to benefit its existing customers as well as new customers,
is contiguous te the new area, has a level of rates which cannot at
this time be said to be more or less favorable than those of the
protestant, and is §referred by the developer.

10. Fresno and other public entities operate, and have operated,

water systems in Fresno for years; we presume they are properly serving
their customers.

11. Bakman is reacy, willing, and
Fowlet tract in fresno, and it is the nmes
tive suppllers which elect to serve
12. Fresno is not ready, willing, able tc serve
Belmont=-rowler tract.
Conciusions of Law

1. As Bakman reguires a f{ranchise fron Fresno,

cucelu bo intorin.

2. Supply standards, other ti. : j flow, of General

. o

Y 9 M Wy e Lo oy v
Order No. 103 prevail over more strin 2 of Fresno for

utilities under the Jurisdiction of thi
3. Gdemoving the suspension of Be

is appropriate.
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INTERIM ORDER.

IT- IS ORDERED that upon application and upon presentation
to the Commission of satisfactory evidence that Bakman Water Company
has obtained the £ranchise or permit necessary to extend its sexvice
area to include the Belmont-Fowler tract, suspension of Advice Letter

o. 25 sha1l be terainated By FUTCHET OTGEE 9 st Comission.

The effective date of this order shall be thirty days
after the date hereof.

Dated at Ben Frenskoc » California, this 'c&/%—&

day of MAY. 4 , 1979. Q/
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