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00321 Decision No. ____ _ 

BEFORE THE PUBLIC UT!LITIES CO~~ISSION OF THE STATE OF CALIFORNIA 

Charles Kinion, " ", ..... ..... 
Complainant, 

vs. 

Pacific Telephone & Telegraph 
Company, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10723 
(Filed February 28, 1979) 

--------------------------~) 
Michael J. Leonard, Attorney at Law, 

tor co~pla~na.nt. 
Gerald H. Genard, Attorney at Law, 

for detenctant. 
Michael Brenner and Kirk Newkirk, 

Attorneys at Law, for the District 
Attorney, Los Angeles County, intervenor. 

OPINION -------
Complainant alleges that defendant terminated complainant's 

service of two telephone numbers on or about February 8, 1979 

pursuant to Rule 31, Schedule Cal. P.U.C. No. D & R, based upon 

Appendix "A" of Decision No. 71797, issued December 30, 1966, 

which telephone service termination was ordered by defendant 

after it was sp.rved with a court C()CUl'T':pnt. p.nt.i't".l"c1 ";;'inding, of 
Probable Cause" signed by Eric Younger, judge of the Municipal Court, 
Los Angeles Judicial District, dated January 3, 1979. The telephone 

n~~bers involved are (213) 413-3281 and (213) 413-6194, ~.ubscribed 

to by complainant. 
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Complainant alleges that said telephone service was 
terminated without prior knowledge, without prior no~ice, without 
prior hearing, and without opportunity to present evidence or any 
Qefense in violation of complainaht's rights to due process and 
equal protection of the laws and in violation of the decisional 
law of California and the United States. Complainant further 
alleges that, to the extent that summary provision for termination 
of service was sanctioned in Decision No. 71797 which resulted in 
the promulgation of tariff Rule 31, said decision and rule are 
unconstitutional and void. In addition, complainant alleges that 
he has been denied rights guaranteed by the first amendment .to 
the United States Constitution in that the action taken by defendant 
consti~utes a prior restraint infringing on free speech. Complainant 
cites numerous eases in his complaint which he believes sustain 
his position. 

Complainant seeks an order directing defendant to 
forthwith restore telephone service or, in the alternative, order 
a hearing to commence· immediately and, pending said hearing, to 
grant complainant the interim relief of restoration of full telephone 
service pending a decision by the Commission as provided in Rule 31. 

Rule 31 provides in part as follows: 
ilLEGAL REQUIRE.'!ENTS FOR REFtl'SAI. OR DISCONTINUANCE 

OF SERVICE 

IIcaliforn~Q fUblic Utiliti~~ Commission.'s neeision 
No. 71797 in Case No. 4930, requ~res that each 
communications ut~~ity, operat:i.ng und.er the 
jurisdiction of the Commission, include the 
provisions of the rule set forth in Append~ 'At 
0;( that decision as a par't o:f the rules in the 
utility's tari££ sChedules. Accordinqly~ 
Appendix 'At of Decision No. 71797, Case 
No. 4930, is quo'tea here~n: 
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ItAPPENDIX 'A' OF DECISION NO. 71797 
"1. Any communications utility operatinq under 
the jurisdiction of this Commission shall refuse 
service to a new applicant, and shall disconnect 
existing service to a subscri:ber, upon receipt 
from any authorized official of law enforcement 
agency of a writing, siqned by a magistrate, as 
defined by Penal Code Sections 807 and. 808, 
findinq that probable cause exists to :believe 
tha t the use made or to :be made of the service 
is prohibited by law, or that the service is 
~inq or is to be used as an ins trumental i ty , 
directly or indirectly, to violate or to assist 
in the violation of the law. 

"2 • 'Any person agqrieved "cy any action taken 
or threatened to be taken pursuant to this 
rule shall have ~~e right to file a complaint 
with the Commission and may include therein a 
request for interim relief. The remed.y 
provided by this rule shall be exclusive. 
No other action at law or in equity shall 
accrue against any communications utility 
because of, or as a result of, any matter 
or thinq done or threatened to be done 
pursuant to the provisions of this rule. 

"3. If communications facilities have been 
physically disconnected by law enforcement 
officials at the premises where located, 
without central office disconnection, and 
if there is not presented to the communi­
cations utility the written finding of a 
magistrate, as specified in paraqraph 1 of 
this rule, then upon written request of 
the subscriber the communications utility 
shall promptly restore such service. 

"4. Any concerned law enforcement aqency 
shall have the right to Commission notice 
of any hearinq held by the Commission 
pursuant to paraqraph 2 of this rule, and 
shall have the right to participate therein, 
includin; the right to present evidence 
and argument and to present and cross­
examine witnesses. Such law enforcement 
agency shall be entitled to receive copies 
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of all notices and orders issued in such 
proceeding and shall have both (1) the 
burden of proving that the use made or 
to be made of the service is prohibited 
by law, or that the service is being or 
is to be used as ao instrumentality, 
directly or indirectly to violate or to 
assist in the violation of the law, and 
(2) the burden of pe1:suading the Commission 
that the service should be refused or should 
not be restored." 

Pursuant to paragraph 4 of Rule 31, John K .. Van De K.am?, 
district attorney of Los Angeles County, and the Los Angeles City 
Polic~ Department were notified of the filing of the complaint and 
of the date, time, and place of hearing.. 'thereafter, .Johu K .. Van 
De Kamp filed a petition for leave to intervene pursuant ·to 
Rule 53 of the Commission's Rules of Practice and Procedure and 
an answer as an intervenor. On March 30, 1979 the petition of 
John K. Van De KalIl? for leave to intervene w~ granted in a 
ruling issued by the Administrative Law Judge .. 

After proper notice, a hearing was held in Los Angeles 
on April 5, 1979 before Administrative Law Judge William A .. 
Turkish and the matter was submitted upon the filing of letter 
briefs since received on April 13, 1979. 

Exhibit 1, a packet consisting of the Affidavit for 
Probable Cause, 'RAP' sheet, on William Edward Kahre, Finding of 
Probable Cause, utility bills addressed to Charles C. Kinion, and 
arrest record of William Edward Kahre on January 28, 1979; and 
Exhibit 2, a packet of seven photographs showing the front and 
interior views of the residence at 1652 Ingraham Street, Los 
Angeles, were received into evidence. The Cocmission takes 
official notice that as of January 30, 1979, the date the Finding 
of Probable Cause in Exhibit 1 was signed, Eric Younger was a judge 
of the Municipal Court of the Los Angeles Judicial District and, 
as such, was a magistrate as defined by Sections 807 a~d 808 of 
the Penal Code. 
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Stephen I. Warren, an officer with the Los Angeles City 
Police Department, testified on behalf of the intervenor. ~e 

witness testified that he has been assigned as a vice officer in 

the Rampart Division for the past eighteen months. He has been a 
Los Angeles City police officer for over five years. Counsel for 
complainant stipulated that the witness was an expert in bookmaking 
activities. ~he witness related that he has knowledqe of the 
arrests of a William Edward Kahre in connection with bookmaking 
activities which, in 1977, led to the termination of Mr. Kahre's 
telephone service upon a magistrate's issuance of a Finding of 
Probable Cause. The witness related 'that in 197$ he received 
information from a reliable confidential informant that 
William. Edward Kai:lre had moved to 1652 Ingraham Street and was 
still engaged in bookmaking. The location was placed under 
observation for a period of months during whiCh time officers 
observed lone males enter the location for brief periods of time 
and then observed them leaving. 

The witness stated that surveillance of the Ingraham 
location was made at various times and that numerous lone males 
were observed entering and ~~iting the location. He stated that 
he and fellow officers went to the location on four or five random 
occasions to converse with Kahre and saw Kahre seateQ at a desk 
containing two telephones and on occasion observed him using the 
telephone. The witness testified that ,a buzzer, connected to an 
electronic lock on the front d.oor, was mounted on the wall behind 
the desk and Kahre would. open the door from the desk by means of 
the buzzer when the lookout gave Kahre the okay. On the occasions 

that the police went to the location to make a visual inspeetion 
for suspected boo~aking paraphernalia, ~~e witness observed Kahre 
at the desk hurriedly wiping a glass slate with a rag before 
opening the door for the police. In the expert opinion of the 
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witness, based on experience, Kahre was erasing recorded wagers on 

the glass slate. He testified that the telephones rang during 
such visits by the police and that on several such visits the wi~ess 

answered the telephone. After indicating to the male callers asking 
for "Billn that "Bill" was sick or unable to answer the telephone" 
the male callers would immediately hanq up. The witness stated 
that during the police visits several males were observed sleeping 

in the upstairs bedrooms of the residence with little evidence to 

in?icate they were other ~~an transients. He also testified that 

Kahre previously had his telephones at a prior location terminated 

for bookmaking activities under a similar Finding of Probable 

cause proceeding. Based on the witness' expertise on ,bookmaking 
activities, the reliable confidential informant's tip that Kahre 
Was still engaged. in bookmakinq and. using the Ingraham location 
as a combination telephone spot/cash room~ and the Observations 

made by the witness and his fellow officers during their 
surveillance and visits to the residence~ he concluded that Kahre 
was engaged in. bookmaking and using the telephone for receiving 
betting wagers and race results. As a result of their investiqation, 

the witness obtained a search warrant and returned to the residence 
on January 28, 1979. Evidence of booJcnak~ng was recovered and Kahre 
and the lookout were arrested. He testified that both Kahre and 
his lookout made admissions of bOOkmak~~g activities following 
their arrest and that while t..i.ere,. the telephone rang and. was 
answered by one of the arresting officers. According to the 

information contained in the affidavit of 1:he officer, a male 
caller, thinking he was talking to "Bill", placed several horse 

race wagers and then hung up_ 
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The witness also testified that although various 
utility bills (including telephone) found at the Ingraham 
location showed the subscriber to be one Charles C. Kinion, 
he never met or ever saw Charles C. Kinion at that location 
or anywhere else. It was the witness' belief that the person 
in control of the ~tility service i~ questio~ a~d true subscriber 
William C. Kahre, using the name Charles C. Kinion. 
Reauest for Interim Relief 

Ordinarily, where there is a request for interim 
relicf pending a final determination on the matter, we have 
issued interim opinions during protracted proceedings, especially 
when an individual's basic rights or property were placed in 
jeopardy and a speedy decision on such basic issues were 

compelled. However, in this matter, the hearing was completed 
on the day heard and all issues to be decided can be decided 
in this final opinion rather than in two separate decisions 
considering that there will be no added delay in rendering 
only one final opinion instead of two opinions. 

No evidence whatsoever was presented by complainant to 
show that he i~ entitled to immediate interim relief as requested. 
Such interim relief should be gr~nted only if the procedure 
set forth in Rule 31 is invalid as maintained by complaina~t, or 
the basis upon which the magistrate issued the Finding of 

was I 

Probable Cause was insufficient to issue such finding. Intervenor 
opposes complainant's interim relief request for restoration of 
telephone service. Complainant's counsel argues that interim 
relief should be granted because of the interim relief we 
granted in the Marvin Golden, dba Surmnerwind v General Tel. Co. 
case in Decision No. 87170, issued April 5, 1978 in Case No. 10282. 
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In Decision No. 87170, we acknowledged the Commission's 
discretion to grant the inter~ relief as requested, and we 
granted the interim relief ,on the basis that the pr0?er forum 
for complainant to chal~enge the magistrate's Finding of 
Probable Cause was in the criminal courts rather than in ehe 
Commission's courtroom. In 39dition, because it had been 
alleged by complainant that the telephones involved in that 
case were being utilized in the operation of a legittmate 
lawful telephone answering service business, we were concerned 
that long delays befor~ a final determination was rendered, 
despite an expeditious hearing, could cause complainant 
possible business hardship. 

Complainant argues that certain por=ions' of the 
affidavit presented to the magistrate should be struck under 
Section 1538.5 of the Penal Code and that if such illegally 
seized evidence was eltminated from the affidavit, there 
would be insufficient grounds upon which a magistrate could 
issue a Finding of Probable Cause. Specifically, c~laina.nt 
alleges the' police officer's act of answering c~plainant's 
phone and recording the ensuing conversation in the affidavit 
wasan illegal seizure because it was done without the consent 
of cOm?lainant. Complainant relies on'Peoole v Harwood (1977) 
74 Cal App 3d 460 in sup?Ort of his argument. We need not 
consider this issue. 
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We held in our interim and final decisions in Decision 
No. 87170 that we were under no obligation to review the showing 
made before the magistrate in order to determine whether probable 
cause for summary termination existed and that the complainant's 

remedy was in the criminal courts through a motion to suppress 
evidence under Section 1538.5 of the Penal Code. However, since 
that time, the matter was taken up before the Caiifornia Supreme 
Court in Marvin Goldin v Public Utilities Commission (1979) 23 Cal 
3d 638, 'and a decision in the matter issued on March 15, 1979. 
The Court pointed out that Section 1538.5 may be invoked only by 
a "defendant rr in a criminal case, and that' in a proceeding before 
the Commission complainant is not: a "defendant". Thus, the Court 
stated applicant is not "entitled to invoke before the Commission 
the full range of procedures available to a 'defendant' under 
Section 1538.5 of the Penal Code. (See, e.g., Theodore v Superior 
Court (1972) S Cal 3d 77.) In a eivil administrative proceeding 
of this nature, where the liberty of the subscriber is not at 
stake, it is sufficient for purposes of the interim protection 
involved that the Commission limit itself to the face of the 
affidavits and its assessment of their adequacy to support the 
magistrate's finding." 

The Court also upheld its previous holding in Sokol v 
Public Utilities Commission (1966) 65 Cal 2d 247 and found that 
Rule 31 was generally consistent with the requirements of its . 
Sokol decision, supra, and the requirements of applicable principles 
of state and federal constitutional law. Although the Court: 
suggested two changes to Rule 31 with regard to the magistrate's 
finding of probable cause and the need for an early hearing for 
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interim relief following ~hc discontinuance of service, they are 

not applicable in '.:hc instant C.:lse since the action herein took 
place prior to the issuance of the Court's Goldin decision, supra, 

in accordance with the existing Rule 31. 
An ex~mination o! the documents cont~incd in Exhibit 1 

and the supporting testimony of the witnes~ reveal zufficicnt !acts 
to fully support a Finding of Probable Cause that the telephone 
numbers 413-3281 and 413-6194, located at 1652 In;raham Street, 

Los Angeles, were being used for purposes of bookmaking, ~~d 
that William Edward Kahre was the person who had control of the 

utility service in question. ~ 
The location of the two telephones in a single-family 

residence plus the absence of any ~llcgation or showing by 

complainant that the telephones were being used in che operation 
of a lawful business operation tend to dispel any danger that 

complain~nt may suffer economic hardship while awaiting a final 

decision in the matter as was alleged in Case No. 10282. 

F{nd{'t\~! ot Fa.ct 
1. The procedure seC forch in defendant's Rule 31 for the 

termination of telephone service of a subscriber allegedly using 
Che service for illegal purposes requires eh~t che police. in 

a manner reasonably comparable to the procedure before a magistrate 
to obtain 4 search w~rrant, obtain prior authorization to secure 

termination of service by satisfying an impartial tribunal that 
they have re~sonable cause to act, and after service is terminated 
the subscriber is provided by that rule with a prompt opportunity 
to challenge the allegations of the police and to secure prompt 

restoration of service. 
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2. Defendant ~dopted Rule 31 in its tariff. Rule 31, as 

adopted by defendant, conforms with the Co~ission's requirements 

as ordered in Decision ~o. 71797 (1966) 66 CPUC 675. 
3. A certi~icate o~ Finding of Probable Cause was issued by 

a ~agistrate on January 30, 1979, in accordance with the provisions 

of Rule 31, and the certificate was based upon sufficient, proper, 
and reliable infor~ation and data ~s set forth in Exhibit 1. 

The magistrate had a sufficient basis to issue the certificate of 
Finding of Probable Cause and to conclude that there was probable 

cause to believe that the use made or to be made of the telephone 
service waz prohibited by law; that the service was being used as 

an instrumentality to violate or assist in the violation of law; 
and that the telephones servee by ,the said telephone numbers were 

at that time being utilized for illegal purposes. 
4. Tho requirements of defendant's Rule 31 were properly 

adhered to when the telephone service consisting of two telephone 
numbers of complainant, as set forth in the complaint, w~s 
terminated by dcfencant on February S, 1979. 

'5. In Goldin, supra, the California Supreme Court held that 

the provisions of Rule 31 were generally consistent with the 
requirements set forth by that Cour1: in Sokol, supra, arc consistent 

with the requirements of due process of law, equal protection of 
the laws, and the right of freedom of speech, as required by the 

California and United States Constitutions and other laws pertinent 
thereto, and that Rul~ 31 is constitutional, legal, and valid. 

6. There is reasonable probability that if the relief 
requested by complainant is granted, the restoration of telephone 

service to complainant will result in a continuation of such 

activity, and the telephones will continue to be used as 

instrumentalities to violate or to assist in the violation of the 

law and for illegal purposes. 
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7. In order to expedite this ~ttcr 3S requested by complain3nt 
and to prevent delay which may be caused by having this order 
effective at some time after the date hereof, tbere is sufficient 
reason to make this order effective as of the date of the order. 

Conclusions of Law ~ ~A~ " , 
1. Rule 3ll'~ constitutional, legal, and validA-;-tI.L ~~t..:.hc.c.c.:'c;... 
2. The provisions of Rule 31 were adhered to in terminating 

the telephone service of complainant. 
3. The magistrate issued the certificate of Finding of 

Probable Cause based upon a proper and sufficient basis. 
4. The relief recue:;::ted by cor.:'DJ.:li:':a::t should be . . 

denied. 

o R D E R 

IT IS ORDERED that the interim and complete relief 
requested by complainant is denied. 

The effective date of this order is the date hereof. 

/ 

Dated at ~ ~ , California, this rAa,~ 
MAY day of ___________ , 1979. 


