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Applicant San Pedro Marine, Inc. (San Pedro) seeks a
certificate of public convenience and necessity, pursuant to Section

1007 of the Public Utilities Codeﬁ/ (Code), to conduct vessel commen
carrier operations in the transportation of packaged ¢oils and
ludricants, parts, freight, and stores (1) between the ports of Los
Angeles and Long BDeacnh, on tae one nand. and, on the' otaer, all dotks,
wharves, ships, soints, and vilaces within the lLos Angeles/Long 3Beaca

1/ All references are to the Public Utilities Code unless otherwise
specified.

"1007. (a) No corporation or person shall begin to operate
or cause to be operated any vessel for the tr 5po“tation of
persons or “rooerty, for compensat;on, between points in tals
State thout first having obtained froz tae commission a
certificate declari g that public coanvenience and necessity
recuire such operatioz, but no such certificate shall be
required as tc terzmini between walich any such corporatiozn
or person is lawfully operating vessels in good faitl under
this part as it existed prior Teo August 17, 1623, uncer
tariils and schedules ol such corporations or persozs, law=-
fully on file with the commission. 3Zvery applicant ior such
.a certificate shall file in the office of the commissioz
application and evidence in the form required oy ke commission.
The commission may, wita or without hearing, issue th

ertificate as prayed for, or refuse to issue it, or _ssue it
’or the part ial exe*c ise only of the privilege sougnt, or
issue it for operation between cexrtalin points only, anc may
attach t¢ the exerc-se of the rights granted by tae certificate
such terms and concditions as, in its judgment, the public
coavenlience and znecessity reguire.

"(b) Any corporation or persoa which owns or controls, and
any corporation or person walch cperates, any watercraft
propelled by steam, gaa, fluid 1apntha, electr_c-tf, or other
motive power under the burden of five tons net register for
the tran Sportavlo“ of persons or **o:erty for compensation
between points in tals _State oz Janvary 1, 1975, may, on or
vbefore April 1, 1 75. file with the commission an application
for a certificate of oubl*c cenvenience and necesszty for the
type of service performec by the vessel. The commission saall
issue such certifiicate autnorizing suci service without
further proceecings.

"(¢) The provisions of this section snall nct de applicadle
to any vessel under the burden of five tons net register.'
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Harbor, and (2) between all docks, wnarves, saips, points, and places
within the los Angeles/Long Beach Harbor, on the one nand, and, on
the otaer, rmarine installations and rigs, ships, and vessels lccated
at points offshore south off Uceanside to norta off Santa Barbara.
San Pedro presently conducts marine service activities consisting of
servicing ships at anchor in the Los Angeles/Long Beach Harbor, with
tulk oil; serviecing ships up to 20 miles offshore south to Cceanside
and north t¢ Santa Barbara; and servicing ships at dock in the Leos
Angeles/Long Beach Harbor. San Pedro alleges that said activities
are exempt Iron the recuirements of obtaining a certificate of public
convenience and necessity under Sections 212 and 238 of the Coc;e.2

2/ “212. ‘Cozmorn carrier’ cdoes mot include: (a) Any corporation
or person owning, controlling, operating, or managiag any
vessel, by reasen of tae furnishing of water transportation
service between points upon the inland waters of tais State cr
upon the high seas between points within this State for affiliated
or pareat or subsidiary companies or for the products of otaer
corporations or persons engaged in tae same iadustry, if such
water transportation service is furnished in tank vessels or
barges specially constructed to nold liquids or fluids in bulk
and if such service is not furnisihed T¢ otners not engaged
in tne same industry.

"(») Any corporatiocn or person whc operates any vessel for the
transportation of persons for compensation, between points in
tals State il one terminus of every trip operated by the
corgoration or person is within the boundaries of a U.S. military
reservation and I1s performed under a contract with an agency
of the feceral government waich specifies tne terms of service
¢ be provided; and provided that the corporation or person
does notv perform any service between termini witain this State
walch are outside of a U.S. military reservation. 7Tor i
purposes of this subdivision, the cenditions of tais exemption
shall be reviewed by the Public Utilities Commission annually
as of the first day of January of each year.

"(c) Any corgoration or persen owning, coantroliing, operating, or
managing any recreational conveyance such as a ski 1ift, ski tow,
J-bar, T-bar, chair lift, aerial tramway, or other such device
or equipment used primarily while participating in winter sports
activities.”

(Convinued)
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San Pedro alleges that public convenience and necessity require its
services because: (1) The requirements for varied types ol marine
services in the Los Angeles/Long Beaca Earber are increasing along
with the increase in ship traffic, which increased business is

net, in large portion, within the capabilities of its twe
competitors; (2) San Pedro at this tizme provides the only service tc
ships outside the Harbor; (2) San Pedrd has the only boat capadble of
going to ships at anciecr during stormy weather; and (4) San Pedro

2/ (Coatinued)

"238. (a) 'Vessel' includes every stecies of water craft, by
waatsoever power operated, which is owned, controlled, operated,
or managed I¢r public use in the transportation of persons or
sroperty, except rowbeavs, sailing boats, and barges under 20
tons dead welght carrying capacity.

"(b) WNothing in this code excert those provisions relating o

the regulation of rates shall apply to tae transportation oy

a water carrier ol cormodities in bulk when the cargo space of
the vessel in wnich such commodities are transported is being
used for the carrying of not more than three such commodities.
This subsection shall apply only in the case of commodities,

in bulk which are loaded and carried without wrappers or
centainers and received and delivered by the carrier without
transpertation mark or count. ror the purpose of this subsection
Two or more vessels while navigated as a unit shall be considered
Yo %e a single vessel.

"(e¢) Nothing in this code except those provisions relating to tae
regulation of rates shall apply to the transportation by water
of ligquid cargoes in odulk in tank vessels designed for use
exclusively in suckh service.”
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can aandle large and neavy parts up tc l5-ton crane capacity and
approximately 70-tcn boat capacity.

Universal Marine Corporation (Universal) protested the
application and filed its complaint against San Pedro. H-10 Water
Taxi Company, Ltd. (E=10) filed as an intervenor in the cozplaint
matter and as an interested party in the application.

In its complaint Universal alleges that it presently
aclds authority from this Commission to conduct operations as a
vessel common carrier in the performance of freight transportation and
water taxi services in the Los Angeles/Long 3each Harbor pursuant
to Decision No. 86732, dated December 7, 1975, in Application No.
56366. Universal holds authority to conduct vessel common carrier
operations as defined in Sections 211(5) and 238 of the Code for
the transportation of passengers and freight ia conjunction with
barges equipped with cranes between vessels at anchor and shere points
in the Harbor, said water taxi services to be conducted subject to
the following conditions: (1) Water taxi service will be offered
only to and from ships during a single stay in port when the vessel(s)
alsc receive(s) freight transported on San Pedro's barges equipped
with cranes; and (2) no vessel snall de operatec unless it has mev
all applicable safety recquirements, including thcse of the United
States Coast Guard. By an interim decision (Decision No. 88783)
Universal was authorized te perform boarding party operations aad

3/ "211. ‘Common carrier' includes:"
* " *

"(v) Every corporation or person, owning, contrelling, operatlﬂg,
or managing any vessel engaged irn the transportation of persons

or property for compensation between pcints upon the inland waters
of this State or upon the h igh seas between points within tais
Staue, except as prov;ded in Sect*on 212. 'Inland waters®' as

used in this section includes a 1 navigadble waters within thi
State other than the high seas
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unrestricted water taxi operations in vessels under the burden

of five tons net register. 3y Application No. 57692, filed

Novezber 17, 1977, Universal sought to coanduct unrestricted vessel
common carrier operations. Universal alleges that: (1) San

Pedro holds no authority from the Commission to provide vessel

common carrier operations; (2) for approximately 10 months prior to
the complaint, San Pedro has provided uncertificated water taxi
service, carrying vessel lubricant oils and ship's stores to saips

and oil rigs beth inside and outside the Los Angeles/Long Beacn
Hardor; (3) San Pedro's operations run as high as 25 runs per

month and involve stores runs waich have weighed as much as 70 and

80 tons; and (4) although San Pedro contends its lubricant oil
operatlions are exempt froxm regulation and that heretofore it performed
its other stores operations without knowledge of the requirement that
a certificate of public convenience and necessity was required, its
president was advised on Februvary L, 1978, during his testimony at

the hearing cn Universal's Application No. 57692 and Case No. 10345,
H-10's complaint against Universal, of the nature of its fer-hire
operations. He was advised to retain competent legal counsel for

the purpose of deciding whether proper operating authority should be
sought. San Pedro continued its operations, whereupon Universal
inforred the Commission staff of thae coatinued operations. San Pedro
was admonished t¢ cease and desist frem providing common carrier water
transportation without the necessary autacrity. (Zxh. 0SC-4.)

Zven thouga San Pedro filed Application No. 5&11l, it continues %o
rencer stores operations and bulk lude ¢il Transportatilon TO CusStoOmers
on a common carrier basis. Universal alleges taat: (1) lais is a
deliberate and flagrant cdisobedience of Tane Commission's prior
adronishments tc San Pedro to cease and desist its water common carrier
operations until it has obtained tne requisite authority. niversal
also alleges that the pudblic coanvenience and necessity <o not now,

nor will they ia the future, recguire the water common carrier

services orovesed by San Pedro; and (2) said services have caused and
continue to cause Universal severe financial loss.

”~
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Universal seeks an immediate cease and desist order
prohibiting San Pedro from operating for-hire vessel common carrier
service to any saip or oil rig until such time, if ever, that it
obtains a certificate of public convenience and necessity; that a
prompt hearing be given on the complaint; and that a permanent
cease and desist order be issued against San Pedro.

In its answer San Pedro admits that: (1) It holds no
authority from the Commission to provide vessel common carrier
operations; (2) since approximately August, 1977, it has previded
transgortation service carrying lubricant oils and ship's
Stores to ships and oil rigs both inside and outside the Los Angeles/'
Long Beach Harbor; (3) said operations have ruz as high as 35 runs
per'ménth and, on one occasion, have iavolved stores which have
welighed as much as 7C tcns, although said figures are substantially
in excess of the average number of runs per month and average load

ver run; and (L) it has contimeed te perform 1tBe 611 and STores

operations. It denies all other allegations.

On June 28, 1978, an Crder To Show Cause (OSC) in Case No.
10603 was issued by the Administrative Law vudge (ALJ) teo San Pedro
to appear on July 10, 1978, to show cause why it shculd not be ordered
T0 cease and desist its operation until suca time as it cbtains a
certilicate of public convenience and necessity.

A nearing was held on the 0SC on July 10, 197¢ in los
Argeles befcre ALJ Bermard A. Peeters. No crder was issued based
cn the July 10, 1978 hearing. Rather, consolidated rearings oz tae
cemplaint and application were had oa Septermber 2022, 1978 in lLos
Angeles before the same ALJ. On the last day of hea ing, Universal
filed a Petition For A Proposed Report and renewed its Motion For A
Cease And Desist Order. The matters were submitted subject to the
filing of 2 joint late~filed exhibit anc coancurreat briefs cue 45
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days after the last transcript is filed. The date was subsequently
extended to December 22, 1978. Said exhibit and briefs nave been
timely filed and the matter is ready for decision. We do not
authorize the issuance of a Proposed Report, nor will we issue a
restraining crder.
The Issues
Universal helieves the issues t¢ be:

A. Case No. 10603

1. Does the evideace demonstrate that San Pedro is perfiorz-
ing for-nire vessel common carrier activities without having first
¢btained a cervificate of pudblic convenience and necessity?

2. Does the evidence demonstrate that San Pecro nas
performed, and continues to perform, such uncertificaved for-nire
vessel common carrier operations xnowingly and in flagrant
discoedience of the law and Commission admonitions?

3. If the answers to the first two issues are in the
affirmative, what sanctions or penalties should be imposed upon
San Pedro?

B. Avplication Ne. 58111

1. Does the Commission have jurisdiction over San Pedro's
vessel coxmona carriage of lubricant oils?

2. Do San Pedro's prior unauthorized vessel common carrier
operations reander it unfit to now nhold vessel common carrier autaority?

3. Does the evidence justifly tne conclusion that Universal
and H-10 are unavle to satisfy shipper demand fJor water taxi services
and that the public conveniexnce aad necessily require the services
sought to be performed .by San Pedro?

L. Does tre evicence Jjustifly a grant of authority o
applicant as sougat?

San Pedro expresses the issues as fcllows:

1. Is San Pedro fit and deserving tc be the aclder of a
certilicate of public convenience and necessity?
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2. Does San Pedro have the present ability and capacily <o
provide all services for which it 1s recuesting autaority?

3. Has there been a sudbstantial increase in the volume and
size of vessels in the Los Angeles/Long 3each darbor areas, ana &
substantial increase in demand f{or vessel carrier services?

L. Are the needs of the public being met by tae existing
carriers?

5. Does San Pedro provide unique services not made available
by the existing carriers?

6. Will substantial financial harm or destruction of business
befall Universal or H=10 if San Pedro is granved a certificate?

The essential issues are:

1. id San Pecro have reasonadble cause to believe it could
conduct its operations without prior authority from the Commission
50 long a5 no passengers were transported?

2. Does the for-hire transportation of lubricating oils in
L50=gallon tote tanksa/ loaded on the deck of a vessel specifically
designed to carry such tanks exempt such transportation from regulation
oS contemplatec oy Sections 212 and 238 of the Code?

3. Does San Pedro provice a unicue marine vessel service not
provided by Universal and A~10 in the Los Angeles/long Beach Harber
area?

L. Do public cenvenience and necessity require the services
offered by San Pedro?

5. Does San Pedro have the ability, experience, equipwent, and
financial capability to perform the service for waicn it seexs
authority”?

6. If San Pedro is granted the authority sought, will such
certification result in irreparable harm to Universal or #4-107

L/ Steel <tanxs four feet square and five feet high with a 450-zallon Vv
capacity.

=0-

/
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The Zvidence
At the hearing on the OSC the parties eatered into
stipulations as fellows:

1. That San Pedro has transported ship's stores
for compensation since February 7, 1978 to the
present date to ships at ancher in the Los
Angeles/Long 3each Harbor for Harbor Saips
Supply on a weekly basis averaging approximately
25-26 ruas per monti.

2. That a review of Saz Pedro's ledger, inspected
sursuant te a subpoena duces itecum, shcws that
the following revenues were earned for the

ransportation of ship's stores and lubricating
¢cils in 197€ for the months indicated:

Snin's Stores Lube Qils
$ 0 January $ 21,385
10,478 February 1e,720
10,219 March 26,758

Sy 240 April 29,314
12,120 ¥ay 24,104
11,550 June 15,737
7,855 July 27,366
2,255 August 21,089

| Sept.1-19 _ 10,547
Totals §73f%%% §§§§f§§f

3. That San Pedro holds no cperating autiority from
the Commission.

San Pedro presented the affidavit of its president (Zxa.
0SC-5), who was not available for the hearing, and the testimony of
twe ships' agents who were familiar with the water taxi operations in
the Los Angeles/long Beack Harbor at the hearing or the 05C. later,
the president testified in person at the consolidated hearings.

~10-
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The saips' agents testified that taey used San Pedro
during 1678 primarily because: (1) Nc other operater in the
Harbor has the capability to hancle lube oil in dulk for
servicing ships; and (2) <the restraining order against Universal
in effect during most of the year recuired them to seek other
operators wno could meet their recuirerments. Furtiermore, the
witnesses stated that it was more econcmical, {rom a time and charge
standpoint, to use San Pedro when one cf their ships recuired bulk
lube ¢ils and stores, rather than two cperaters.

CSC-5 shows that San Dedro relied upon a coaversation oz or
abeut August 25, 1976, between its attormey at the tizme and & zexber
of the Commission's staff that San Pedro would not require any
cperating autnority from the Commission to deliver lube oils in
packages and in bulk by vessel to cther vessels and ¢il rigs in th
Los Angeles/Long Beach Harbor so long as no passexngers were uransported
(Ex2. A to Zxh. CSC-5). The exhibit also shows that the transportation
of stores began arcund August 1977, dut that scmetize in May or June
¢ 1977 San Pedro's president had conversations with Universal's

ice presideht Mr. Houcher, informing nim of the intention to haul
saip's stores anc that all tais infermatiorn was again put Jortnh at the
nearings oz Universal's Application No. 57692 oz or about February
L, 1978 atv wnica the president testilied.

% the conselicdated zearing oz the coxzplaint and application,
on September 20, 1978, Mr. Heuczen, vice president cf Ualversal,
testified in rebuttal, that the conversations around May or Juze of 1977
concerned the transportation of lube oils, not ship's stcres. San
Pedro's gresident, who was calleé by Universal under Section 77é oé
the Evidence Code, testified at the consolidated hearings that ne
received no complaints from either £-10 or Universal after the nearings
in february. His first notice of any obJection was o or adous
April 27, 1978 when a member of the Commission's staff, Mr. Frank
Ayleswortia, ccntacted him and informed aim ke would have e cease

-7 -
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and desist his operations until a certificate of public convenience
and necessity was obtained. Whereupon San Pedro coztacted its
atterney (a different attornmey than the ome wno izitially advised it
with respect to not baving to cbtain a certificate). TIne second
attorney contacted several members of the Commission's staffl

in San Francisco requesting a temporary exteasion. Nothing

further was aeard uatil the following week wiaen Mr. Aylesworth,

a mexber of the staff, informed aiz that it would be all zignt To
continue operations until further communication frem tae Commissioz.
Mr. Aylesworth, appearing under a subpoena av the hearing on

the consolidated matters, testified that e nacé no zmezory of

having told San Pedro that it could ignore the cease and
‘desist notice delivered by tae staff. ZIZxaibis S~1, a Progress Regort
on tae staff's investigation of San Pedro, shows that San Pedro agreed
that it needed a certificate of public convenience and aecessity To
nandle saip's stores, but disagreed that it needed such certilicate
t¢ handle the lube oils because tihe oil was handled in a tank vessel.
. The ship's registry is as a {reight vessel, acwever (Jjoint late-{iled
exhibit). The report also shows thaat the stafl investigator, after
veing unsuccessful in obtaining a signature from San Pedro cn the cease
and desist notice because of the above difference, was advised not

t¢ press for the signature until word was received frox the San
Francisco headguarters. Zxaibits 0SC-3 and CSC~4 are letters dated
June 2, and June 8, 1978, respectively, from the law oflice of Xnapp,
tevens, Crossman & Marsh to the Commission's Compliance and
Znforcement Branch recuesting stafl action with respect to San Pedro's
overations; and tie staff's reply pointizng cut that it had previocusly
informally requested San Pedro tc cease and desist carrying
passengers and/or ship's stores until it 2ad obtained a certiflicate
of public convenience and necessity, and tzat such an application 2ad
been filed by San Pedro.
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Other evidence adcuced at the cecnsolidated nearings consisted
of testimony and exhibits presented by Universal through its president
(M. Budai); the president of San Pedro (Mr. Yankovich), whe
sponsored 1l exhibits plus 3 exhibits introduced by San Pedro's
counsel; and Mrs. Seehorn, presicdent and general manager of #-~10,
wno sponsored twe exhibits. .

Mr. Yankovich's further testimony snows that San Pedro
started hauling ship's stores soon after its boat, the "Vickie Ana"
was put in service to naul lube oils (July, 1977). The bcat was
specifically designed to naul lube 0ils in tote tanks because, as
such, it did not have tc meet thae stricter Coast Guard 5équirezents
for a tanker class vessel. MNr. Yankovich statec taat nis first

attorney had acvisecd him that San Pecro could aaul any xind of {reigntv s¢
long as it ¢id not transport passengers. 1t nas been transporting
stores and lube c¢ils ever since. The operations consist of using

San Pedrc's tank trucks to pick up lube oil from various refineries

and to deliver it under contract with the refineries to comnsignees
en land, ships at the dock, and to ships at anchor inside the harbor
as well as saips and oil rigs outside the breakwater. The latter
deliveries are made with the "Vickie Ann". The lube o0il is pumped
frerm the tank trucks into the tote tanks, and loaded aboard tae
"Vickie Ann" by crane. Ship's stores, hcwever, can be, and are
handled along with the lube oils. Generally, whnen the "Vickie Ann"
is carrying both ship's stores and lube 0ils at the same time, beth
are destined to a single vessel. The saip's steres dbusiness
comprises about cze fourtnh of the total reveanue derived from the
"Vickie Aan".

In response to a gquestion regarding Randling ¢f stores
salpments, Mr. Yankovich responced:

"A. No, I don't believe we could aandle much
more of the stores Jobs.
"We are nancling more and more lube oil jobs,
ant i con't telieve we cculd increase cur stores
pusiness any more taan it i1s rigat now.

-13=-
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"Q. Are you saying that you couldn't even Co
what you were doing otack in July 6, 19732
“A. There is a possibility.

n-

- don't bhelieve we coula do 30 to 4O stcres
jobs now, no, I can't.
"ALJ PZZTZRS: And the reason for that is wnat?
"THE WITNESS: Cur lube oil business is increasing.
"ALJ PEETERS: In other words, you are saying you co
70t have the capacity to handle more stores jobs

because you are concentrating on your lubde oil
business, is that correct?

Yes, definitely our main business is lude oil,

and I would always take lube o0il because we have

a contract with companies, and taey bave t¢ service
the accounts."” :

»* * 7

"If we can help our customers at times when we can
handle a few extra stores, we will do it, but I
have no idea of increasing the sticres business.

"I will comgpletely go out of the stores vusiness aad
concentrate on lube oil if tahere is enougn dbusiness
just for lube oil, gentlemen.” (RT 4238-440.)

Further questioning of Mr. Yankovich with respect to tke
nancling of ship's stores and whether he iztended to buy or lease
another boat to handle such shipments elicitved the following answer:

"A. Absolutely not." (RT 442.)

Taree public witnesses appeared on derall of San Peare.
isseatially tneir testizony was to the effect taat: (1) There is a need
for more water taxi operations in the lLos Angeles/long 3each Harbor;

(2) time and immeciate response are of the essence in servicin

-k

their ships, since delay in a ship's departure is very costly; (2)
San Pedro nas a unigue operation in that it is Tne only carrier in tae
sarbor capable of haandling lube oil shipments in bulk; (4) all of
them nad used ancd are using octa Unaversal anc z=10 as well as 3Jan
Pedro; and (5) from their standpoint, the more carriers that are
available the better it is for them.
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Zxhibit D=1l contains San Pedro's current, unaudited,
financial statements. It shows that, for the 1l montas ended
June 30, 1978, San Pedro nad retained earnings of $177,241.07; a
current ratio of 2.6 t¢ 1, and an cperating profit, velore incorze
tax, of 3105,049.10 for the period of August 1, 1977 te June 30, 1978,
and $6,871.91 for the monta of June, 1678. Exaibit D-13 is a copy
cf the General Manager's Report for tihe Port of Los Angeles. it
presents various statistics pertaining t¢ tne growth of tne Port
whlch indicate trhat the Zort has grown quite rapidly in recent
years and show a steady growth from 1920 tarcugn '1977.

Universal's president, Mr. Bucdai, testified that his
company suffered not only the loss ¢f its ship's stores business t¢
San Pedro, but also tike lube oil business it had, during the period
Universal was operating under our temporary restraining order (TR0).
ZIxnibit C~l lists & vessels aand 2 barges that Universal uses
in its harber operations. Exhibit C-2 is a.list of "jobs"
invelving the transportation of small loads ¢f saip's stores petween
September 7 and 21, 1978 rigat after Uaiversal began full operations
again after our TRO nad been lifted. The tabulation breaks down
intc 21 taxi Ope}ations involving personnel and, 16 small stores
shipments. Zxhibit C-2 is a letter from the U.S. Coast Guard
setting forta restrictions on the barge Unimar 02 which, azong
cther things, shows that no bulk liguids may be carried. Mr. Budai
stated that Universal transports lube oils in 55-gallon drums and
small containers cn its barge and smaller vessels; tnat bids nave
been sought for the construction of tote tanks; and that Universal
is in the process of expanding its fleet. OCn c¢ross-examinavion
Mr. Budai stated that: (1) No contracts nave been entered into for tae
censtruction of the tote tanks; (2) there is a definivte recuirement
for the transportation of lube oils in bulk in the lLos Angeles/long
Beach darbor; (2) Universal nas no ecuipment capable of transportin
lube oils in bulk; (L) the requirements for water taxi service
in the Harber have deen increasing; and (5) since the Tal was liltecg,

Universal's business has been very busy.
-15=-
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Mrs. Jeanne M. Seenorn, president of #-10, testified as an
interested party in San Pedro's application and presented two
exnibits pertaining te the censtruction of a new vessel in coane tion
with #-10's fleet expansion. It is a 50~foot, steel-aulled vessel
capable of handling L9 passengers and 6 tons of freight cor,
approximately 10-12 tons of freight without passengers. Delivexry
is planned for Septemver, 1978. OQutfitting and testing are planned
for Octover with the vessel being put inte service snortly thereafter.
5-10 has already signed a conmtract for the materials for a sister
saip. Construction will start when the sea trials of the first
vessel are completed and it is determined that the design is
satisfactory. It is not H-10's intention to engage in tae ransporta-~
Tion of lube oils in bulk, although Mrs. Seehorn recognizes tnat
there is a need for such transportation in the Harbor. Sne
testilied that H-10 has experienced a slow but steady growth over
the years.

Discussion

Universal argues that a cease anu desist créer saoula be
issued against San Pedro as a ratter of law. San Pedre has knowingly
operated witncut a certificate at least since Fevrvary 7, 1978, if
not before, when it was put on notice by the ALJ during tnae hearing
cn Case No. 10345 of its probable illegal operations; and certainly
since the staff's adronisnment %o cease and desist. . (Exa. CSC~i
and 5-1.) Universal argues that not te issue the cease and desist

crder would be contrary to tie law, and cause Umiversal irreparable
narm.

San Pedro argues tnat a hearing oa tae OSC it in tae nature
of a hearing in equity; that the Commission must balance the equities
between the parties; and that Universal, wnile aware of the uncertifi-
cated operations of San Pedro since February 7, 1978, if not bvefore,
Sat on its rights by not filing a complaint until June 20, 1978, and
therefere cannot now insist on 3 cease and desist crder, especially

-16-
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whern it would invelve considerable loss of business to San Pedro
and the laying off of twc or three emplcvees.
We have had cccasion recently te ruile on the argument

that a cease and desist order is in the nature of ecuitable relief.
In Goocdall's and Lewis  as here, the parties did not come inlo ccurt
wits clean nar nds; al nougn tae rezedy Sscugat was an equitadlie
one, the relief was not in equity but in tze law, viz., the filing
of an applicaticn. San Pedro has f£iled an application wiick nas
now beez neard. We cannot ignore coastitutional and statutery

rovisions pertaining to matters cognate axd germane ¢ the regulation
of utilities which place a cduty uvon the Cexmmission te enferce
ther and see that they are obeyed. (3rotherhoed of R.R. Trainmen
v Soutzern Pacific Commanv (1630) 35 CRC 183.) It is undisputec
that San Pedro has transported saip's stores witaout thne regquisit

authority from this Commission whicn is contrary to tae recuirements
of Section 1007 of the Coce.-/ The record saows that San

Pedro commenced the Tr anspo-tatzon of lube oils under the color

of autherity from its prior attornmey and a —exber cf Tae
Commission's staff. Waile advice givezn by trke stalil to the public
is intenced to bve nelpful, it does not bind tre Coxmission, nor

can it be considered as Comxmmission action or policy since tihe
Commission can only act as a body and in a formal manner. Reliance

D.88252, dated 5-16-78, in C.104L82, GCocdall's Charter Zus Service,
- Inc. v Marr-lorr, inc., dba Dolwmain Charter companv, et al.;

0.8935,, dated 9=0-70, in C.LlUSL3, C.l. ewis, cpa Crange clossco

Lines v James Warfield.

See Footnote l.
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uporn staff advice cannot be used as an estoprel against the
Cormission. We do take note that San Pedro, apparently acting In
geed faith and reliance upon its attorney's advice, comrenced vessel
transportation of lube oils without authority Ifrez this Commission.
The same cannot be Said with respect to its transportation cf saip's
stores. San Pedro's president was made aware that at least te
transportation of ship's steres recuirec prior avthority from
the Commission, if not the transportatioz of lube cils. The answer
~o the first issue is therefore no. However, it would zot be in
the public interest to order San Pedro to cease and desist ¥
owerations at this time in view of our disposition of tihese matters.
Is the for-hire transgertation of lubricating c¢ils iz
L50-gallon tcte tanks loaded on tiae deck of a vessel sgecifically
designec to carry suca Tanks exempt transportation as ¢ontemplatec
by Sections 212 and 228 of the Clode? Cur answer is no.
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An analysis of the twc sections upen which San Pedro is
relying reveals their limizations to "tank vessels or barges specially
constructed To held licuids or fluids in bulk™ aad "in tank vessels
designed for use exclusively in such service". The facts clearly
indicate that San Pedro's vessel, the "Vickie Ann", is not a
"tank vessel or barge specially constructed o hold liguids or
fluids in bulk." Instead the "Vickie Ann" is classified by tae U.S.
Coast Guard as a freighter and in fact carries freignt (ship's

tores) in addition to the containerized lube oils in varying
guantities. ]

Sections 212 and 238 do not address tiaemselves Lo portable
cenvainers of any size or cuantity; but, rather, establish "tank
vessels or barges" as the only receptacle-conveyances exempted from
the general regulatory provisions of the Code. Tue reascanable
and common sense interpretation of the "tank vessel" recuiremeat is
a vessel which is itself a floating tank or series of tanks
separated by valves or baffles. Although the "Vickie Ann" was
constructed under Coast Guard regulations to transport bulk lube
cils, Commander Wadman indicated that the "Vickie Ann", wnile it
could not be classified as a tarnk vessel because it was not constructe
with integral tanks built into the aull, is classified as a
freigav vessel autherized tc carry bulk licuid carge. (Joint late-
filed exhibit.) Thus, the "Vickie Ann" is not a tank vessel as
contexplated by Sections 212 and 238 and its use tc transport lube
oils in bulk is subject %o regulation under the Code.
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With respect to the unigueness of San Pedro's marine
vessel service which is not provided by either H-10 or Universal
our answer must de in the affirmative.

Mrs. Seenorn of H-10 very de*initely said that her
ccmpany does not provide Such service (transportation of bulk
licuids), and has ne intention to do so, even thougn sae
recognized'tnere nas teen suca a need for many years. Universal's
equipment - the twec barges anc tie "Orca" - while capable of
carrying ligquids in bulk in tcte tanks, is tricted under current
Coast Guard regulations {rom performing suca transportation witnh tae
barges and/or its steel-hulled crew hHoat, the "Crea". The "Vickie

- Ann" is a steel-hulled vessel, coastructed according to Uoast Guard
regulations for the transportation of liguids, in bulk containers.
Thus, this being the only vessel in the los Aageles/long Beaca
Harbvor authorized to perform such transportation, San Pedro dees
offer a unicue service not offered by the other operators.

Wnether or not public convenience anc necessity require
the services of San Pecdro has to be answered in tae affirmative in view
of the facts of this case.

First, as we determized above, San Pedro provides a unicue
service not proviced by the otker ¢perators. Second, H~10's
president, and a competitor of San Pedro, observed that there has
been a need for the transportation of lube oils in bulk for several
years, but nobody providec the service until San Pedro started it.
Third, the public witnesses indicated that it is a necessary and ‘
more eccnomical service and that it tends te lessen the time
required to service their saips while at aachor. We are of the opinion
that public convenience and necessity require tae ovulk lube
o0il vessel transportation seirvice performed by San Pedro.
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With respect to the transportation of ship's stores,
San Pedro's services are not particularly unicue. The
testimony shows that for a specific vessel with unusual loading con-
ditions San Pedro's "Vickie Ann" can load and off load more
conveniently than Universal's barge. is is an isolated instance
which, in our o¢pinion, does not make San Pedro's handling of ship's
stores unique. If there is any unicqueness involved, other than
the bulk oil transportation, it is that the "Vickie Ann" is restricted
froz carrying passengers at axy time. The other operators are not
so restricted. However, this fact does not lessen tie importance of
efficient operations such as when a ship requires teoth bulk lubde

o0ils and stores. The shipping gublic should net de required <o
nire two different operatcrs under such circumstances il the cne
Operator nas the capability to handle boti shipments. The fact
that another operator is reguired to transport the becarding
party and crew to and from the ship does not militate against tae

efficient operation of transporting the bulk o¢il and ship's stores

on one vessel at one time to the same destination. Such operations
are in the public interest. We are of the opinion that the public
convenience and necessity require San Pedro's bulx oil transportation
by the "Vickie Aan" and also the traasportation of ship's stores,

but only when the ship's stores are destined to the same place To
wnich the bulk lube olil is being delivered.

The evidence is clear that San Pedro not only has the
ability, experience, equipment, and financial capability to perform
the service for which it seeks authority, but it has the actual
capability as demonstrated by its operatiozns. (ur answer, taerefore,
to the fifth issue is in the affirmative.
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Will the granting ol a certificate tec San Pedro cause
irreparable narm to Universal and/or a=-10%7 We €o not believe tais
will happen. First, we are restrictiang tie certificate wiich we
will grant t0 prohibit tie transportation of passeangers, and o
provide that no ship's stores may be transported excest in conjunciion
with a shipment of bulk lube ¢ils, both being delivered to a Single
destination at the same time. Secoznd, Exhibit C-2 shows taat Universal
nas been able to generate sufficient business to keep its vessels full
cccupied after the lifting of the TRO in spite of San Pedro's presence
and competition im the Harbor. H-10's presicent stated that it does
not intend to zrovide a bulk lube oil service, and that its business
shows a steady growth over the years, irncluding tae time that San
Pedro was operating. Murthermore, San Pedro has only one vessel,
whereas the other opérators have several. With the increasing
. business in the Harbor, it is difficult to Ssee how one vessel will
be able to take away such an amount of business from the other
twe Ccperators, wiho have several vessels each and are adding to taeir
fleets, as to cause them irreparable harm. We do neot believe that
such harm will befall Universal and #-10 as a result of cur granting
a certificate to San Pedro.

No otaer issues require discussioz.

indings of Faen

1. Universal holds a certificate ¢I public coanvenience and
necessity granted by Decision No. €9352 in Application Ne. 57692.

2. Universal operated in compliance with the restrictions of
a TRO from August 16, 1977 to Sestember 6, 1978.

3. San Pedro, in good faitk and reliance upon advice ci its
former counsel started transporting lube oils in bulk on the
"Vickie Ann", a ship specifically cdesigned for this purpose, t¢
saips at anchor inside and outside the Los Angeles/Long Beach Harber
ané to cdrilling rigs along the coast prior to Februvary 7, 1978.

-2
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L. San Pedro commenced transporting ship's stores in
conjunction with its lube oil shipments, after Universal was
placed under our TRO.

5. San Pedro holds no operating authority of any kind frem
the Commission.

6. San Pedro is the only vessel operator in the Los Angeles/
Long Beacn Harbor with the capability to transport lube oils in
bulx in tote tanks tc ships at ancor insice and outside the
ifarber and drilling rigs.

7. Tote tanks are portable steel containers aclding 450 gallens
of a liquic commodity.

8. The vessel "Vickie Aan" is classified as a "freighter" by
the U.S. Coast Guard, and is not authorized to carry passengers.

G. OSections 212 and 238 of the Code refer tc a vessel waicz
has been designed and built as a tanker, waicha is itself a floating
wank or series of tanks separated by valves or paffles.

10. The testimony of public witnesses, tae complainant, and
=10 shows that San Pedro is the only operator capable of
transporting lube oils in bulk in tote tanks by vessel to saips atv
anchor in the Los Angeles/long Beach Harber, and that there has been
consicderable and continuing growth in water taxi requirements in
the Harbor.

11. While public convenience and necessity do not require the
transportation of ship's stores te ships at anchor or drilling rigs
Oy San Pedre, it is in the public interest to combine such saiprents
with lube oil shipments in bulk when dotk are delivered to the
same cestination at the same tize.

12. San Pedro has tae ability, experience, ecuipment, and
financial resources to perform the transportation of lube oils in
bulk in tote tanxs to ships at anchor in tae Los Angeles/loag
Seaca Harbor and drilling rigs along with ship's stores at tne same

time.

13. Los Angeles/long Beaca Harbor 2as shown steady growta

since 1920.
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lL. Universal and H-10 are expanding their f{leets to keep
up with the growth of business in tne Harbor.

15. H=10 does not intend to engage in the transportation of
lube oil in bulk in tote tanks.

16. Uaiversal is negotiating for the construction of teote
tanks, but has not entered iato any agreement for their construction
and purchase.

- L] » 1] 1] -
17. Is can be seen with cerzazn:y that there

wnat the activity in cue Ay nave

tae environment.

The granting ¢f the restricted ceriificate of public
convenience and necessity to San Pedro will not cause irreparable
aarm to Universal nor to E-10.

Conclusions of Law

1. The complaint saould de dismissed.

2. Universal's motion and petition should be cdeniled.

2. The transportation by vessel of lube c¢il in bulk in tote
tanks is not exempt transportation pursuant to Sections 212 ana 238
of the Code. '

L. Public convenience and necessity recuire the transportation
of lube ¢ils in bulk in tote tanxks by vessel to salps at anchor
inside and outside the lLos Angeles/long 3Zeach Harbor and to cdrilling
rigs.

5. A certificate of public convenience and necessity for the
transportavion of lude ¢cils in bulx in tote tanks and saiz's store
oy vessel to ships at anchor inside and outside the Los Angeles/Long
Seach Harbor and to drilling rigs should be granted to San Pedro
with resirictions, as follows: (1) No passengers are to be
transported on the "Vickie Ann": and (2) ship's stores may not be
transported unless they are in conjunction with a saipment ¢ lubdbe
oil in bulx in tote tanks, beth being delivered to the same
cestination at the same time.

San Pedro is placed on novice that eperative rigats, as
such, do not constitute a class of property wnich may be capitalizea
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or used as an element of value in rate fixing for any amount of money
in excess of taat originally paid to the State as the consideration
for the grant ¢f such rigats. Aside from their purely perxmissive
aspect, such rights extend to the holder a full or partial

monopoly of a class of business. This monopoly feature may be
rmodified or canceled at any time by the State, waich is not in any
respect limited as to the numxber of rights wnick may be given.

ORDER

IT IS ORDERED that:
1. Case No. 10603 is dismissed with prejudice.
2. Universal Marine Corporation's motion for an immediate cease

and desist order and its petition for a Proposed Reper:t are
denied.

3. A certificate of public convenience and necessity is
granted to San Pedro Marine, Inc., 2 corporation, authorizing it
to operate as a common carrier by vessel, as defined in Sections 211(b)
and 238 of the Public Uzilities Code, between the points and places,
and subject to the restrictions, set forth in Appendix A of this
decision. )

L. In providing service pursuant to the autiority granted
by this order, Sar Pedro Marine, Inc. shall comply with the
following service regulations. Failure to de S0 may result in a
cancellation of the authority.

: Withis =t ays after the elffective date
(@) g% 2nzstgiae§,d5§n Pedro Marine, Inc. shall
file a written acceptance of the certificate
granted. San Pedro Marine, Inc. is placed
on notice that if it accepts the certificate
it will Ye recuired, among other taings, to
coxmply with the insurance requirements of the
Commission's General Crder No. lll-Series.
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(o) Within thirty days after the effective
date of this order, San Pedro Marine,
Inc. shall file tariffs, in triplicate,
in the Commission's office.

(¢) The tariff filings shall be made effective
not earlier than tea days after tae effective
date of this order on not less than ten days'
notice to the Commission and the public.

(&) The zariff filings made pursuant to tais
order shall comply with the regulations goveraning
toe construction and filing of tariffs set
forth in the Commission's General Crcer Ne.
117=-Series.

San Pedro Marine, Inc. shall maintain its
accounting records ¢n a calendar year basis in

- conformance with the applicable Uniform Systen

of Accounts or Chart of Accounts as prescribed

or adopted by this Commission and shall fil

with the Cormission, on or befere March 31 of

each year, an annual report of its orerations

in such form, content, and number of coples as

the Commission, from time to tize, snall prescribde.

The effective date of this order shall be thirty cays
alter the date hereof&.‘
Dated at San Francisod , California, this j&_/ﬁd
AV < , 1979.

W/ <

|




Appendix A SAN PEDRC MARINZE, INC. Criginal Page 1
(a Califormia corporation)

San Pedro Marine, Inc., by the certificate of public
convenience and necessity granted by the decision noted in the
margin, is autaorized t¢ conduct operations as a vessel common
carrier as defined in Sections 211(b) and 228 of tae Public Utilities
Coce for tne transportation of lube oil, in bulx, in téte tanks;™
parts; freignt; and stores between:

1. The ports of Los Angeles anc lLong Beach, on
the one nand, and, ox the otner, all aocks,

)

wWRarves, sh%ps, soints, and pilaces witain the
Los Angeles/Long Beaen Harbor.

2. All docks, wnarves, ships, points, and places
within the Los Angeles/Loang 3each Harbor, oa
the one hand, and on the other, marine instal-
lations and rigs, ships, and vessels located
at points south offshore off Cceansice to points
north off Santa zarbara.

subject te the following restrictions:
1. No passengers shall be transgorted.

2. Parts, freignt, and Skip's stores may be trans-—
ported only in comnection withh a shipment of lube
¢il, in bulk, in tote tanks wnhen both are
delivered to the same destination at the same tize.

3. No vessel shall be operated unless it has met all
aPPlicable safety recuirementsI lncludin5 those

of tne United States Coast Cuard.

» Steel tanks four feet square and five feet higa witd a 450-gallon
capacity. :

(END OF APPENDIX A}

Issued by Califormia Public Utilities Cozmission.

Decision No. 30334 |, Application No. 58111.




