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Decision No. 90554 JUL 1 7191S 
BEFORE THE Pl~LIC UTILITIES CO}w.aSSION OF TdE SZATE OF CALIFORNIA 

In the Matter of the Application ) 
of C. WESLEY BI.~ and JE1TNIE C. ) 
BIRD, husbanci and wife, for ) 
authority to sell to JA.~S H. ) 
KITCHEN and BZR.NICE K. KITCHEN, ) 
husb~nd and wife, as jOint ) 
tenants all of their right, ) 
title and interest in the water ) 
systems now owned by C. Wesley ) 
Bird and Mrs. Jennie C. Bird, ) 
and known as the WESMILTON ) 
WATER SYSTE~, and the A..~OOSH-VA...~ ) 
WATER SYSTEM, in the County of ) 
Fresno, State of California, and 5 
to transfer Certificates of ) 
public convenience and necessity. ) 

----------------------------) 

A?plic~tion No. 56436 
(Petition filed July 3, 1979) 

OPI~ION ---_._--
Decision No. 86238, issued August 10, 1976, approved the 

transfer of the Anoosh-Van Water System and the Wesmilton Water 
Systeo, owned by C. Wesley Bird and Jennie C. Bird (sellers), to 
James H. :<itchen and Bernice K. Kitchen (buyers). Subsequent to the 
deciSion, buyers and sellers had a falling out which resulted in 
court action and certain petitions to the Co~~ission. As a result 
of the petitions, buyers were enjoined by Decision No. 86985, dated 
February 15, 1977, froo interfering with the operation of the two 
systems. A lapse in the authorized transfer period has been averteci 
by three orders by the Co~ssion authorizing an extension in the 
transfer period. The latest of these extensions was by DeciSion 
No. 89675, dated November 28, 1978 and extending the time for 
completion of the transfer to Dececber 1, 1979. 
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The completion of the transfer of the Anoosh-Van water 
Systc~ from sellers to buyers was ~cco~plished by Decision 
No. 89054, dated July 11, 1978. That decision recited the some
what unusual canner of acco~plishing the transfer and deteroined 
that it was in full compliance with the requirements of this 
Commission and the Public Utilities Code. 

At the time of the completion of the transfer of the 
Anoosh-Van Water System, all th~t re~~ined to complete all aspects 
of this application was the completion of the transfer of the 
Wesmilton Water System. This completion was being delayed by 
continued litigation concerning the title to the water system 
properties, Case No. 208786-4 in the Superior Court of Fresno 
County. 

The Commission has received a certified copy of two 
interlocutory judgments entered in that proceeding which pl~ce 
title to the Wes:nilton Water Syste~ in the buyers and make an 
accounting of all monies related to the system. By the terms of 
the jud~ents, the buyers are directed to be placed in possession 
of the property forthwith. A copy of each of the interlocutory 
judgments is appended to this order. 

The buyers have additionally informed the Cocoission by 
means of an advice letter filing that they have adopted the 
existing tariffs of the Wesmilton Water System. Buyers now request 
that the Co~ssion finc them to be a public utility in connection 
with that system. 

While compliance with a transfer authorization coes not 
normally require any subsequent orcers by this Co~ssion as long as the 
requirements of the transfer r~ve been complied with, the Commission 
believes that an order is appropriate in this situation clue to the 
protracte~ and complex nature of the events in this transfer. 
Although not mandated, this decision will serve to clarify the 
status of the Wesrnilton Water System • 
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The COmmission recognizes that the judgments on which 

the transfer was ordered by the Superior Court arc interlocutory in 
nature) and there:ore may be subject to appeal and review at some 
time in the Euture. The ongoing ~~ture of the court proceeding 
between the buyers and sellers, which includes issues beyond 
the title to the water system property) may not be concluded for 
a significant time. It is our belief that to allow uncertainty 
in the oper.:ltion of the 'io1esmilton 'to1ater System to continue until 
such time as the last appeal in the court proceeding might be 
completed - perhaps years from now - would not be in anyone's 
best interest. 
Findin~s of Fact 

1. The court proceeding which was unciertal<:en to est.:lblish 
proper title to the Wesmilton Water System has been concluded on 
an interlocutory basis in favor of the buyers. 

2. The establishment of the proper title in the Wesmilton 
Water System was the only remaining issue affecting the completion 
of the transfer of the Wesmilton Water System from sellers to 
buyers. 

3. All other conditions precedent for transfer of the 
Wesmilton Water System ~ve been complied with. 
Conclusion of Law 

The transfer of the Wescilton Water System fro~ the sellers 
to the buyers should be approved and declared final. The effective 
date of this order should be the date on which it is signed because 
of the immediate need by patrons of the water system to ~~ow the 
public utility entity to whom they should look to for service and the 
payment of their bills . 
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o R D E R ........ -- --
IT IS ORDERED that: 

1. The transfer of the Wesmilton Water System from C. Wesley 
Bird and Jennie C. Bird to James H. Kitchen ~nd Bernice K. Kitchen 
is authorized and approved. 

2. James H. Kitchen and Bernice K. Kitchen, doing business 
as Wesmilton Water System, are a public utility water corporation. 

3. C. Wesley Bird and Jennie C. Bird are relieved of their 
public utility responsibility in relation to the Wesmilton Water 
System. 

The effective date of this order is the date hereof. 
Dated California • 
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C!!.;RLES w. nRE~"ZR, 070263 . 
At':.or:'lcv .:I.':. Law 
Co· .... in, j-o!':.nson, :::Irc.,;e:::-, !:'ibbs. &, 
929 "t" S:reet, Sui':.e B 
Fresno, C.:I.li:ornia 93721, 
(209) .: 45-123': « • • ••• 

~ttorney !or ~l~intif!s ~ 
Cross-Oefend~nts 

Kinney. 

R II • ... : 

..... 
. , 

I; +,:) 

i~.~ @ i~"""\ 
I ~ '. 
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Gy_ ... ___ .. ____ .............. ... . 

SOPERIOR COUR~ O~ CALIFO?~IA 

COV~.'!"Y .. Of. ~RES~O 

JA..""XS H. K:'!"CHEN ane BZ?..':ICE. .. ) 
K • K:,!,CliE~, h 1;zb.=.nd ane ·,.,i! t:! , ) 

> 
p~.:>.i.nt.i.t't'lI',. ) 

) 
vs. ) 

. ) 
C. ',oJES!.Z"l n:rc ~;::> JE~'N::Z .c. ) 
DIRe, et<:., ct: lll., .... ). 

) 
Dcfenc.:\nt~. ) 

) 

J 

.~;o RELi\~!:D CROSS-i\C'l':::O~S. ) , 

CASE NO. 2 O. 3 ? S G - 4 

\ 
_________________ J. 

'II .... '" 

II 

II on October '27, 197 S , i!'l :J<lpa:t"t:r.cn t G 0.: the. .~bo·J'c .cn ti t! ce 
il 

\\ 

!I a j~ry, ~~e co~r~ ~hc=e~ftcr havi~g enterec an Interlocutory 

\\ 
I 

order dated .:I.pril 6, 19;9, a..~c. or. hpri1 13, 16 ~~c. 19 It!'l.C 
I 

! 
I 
I 
II 

previously o=eerce the Court, havin~ consieered the cvid~nee,. 

and having hc~rc ~hc a=gum~~ts 0: Cour.~cl, ~nd being fully 

!\ 
II 

.. 
I 
I 
! a~ follows, ~o wi~: 
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APPENDIX A 

I 
I 
I 1 • The Dcfc:'lc.ants-Scile:-.s ~re accountable to 

Plainti:fs-B~yer~ :0:- ~at ?ro~its froM August 25, 1976 t~=ough 

~~y 31, 1979 in the S1J..'":l of. $.lS, 713. 77'~ 

2. ~he Oef~~dants-Se1ler~ ~rc entitled .to. ~~ offset 

.llg.:linst S.:l.ic. net profits for i~tC!rest in the sum of $.25,.17~.16 

for the c~~c period of ti~c, but not to ~xeeed the ~ount of 

fo:: 

3. 

possession, 

which t.hey. ",rcAccount",blc •. 

P1Zli::.tif.:~ shall be placed , 
~ .. ..... possession of the 

one ~onth of t~king 

including int.erest .:l.t 8 percent for a period of ~h:cc yp.~rs, 

te~s o~ ~~e cont~aet ~~d ese~ow agrec~cnt 

... ,hien. the Co~rt h~s prcvio~s1y ordered sr~eific~lly pcrfo~cc. • 

5. l?laintiffs shall not pe :-cquircd to ~.:l.kc any. 

11.unp S\:=:1 pa::-T.lcnt ?rior to .being pl~ccd i:'l !,>osse::>sion of t."le 

7HE F'O~$GOING IS APPROVED AS ':0 roru·t: 

iho ior~~ ir~tNmCt'lt is ~O,!,y / Qt:!~;L'\1-r, !<E:~SP..J"'J..;r t. !:"A!':i:CC'tP' 
corroc:t CtY;Jy of the ~9inar on 
file In ti'l1, office, 

UHST: 
JUN 1 31379 ~ .. .. .: . 

:::c,;·:~::e :... :'a:--.uec~i, 
~~~O~~CJ !or D¢!c~c~n~s 
C~os=-C~~,:ainn~to 
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CHARLES w. SREh~R, 070263 

2 
Cowin, Johnson, S=ewe=, Tibbs & Kinney 

4 

5 

6 

Attorneys ~t L~w 
929 "L" Street, Suite 3 
Fresno, C~liforni~ 93721 
(209) 445-1234 

Attorneys :0= ?lainti::s and 
Cross-Ocfcne~nts 

ArR 6 S 28 f'~i '15 
~ l. !. !.: '. i .'~; ~} ;, 

FRES~J ".~'" '~': J.4aE~~ BY _____ ._.~ __ ~ 
___ .. __ r:Ei'~ITY 

7 SUPE~IOR COURT OF CALIFO~~IA 

8 COUNTY OF FRESNC 

9 JAMES S. KITCHEN and BERNICE K.) 

10 

11 

12 

13 

14 

16 

17 

KITCHEN, husband and wife, ) 

VS. 

Plaintiffs, ) 
) 
) 

C. ~~SLEY BIRO and JENNIE C. 
SIR~, husband and wife, 
individu~lly and eoinq busi
ness as WESMILTON WATER SYSTEX 
and ANOOSH-V~~ WATER SYSTE~, 
and DOES I through X, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

C. WESLEY BIRD and JENNIE C. ) 
is BIRO, husband and wife, and ) 

dOing business as ~~SMILTON ) 
19 WATER SYSTEM D.nd A~'OOSH-VA~ ) 

WATER SYSTEM, ) 
~ ) 

Cross-Complainants, ) 
21 ) 

vs. ) 
22 ) 

J~~~S H. ~!TCHEN and BER~ICE ) 
~3 K. KITCHEN, husband a~cl wife, ) 

~nd OOES I through V, inclu- ) 
24 sive, ) 

) 
25 Cross-Oefcncl~~ts.) 

26 -----------------------------) 
27 I II IIIII 

28 IIIIIII 

EXE!BI':' "B" 

NO. 2 0 8 7 8 6 - 4 

I~TERLOCUTORY ORDER 
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A?l?E~"DIX B 

The ~bove-entitled c~use c~me on rcgul~rly for 

2 tri~l on October 27, 1978, in DepQrtment 6 of the ~bovc-Qntitled 

3 court, the Honorable Simon !-taroo':i.:l.n, Judge, presiding, without a 

4 jury, the trial having been bifurc.:l.ted and the court hearing only 

5 the issues of: quict title, injunctive relief, specific perfo~-

6 

.. 
I 

ance, rescission, and cancellation of instrument, the remaining 

issues being reserved for jury; .:l.nd was actually tried on that 

8 date and on October 30, 1978. Plaintiffs and Cross-Defendants 

9 J~~S H. KITCHE~ and BERN!CE K. KITCHEN appearcd by Charles w. 
10 Brewer, their attorney .:l.nd Defendants and Cross-Complainants C. 

11 WESLE'!l BIRO and JE~"NIE C. BIRD bj' her quardi.:m ad li tern, ROBERT 

12 BIRO, appeared by Edward L. Fanucchi, their attorney_ 

13 Evidence, both oral and documentary, was introcuced on 

14 behalf of all parties and the cause was argued and submitted for 

15 decision. The court, having co~sidered the evidence, and having 

16 heard the arguments o~ counsel, and being fully advisee and good 

17 c~use appearing: 

18 WHEREFORE, IT IS HEREBY ORDERED as follows, to-wit: 

19 1. Title to the property commonly known as the Wesmilt n 

20 Water System including ~ll pumps, storage tanks, valves, pipes, 

21 equipment and the real property' p3rticularly described as: 

22 PARCEL 1: 

23 Lot 103 in TRACT NO. 1188, KHAN TRACT, accordinq 
to the map thereof rcco~ded in Book 15 Page 33 

24 0: Plat~, in the office of the County Recorder 
of said County: 

26 
., .. 
.. I 

28 

EXCEPTI~~ THEREFROM ~he North l20 feet of the 
East 75 feet thereo!~ 

ALSO EXCEPTIN~ THEREFROM the North 312 feet 0: 
the So\.:.th 46i feet of the East 115 feet thereof, 
said South 467 feet ~eing measured along the 
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A.56436 /kd 
APPE~IX B 

East line 0: :aid lot; 

ALSO EXC:E:P'I'I}lG THEREFROM that portion thereof 
descri~ed as follows: 

Beginning .at the ~ost Southerly corner of saie Loti 
thence North along the East line thereof 150 feet; 
thence West 115 feeti thence South 20 feet to the 
Southwesterly line 0: said Lot; thence Southeasterly 
~long s~id, Southewesterly line 175 feet to the 
point 0: bcgir..ning. 

PARCEL 2: 

The East half of the North 208.703 feet of the 
West 208.708 feet of the East half of the West 
half of the Southwest quarter of Section 30; 
Township lS South, Range 22 East, Mount Diablo 
Base and Meridian, a~ording to the United State 
Government Township Plats. 

is quieted in the plaintiffs J~~ES H. K:TCHEN and BE~~ICE K. 

KITCHEN as of August 25, 1976, and said plaintiffs are the owners 

of full beneficial title c:::ective~ that date, subject to payment 

15 I by plaintiffs of the conSideration and delivery of the note and 

trust deed in accordance with the escrow agreement between the 16 

17 

IS 

19 

20 

21 

22 

23 

24 

2~ 

26 

27 

28 

parties. 

2. ?lai~ti~fs ~~~S H. KITCHEN and BER~ICE K. K!TCHE~ 

have per!or~ec a~e are entitled to specific performance of the 

re~l estate contract a~d receipt of deposit and the escrow agree-

ment, dated January 27, 1976, and Ja~ua=y 29, 19i6, respectively, 

subject to payment by ?lair.tiffs of the considcr~tior. and delivery 

of the note and tiust deed in accordance with said escrow agree-

ment between the parties. 

3. ':'he court r(~serves jurisdiction to decide when the 

notice of pendency of the present actio~.which was recorded by 

defendants on Dcce~er 16, 197i, in Book 6935, Page 783, Of:icial 

Records, Document No. 135l4l, Fresno County, shall be expunged. 
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APPE..'IDIX B 

4. Defendants c. ~~SLEY BIRD ~nd JENNIE C. BIRO by he_ 

guardian ad litem ROEE~T EIRD, are enjoined from further inter-

3 terence with the ~ights and interests of plaintiffs JAMES H. 

4 KITCHE~ and SERNICE K. K!TCHEN as owners of the Wesmilton Water 

~ System, and are ordered to cooperate in transferring the possessio , 

6 operat~on and maintenance 0: said property to plaintiffs, incluci-

7 ing but not limited to the delivery of all records, memoranda, 

S books and papers pertaining to the constructions, maintenance 

9 and operation of the ~';esmilto:'l Water System, except that penc.ing 

10 thc completion of the followi:'lg, defendants shall continue in 

11 PoszQssion 0: the property: 

12 (1) Execution <:lnd c.elivc:"y of the note and trust 

l3 deed as provided by-the escrow agreement and payment 0: the money 

14 

1') 

16 

to be credited to the note and trust deed so as to make it current 

fro~ August 25, 1976, to the date of this order: 

(2) ~n accou:'lting by and between defendants a~d 

17 plaintiffs regardi:'lg all ~?eration of the subject property, to be 

1S prepared, filed and served in the ma~ner ~nc at the ti~es set 

19 forth hereinbelow: 

20 (3) approval of said accounting by this court and 

21 the payments of money and/o:" the ac.just~ent of crec.its and debits 

22 thereunder; 

23 (~) cooperation by and ~etween the parties ~n 

24 connection herewith in order to facilitate completion of the 

2~ transition so that posseSSion ca:'l be delivered to plaintiffs. 

26 
.., .. 
.. I 

28 

s. Oefenc~nts are orce=ee to acco~nt for all income .. 
derived from the Nesmilton Water System from August 25, 1976, to 

the date 0: this judgment ~nd until such time as the transfer to 
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APPrnDIX B 

the plaintiffs in co~plete. Defendants are ordered to have 

2 filed and served said ~ccounting no later th~n March 23, 1979. 

3 Similarly, plaintiffs are ordered to prepare an accounting with 

4 regard to the Wesmilton Water System, to have been filed and 

5 served no later than March 23, 1979. no~h parties shall have 

6 until April 11, 1979, within which to file and serve their 

7 objections, if any, to the accounting of the other. 

s 6. The court shall hear and consider the ~atter 

9 of the accountings, and any objections thereto, at 8:30 a.m., 

10 April 13, 1979, in Department 6 of the above-entitled court. 

11 The parties shall have 30 minutes each to present evidence and 

12 oral statements to supple~ent or explain their respective 

13 accountings and/or their respective objections to the accounting 

14 of the other. 

15 7. This interlocutory order is made for the purpose 
.' 

16 of providing for an orderly and fair operation and acco~ntinq 

17 of the subject property and business pendi~g the transfer of 

18 possession to plaintif~s, the completion of the accounting ~ne 

19 the trial of final issues which have been bifurcated. 

20 

21 

23 

24 

25 

THE FOREGOING !S APPROVED 
AS TO rOR.'1: 

•• 

. .. 
• 
• 

• 
• • 

2G DA":'ED: APR __ 61979 

28 

It . ... 

- 5 -

The foregoing instrument is a 
correct copy of the orlgincl on 
file in this office. 

;\ TTEST: J U N 2 9 1979 

• 

I '" 
. 

"iilL. 
§i 

; 

• 

•• • • • ••• ,.~ --------.-.--_._--
Judge of the S~perior Court 

~~-- -- ---- -:r;:---._-


