Decision No. 90554 JUL17197 @RB@HNA&

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application )
of C. WESLEY BIRD and JENNIE C.
BIRD, husband and wife, for
authority to sell to JAMES E.
KITCHEN and BZRNICE K. KITCHEN,
husband and wife, as joint
tenants all of their right,

title and interest in the water
systems now owned by C. Wesley
Bird and Mrs. Jennie C. Bixzd,
and known as the WESMILTON

WATER SYSTZM, and the ANOQOSE-VAN
- WATER SYSTEM, in the County of
Fresnmo, State of Californmia, and
to transfer Certificates of
public convenience and necessity.

Application No. 56436
(Petition f£iled July 3, 1979)
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Decision No. 86238, issued August 10, 1976, approved the
transfer of the Anoosh-Van Water System and the Wesmilton Water
Systex, owned by C. Wesley Bird and Jeanie C. Bixd (sellers), to
James H. Xitchen and Bernice K. Kitchen (buyers). Subsequent to the
decision, buyers and sellers had a falling out which resulzed in
court action and certain petictions to the Commission. As a resulr
of the petitions, buyers were enjoined by Decision No. 86985, dated
February 15, 1977, from interfering with the operation of the two
systems. A lapse in the authorized transfer period has been averted
by three orders by the Commission auvthorizing an extension in the
transfex period. The latest of these extensions was by Decision
No. 89675, dated November 28, 1978 and extending the time for
completion of the transfer to December 1, 1979.
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The completion of the tramsfer of the Ancosh-Van Water
Systen from sellers to buyers was accomplished by Decision
No. 89054, dated July 11, 1978. That decision recited the some-
what unusual manner of accomplishing the transfier and determined
that it was in full compliance with the requirements of this
Commission and the Public Utilities Code.

At the time of the completion of the transfer of the
Anoosh=-Van Water System, all that remained to complete all aspects
of this application was the completion of the transfer of the
Wesmilton Water System. This completion was being delayed by
continued litigation concerning the title to tke water systenm
properties, Case No. 208786-4 in the Superior Court of Fresno
County.

The Commission has received a certified copy of two
interlocutory judgments entered in that proceeding which place
title to the Wesmilton Water System in the buyers and make an

accounting of all monies related to the system. 3By the terms of
the judgments, the buyers are directed to be placed in possession
of the property forthwith. A copy of each of the interlocutory
judgments is appended to this order.

The buyers have additionally informec the Commission by
means of an advice letter filing that they have adopted the
existing tariffs of the Wesmilton Water System. Buyers now request
that the Commission find them to be a public utility in connection
with that system.

While compliance with a transfer authorization does not
normally require any subsequent orders by this Commission as long as the
requirements of the transfer have been complied with, the Commission
believes that an order is appropriate in this situation due to the
protracted and complex nature of the events in this transfer.
Although not mandated, this decision will sexrve to clarify the
status of the Wesmilton Water System.
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The Commission recogaizes that the judgments on which

the transfer was ordered by the Superior Court are interlocutory in
nature, and therefore may be subject to appeal and weview at some
time in the future. The ongoing nature of the court proceeding
between the buyers and sellers, which includes issues beyond
the title to the watex system property, may not be concluded for
a significant time. It is our belief that to allow uncertainty
in the operation of the Wesmilton Water System to coantinue until
such time as the last appeal in the court proceeding might be
completed - perhaps years from now - would not be in aayone's
best interest.
Findings of Fact

1. The court proceeding which was undertaken to establish
proper title to the Wesmilton Water System has been concluded on
an interlocutoxy basis in favor of the buyers.

2. The establishment of the proper title in the Wesmilton
Water System was the only remaining issue affecting the completion
of the transfer of the Wesmilton Water System from sellers to
buyers.

3. All other conditions precedent for transfer of the
Wesmilton Water System have been complied with.
Conclusion of law

The transfer of the Wesmilton Water System from the sellexs

to the buyers should be approved and declaxed fimal. The effective
date of this order should be the date on which it is signed because
of the immediate need by patrons of the water system to know the
public utility entity to whom they should look to for sexvice and the
payment of their bills.
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IT IS ORDERED that:
1. The transfer of the Wesmilton Water System from C. Wesley
Bird and Jennie C. Bird to James H. Kitchen and Bernice K. Kitchen
is authorized and approved.
2. James H. Kitchen and Bernice K. Kitchen, doing business
as Wesmilton Water System, are a public utility watexr corporation.
3. C. Wesley Bixd and Jennie C. Bird are xelieved of their

public utility responsibility in relation to the Wesmilton Watex
Systemn,

The effective date of this oxder is the date herxeof.
Dated JUl 17 1479 _. , 2t San Francisco, California.
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CUARLES W. BREWZR, 070263 .

Attornev ot Law .

Cowin, Johnsen, 3rewer, Tibbs. & : .
929 “L" Street, Suite 3 ... R
Fresno, California 93721. .
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Actorney for DPlainsiffs &
Cross~Defendants

SU-u;’OR COURT OF CALIFORNIA

COUNTY OF FRESNO .

JAMES H. HEN ané BERNICE.) . . . . : .
K. 3'*ChLY huubh“d and wife, CASE NO. 2 0.3 7 2 6 = &

ploainclZls,.

'szErTQCU"oqv JUHCJP\N

[T TN

FPOLLOWING ACCOUNTING

v3.

C. WESLEY DIRD AND JENNIZ U
SIRD, ets., et al.,

Defendants. |

AND RILATED CROSS-ACTIONS.

The above-entitled casue came on regularly for trial
on Octobex 27, 1978, in Department 6 of the adbove entitled
court, the Honorable fimon Marootian, Judge, presiding, withoux
a jury, the court thereafter hawving entered an Interlocutory
order dated April 6, 1979, and on April 13, 16 ané 1% and
Jene 5, 1975 hawving heard evidence, both orel and document Y,
on behall of 2all parties with regazd to she Accounting
previously eoxdered the Court, having considered the cvidence,.
and ﬁaving heard the arguments of Counsel, and beinc fully
advised in good cause appearing:

e

“l.}—aawﬁ. 5\1::' I‘T :S I:E:‘\:3Y ORD“:\LJ ;\D L

as follows, %o wis:
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1. The Defendants-Seilexs zre accountable to

saintiff{s-Buyers for net profits from August 25, 1876 throuch
1979 in the sum of $18,712.77.
The Defendants-Sellers are entitled to an offset
ex profits‘fo: interest in the sum of $25,174.16
time, but net to exceed the amount of
Zor which they are accountabdble..

3. Plaintiffs shall be placed in possession of the

subject property and business forthawith..
4

<. Plainziffs shall, within one month of taking

poessession, commence making pavments of $300.00 per month

including interest at § percent for a period of three years,
Pursuant Lo the terms of the contract and esc:oQ agreement
which the Court has previously orzdered specifically performed.
5. Plaintiffs shall not be required to make any .
lump sum payment priorx to being placed in possession of the

property and business.

DATLD: ne 1 ) STHON MAROOTIAN

Judce of t Suacrio* Court

S APPROVED AS TO FORM:

Tha foregoing instrument 8 BOTY, QUINLAN, XERSHAW & FANUCCHI
correct copy of the origingd on
tile In this otfice.

.‘JTEST
JUN 13187

Y-w

Zdward L.
GALIN LARSQNCaynty Clerk  NttoOXncy for D
State of ahfcrma Y Croaszs~Comnlaina
N Coumyo* .o" r
voa -—\-.f.} \ "\\
D&‘U’TY

-
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CHARLES W. BREWER, 070263

Cowin, Johnson, Brewer, Tibds & Kinney
Atteorneys at Law

"3
-
[ R
| G

929 "L" Street, Suite B Q- hu 0
3 Fresno, California 93721 fies 8 2 M
209) 445-1234 GALL S e
4 (209} FRESNS ™. 79 LLERK
8y R
5 Attorreys for Plaintiffs and ——ee BEPUTY
ress=Defendants
6
7 SUPERIOR COURT OF CALIFORNIA
8 COUNTY OF FRESNG
9 | JAMES H. XITCHEN and BERNICE K.)
KITCHEN, husband and wife, )
| 10
. Plaintiffs, NO. 208 786 -4
vsS.
12

C. WESLEY BIRD and JENNIE C.
{ 13 BIRD, husband and wife,
individually and doing busi-
14 ness as WESMILTON WATER SYSTEM
. and ANQOSH=-VAN WATER SYST:M,
. 13 and DOES I through X,

INTERLOCUTORY QRDER
16 Defendants.

-~

C. WESLEY BIRD ané JENNIE C.

18 BIRD, husband aad wife, and

doing business as WESMILTON

\ 19 WATER SYSTEM znd ANQOSE-VAN
l WATER SYSTEM,

Cross-Complainants,

vs.

JAMES H. KITCHEN and RERNICE
23 K. KITCHEN, husband and wife,
and DOES I through V, inclu~
. 24 sive,

295 Cross=Defendants.

N BB N et A M NP N e e P NS e Nt s s A

27 /1777777

® =

EXEIgIT "B"
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The above-entitled cause came on regularly for
trial on QOctober 27, 1978, in Department 6 of the above-entit
couxt, the Honorable Simon Marcotian, Judge, presiding, without a
jury, the trial having been bifurcated and the court hearing only
the issues of: quiet title, injunctive zelief, specific pe:éoém-
ance, rescission, and cancellation of instrument, the remaining
issues being reserved for jury; and was actually tried on that
date and on October 30, 1978. Plaintiffs and Cross-Defendants
JAMES H. KITCHEN and BERNICE K. XKITCHEN appeared by Charles W.
Brewer, their attorney and Defendants and Cross-Complainants C.
WESLEY BIRD and JENNIE C. BIRD by her guardian ad litem, ROBERT
BIRD, appeared by Edward L. Fanucchi, their attorney.

Evidence, both oral and documentary, was iatroduced on
behalf of all partieé ané the cause was arqued and submitted for

decision. The court, having considered the evidence, anéd having

heard the arguments of counsel, and being fully advised and G008

cause appearing:

WHEREFORE, IT IS HEREBY ORDERED as follows, toO-wit:

1. Title to the property commonly knowa as the Wesmilt
Water System including 2ll pumps, storage tanks, valves, pipes,
equipment and the real property particularly described as:

PARCEL 1:

Lot 103 in TRACT NO. 1138, XKHAN TRACT, according

t0 the map thereof recorded in Book 15 Page 33

of Plate, in the office of the County Recorder
s5aid County:

THEREFROM =zhe North 120 feet of the
cct thereof:
ALSO EXCEPTINSG THEREFROM the North 312 feet of
the South 467 feet of the East 115 feet thereof
sald South 467 feet being measured along the
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2ast line of said lot;

ALSO EXCEPTING THEREFROM that portion thereof
described as follows:

Beginning at the most Southerly corner of said Lo%:
thence North along the East line thereof 150 feet;
thence West 115 feet; thence South 20 feet to the
Southwesterly line of said Lot; thence Southeasterly
along said, Southewesterly line 175 feet to the
point of begiraing.

PARCEL 2:

The East half of the North 208.708 feet of the
West 208.708 feet of the East half of the West
Ralf of the Southwest guarter of Section 30;
Township 15 South, Range 22 East, Mount Diabdble

. Base and Meridian, a&kcording to the United State
Government Township Plats.

is quieted in the plaintiffs JAMES H. KITCHEN and BERNICE K.
KITCHEN as of August 25, 1976, and said plaintiffs are the owners

of full beneficial title effective that date, subject to paymernt

by plaintiffs of the consideration and delivery of the note and

trust deed in accordance with the escrow dgreement between the

parties.

2. Plaintiffs JAMES H. XITCHEN and BERNICE X. KITCHEN
have performed and are entitled to specific performance of the

real estate centract and receipt of deposit and the escrow agree-

ment, dated Januvaxy 27, 1976, and January 29, 1976, Tespectively,

subject to payment by plaintiffs of the consideration and delivery
of the note and trust deed in accordance with said eserow agree-

ment between the parties.

3. The court reserves jurisdiction to decide when the

notice of pendency of the present action which was recorded by

defendants on December 16, 1977, in Book 6935, Page 783, Qfficial

Records, Doecument No. 135141, Fresro County, shall be expunged.
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4. Defendants C. WESLEY BIRD and JENNIE C. BIRD by hex
guardian ad litem ROZERT BIRD, are enjoined from further inter-
ference with the rights and interests of plaintiffs JAMES H.
RITCHEN and BERNICE K. KITCHEN as owners of the Wesmilton Water
System, and are ordered tO cooperate in transferring the possessic
operation and maintenance of said property to plaintiffs, inelud-
ing but not limited to the delivery of all records, memoranda,
books and papers pertaining to the constructions, maintenance
and operation of the Wesmilton Water System, except that pending
the completion of the following, defendants shall continue in
possession of the property:

(1) Execuﬁion and delivery of the note and trust
deed as provided by-the escrow agreement and payment of the money
to be credited to the note and trust deed S0 as to make it current

from August 25, 1976, to the date of this order:

(2) an accounting by and between defencdants and

plaintiffs regarding all operation of the subject property, to be
prepared, filed and served in the manner andé at the times sot

forth hereiabelow:

(3) approval of said accounting by this court and
the payments of money and/or the adjustment of credits and debits

thereunder;

(4) cooperation by and between the parties in

ey

connection herewith in order to facilitate completion of the

transition so that possession can be delivered =o plaintiffés

5. Defendants are ordered teo account for all incone

derived from the Wesmilton Water System £rom Augqust 25, 1976, to

the date of this judgment and until such time as the transfer to
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the plaintiifs in complete. Defendants are ordered to have
filed and served said accounting no later than March 23, 1979.
Similarly, plaintiffs are ordered +o prepare an accounting wit
regard to the Wesmilton Water System, to have been £iled and
served no later than March 23, 1979. DBoth parties shall have
wntil April 11, 1979, within which to file and serve their
objecticas, if any, to the accouating of the other.

6. The court shall hear and consider the matter
of the accountings, and any objections thereto, at 8:30 a.m.,
April 13, 1979, in Department 6 of the above-entitled court.
The parties shall have 30 minutes each to present evidence and
oral statements to supplement or explain their respective

acecountings and/or their respective objections to the accounting

of the other.

7. This interlocuiory oxder is made for the purpose

of providing for an orderly and fair operation and aceounting
of the subject property and business pending the transfer of
possession to plaintiffs, the completion of the aceounting and

the trial of final issues which have been bifurcated.

The foregoing instrument is a.
THE FOREGOQING IS APPROVED correct copy of the criginal on

AS TO FORM: file in this office.
DOTY, QUINLAN, KERSEAW & FANDECHTm

ORI ATTEST: S 1979

VA
By Bk et )

-

-..\'u s
.

i T 0% GALEN LARSON, County Cler!s
EDWARD L. FANUCCHI, ATTOSNZY ' \'vi! ')Z?jéf““'
€ > € ) - bl i B v >y \ oy -
for Defendants and Cros S ,Qayggﬂbs :i/ 1%? ?3%ﬁv

Uty
APR..61879 . TIUCN IRROOTTEN

Judge of the Superior Court
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