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Decision No.

90675 AUG 14 1979 . .%@WW
BEFORE, THE PUBLIC UTILITIES COMMISSION OF e smamv or-ca;:yonn:a-.'

In the matter of the. applacatlon ) S

of CHECXMATE YELLOW CAR, E. WILSON) Application No;-58537
957-P for removal of Restriction ) (Filed.December 18, 1978)
No. 7 of the permit. ; : : - R

Kurt Reif, Attorney at Law, for applicant.

Breton K. Lobner Attorney at Law, for'

City of Los Angeles, Department of A;:ports
intervenor.

K. D. Walpert, for City of Los Angeles,
Department of Transportataon mnterested
party.

Randolph L. Wu Attorney at Law, for the
Commission staff.

OPINTION

Applicant seeks to‘hate clause 7£/removed5from its
charter-party carrier of passengers perﬁit‘on the grounds, inter.
alia, that the restriction contained in clause 7 isvihcbnsistent -
with both the provisions of the Passenger Charter-Pa*ty Carr;er s
Act (Division 2, Chapter 8§ of the Public Utilities Code) and
Section 602.4 of the Penal Code. . Addmtzonally, applicant alleges
that the restriction vaolates.due process equal protectaon and S
the commerce clauses of the U. S. Const;tution and Ls an ungust
restraint on trade. '

1/ "(7) This permit does not authorize the holder to conduct anyr:-
operations on the property of or into any airport unless any
such operat:on is authormzed bv the al:port author;ty znvolved._




The city and county of San Prancisco;‘as~dn intereSted*“'
party, filed a written answer in opposition to the application.
The city of Los Angeles (City), Department of Airports, as am -

intervenor, likewise, filed a written protest to the appl;catzon."‘

After proper notice, a hearing was held in Los Angeles_
on March 26, 1979 hefore Admznzstrative Law Judge Willzam A,
Turkish, ‘and the matter was submitted on May-7 1979 upon the
receipt of reply briefs by May 7, 1979.

At the hearzng it was stmpulated by all appearances B
that there were no factual issues in dispute and that the 1ssues
involved were entirely legal. It was fu:thee stlpulated that
the matter would be submitted upon the fxlxng of brlefs w1th
points and authorities in support thereof.

The issues to be resolved are:

1. Whether World Way, a street within the boundar;es of
Los Angeles International Airport (LAx), is a publ;c highway.

2. Whether Commission authorzty under the Passengex
Charter-Party Carrier's Act preempts municipal author;ty to
regulate charter-party carriers of passengers upon’ streets and
roadways.wath;n the boundarxes of LAX, a munzc;pally owned
airport.’ ‘ ‘

3. Whether the Commission has. authority tovpiace
restrictive clauses, such as clause 7, on all charter-party
carrier of passengers permits.

4. If the Commission is found to have the authorzty to
place restrictive clause 7 on charter-party carrier of. passengers
permits, is it v;olatxve of the due process clause of the u. S
Constitution. : : ‘ ‘ -

S. Whether Czty laws and regulat;ons relating to txans-
portation on roads within the boundaries 0f C:ty—owned and
operated airport v1olate the commerce clause of the U.S.
Constitution and act as a restraint of trade.;'
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Pactual Bacquound

Applicant is one of several hundred holders of. permats
to operate aslcharter—party carriers of passengers in the Los
Angeles Basin area, issued by the Commassaon\under authoraty |
contained in the Passenger Charter-Party Carraer 5 Act (D;vxsiou 2
Chapter 8v Public Utilities Code, added by Stats 1961, Ch. 2146).
Appl;cant was first Lssued such permlt effective from Pebruary 17,
1978 to February 17, 1979.

Charter-party carrier of passengers permats lssued by
the Commission authorize the holders of. such permats tovprovade
transportation services over public haghways.

The Department of Airports of C;ty'manages operates
and controls the airports of City through its Board of Aarport
Commissioners. Among the aarports operated by thzs department
in a proprletary capacity is LAX, covering an ‘area: of approximately
3,400 acres. World Way is the principal roadway withan the Lxx
boundaries, pass;ng the mazn international and domestrc terminal
buildings and from which access to airport publ;c,parklng lots
is reached. The inner roadway port;onvOf-World Way; that area
closest to the terminal buildings.andfseparated‘from’the‘main‘
roadway by raised concrete islands, permits the brief stopping
of vehicles for the limited purpose of passenger loading and -
tnloading only. There is a constant admonition on loud speakers
in the areas of the white-painted curbs adjacent to~the terminal
buildings advising the public that the white zone is for immediate
loading and unloading of passengers only and that no-parkzng zs
allowed. The outer or main portion of World Way is used
primarily for ingress and egress, to and from the alrport and .
the airport parking lots. The islands separatang the inner
roadway from the main roadway of World Way are used by buses




taxicabs, hotel limousines, and othertcommercial\operatora
providing transportation services to load and unload‘passengers.
In 1975, in response to numerous complaints of alleged'
illegal operations at major Califormia airports'bY'chartereparty
carriers, constant disputes arising in the area‘of'regulation
of small passenger vehicles for-hire at airports ‘and the
limited airport access for members of the travellng public to .
and from passenger terminal areas, all of which were causing '
numerous and substantial congestion problems the Commassaon
added clause 7 to all new charter-party carrier of passengers
permits issued or renewed thereafter.
Discussion of Issues.

It is applicant's content;on that World Way is a
public highway, the use of which may not be withheld: by the
State or City following the issuance of a charter-pasty carrier"
of passengers permit from this Commission under the Passenger ‘
Charter-Party Carrier's Act. Applicant supports thas‘contentaon
by cztlng numerous defanitaons of ”h;ghway"‘-"publzc haghway .
"roadway , and "public roadway” from various mun;capal and state
codes and further cites U.S. v Barmer (D.C. 1961) 195 F Sup 103
as support. Applicant further urges that because;world Way falls
within one or more of the definitions as listed above; is used
hourly by the general public wathout reservation as to use, . and
has been go used for more than five years, its use falls unde;: '
the regulation of this Commission undex Section 5358 of the .
Public Ttilities Code. 2/ , ' o

City concedes that the pernit of: appl;cant authorazes
him to operate on "public hzghways“ but contends that World Way
is not a highway to be included within this defanltlon since

2/ Public Utilities Code Section 5358 provides that "'public

highway' includes every public street, road or highway an '
this State. (Added 1961, Ch 2146. )" :
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World Way is not a dedicated public street or highway. This R
contention is correct. We take official notice of Clty Eng;neer |
Map No. 7920, dated April 1936, as revised April 8,,1968, which-
supports City's contention that the street known as Werld.way;w,“
lying wholly within the boundaries of LAX, is not a dedicated
public street and is not maintained or operated from publlc tax
funds. . o ‘

World Way is under the control of and ;s mazntaxned by
the Department of Airports, a separate propr;etary department of .
City which is a self-sufficient entity operating under 1ts own d
generated income under the authority granted it ;n Artzcle xxIv
of the Los Angeles Cmty Charter.gf

Appl;cant has gone to great lengths in searchlng out ‘
and citing various irrelevant and inapplicable Clty and; California
code sections (with the exception of Public Utilities Code
Section 3509) to support his position. - For example he crtes
the California Vehicle Code definitions of 'highway' and ‘private
roadway’ as applicable to the status of World Way but failete

3/ "Sec. 238. There is hereby established a Department of
Airports (bereinafter in this article referred to as the
Department) to be under the management and control of a
board of five commissioners to be known as the Board of
Airport Commissioners (hereinafter referred to as the
Board), to which the provisions of Article VI of this
charter shall apply insofar as applicable. (Added 1947.)

"Sec. 238.3. Such department shall have comntrol of its own
revenues or funds, and expenditures of all bond funds
relating to its facilities or activities. (Added, 1947.)"
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o l

consider the case of Sills:v Forbea (1939)_33ﬁCa1dAp§{2dq219
which states:

"In considering the definitions of the words
'highway' and 'private road', as used in these
sections, we must bear in mind that,' when used:
in the Vehicle Code they are used for the
special purposes of that act, and that sections
of other codes and the decisions under them

relating to the use of the same or similar words

can have little bearang on the aolutaon of. this
problem.”

Likewise, he cites U.S. v Barner, supra, which is also znapplrcable'
here. That case merely held that an 1ntox1cated czt;zen.who
drives a motor vehicle over a street within a U.S. air base can
be prosecuted for driving under the influence on a highway (as
highway is defined ir the California Vehicle Code). | :

He completely overlooks the case of City of Oakland v
Burns (1956) 46 C 2d 401 wkich has direct applacataon to the
issue involving the status of World Way and whach also. disposes
of several of the issues presented herein. In Oakland ‘the s
Cala ornia Supreme Court held that thezprlncapal roadway leadang :
into the Oakland airport was not a public street, road, or
highway since (1) the aarport was owned and operated bY‘Clty in-
a proprietary capacity, and (2) the roadway was never formally
dedicated to the public use. The Court. recogn;zed the przvate
rature of streets located withan airport property held and
maintaired by a city in its propr;etary-capacity and concluded
that a city has all power concerning its use even though,such
roads are open to the public. Further, the Courr-heldwtsat‘no
title by prescription can be acquired againSt such city,. or'its |
subdivisions, in land reserved for or devoted to a. publrc use
such as an airport. The Court also concluded that since the
road was determaned to-be a przvate road and not a’ publac way,.
the Commission could not, by llcense or- permat grant autho.zty )
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for its use. The Court states on page 408 that ...[d]efendants
¢do not contend that the Public Utilities Commass;on ‘has any power
of regulation over private roads and no-constmtutaonal or code
provision gives it such power." (Citation omatted )

Applicant further contends that the State Passenger
Charter-Party Carrier's Act preempts municipal authorzty'to |
regulate charter-party carriers of passengers upon, streets and
roadways within the boundaries of LAX and cites Atlas Mxxed
Mortar Companv v City of Burbank (1927) 202 Cal 660 in support
thereof. We do not find that case applicable here. Whale it ‘
may be stated as a general principle that statewade laws preempt;
local regulations to the extent they conflict, as was found in
the Atlas case, we do not find any such conflict here;n between .
any State code and mun;cipal code , Or between any State code
and the regulations of City's airport authorisy. Charter—party .
carrier of passengers permits issued by the‘CQNELSSLQn authorxze'
the holders of those permits to provide tran portataon services

over public highwavs; they do not provide author;zataon to provzde;)'

such services on private property. As we stated above, LAX s
roads are private property (City of Oakland, supra).
Transportation performed pursuant to permits by the
Commission must be in compliance with all traffic laws and
local ordinances. The rules promulgated by the Board of‘A;rport
‘Commissioners are rules which limit the use of przvate property,
even though open to the gemeral public, and compliance with
such rules and regulations must similarly be complled wath by
charter-party carriers of passengers. Therefore we do not |
find any conflict between the Commission's authority t0<grant _
charter-party carrier of passengers permats and any rules adopted'
by the Board of Airport Commiss;oners regardzng the pzckang upfor
dropping off of passengers at LaX.




In 1977 the California Supreme Court had two occasions |
to determine the issue of preemption involving Commission o
regulatory authority over charter—party carriers of passengers and
monicipal regulation at airports. (See Rannel Hbll;nqsworth v
‘Public Utilities Commission, S.F. No. 23528; Walter Hoffman,
Limousine Service of S. F. v-Publlc Utilities Commission,
$.F. No. 23529.) In both cases this Commission revoked the
charter-party carrier of passengers permits held by‘each:after
the Commission determined they were performzng acts in violation
of airport rules which proh;blt solicitation of passengers with—
ocut permission of airport authorities. Both petitioned for
writs of review, arguing, as complainant herein, thatfthe_
Commission's regulatory authority preempts.any‘airport‘:ules
that restrict the operations of charter-party carriers of‘ |
passengers. The Supreme Court denied the pet;tzons for writ
of review, thereby sustalnlng the Commission's actions wh;ch
undexr the principle set forth in People v Western Air Lines, Inc.
(1954) 42 C 2d 621, 633 is "...a decision on the merits both as
o the law and the facts presented in the revxew proceedmngs.
This is so even though the order of th;stourt is wathout
opinion.* |

In view of the foregoing, we findrno cénflict'qf
jurisdiction between State and local. authority}‘nO‘ébnfibre
between State and local laws or ‘requlation in the matter ‘and
thus no issue of preemption to resolve. . . ,
Applicant next challenges the author;ty of the Commission
to place a restrictive clause, such as clause 7, on all charter—3-
party carrier of- passengers-perm;ts alleg;ng that 1t is anonsistent

14
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with and thus violative of the intent stated in Section‘SBSZ—/~‘
of the Public Utilities Code and contrary to Section 602. &d/

of the California Penal Code which, hezurges, must be read in
conjunction with Section 5352 and exempts limousines from
requiring airport permits. Applicant's contention is without.

4/ Public Utilities Code Section 5352 provides:

“The use of the public h;ghways for the transportat;on of
passengers for compensation is a business affected with
a public interest. It is the purpose of this chapter to
preserve for the public full benefit and use of public
highways consistent with the needs of commerce without
unnecessary congestion or wear and tear upon such
highways; to secure to the people adequate and dependable
transportation by carriers operating upon such highways;
and to secure full and unrestricted flow of traffic by
motor carriers over such highways whica will adequately
meet reasonable public demands\by‘providing for the
regulation of all transportation agencies with respect:
to accident indemnity so that adeguate and dependable
service by all necessary transportation agencies shall
be maintained and the full use of the hzghways preserved
to the public. (Amended 1963, Ch. 2148.)"

S/ Penal Code Section 602.4 provides:

"Every person who enters or remains on airport property owned
by a City, County, or City and County but located in another’
County, and sells, peddles, or offers for sale any goods,
nerchandise, property, or services of any kind whatsoever -
to members of the puklic, including transportation serv;ces
other than charter limousines licensed by the Public:.
Utilities Commission on or from the airport property, C
without the—express written consent of the governing board
of the airport property, or its duly authorxzed repre-
sentative, is guilty of a misdemeanor. :

“Nothing in this Section affects the power of a. cQuntv City,
or Citv and County to requlate the sale, peddling or
of‘er;ggﬁfor sale of goods, merchandlseLgpg;pertyJ or
services. (Emphasis added.)"




merit. In the first place, whxle it is. true as contended by
applicant, that Section 5352 states the leglslative 1ntent in:
the enactment of the Passenger Charter-Party Carrier ‘s Aet,

it is simply that and nothing more. It is a general prov;smon
of purpose and although.;t states such.purposes in general
positive express;ons of speech, it neither def;nes the authorxty
of the Commission nor limits the authormty of the Comm;ssion ;
in any manner as contended by appl;cant. Applxcant need not
look for explicit or implied mean;ng in that sectzon in search
of Conmission authorxty because there is more toAthe Passenger
Charter-Party Carrier's Act which follows Sectlon 5352 and ,
which deals with Commission authority. Specmflcally, we d;rect
applicant's attention to Sectlon.5371 and espec;ally to.
Section 5375 which, in part, provides as follows. '

“The Commission may, with or wlthout‘hearinq,
issue or refuse to issue a permit... If the
Commission finds that public convenience and.
necessity require the proposed transportation
service..., it shall issue the permit...to
conduct the requested operations, or.may issue
it for the partial exercise ¢f the privilege
eouqh ard mav_actach <o the permit...such
terms and conditions as, in i1ts judgment, are
required in the public interest: ..."  TEmphasis
added.) R

Clearly, it is obvious that Section 53 5 ngeg the

Commission authority *o 1mpese .clause 7, if 1t is deemed gna.

the public interest. In’ Pecisiorn No.. 86670 we d;scussed fhe
necessity to attach conditions to charter-party carrier of o
passengers permits and we determined therein that clause 7 was.
in the public interest. Applxcant has failed to offer or make
any showing that clause 7 is not in the publmc 1nterest. i
Applxcant contends only that the restr;ctxon 15 mnval:d or Ln L
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the alternmative, that the Commission is without authori:y“to,‘_
impose it. The burden of proof is upon applicant to show that
clause 7, or any other restriction, is not in the public ‘
interest and should be removed. Applicant has clearly failed
to meet the burden in this proceeding.
Secondly, applicant's reliance on Penal Code

Section 602.4 to support his contention that-l;monsznes are
exempt from being reqnired to obtain airport permits and thus
in conflict with clause 7 is greatly misplaced. Section 602. 4
applies oaly where the subject airport is owned by one county
or city (or both) but is physically situated in a second county.
Such interpretation was approved in Peovle v Singer (1975)

50 Cal App 3d Sup 9, ll. We take official notice of the fact
that LAX and City are located within the city and county'of
Los Angeles. Therefore, the provisions of Sect;on 602.4 do not
apply in the situation herein, California Government Code
Section 50474 grants a local agency specificipowe:s in.
comnection with the erection and maintenance of airports.
Anrong such powers is the authority to "regulate the use of.

the airport and facilities and other property or means of
transportation within or over the airport.” (Emphaols added. )
Thus, there is clear and specific statutory authority for

City, in its proprietary capacity, to regulate all t:ansportatmon
within the airport boundary. Finally, if that not be consmdered
deternminative, we again point out to appl;cant that the rzght
of an airport proprietor (City) to control its undedicated

streets has clearly been settled by case law in Citygof‘Oakland
v Burns Supra. '
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Turning now to the rcma;n;ng issues” relatxve to the R
constitutionality of C;ty'v laws and rcgulatlon relatzng to“e'

transportation on roads within the boundaries of LAX and,the
restriction of clause 7, we find no legal 1rgument or legal
basis in any pleading or brief submitted by applxcant to ,
support alleqat;ony of unconst;tut&onalmty. Appl;cant has |
“instead advanced a numbex of unsubstantxated allegat;ons wh;ch
are issues of fact rathcr than the issues. of law-wh;ch the .
parties st;pulated are znvolved herexn. In any event however
the constitutionality of City's law, and regulat;ons govern;ng
matters within the boundaries of LAX is not a subgect matter
‘within the jurisdiction of the Comm;ss;on tofdecxde. The same ,
is true for appl;cant's allegation that Clty s act;ons relatlng __f
to transportation within the poundaries of LAX constmtute a
restraint of trade- ' - ‘ o o
With respect to applicant's contcntmon that clausc 7
is violative of the Federal ‘Antitrust. Act (Sherman Act)
suggest that appllcant review Parker v Brown. (1943) 317 US 341
87 L ed 3l§1where1n it was held that the Sherman.Act was '
directed to the actions of Lndzvxdualg or corporatzons and
not to State legislation. L&kcw;sc -we direet appl;cant'ﬂyj
attention to the case of Widows v Koch (1968) 263 CA.Zd 228,

235 which holds that Bus;ne,s and Profess;onal Code Scct;on 16600
(the Cartwright Act) is mot appl;cable to reﬂtraxnts by'govern-;
ment as is alleged by applicant. ‘ ‘ T ‘ R
F;nally, as 1o applmcant’°‘challenge of the«CommlSSlon 'S
authority to impose clause 7 (whlch is derived from.tbe Publlc
Ut;lzties Code) as belngeunconstitutlonal, this. Comm;ssmon cannoﬁ
determine that any State statute xnvolvcd in thi“’proceeding lS
wneonstitut lonal, absent such determmnatmon by an appellaze courc
(Californsia Constitution, Artmcle 111, bectmon 3. 5) Applmcant .
may appeal the denial of this ‘order ana,‘thuu, seek a denerm;na—ef
tion by the review court of constmtutaonalmty of the statutes '
question. '
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Findings. o | . ‘
1. Applicant is the holder of a chartcr-party carrmer of
passengers permit issued by thc COmm.:.s.;,;.on wha.ch author:.zes hm
to operate as a chartcr—party carrler of passengers..

2. LAX is owned and operated by. Clty zn its propr;etary
capacxty through the Department of A;xports. ‘, S

3. The streets and roadways within the boundarmco of LNX
are undedicated pr;vatc streets and roadways and not wmthmn ‘
the definition of public h;ghway as expres sed ln Publ;c Utml;t;esf
Code Section 5358. : ‘ R

4. World way, a roadway within the boundarzev of LAx N
is a private roadway open to gcneral publmc use, but oubjcct o
to rules, regulations, and restr;ctmon, lmposed by thy- '

S. California Government Code Scction 50474 grantu _
authority to local agenc;es to regulatc the usc of a;rporto
within its territory and the means of oran3portatlon wdthmn the
airport. ' ' | o
Conclusions of Law

1. Public Utilities Code Sectmon 5352 relatcs to tho use w{f‘rfw
of public hzghways as defined in Sectmon 5358, and does not S
include private streets or roadways. SR

2. Public Utilities Code Section 5375 granto author;ty to v// o
the Commission to issue charter-party carrier of passengcrs : -
permits as well as the author;ty to attach any terms or condltzons" -
to such permits in the public intexest. : o

3. - The Commission is without authorxty to declare a ”v/<f
statite unconstitutional. | , T

die Determ;natzon of the const;tut;onalmty of 61ty laws V/(]ld -
rules, or regulat;ons-relatxng to the operation of an alrport j
by City in its propr;etary capacity is not .a oubgcct mattcr
within the jur;sdxctmon of. *Hc—Comm*dd;on-twm;ﬁdy

=13~
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..“

| 5. The Federal Ant;trust Act (Sherman Act) and Caleornla ~<7
Penal Code Section 602.4 are not in confllct wath Publxc
Ut;lmtxes Code Section 5352.

e o,

6. Clause 7 is within the authority of this Commms 155::22”?fr[7f

10 lmpose on all charter—party carrier of passengers permmts ;;;L o
1SSued by the Commzssmon.

s i it

7. The” regulatlon of undedlcated pruvame roadways wmthan thev’/
boundaries of an airport, owned and operated ‘by’‘a local govcrn-'_,'

ment in its proprietary capacity, is solely wmthzn the Jurzsdictlon' ”_M

of said government entity. - SR "“inﬁb;ﬁﬁﬂs
_._.8. _The relief sought by appl;cant should be denmed.‘s o

ORDE R

IT IS ORDERED that the relicf rcquestedc;-by lapp\licaln.e-;.
is denied.

The effective date of this order shall be th;rty days
after the date hercof. :

Dated AUG 2 fig7g v 8% S.an_erranci‘s;aéo";iff'cal{:f;rdfﬁi&;“"*-‘

Commissioner'Richard D. Gravollo,
nocessarily'absent ALd
in’ the disposition~o ith




