
• .' <-
'I' 

RDG-Al t..-ks 

, ::. :" .>, 

Decision No. ~:~~ SEP 12: 191 ... ($ ~D@CffglID"· . 
BEFORE 'IKE PUBLIC- UTILITIES- COMMISSION O,F tHE STATE OF~FORNIA. 

STANISLAUS FOOD mODUCTS CO.:. ) 

Complainant» ~ 
) 

~AC:m:C GAS ANI> :CTR.IC CO.. ~ 
Defendant. ~ 

Case No. 10359' 
(Filed .June.,23:. 1977) 

Graham & James by Boris H. Lakusta and David H. 
Renton:. Attorneys at taw:. for com!!l&inant. 

Malcolm R. Furbush and Bernard J ~ Dt~tla Santa, 
Attorneys at Law, for defendant • .'. 
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'Ihis 1& a complaint for reparation •. Oral arguItent was h~lc. 

before Administrative Law Judge Gilman on November 21, 1977 in San .' 
Francisco. lb.e parties agreed that the matter should be submitted 

pursuant to the following stipulation: 

"Stanislaus Food Products Company (Stanislaus) 
aftd Pacific Gas & Electric Company (PG&E) , 
hereby agree:. subject to oral argument, to· 
submit the above-entitled cause for decision 
on the follO\:71ng. stipulated facts and issues 
of law. 

nA- Stipulations of Fact: 
"1. In early 1974: Stani.slaus. requested lC&E to 

provide it with additional DAtural gas . 
service on an interruptible basis. EG&E 
stated that it would have to, coa.tractaddi­
tional facilities. including. gas line.~and 
valvea~ 1D order to provide Stanislaus with 
such interruptible service. PG&E stated that 
as a coadition of providing such service, 
EC&E would r1uire Stanislaus to '&i¥ee by con­
tract to- payor the eo11Btructi011 aDd the cost 
of 0WI1i.ng: and 1I&inta1D1.ag the faci'11ties for 
~6O:-_~thJ.... . l' . . .. -

". 
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''2. 

"3. 

"4. 

"5. 

Stanislaus, in discussions with PG&E 
officials, orally objected to PG&E's 
demand that Stanislaus pay for the 
construction and maintenance of such 
additional facilities. PG&E never­
theless persisted in its demand and 
Stanislaus, bei:1g in need of the gas 
to operate its plant and ha~ no 
source of gas other than PG&E, signed 
a contract prepared by PG&E and con­
taining the terms demanded. by PG&E. 

1be contract aforesaid (copy of which 
£5 attached to the Complaint as Exhibit C) 
was executed. on June 24, 1974. Under such 
contract EC&E agreed to provide Stanislaus , 
with natural gas service on an interruptible 
basis, and. Stanislaus agreed to pay PG&E 
$4l,18l.00~ which represented the estimated 
cost of constructing the aforementioned 
additional facilities, and a ,monthly charge 
of $411.81 for a period of sixty (60) 
months, which PG&E had represented would be 
the cost of owning and maintaining such 
additional facilities. 

Stanislaus did par PG&E the non-refundable 
advance of $4l~18 .00 and bas ~1d thirty­
one (31) monthlycbarges of' $4l1.81 during 
the period from April 1975 until October 
1977. 

", 

While Stanislaus did not protest, such pay­
ments in writing and did not reserve in 
the contract between Stanislaus and PG&E 
the right to seek reparation from the 
Public Utilities CommiSSion, Stanislaus 
orally objected to PG&E's terms while" the 
coneract was be~ negotiated and insisted 
that R;&E bad no right to req,uire 
Stanislaus to pay either the non-refundable 
advance or the monthly maintenance charges. 
PG&E refus~d to accept that" position • 

. ' 
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"6. The PG&E. tariff provision on which. PG&E 
relied in demand~ the payments aforesaid 
for constructing and maintaining facilities 
was its Rule 15 E.7. Tb.at rule allows 
PG&E to enter into special contracts to· 
require customers to, pay for facilities 
where there are 'unusual circumstances r. 

"7 • '!'he circumstance relied on by PG&E to­
justify application of Rule 15, E.7 was 
expressly held by this Commission to-be 
outside the category of 'unusual circum­
stances' as that term is used in Rule 15 E. 7 .. 
InCarnation Co. v.m&E, Case No. 98'54, 
Decision No. 8.7277, iiiimeo, page 8-, May 3, 
1977, the Commission said: 

'We find that there is no special or 
exceptional circumstance involved in this 
proceeding. It is not unusual or 
exceptional that a new interruptible gas 
customer ,should find that a utility is 
unable to supply its needs without depleting 
the supply which would otherwise be 
delivered to other custo=ersat the same or 
higher rates. ••• Wi'l:hout finding an 
exceptional or unU5ual circumstance there 
can be no lawful authorization of a deviation 
from an ,applicable tariff rate.' 

"S. In addition to Stanislaus and Carnation, 
twenty-eight other PG&E customers were 
required to sign contracts similar te> the 
one in issue in this proceeding. The 

-amounts that each of these customers was 
overcharged by PG&E can be readily 
determined from a review of PG&E's 
business records. 

"9. If the Coumission determines that , 
Stanislaus is entitled to reparation, 
PG&E shall repay te> Stanislaus the 
non-refundable advance payment. of 
$41,lSl.00 plus thirty-one (31) monthly 
payments of $411.81. In addition, 
Stanislaus shall be entitled to' interest 
on each of the aforementioned payments at 
the rate of 7 percent per annum from, the 
date that each such payment was made until 
the date of the Commission's order awarding 
Stanislaus reparation. 
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"3. Stipulation of Legal Issues: 

The sole question is wh.eth.er the !'acor. that 
Stanislaus did not %:lake its protest in 
writing and that the Cornrr.ission was silent 
in its Resolution approving the' contract 
had the effect of destroying the right of 
Stanislaus to reparation." 

We take official notice 'that the contract in question was 

approved cly the Commission in Resolution G-1659 dated' August 20·, 1974, . 
a copy of which is attached hereto as Appendix A. 
Discussion 

As is apparent from the stipulation o:f the parties, this 
case invo1 ves issues substantially similar. to those raised in Carnation,.' 
supra. After reviewing our decision in Carnation' and the. 'stipula'tion.' ", 

. i 
of' the parties in this proceeding we nave concluded .that the c'omplain.~ 
should be denied. We have reached this conclusion on t~o·· indepen~ent. . 
grounds discussed below. 

In January of 1975 Carnatio~ Company (Carnation) filed,'. a 
complaint with the Commission protesting the terms of a contraetunder. 
wi"..ich PG&E would provide gas service; to a new unit at Carnationt s can 
manui"acturing plant ill Riverbank, CalifOrnia. PG&E agreecito. construct 
'Che necessary addi'Cional. facilities, and to supply Carnation on an. 

interruptible basis, provided Carnation agreed to pay for- the construction 
and the COSt of owning and maintaining the facilities for 60· months.. The 

. , 

parties eventually signed a contract to this effect in which Carnation 
I , 

resened the right to 1i t-igate the propriet.y of the contract' terms ... 
before the Com:nission by way of the previously filed compl'aint. The­
ter.:lS which PG&E required are not specif:tcally provided for byt.he 
company's tariff. PG&E, however, proceeded t.o negotiate. the.se special 
conditions under the prOviSions of paragraph E.7 otTariftRule 15 . . 
which aut.horizes PG&E to enter into special contract.s requiring 
customers to pay for facilities where' there are unusual' or exceptional 
circumstances. In the advice let.ter filed. wit.h. t.he:contract. for 
CommiSSion approval, PG&E explained the circumstances it. felt. justifi:ed 

" ,. 

a special agreement. under Rule 15.:. 
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"[I]n view o£ th.e shQrtage o£ the future' suppl::res . 
of natural gas available for interruptible 
customers no realistic estimate of sales or 
revenues to this customer during the life of 
this contract can be made. Because the 
increase in sales of interruptible gas to this 
customer must be taken from supplies that, would 
have been sold to other interruptible cust.omers., 
there will be no significant additional. 
revenues to the Company from this class of 
service." 

The contract as signed with Carnation's reservation of rights was 
approved by the Commission in Resolution G-1760 ·enabling Carnation 
to obtain the additional gas. serv:ice 1 t needed while' the~. terms. under 
which it was provided were being. litigated.;. 

The contract was subsequently invalidated in De:cision No:. 87277 
(issued May :3, 1977) upon the basis that no unusual or e~ceptional 
circumstances were involved which would warrant deviation from' 
otherwise applicable tariff' provisions. 

. 1 

Upon review of the issues presented ini~the present complaint, 
and in Carnation, conSidered in light of circums~8.nces. exis.ting at 

" the time, we find deviation from general tariff provisions t~ Aave 
been justified. The Commission. is provided explicit authority to: 
approve such deviations by Public Utilities Code Sections 489' and 532. 
This authority is also reCOgnized in PG&E's Tariff Rule 15·, and in 
paragraph X of Co~ssion General Order No. 96. It is· of little 
moment which of these authorities PG&E thought it was proceeding under •. 
Regardless of the legal authority utilities must provide service in 
accord with their filed tariff except in the event that unusualei~ 
cumstances render application of general tarlf'f provisions. unreas01?:~ble 
or impractical. Upon our initial reView of Carnation wef'ound no such . 
unusual or exceptional circumstance. Upon reconSideration .. we have 
coneluded: that where projeeted revenues from a new: servi.ce . are. 
inadequate to cover the costs-of constructing the f'aci111?:Les'necessary 
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" to provide such service, exce,:ptional circumstances are presented. 
In these circumstances!:, it is entirely appropriate that the coSts 
involved be shared in :some proportion by utility and customer. In 
this marmer reasonable limits can be placed' upon the burden such 
service would place on other customers of the utility syStem. To 
the ~e~t that this conclusion is inconsistent With our previous, 
holding in Carnation, Carnation is overruled. 

Even if we were persuaded that n~ unusual circumstance was 
invol ved here and no dev1ati.on justified, Public Utilities Code 
Section 1709 would require dismissal of Stanislaus' complaint. 
Section 1709 prohibits collateral attack upon final, orders and 
decisions of the Co:mnission. 

"In all collateral actions: or proceedings, ,the orders 
and decisions of the commission which have become 
final shall be conclusi-/e. tt 
Stanislaus signed a contract in many respects similar to 

tha~ signed by carnation. It was approved by Commission Resolution 
G-1659 similar in many respec:cs to Resolution G-1760 approving 

. . ~ . 

Carnation's contract. Both the contracts and the resolutions 
approving them. dirrered,however,in important resp~cts. Carnation 
did not agree to the conditions for service requested by p~, but' 
consented only to an interim agreement which would allow gas service 
to begin wr~le the points of disagreement were presented to, the 
Colmlission. The limited nature of' the agreement was reflected in 
Resolution G-1760 which did not finally resolve the reasonabl'eness of 
PG&:E·s demands upon Carnation. In contrast,. Stanislaus did agree 
by contract to the. tems required by PCi&E and alloWed PG&:> to· 
submit the:l for Commission: consideration without, reservation or.formal 
protest. As a consequence; Resolution G-1659 was not conditioned·in 
the same manner as Resoluti~n, G-1760'. In Resolution G-1659 the 
Commission found "good cause\;;:'i'ol" deviation from PG&Et $. t.arifi and 
!urther found the resul tiDgilicrease in cha:gestt'just:tfied." '!'his 
constituted a formal and e-i"!'ective finding of'reasonableness,. 

" ".,~: ... , . 
• ,." "r l , 

,Jl; .. ~~ 
'< .. .:: .. ~ 

..... ' 
, \,' 
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Resolutions are Commission decisions with the same force 
and effect. as a:n.y other Commission decision. Having. :railed to· reserve . 
rights in the contract, and having :railed to. protest the advice letter 
by which PG&E sought approval o:r the contract, Stanislaus: should 
have sought further review by way of petition for rehearing. By 

failing to file for rehearing, Stanislaus allowed the Commission·s 
decision approving the contract to become final. Relitigation of its 
terms by way of this separate complaint is now barred by 'Section 1709. 

Although we have denied relief in this case, . we· are con­
cerned that parties with legitimate claims may in the fu~ure be 
denied relief as a result of s~ple unfamiliarity with Commission 
procedure. In order to minimize this potential, each contract.:for 
which PG&.E seeks approval under the Commission's General Order No;. 96-A· 
should contain the following language: _ 

~PG&E shall provide customer with a copy of the 
Advice Letter filed for Commission approval of 
this agree=lent. The Advice Letter shall be 
provided customer concurrently with its 
filing with the Commission. 

"Customer may take exception to or seek modi­
fication of this agreement by filing a protest 
with the CommiSSion not less than 20 days after 
-:.he date of service set forth in the Advice 
Letter. Protests should be filed in accordance 
with the Commission's General Order 96-A. 

"Custo:ner protest need not impeie the proviSion 
of utility service to customer. Customer may 
request that the Commission require service 
be provided pending resolution of'" the dispute. 
In such circumstances the Commission may require 
customer to deposit an.y sum. or money in dispute 
with the Commission pending. final resolution.'" 
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Findings of Fact 
1. Stanislaus and PG&E agreed by contract that PG&E would 

construct additional facilities to supply Stanislaus additional 
natural gas service on an interruptible basis~ and that Stanisla~s. 
would pay for the construction and the cost of owning and maintaining 
the facilities for 60 months~ 

2. The agreement between' Stanislaus and PG&E was executed 
on June 24.~ 1974. Stanislaus paid PG&E the' estimated cost of 

construction and thirty-one monthly charges from· April 1975 'Until 

October 1977 represen t1ng the cost of o'Wl'ling and maintaining the 

facilities. 
). Stanislaus reserved no right in the agreement ,to: seek 

reparation or litigate the terms of the· contract before the: Commission. 
4. PG&E negotiated the s~cial agreement under its Rule 15 :8'.7 •. 
5. The circumstance relied on by PG&E to' justify deviation 

from general tariff provisions in this instance was held by' the 
Co:nmission in Carnation? supra? to be usual and unexceptional.' 

..6 ~e p: ejected ~rQ::::mes .£rom the ~itionaI se-x vice. aC rSSW 

in ~i.s-p'~a:re J.nadequate to cover tfie7"""c-o-s"t'rorc~ractins. 
the :Cacili"'i~ ~ry-t¢-1>ro-v-i-d~the-s~ • .---

b '" St.anislaus filed no protest to the advice letter by which 
PG&E sought approval of their contract. 

7 ~ The agree::lent was approved by the' C¢mluission in Res()lut.ion 
G-1659 da-ced August 20~ 1974.. 
~ ~ Stanislaus filed no petition f'or rehearing of Reso,lution 

G-1659~ . 
<] m.. The contract Carnation Signed 'With PG&E.C?nstituted only 

an interi:D. agreement . which allowed gas service tOo ioegin while the 

terms of the contract were li'Cigated by wayo£ a s~?aratelY filed 
complaint. 

,',,,, .; 
. " 
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/0 -:t'!":"- In order to minimize loss of' legitimate claims. on procedural 
grounds each contract tor 'Which PG&:E seeks approval under. the· 
Commission's General Order No. 9~A should contain~the language' 
indicated in the body of this opinion. 
Conclusions of Law ,:, 

1. The Commission is provided explicit authority to approve 
~a:-i!"f' deviations by Public U~ilities Code Section~:,' k.S9 and 532. , ' , 

2. Utilities must provide service in accord. 'With their filed 
tarifr except in the event that unusual, circumstances ~enderappli­
cation or general tariff proViSions unreasonable o~impract:i.cal.' 

3. It is of little moment which legal authority PG&E thought 
it was proceeding u.."'lder in negotiating the agreement at issue With ' 
Stanislaus. 

L.. Where projected revenues from a new service are :i.nadeCJ.uat~ 
to cover the costs of constructing the racili ties necessary to:, pro~ 
vide such service, exceptional circumstances-, are presented 'Wh.:tch 
warrant deviation from general tariff provisions. 

5. The Circumstances presented. and considered in Resolution 
.G-1659 were exceptional and justified deviation from otherwise appli­
• cable 'tariff provisions. 

6. ResolutiOns are Commission decisions with the same force 
and effect as any other Commission deCision. 

7. Resolution G-1659 is a final COmmission deCision. 
S. Public Utilities Code Section 1709 prohibits collateral 

attack upon final orders and cecisions of' the Commission. 
9. Relitigation of the terms of the contract between Stanislaus 

and PG&E previously approved in: Resolution G-1659- is barred byPu~lic: 
Utilities Code Section 1709. 

10. To 'the extent our decision in Carnation, supra, is: in­
consistent 'With this decision,Carnation·isoverruled~ 

-:-9-
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ORDER -----
IT IS HEREBY ORDERED that. the complain,t o~ Stanislaus, Food' 

Products Co. is denied. It is further ordered that each contract 

for which Pacific Gas and Electric Company seeks' approval under the 
provisions of General Order No. ,96-A shall contain the langu'age' 
indicated in the body o~ this order. 

The effective date or this order shall be 'thirty days' 
after the date hereof. 

Dated SEP 12 1979 , at San francisco, ", California. 

~q 
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UTItr:IES~.DIVISIO~: 
BRA.~tU/Section. . G4s., 
DA:L"Ei Augcs,t . 20, 1974 .. ' 

~t Ordu Authorizing Rate IneJ;'ea.se Under Special Contract on 
Leu tha.n. Statutory Notice ' 

~J PACIFIC GAS AND ELECTRIC COMPAN:{ 'oj" Advice !.e'tter No. 661-(;" tUed 
August 9, 1974 haV1cg requested sbort n.otice 8.uthoriza.tion under Section. X.A .. 
ot Genen.l Order NIj. 96-A. and. Sections· 454, 491 a.nd 532' ottbe Public Utilities 
Code to ca.rr:r out the terms ot a. ~ntra.ct With Sta.ni::la.us Food PMd.ucts: ~ 
C~ c~riag a. gu main ~iU!'orc:ement and supply or interruptible ga.s. 
service to customer's ra.c1l1ties in Mo<1esto under conci1tion.s tba.t dev1&te 
~ rued '~itts, and 

WHEl!EAS: '!be ~ment tor sud. gas ain reintorcel:lent dev1&tes tr':fO' rUed. 
ta.r:ttrs in th&t the cost ot conStruction Will be borne by the customer Vi thout 
allew1t1g ,one yea.rts esti::l&~ed revenue to be deducted from, the a.aV8.nce as 
proV1ded w:ld.er Rule No. 15, a.nd 

WHEREAS: !be agreement 1'u.rtl:ler deVie~te$ !rom rUed t&r1tt$ by req,u1r1tl/ot the 
customer top&y & montbl1 cost-ot-ownership ~e~ equal to, on~ percent 01' 
a.ny non .. ~tuncled. 8.d.va.nce tor 8. period or siXty month;!, &nd. .. ' 

WH'E:m:AS: 'the l:'eaaon tor sucn deVi&tioo. is. beca.use sale o'tinterruptib-le, g&S 
tlj this eua1:'.omer Vill result in no acid1tional. reven.ue to-the utility under 
this cl.a.ss or service, a.nd. .' . 

'WHEREAS: APProval on less tb.an 8t&tUl.vr)" notice is requested' ill' order that 
c~nstruc:tion o,r facilities may "roeee<i promptly to proVide eJ1ea.rl,y service 
date, atlC1- . .: 

~: We rind. tl:l1.s inereue is j.ust1t1ed; therefore, good. cause a.Ppe4l"1ng, 

IT IS O:RIlERE:D tb&t authority 'be granted. under Sec:tiQo,s 454,.491 a.ocl 5~ or 
the P\:))l1c UtU1 ties Code to c:&rry' out the terms· a.nd c:ocd.1 t1on.s or the &b~ve 
&g%eement,etreetiveA~t 20,1974. 

n IS FOIam:R ORtIERED th&t the contract 'be marked. to- sbO\(' t~t- it.was . 
a.uthor1zed under Resolution 0" the Public Utilities COm=.1.ssion of the Sta.te 
of Californ1& No. 0-1659. . 

I here~ cert.1!:r that the torego1cg Resolut1onwas duly 1ntroduced.t puseda:,ld. 
~ n:: .a Hgalar cOll!erence or the Public trtil1t1es Co~1on'otthe State ot 
Co 0 , held on the~day ot-A,YgUst· , 19~. the follo~ 

lIIm1sa1oners TOt.1zlc ta:vorabl,y- "thereon: 

/~. ': Ado. ,~·Ii-R.. 
~~ ..... ....::::-. . .,,,,,.-,.,.y>~, 

, " "~iI /', ,'".' . .... _--.. _-.... -... __ ._-------._--_ .. _-_ .. ' , 

,'. Sec:retar,r' . 
',ot 


