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Decision No. 90884 OCT 1 0 1979 @5?? il ~ ufflff~ [ 
BEFORE tHE PUBLIC U'IILITIES COMMISSION OF THE' snTE· OF CALIFORNIA 

Application of '!HE PACIFIC TEtEPHONE ) 
AND TELEGRAPH COMPANY? to issue and ) 
sell not to exceed $300,000,000 ) 
principal amoa:c.t of Debentures and ) 
to execute and deliver an Indenture; ) 
and for an exemption of such. proposed ) 
issue of Debentures from the requue- ) 
ments of the Competi.ti.ve: Bidding Rule. S 

Applica tion No·. 590910 
(Filed August 23~ 1979; 

amended: September 7, 1979) 

William 'F. Anderson, Attorney at Law,for The 
Pacific Telephone and Telegraph Company, 
applicant. . 

Sidney .J. Webb,. for himself, protestant .. 

OP1~1Q.~ 

!he Pacific Telephone and Telegraph Company (Pacific 
Telephone) seeks authority (a) to execute and deliver an' indentare 
containing a five-year restricted redemp,tion provision;. (b) to 

issue and sell, either through competitive: bidding. or negotiation 
with a nationwide- group of investment banking firms, not.exceeding 
$300,000,000 principal amount of debentul:es having a term: of not 
exceeding 40 years; and (c) to pay ·an interest rate in excess 
of the maximum pumitted under the california Usury Law. 

After due notice, on September 14, 1979, a pub:lichearing 
in the above-entitled matter was held before Administrative Law 

Judge Kenji ·Tomita in San. Francisco and- the matter was' submitted. 
The purpose of the proposed financing is· to reimburse 

Pacific Telephone's treasury for (a) the retirement of its 
$35,OOO~OOO~ 3-1/4 percent debentures due November 15" 1979; and 
(b) monies actually. expended for 'capital purposes' from income· and 
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from other treasury funds of itself and of, its subs1dia:ry~ Bell' 
Telephone Company of Nevada. Such expenditures amounted to a 

cumulative total of $2~664>738~775 as of July 31~ 1979~, asset 
forth in the following SUIJIMry: 

I 

i' . 

Total capital expenditures~, 
October 31~ 1922~ to July 31~ 1979 

Deduct proceeds of:, 

Stock Issues. $3~111,.814>207 
Promissory notes 155,>318:>000 
Funded debt 4>772,.78l~100 
Other 147, 63S,231 
To~l deductions 

Balance obtained: from, 
other soa:rces 

Less = Reserve for 
Depreciation 

Uarefmbarsedbalance 

Amount' 

$13>404~550~,903 

8, 187~548~,538- . 

5c,211~002~36S " 
. " .: , 

2,552,263,590, , 
$: 23664,733,775:, 

Pacific Telephone anticipates that the proceeds: f%om 
the sale' would be available on or about November' 20, 1979:',' 

Aceordingly~ Pacific Telephone expects to apply the proceeds 

(other than accrued interest which would be used for general 
corpora te purposes) toward reimbursement of the treasury as. 
previously mentioned herein. ~ the treasury, bas been reim­
bursed,. Pacific Telephone intends to apply an equivalent amount 
to' repayment of its then outstanding short-term borrowings~ 
which would otherwise total $680~OOO,OOO by the end 0·£: 1979., 
Such borrow:tngs, may- be further increased when this' COmmission 
approves a refund plan in eonnectionwith another matter before 
it. 
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Paeific Telephone's capital ratios" excludio.g short~term' 
borrowings,. as recorded on July 31, 1979~. and' as adjusted to give· 
effect to the proposed sale of debentures a~e·· as follOws:: 

Funded debe 
Preferred stock. 
Common, equity 

Total 

July 31, 
Reeoraea 

53:..51. 
6.4 

40.1,' 
100.01. 

1979' 
ho Forma 
"·54.81.:, . 
"'6·~2· 

. 39;.0'-
100'~01.;· 

Pacific Telephone's estimates for "the : year .1979' "indicate 
the need for $2,,238,000,. 000 gross construction outlays: related 

, . . 

to customer growth and movement,. and for plant modemization. and 
replacement as follows~ 

Item -Cu.s.tome.r' growth . 
Customer movement· 
Plant modernization 
Plant replacement 

Total 

$1,.338,,,,000~,00():', '. 
, 405·,,000;;.:000:', 
, 334,,000~OOO:. 
, 161,000~,OOO;:'::, 

$2,238:',:000;000:. : 

Review of these estimates confirms. the necessity for" such' 
expen.ditures; however, the reasonableness of any eon­
stxuction expenditures will be' ~ matter to be dete:rm:Lned in 

mtw:'e rate proceedings. 
The proposed debentures are to be issued under an 

I 

indenture between Pacifie Telephone and Irving. Trust Company,. as 
Trustee. Among other things,. the :tndenture provides. that the 
deben1:tl:es may not be redeemed at Pacific· Telephone's- opt'i.onuntil 
on or after a date five years £:rom the date of the indenture .. 
Pacific Telephone states. that inclusion 0'£ this restr:tction' would 
result :r.n a lower cost of money for its' d.ebentures and would 
broaden the market further than would be the case if such proviSion 
were not included. 
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Paci.fic Telephone proposes. to sell the debentures by. 

means of a negotiated underwriting. by a nationwide group of 

investment banking firms.. '!he underwriters: would purchase all 

of the deben~es, in accordance with.a purcbase- agreement 

subst.:"lllt:ia.lly in the form· attached to the application as part 
of Exhibit E. 

Pacific Telepbone requests' exemption from competitive 

bidding requirements' because' of the size of the proposed issue 

and because substantial demands for' funds, both in the private 

and public sectors', coup-led with investors r expectations of high 
inflation rates have resulted in lUgh'interest rates and 'a' 
volatile market. Pacific Telephone states in its app,licatioll 
cllat these and other faetors would: make preoffering efforts· by a 

large number of underwriters' ,and clealers essential andtbat such 

efforts could be obtained by the use of a negotiated underwriting. 
Although Pacific' Telephone t s present plans contemplate 

selling the seca:rities. on a negotiated basis~ Pacific Telepbone', 
desires alternative authority to' sell them pursuant to competitive 

bidding in the event of substantially improved market conditions. 
Pacific Telephone is also concerned ' that the effective' 

interest rate on the proposed debentures may exceed 10 percent 

per annum, in excess- of the maximum· permitted' under the . 
California usW:y I.a.w, and requests a finding that sale, 0'£ the 
debentu:res at an effective interest rate in excess of 10 percent 
would be :tn the public, interest. 

Mr., Robert M. 30ses, treasurer for'PacificTelepbone,. 

testified for Pacific Telephone in support of its application. 

Mr. Joses testified that the proposed issue o£lO,OO~,OOO shares 

of common stock on which the shareholders. voted te> waive their' 
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preemptive rights bad been postponed by action of Pacific' 
Telephone's Board of Directors~ based on advice of the proposed 
lead 'Illlderwr1ter and the Board of Directors' assessment of 

Pacific Telephone's extremely uncertain financial outlook s·termning 
from. the Commission's decisions· ordering refunds in' the '~emand 
case" and reducing rates by $42 million in a rate' application 
tn which Pacific Telephone was seeking a $470 million increase. 
Mr • .Joses further added that. the disclosures required' in, an offer­

ing. prospectus relating to Pacific Telephone f s financial problems' 
would make purchase of Pacific Telephone stock unat1:ract1veto­

many investors and that at the present time· the common equity 
portion of the financial market is. real:tst~cally denied' Pacific 
Telephone. 

In seeking exemption from. the, Commission r S compet1 tive 
bidding. mle~ witness' ,Joses stated that the size ofoffering.~ 
the car.rently ex:i.st:£.ng unstable market conditions, Pacific Telephone's·' 
single A debenture rating, and the flexibility a negotiated offering 
provides in completing sach financing were all factors: that 

justified the granting of an exemption. 
Witness .Joses further testified that based on ,corrent 

market conditions the interest rate on the debentures may exceed 
10 percent and, therefore, requested, that the Comm!ss:£.on make 
appropriate findings and conclusions of law with respect t~ the 
Commission r s- jurisdiction and power to regulate the issuance· of 
debt securl.ties by public' utilities and prohibition. against assert~ 

ing usury as a defense to the payment of interest. Iri addition~ 

Mr • .Joses testified that Pacific Telephone will structure the 
sale as a New York transaction in which the New York laws will 
be- applicable. 
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Sidney 3. Webb, protestant, appeared' in the proceeding. 
for himself as a stockholder of Pacific Telephone •. , He argued 
that the application should be denied in its entirety and that 

Pacific Telephone should be required to finance its capital 
requirements, tbrough issuing additions.l eOIXlDOn' or preferred stock 
or some combination thereof.. Mr. Webb argued that considering 
Pacific Telephone's. low debt ratings,. high debt ratio.:.,. ~d prevailing 
high interest rates additional debt financing is not justified 
and increases the risk of further downgrading of debent:a:re ratings. 

With respect to Pacific Telephone "s request for exemption· 
from the Coumission's. competitive bidding rule, Mr. 'Webb argued 
that Pacific Telephone bad' failed to· make- a compelling showing 

tba t such exemption would be· advantageous to' itself and· its. 
customers; therefore,. should the Commission decide to grant 

Pacific Telephone authority to issue the debenture~, the:Commission 
should not waive its competitive bidding requirements .• 

Mr. Webb ~lso argued that there is· a strong. likelihood 
that the interest rate applicable to the proposed debent:a:res. will 
exceed'the 10 percent per annum. pe:r:mitted by Article XV of the 

California Constitution. He further po:tnts out that in Decision 
No. 90419 relating to Pacific Telephone's most recent, debenture . 

issue,. the Commission rejected his. use· of ballot arguments on 

the defeated usury eonstitutional propositions as. an aid in 

construing constitutional amendments.. In the present proceeding 
Mr e- Webb~ in attempting to strengthen his, position~ provided 
three citations!! which purportedly support the use of ballot 
argc.ments on defeated. constitutional propositions in eonstruing 
constitutional amendments. 

!! Miro v Su~erior Coart (1970) 5· Cal. App. 3d 87, 99; California 
Housin~ Fl.nance Agency v Elliot (1976) .17 Cal, 3d 575, 591;· . 
and ca ifornia Housing Finance Agency v Pa·titucci·.· (1978) 22 
Cal 3d 171, 178. 
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Discussion. 
We have in the past stressed the importance of utilities 

maintaining a balanced capital structure' in order to' be financially 
sound~ to maintain financial flexibility, and to- be- able to attract 

capital at reasonable rates·.. We are~therefore·,. deeply conce%tled 
with Pacific Telephone's. postponement of its, 10· millionsbare 
common stock offering authorized by Decision No. 90652 on· August 

14~ 1979, as· we believe a cODlDOn stock offering· is. necessary to 

balance the large: debt offerings issued or planned for 1979. On 

the other ha.nd~ we are cognizant of recent·materially,lmportant 
events and regulatory developments which may have an adverse effect 
on such common stock offering especially at a time when: the cap:ttal 
markets are extremely 1mstable· , .. which l1\8.yjust!fy' .... a:s ~a:ry.. ' .. 

postponement. We' will p·lace Pacific telephone on notice that·' 
the Commission considers such deferral to be temporary; and should 
Pacific Telephone seek. authorization to issue additional debt 
seeurities before the common stock sale has. been cOllSUmlDated ... we. 
will require Pacific Telephone to make a· strong showing: justifying 
such further postponement. 

Witb. respect to Pacific Telephone's. request for' authori­
za'Cion to dev.Late from the Comm:t$si.o~'$ competiti.ve .b1ddingrule,. 

we are of the opinion that the justification. offered by Pacific 
Telephone reasonably supportstbe granting· of such exemption 
in t:b.is proceeding.. 'We do not find that a sale on. a competitive 
basis is- always. in the publie interes.t. This deci~:!.on· is not 
intended to modify the· competitive b:tdding rule as· in! tially set 

out in Decision No. 38614 (46 CRC281. (1946)}. 
In Decision No. 834l~cLated September 4~ 1974, (Southern 

California Gas Company); Decision No. 88612, dated March 21,.1978~ 
(San Diego Gas & Electric Company);. and Decision No·. 904l~ dated 

. I 
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June 15, 1979, (Pacific Telephone);' am~ng others, this Commission 
held tMt the C:tliforni::l Usury T...:lw does not apply to the issuance 
and sale of securities authorized by this Commission. 

Although Mr.. ~.J'cbb in this proceeding has· provided 
citations in which election brochure arguments on defeated: con­
stitutional propositions were used in con·struing. constitu~ional 
amendments to support the S.:lme arguments he offered in connection. 
with AppliCltions, Nos .. 58·552 .lnd 5

1

8844, weare n~t movcd: tOI ch:xnge 

our previous holding relating to the c.::.liforniaUsury Law and' the' 

iss~ncc and s.:tle of secu:rit5.es authorized by this Commission. 

We re.af£irm this holding and conclude that i.f. the interest 
limitation of the Ca.liforni.:1 Usury lAw is exeecdeclbutit is 

determined tha.t the utility has need of external fund·ing. and ,that 

the transaction~ whether negotiate,d or by cOOlpetitive bid,. . is 

the best the utility can obtain b~>causc 'of market cond'itions.~, 

then the public interest reQuires this Commiss.ion to authorize. 
thei.ssuance 3nd sale of the debe instrument's. 
Findings of Fact 

1. Pacific Telephone is ~ Cllifornia c~oration operating 
under the jurisdiction of this ConmU.ssion. 

2. '!'he proposed debenturc' sale is- for proper purpo·ses. 
3. Pacific Telephone h.ls need for extern.:t.l funds for the 

purposes set forth in these proceedings .. 

4. The terms and conditions of the proposed issuance and 
sale of debentures, including the restricted redemption prOVision" 
.:l.re just and, reasonable and in the public intcres:t. 

5. The money, property;, or labor to be procuredol:" paid for 
by the issu.::mce and saleo£ the debentures he:ein. authorized is . 
re.:l.sonably required for the purposes specified herein, which 

6. The proposed de'!:>t: issuance will be o,ffered in a: 
relatively unstable debt marketa 
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purposes, except ~s otherwise authorized for accrued interest, 
are not, in whole or in p.:lrt:- reason~b,ly chargeable to operating 

expenses or to income. 
7. The s.?le of the proposed debentures should not be 

required to be at competitive bidding. 
S. '!'he debentures being unsecured,. no California property 

would become encumbered thereby. 
9. If prev~iling marl(et conditions necessitate that 

Pacific Telephone's debentures be issued and sold. with a rate 
of interest exceeding the limitations provided in Article XV 

, . . 

of the california Constitution, then' the pub-lic interes:t·requ.ires 
I . 

that the Commiss~on ~uthorize said issuance and sale irrespective 
of limitations contained in the california. Usury JAw •. 
Conclusions of LAw 

1. P'urSu.:1.nt to ple'l."l..:lry powers granted to- the- Legi.sla turc 

j 

j 

j 

by Article XII, Section 5 of the California Constitution, the" 
Legislature is .::tu.thorized to confer .idditional consistent powers· 
upon the Public Utilities Commiss.ionas it deems necessary-and 
appropriate, unrestricted by any other provisions of the ealiforn·ia 
Constitution. 

2. The Legisl.:lture has conferred upon the Pub·lic Utilities 
Commission the authority to regulate' the issuance of public 
utility securities, including evidences of indebtedness, and to 
prescribe restrictions and conditions as it deems reasonab'le 
and necessary (Sectio.os S16 ct seq .. of the Pub-lie Utilities; Code.) 

3. PurSWl'O.t to the plenary powers granted to the Legislature 
in Article XII,. Section 5 of the california ConstitUtion, it' 
conferred on the Public Utilities Comxnission the comprehensive 

II" . 

a.nd exclusive power over the :i.ssu.:Lnc&of p1lbli.c utility securities,) . 
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including evidences of incieb:edness, and the ~li£o·rnia Usury Law 
cannot be applied as a res triction on the Public Utilities. 
Commission's regulation of such iss~ances of public utility 
securities, including its ~uthorizOltion of a reasonable ra.tc of 
interest. 

4. If the usury limitation contained in Article >N of . 
the Californi3 Constitution and the Usury 'L:3.w Initiative Act is 
exceeded, but the transaction is authorizectby this Commiss·ion 
and the terms thereof are the b<!-s t' Pacific Telephone can ob.tain. 
because of m.:lrket conditions, P.:lcific Telephone,. its assignees 
0:' successors in interest~ will have' no occasion toatid canno,t 
assert any claim or defense under the California Usury Law; 
further, and necessarily, bcc<luSC of lawful.,.: issuance by Pacific 
Telephone of debentures in compliance with ;luthoriza ti,on by .. the 
Public Utilities Commission ~ persons col~ecting in'tereston such 
authorized debentures .:lrc not sub-ject to the Usury La.w: sanctions. 

5. Pacific Telephone has demonstrated conditions which)' . 
taken together, constitute a compelling reason for granting.·an: 
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exception to the Commission's long-standing competitive' bidding. 
rule; it is forseeab1e that given the rela.tively unstable debt· 
market conditions, the size of the proposed offering. and Pacific 

Telephone's debenture rating that the flexibility to not',use 
competitive bidding may result ill lower debt cost. 

6. Application No. 59090, should be granted'. 
7. The authorization granted: herein is for the pUt1>0ses 

of this prOceeding only and is not to be construed· ,as indteative 
of amounts to be included in proceedings. for the determination 
of just. and reasonable rates. 

ORDER 

IT IS ORDERED that: 

1. The Pacific Telephone and Telegraph Compauy (Pacific 
Telephone) may issue, sell and deliver, on or before'December 31" 
1979, not exceeding $300,000,000 principal amount of debentures 
in aceordance with t.he application and the terms and provision's, 
of a debenture purchase agreement subst.ant.ially in t.he form 
filed as a part of Exhibit E to the 8Pl>lication, with a t.erm' Dot 
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to exceed forty years. and with a maturity date'appropriate to 
the actual sale date. 

2. Said sale is. hereby exempted from the Commission's. 
competitive bidding l:U1e set for't1l in Decision. NO'. 38614 dated 
J'anuaxy 15~ 1946,._ as. amended. 

3. Pacific Telephone' is. authorized to exec:ute and' deliver 

an indenture ~bstant1allyin the form filed as Exhibit ~ to' the 
applieation~. with ma.turity~ interest payment and other relevant 

dates appropriate to the actual sale date of said deb.entares-., 
4. Pacific Telephone is. authorized to' pay on such debentures, 

an interest rate in excess of the max:tmum annual interest rate­
otherwise pexmitted under the California Usury Law, as. contained 
in Article 13 of the california Constitution and the Usury Law 
Initiative Act,. if market conditions- so require. 

S. Neither Pacific Telephone nor any' person purporting to 
act: on its behalf shall at any time assert in any manner ~ or 
attempt to raise as a claim or defense :in any proceeding,. that 
the interest on said debentures· exceeds the maximum pexmitted· to 
be- ebarged under the california Usury Law or any similar laW" 
establishing the maximum rate of interest that <:an be cba-rged 
to or received from a borrower. 

6.. Pacific Telephone shall use the proceeds. of the issuance 
and sale of not exceeding. $300,.000,000 principal amount, of said 
securities for the purposes stated in the application, (accrued' 
interest may be used for general corporate purposes) and may 

apply $35-.. 000 .. 000 of said proceeds to reimburse its treasury for. 

the retirement on November 15~ 1979 ,of :rts outstanding 3:-1/4 
percent debentu.:res. 

7. Promptly after Pacific' Telephone determines 'the price, 

or prices and interest· rate or rates pertaining to the sec:ur!ties' 
herein authOrized, it shall notify the CoDlDission thereof' in 
writing. 
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8.. In the event Pacific Telephone utilizes competitive 

bidding, in lieu of the notification required by paragraph-7 hereof'~ 
Pacific Telephone shall file with the Commission a written report 
showing as to each bid received, the name of the bidders, the 
price~ the interes.t rate~ and the cost of money to' it based upon 

said price and interest rate .. 
9. As soon as available'~ Pacific Telephone' shall file with 

the CoJDDission ~tbree copies of each prospectus pertaining to· said: 

debentures. 
10., Within thirty days after selling the debentures herein 

authorized to be issued' and -sOld,. Pacific Telephone shall file: 
with the CotllDission a 'letter reporting the amount of suc:b. debentures. 
issued and sold and the use of the proceeds -therefromsubs.tantially 
in the format set forth in Appendix C of Decision 85287, dated' 

December 30, 1:-975, in Application No. 55214 and Case No. 9832 .. 
11. This order shall be come effective when Pacific Telephone 

bas paid the fee prescribed: by Section 1904 (b). of the Public 

Utilities Code,. which fee- is $-138,.500. 
Dated __ O_CT __ 1=-O~19.;...79....;;...-__ , ~San Francisco~ california. 
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