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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAEE OF CALIFORNIA

HELLER & WEINER
A Professional Corporation,

Complainant,
L : Case Not 10465 L
vs. (Flled November 21, 1977)
PACIFIC TELEPHONE AND
TELEGRAPH COMPANY, a
coxporation, |

Deﬁendant.

: .

Heller & Weiner, Inc., by Frank Piro,
Attorney at Law, for complainant.

Cathy L. Valentine, Attorney at Law, -
tor detendant.

Complainant is an incorporated firm of attorneys.
It has several telephone numbers in a rotary’ arrangement. It has
an answering service which picks up calls to complarnant s prrncmpal
number on weekends and daily after working hours. At one time the
answering servzce would couple all of the numbers together by means.
0f extended dral-ups on each of the four subsidiary lrnes. By means

of these dial-ups, which left all of the four nunbers engaged for as

long as 60 hours, the service was able to answer all of the numbers,~‘

while allowmmg complainant to avoid paying for moxe than one’ lzne
to the service.

By Aprzl of 1977, defendant had - acqu;red the equrpment
Decessary to commence Single Message Rate Timing. (SMRT) on Los-
Angeles,area business phones (Decision No. 83612 in Appllcatlon‘
No. 53587 (1974) reported at 77 CPUC 117, Cf TURN v PT&T Co. -
(1978) Cal., 34d). ‘ : '
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The comnla;nant did not realize that the change o txme—1'
metered ratcs had occurred or that its ottended dmal—ups would
therefore beoome very expensive.  If it had rocognlzcd that the tlme‘f
charges would amount to as much as $600 per month, it would have ended,
the practice. meedlately. Instead, however, the practlce contlﬂued
until somet;me in June, producing approxlmately Sl 600 ;n time
charges. o

The complaint, in effect, seeks to reli ieve compla;ndnt
of the obl;gdtzon to pay any of the charges in question and for
reparation to the extent that they have been’ pald. v Dcfendant _
responded contending that the complaint failed to state a cause of -
action, and ml;representcd the findings,. and the cv;donce underlylng
those flndlnqs in Application No. 53587. Thexe: followed a ser:.ee o:t?‘=
pleadings with complalnant raising new theories, and defenoant chal-;
lenging ohem.as defective. ‘ 'w Jo |

Oral argument was held before Admxnlstratlve Law Judgc .
Gilman in Los Angeles on Maxch &, 1979, to determine: 35335 alia whlch
of compla;nant s theories it was prepared to gtand on, and whether ‘

- any of them could be dismissed as not ctatlng a cause of” actlon.‘_l
During the coulse of the proceecdings, compla;naut was dlrected to —”’f
expressly respond to defendant's claim that it had provmded,multlpleff

tices of the impact of SMRT on extended dialers, both ' meedlately 1:
hefore and zmmed;ately after the institution of mcterod servmce. -

We .can state the position of the. partles very s;mply.;
Complainant contends that it should have been expresslyﬂ personally
warned of SMET s impact at the tine Appllcatlon Yo. . 53587 was flled,.
that it was entltled to ;gnore or overlook suboequent warnlngs, and:
that the failure to send that first warning was the cauge of the:<
$1,600 loss.“ Defendant, on the other hand, contends that Lt Wau
under no duty to provide that tjpe of notice in. . l972 and that it

is complalnant's own failure to heed the 1977 notlccstwhlch caused
the injury.

1/ None of complalnant' pleadings have spoclfled the amounts pa;d
ox the amounts withheld. _




® ' | L 10-23 ,#Si. R

C. 10465 - tt/dr *

Thc other issues raised by comola;nant need: not be
discussed. Thcy are obviously mere pleading dcvxccs, des;gned to
relieve the pleader of the necessity of resnondlng dmrcctly to
defendant's cla;m that it provided multiple contcmporaneoue
warnings of SMRT s zmpact- ‘ C A

Desnzte the ALJ's direction, compla;nant has- not admztted'
or denied tha* the warnings or notices were sent ox. recemvcd
Becauvse of conbla;nan s failure to plead on an 1mbor ant Lssue,
we will adop* f;ndxngs.adverue to it on that issue. In- the fzrst
place such a result is logical; if compla;nant could truthfully
deny that it'was warned, we would expect that it would naturally
‘rush to make’ its version of events a matter of record Such a
resulte iS‘al 50 approprxatc procedurally, Ln a court actLon,
paxty who xgﬁore, a demand to adm;t or dcny is deemed to have -
adnitted (cf Section 2033 of +he Code of Civil Proceduru).

meola;nant, conced;ng that no statute or: xul@ exprcgsly
required such a warning at the time Appllcatlon No. 53587

was £iled, attempts to find one implied in Rule 24.- That rule,
however, is clearly intended to‘prov;de the kind of not;ce whlch
demonstrates, that the xwecipient had an oppoxtunity to be heard..
Since complaznan€4conceded at oral argument that lt would havc
had nothing to ccitribute to the hearing on,the appl;catzon in \ 
question, xt cannot state a cause o:,actxon.based on que 24.

Fir Sings Of Fact

1. Complainant was directed to cxpressly lndlcate whethcr
or mot it rccelved any of the allcged warnzngs from deﬂen&ant
concerning the inerease in charges produce& by thc 1nshxtut1on
of SMRT. : o

2. Ccmplaidant has not complied. It vhould be treated as 1f~'
it had expr essly admitted the txuth: of dcﬁendant' allegq;;ons on |
this issue.’ RS
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3. Defendant sent three warnings. If£ complamnant had heeded :
either of the first two it would have terminated extended d;al-ups “
before SMRT commenced, saving approximately $1,600 in time charges;
If complainant had responded to the third, it would have incurred
only a lxttle more than one month's time charges. _

4. Complaxnant ignored or overlooked these notices. This'
caused complainant to incur the charges in question. |

S. If notified of Application No. 53587, compla;nant would |
not have appeared or participated.

6. Complaanant has admitted that the applmcab;l;ty of SMRm
to business serv;ce is reasonable.

Conclusions of Law

1. Defendant was not required in 1972 (when Appllcatlon
No. 53587 was filed) to provide warning of the consequences of
SMRT billingi should the Commission approve it, for“the‘ptrpose‘
of emabling customers to avoid time charges.

2. Complainant has failed to state a cause of action..

3. The relief xequested should*be‘dehied;
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IT IS BEREBY ORDERED that the complan.nant is ent:.tled
to no rol;ef in this proceeding.

The effective date of this order shall be thlrty days
after the date hereof.

Da‘ted 0CT 2= 1979 » at San Francn.sco, Cal:.forma.

Commdssioner Vornon L. Sturgeon, being ) &dbmnt
nocessarily absent, did not participate . _

in the di...po..ition of this procoodmg | o




