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Decision No. ~ 90928 OCT 231979 
rm.rniflffD'n Ri" " .' 
~'}uO @iJud~l, 

BEFORE THE POBLIC UTILITIES COMMISSION OF THE, STATE OF CALIFORNIA 

HELLER & WEINER, 
A Professional Corporation, 

:Complainant, 

) , 

) 
) 
) 

·V·s. 
) 
) 
) 
) 
) 
) 
) 

Case No., 104&S 
(Filed November~2'l, 19-77) " 

PACIFIC TELEPHONE AND 
TELEGRAPH COMPANY, a 
corporation, .' 

Defendant. ) 

----------------------------) 
Heller & Weiner, Inc., by Frank Piro, 

Attorney at Law, for complainant. 
cathy L. Valentine, Attorney at taw, 

for defendant. 

O.P ! ~:r 0 ~ 

Complainant is an incorporated fir.m of attorneys. 

It has several telephone numbers in a rotary'arrangement. Ithas 

an answering,' service which picks up calls to complainant t s principal 
I . 

number on weekends and daily after working hours. At one t~e the 
answering se~ice would couple all of the numbers together by means 

of extended dial-ups on each of the four subsidiary lines~ Bymeans 

of these dial-ups, which left all of the four numbers 'engaged., for as 

long as 60 h(,urs, the service was able to answer all of the numbers, .' 

while a11owilo.g complainant to avoid. paying for more. than one line· 
to the servit:e. 

By:: Apr~l of 1977, d.efend.ant had acquired .the equipment 
necessary to, commence Single Message Rate Timing (SMRX):on Los 

Angeles area' business phones (DeCision No. 8'3612 in Application 

No. S~5S7 (1974) reported at 77 CPOC 117, Cf. TORN vPTGT' Co. 
(1978.) Cal.,! 3d) • 
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Ther com'Olainant did not realize that the change to tiIne-
.. ;: I 

metered rates. had. occurred or that its extended dial-ups would 
I: " . . . 

therefore ~c:ome very expensive. If it had recog,nizcd that the time 

cb.al:ges woulc1l amount to .:loS mucl"l as $600 pcr mo'nth:,itwould have endeo. 

the practice :im:nediately. Instead, however, the practice cont,inued 
until sometinlo in June, producing approximately $1,.600 in time, 

charges. 

Th~! complaint, in effect, seeks to relieve compl.;).inant 

of the obligo;Ltion to pay any of the eh.:l.rges in qu:estion ,and for' 
. 1/ " 

reparation to the extent th.:l.t they have been paid.- Dc,f,cndant 
, ' 

responded cor.Ltendinq that the complaint failod to state ,a. cause of, 

action, and nLisrepresentcd the finding.s,. and the' evidence underlying 
, 

those findingrs in Application No .. 53.587. There followed'. a series 0,£ . 
" • 1 ••.•• ' 

pleadings with complainant raising new theories, and defendan,t chal-,,' 
,I-

longing them as defective.! .. 

or.;h argll.'ncnt was held before Administrative I~w Judge 
. . 'I . 

Gilma."'l in Los~ A.."'lgeles on March $,. 1979, to dc·tennine inter '~, which 

of com?lainat~tt s theories it W.lS pre~red to s:tand on, ~mdwhether 
any of them could be dismissed as not st.J.ting a causeo:f:action ... 

Ourins the c~~u:se o·f the proceedings,. complainant was directed t; .,.,,--
'! ' , 

expressly res,pond to defendant's claim that it. had'prov:i:dedm~ltiple 

notices of tiLe impact of SMR'l' on extended dial~rs,,. both. 'immediately 
::>efore and inlmed.iatcly after t.he institution .of metered!servi~e· .. 

We :'can state the position of the partie's verY;Sl.Inp.1Y. 
'~ " 

Complainant cO:'l.tends that it sho~ld have been expresslY'"ipersonally 
warned of SMRT's ir.tpact at the time Application No,. S,3'SS7was, filed·,. . 

, , ..:1 ".' 

that. it was entitled to ignore or overlook subsequent' w(:Lrnings;' and' 
. 'I' 

that t.i.e failuX'c to send that firs,t warning was the cauSe,. 0'£ the 
, , 

$1,600 loss ... Defendant, on the other hand,. contends that.it wa.s 

under no duty to provide that type of no't~ice in, 1972,. arid that it 

is complainatLt's own failure to heed the 1977. notices which,' caused. 
" 

the injury. : 
.': ' 

~1""'l7..-:':N~0"'n-e-' "'o-:-f~c"'c:)"""':n"'p"l;"I~a~i"'rul.~n":"t~'·":"$----p"l;"1"":"c"'a"".'la""in~9"'S~h"'a~v~c~s"'p"'e"'c""i-;Of"'i"'e"".'la~t"'l':'h"'e-"'arn~o~u~n-'t-s-. ~,p"""'"lai-a:
or the amc:~unts wi thhc-ld. 
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The: other issues raised by compl3.inan t. need' nOit.. be 
, ,I, 

discussed. They.lorc obvious.ly mere pleading devices" designed to; 

~ relieve the pileadcr of the necessity of respondin~ directly' to 
" . 'j" 

defendant"s cilai."n tl"lat it provided multiple contemporaneous 

warnings of SMR'l"s impact. 
Despite the AL::I's direction, complo.inant has not admitted 

or denied. ~~t the warnings or notices were' sent or rece;ived ... 
, , , I 

BeCoil'l;se of cO::lplainant's failure to plead O!l an important i.ssue,. 
we will adopt findings adverse· to it on tMt issue. , In.the firs,t 

I 'f , 

place such a· resul t is logical; if complainant COUld. truthfully' 
deny that it;was warned, we would expect that it would naturally 

, " "I " 

rush to makc:its version of events oil matter of reeord.;S:uch a 

result is al.:so appropriate procedurally; in a court act:Lon:~, a' 
I ' , • 

party who ignores a demand to aemit or deny is deemed, t(~· have 
',1 i .. 

admitted (ef: Section 203·3 of the Code of Civil Proeedurc~). 
~ , < , ' ; , ' 

Complainant,. conceding that no statute or.ru14~ expressly' 
required such a warning at the time Application No:. 53Ss7~" " 

,I 'I . 

was filed, attempts tOo find one implied in Rule .2'4. TAa.trule, 
1 ,,' 

however, is :clearly intended to- provide the kind' of notice which. 
, • "~ , I, • 

de."nonstr"'tes: that:, the 'recipient had,an opportunity to b~ heard., 

Since compla.inan~ili conceded at oral argument that it wo~~dhav~ 
had :'lot.'ti:o.g ito cC:;;ttribute to the hearing on the app.lication· in 

I' " ! ' 

question, it ca."lnot state a cause of action, based' on RU!le 2'4_ 

Findings Of Faet 

1. Com?lainant was directed to·expre'ssly indicat.e whether' 

or not it received any of the allegcdwarnings, from, defendan't' 
., 

concerning the increase in charges produced' by the inst.itution . 

of SMRT. 
2. Com?lainant has not complied. It should be treated as if· 

it had expr~!'sslY admitted the truth of' defendant" s alle9,a,ti~ri~ 'on 
this issue .... 
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3. De:fendant sent three warnings. If complainant had heeded 
" 

, either of tl:l:e first two it would have terminated extended· dial-ups 
before SMRT commenced,. saving approximately $1,600 in time charges'. 
If complainant had responded to the third,. it would have incurred 
only a li t~e more than one month r s time charges. 

4. Complainant ignored or overlooked these notices. This 
caused complainant to incur the charges in' question. 

5. If notified of Application No. 53587, complainant would 
not have appeared or participated. 

6. co:~plainant has admitted that the applicability of SMR'I' 
to business service is reasonable. 

ConclUsions of Law 

1. Defendant was not required in 1972 (when Application 
No. 53587 was filed) to provide warning of the consequences of 

" 

SMRT billing, should the Commission approve it, for the purpose 
of enabling customers to avoid time charges. 

" 2. Complainant has failed to state a cause of action. 
3. The relief requested should be denied. 
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ORDER - -- --
IT IS HEREBY ORDERED that the complainant is entitled 

to no relief in this proceeding. 

'I'h;e effective date of this order shall be thirty days 
after the date hereof. 

Da:ted OCT 23 1979 


