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Dec:i.sion No. 90929 ' O~T 231979, 
. , , 

BEFORE 'lXE. .POBLJ:C ~~IES COMMJ:SSJ:ON OF THE STATE' OF CALIFORNIA' 

Me:rvi.n R.. ~Lil.ey, 1 
1 

Complainant,' 1 
1 

v. 1 
1 

Job:c. B. Willi&ns,. dba Donner Lake 1 
Utility company /. 1 

1 
De£endant;. , ) 

--------------) 

... 
caseNe>..10690' 

(Filed November 9~: 1978l 

Raymond M.. cadei., Attorney at Law , for • 
. John: B .. Wl.ll.iams,. defendant_ 

ORDER OF DISM:tSSAL 

Mc!rVin. R.. Bailey,. (complainantl filed his 13-page: complaint 

with 2~ pag4~s. of attacbments on November 9', .1978:. In. substance the 

complaint alleges a billing dispute arising. out of· complainant '5 

purchase on December 7,. 1976· of residential property with: water 

se-""Vice proVided by John B.. Williams, dba Donner take Utility Company' 

(defendant). Complainant alleges that the property was conveyed to 

hi::n (escrow: closed) while he was out of the country and that he did" 
. ".', 

not take phYsical possession of, the property until September 2:0,. '19.17 .. 

He also al.l:eges that the property was. rented to- a tenant between 

," 

March 1, 1977,. and AUgust 31,. 1977.. He does not state.who, if· anyone, , 
occupied the house between December 7, 1975,. and March 1, 1977, or', 

between AUgust 31 and September 20,' 1977.· :a:ebe~ieves that the water, 

bill 'for the period of the tenancy was paid bythe·.tenant. 
!, 

" 
" 
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The, complainant further all~9'es. ,that when· bJ:~ ,took possession " 
of the. house. on September: 20:,. "l.977,. .the water service :!was 'found' to. be'~":':/' 
on.. "'!hereforeft

,., he. states., ."it was. not necessary tC>-,eontaet anyone ,:>1' 

to have these.rv:L.ce tUJ:Jled 'on .. • Compla:tuant ela:iln.s. that,.: &.nce he: 
I, . ' 

was new to the. area,. he "assumed that water service was ineluded.i:a:: 

the proPerty taX rate; as' it is. in. other communities. C=Lnl which 
(he: hadl lived. .... · 

1.t was. not until certain water. outages' occurred' (W'hl:ch ' 

were the basis of case No •. 10521),: 'complainant states,~ that he. 
lear.c.ed of the existence of the defendant.!! compla.i.llant ' excuses:.' 

his failure to report his. existence as' a water custom~~r to- defendant 

by ~guingamon9' other things,. that: (11 seJ:Vice' was poor ~d there

fore defendant did not desel:Ve' compensation, (2) he w:a.s never 'billed,. 

(3) it was.. the duty of the ·water company to deteJ:m.iJ:le·', bY' regttlar 

inspections. what water serviees. were on,., and C4l no· l,aw required 
• I • I 

h:i:Il to come fortb. and contact the, utility company if' the: water - . 
was.. found to be on at the time of physical possession' .. 

By letter dated' April 17,. 1.978,.. the complai~t was' billed 

for $3·76 .. 5(1 of past -due watercha%:ges. .. ,The tota~ included $1~4 .. 50:,. 

which defendant now concedes. was properly payable' by ,~e' for.ner 
owner of the property.. The- rema ;nder of $192.00 consisted· o,f annual " 

, 
charges. of $96.00 for each of the years 1977 and 1978;": The: letter 

required payment by May 3 ~ 1978; under threat of disco~ection.. In. 

response: to the letter, complainant santa check date:d April<2S.~: 19:78:, 

for $96 ... 00:: to' the Commission .. ' This sum. was disbursed;; by ~e,staH·- ; 
to the. defendant on. October 19', ~97.S,. in connection. nth: a: related 

I, 

" info:cnal complaint matter.. '~ 

y The outages referred to occurred between Septembe::;, 1977,. and 
Februar'lI,. 1978., according to the complaint in case:- No:.l0S21. 
'!hat complaint was. filed March,16, 1978:, and Mervin. It..Bailey· . 
was one of the compla; nants... HearingS' were held lI:ugust Sth and 
9th, 1978, and the matter was concluded by Oecisidn No~, 8'9.9'56·, 
dated FI~rua:z:y 14, 1979.: 

II' 
" 
I 

" 
, . 
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A. new bil.l.,. .dated June 20,. 19:78:, :was later sent· to the· 

complainant requ.iring pay.men.t of a total of $2:00 .. 00:,. consisting of 
" 

$8.00. for the. period of December 3, to. 31,. 19.76·,. and annual charges: . 
'1 • 

of $96 .. Q.Q. -per year for 1977 and 1978:. On' August 15,. 1978, the 

defendant disconnected compl~5nant~$ service· for nonpayment. . . . ' 
Al:most three months el.apsed. before Compla.i.nlLtl.t filed 

'j ~, 

his. formal ,complaint. on NovembP..r s., 1.9-78:.. On. December 5,. ':19'78.,. 

complainant deposi.ted an. additional $104' .. OQ.with the Commission and 

on Decembe:r' 9,. 1975,. his. service was :restored ... ~ His tJ:otlbles,.. however,.. 

were not yet at an end.. In January 1.979:, he was billE~d $96.0.0. for 
., . 

water se:rv:Lce for the year 1979'.· When' he failed topa.y the. bil!.,.. 

his s~ce was disconnected on May 2,. 1979:... On May2.S,. 1979-, com- ' 
, . 

plainant deposited $4Q.-QO with. the: Comm; ssion, :repres4~nting: $8;~OO 

for each. of the first fi.ve months of 1979".. He offered. tOipay $8: .. ao: 
per month therea£te:r= if his: -servl.ce· was: restored.. This. offer was 

'; . " 

inconsistent wi. tho defendant's. tari£f$ and was. decline1:I.. On:. June- 13·,.. 
~ , , - , 

~979·,. complainant depos:i.ted. an. addi.tionaI. $56· .. 00' with: the commissi.on;; 

and his service·~·res.to:red the-smneday .. 

Procedural. Background 

'!he' defendant ·filed.:tts· anSwer on January S:,. 1979. There

after, attempts by tb.ecalendar' clerk tOI contact complainant' by 
" 

telephone 1:0 estabJl~ agreeable hearing dates were unsuccessful 

due to complZl; nant'~· absence ... · Hearings. were' neverthe:less set .for 
March 20, ~979:, in San Francisco. and complainant was:dulynotified 

by notice of hearing and letter mailed February 6·,. 19!79'~' 
·1. 

Complainant :responded' by letter dated Febn-..a.:ry 22',.1979" .. 
that he had: not recei.ved a copy of defendant r s answer· from the 

Commission, and asked that a filed copy be provided ~~d that the 
hearing dates be· postponed in order to allow him tim~~to.prepa.re· 

. . • :i" . 

his case., ., He stated in addition:. that he was not avaj~lable,on 

March 19 and 20 4" the dates set for hearing. , NO. explcmation-·o.f- his 

unavailability was offered'. He also.' requested. that ,~ilfu.ture 
commun:i.cations w:tthlUmbe by mail .. ' 
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Pursuant to complainant ~ srequest, the hea.r:lng-dates.,:rn 

Ma:reh. we:ceeanceled, a copy of the answer was providec3, to> him,. and 
" 

alter.native dates in. May were suggested.. Complain~'t:: was instructed, 

hy letter dated Marcb..l, 1979:,. to· advise: the. Adm;njst:~ati.ve',Law 

Judge. ';hich of the. three elates'in: May he preferred,. o:t:-to·,' suggest,. 

three dates in Mayor the first two weeks of JUne· con:~enient,t~him. .. 
By letter dated March. 21,. 1979,.. complainant! replied:: 

"'l!baJ:lk you for sending a filed- copy of ~Ans",er to
Complaint~. ~rue, I did receive a copy from the 
defendants' counsel but found it unacceptable' 
because there' was no- proof from you or' the' POC 
tha.t an answer had ever been filed.. Also,> there 
was. no proof the copy sent to me· by the de.fendants' 
counsel was. identical to· the one fileel_ Of the 
14 copies required' to be filed by the defendants· 
CRuJ.es. l3. .. ~,. 7, Ill, it is: logical that I.~oUld 
be on the distribution. list... I.t is. mYipos:i tion, 
that neither you nor the PUC were iriconveD~enced 
nor the hea.ri:o.g. undul.y delayed by my requeist to· 
show proof: an. answer was filed and a. copy :sent 
to' me .. II' ' 

" 

Compla:i.nant t:hel:l. listed. five defects. in the!.. defendant's· 
. ' . !. 

ans:we:: ,. based' upon· whiehhe' refused: the answer and r~~tul::ned. it to, 

tl:le Admin; strati.ve· LaW' Judge_ lIe requested that the";;defendant be 

ordered to comply with. the Commission r s rules.: and to·; correct the 

alleged. deficiencies, stating that: '"Until these issues .have been 

resolved,.. a.. definite date cannot be set for the. hearing."' 

On March 26,. 1975,. the Admfnistrative Law Judge· responded. 
)' .. 

by letter. to each. of compl"; nant' s assertions regard:i.nq., defi.ciencies. 

in: the defendant t s answer,. concluding. = 
"In my opinion the answer was filed and serl7ed in 
accordance with the commission' s Rules of :I?ractice' 
and Procedure and 1.5 sufficient. The case:'is now 
read.y for he.arinq. l>lease advise me by April' 6, 1979',. 
which of the dates mentioned in my letter 'of' March. 1,. 

. 1979,. you prefer. :tf:t do not hear from ~ou by April 6, 
I will assume that each. of the proposed hearinq days. 
is satisfactory to· you and will set the ,ma::tter: .for 'the 
one Mr _ Redlnon prefers .. " . 

-4~ 
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follows: 

I 

'Complainant responded by ictter dated March: 29', 1979,., as 

"11y preference for a hearing date will be du:ring the 
first two weeks o,fJune. No specific dates: can be' 
given at this time due to the way my days c'ff are
allotted. A bid system is used whereby dayis off' are 
awarded according to seniori'Cy _ On 'the 15,tl'l of the""""'" 
month prior to- the month the days off are tl~en'''' ,the-. 
b-id is awarded; i.c. on May lS·th I will knc:wthe days 
off for June.' 

I 

'''The' bid for June will be submittcdas follc:ws;:firs.t 
choice,. June 11 - 15th, second: choice, Junei 4· - 8th. 
'this i,s by no me.:l.ns a guarantee that I wi 1::: be 
.:I.warded one of these' periods. ' You will bc-:iadvise<l 
on May lSth,. my availability for June. Unfiortuna.tely,. 
this is most likely an inconvenience fo·r cV·eryone· 
involved, but no alternatives c,,"(i:::t. Shoul:d a con
flict arise with Mr. Reo.."\'\on' SOl.vailability~: I w:Lll 
be asking for priority since my profes.sion;directly 
serves more people than his. : 

~Your patience on this matter is appreciated •. " 

It is obvious from this 10lstcommunica.tion.:,thatthe' 
I 

proffered dates in ~y were . peremptorily rej.ected by:!complainant,.. 
I , 

for as of' y..areh 29, 1979, he could not h.ave· known hi$ d.ays o,ff in 
, ' 

lI..ay. That inforll'lation-wou.ld. only have bcenavailwle; on Aprl:l 15_' 
~ 'I'. I 

Nevertheless,. the ACministrativc Law Judge'rcp-liea. 

!1ay 7, 1979: 
" 

"Regarding your letter of Mzl.rch 29, 197'9, I :will'set 
the date for hearing in June as soon as you advise 
me of your preferred dates and after I havEl confim,ed 
those a.ates· with Mr. Redmon." ' 

" 

In a letter dated May 23-,. 19·19, complainan1: co·ncluded: 

"Due to the numerous incidentsY' created.by:OLUC[defendantJ' 
since filing Complaint 10590, it is my in.t~mtionto amend 
the original complaint., I am thereforc'·requcs,ting .. a .•. , . 
July hearing date. ·io.,'hen my July days off have been .aw~rded,. . 
I will.notify you." 

Here ,complainant apparently refers to; the May 2,': 1979~ discon-
n.ection, diseussed above. I • 
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By letter to complainant dated ,June 18:,., 19:j~9'r-the a.ttorney' 

for the defend.a:c.t indicated his preference for a. he~in9" date:' It'at 

any time during the month. of July whi.cl:l. is- available.! to you .. '" 

Raving the agreement of both. parties, on a' hearing- date

sometime in July, the Admfnfstrative- Law JUdge- wroteo,:to; the-
, I 

complainant on JUne: 21" 1979',. reqc.esting. that he' send' a's.tatement of 

his days: off in. July by-June: 30" 1~79' a.t, the" la.test.. No, response 

was received. 

Early i:c; July the Administrative Law: JUdge'; asked, the' 

calendar c,lerk to set· a. hearing on July 23, and 24.. ~~he calendar' clel:k 

spoke with complainant on the telephone· on July Sth .. ~ According to 

her Ilotes,:~ which have been made a part of. the corres]?ondence in. , 

this proce:eding r- ~omplajnant stated that he was-, amen(~q, the· complaint 

and he reqc.ested a. date- in AUgust.. Nevertheless, thla hearing was 
, I 

set for J'u:ly 23 and 24 over the objection: of the COml?Iainant .. 
.. . I I 

Complainant respond.ed by letter dated July! 10, 19·79~,. 

as follows: 

''''During the- last half of June',. :c was incommllllicadoi 
due mostly to, being outside the contiguous: United 
States_. Hence',. I did not know and was unable' to. 
notify you of my July availability., The-· circtlm-' 
stances involved were beyond my control .. 

ttAs. discussed nth your clerk July 5th,. :t wil~ n.ot 
be avai.lable July 23rd nor any other d.ay. d.w:in.g
the balance of the month. .' Due to an illness- it 
was necessaJ:Y to take sick leave early in July. 
M1" days off for the month have therefore trans-
pired.. . . 

ItAu9\1St days. off have been, bid for the last: half. ' 
of the -month. Precise infox:mation will be: forwarded 
to- you upon my receipt. This time' frame appe'a.rS-' 
mutually acceptable to all. parties as ari.alterna-. 
-t?-ve- to- a. JUly hearing. 

"'Thank you for your patients (s.ic) and unde;rstandin.g' 
concerning this. matter .. It-
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Th:i.s request, for a: continuance to, another undisclosed 

date was; ~pposed by' defendant '.~,.letter of JUly' 13, 1979', and, den!ed 

by letter of the Adm.inistrativ& LaW' Judge- dated July: l3:,.1979~ 
Complainan,t was. advised that: o'~:: 

"~he Comm:i.ssio:c. is: no1: obliga.ted to set yow= case for 
hearing only on a date- convenient to, you" ~~specially-, 
in light of your' repeated refusa.l even: to,!~uggest such 
a date. 

"'Since you. are- the' moving party, ,your failU:l:'e" to appear 
for hearing on July 23, 1979, will result in a recommen
dation to- the commission tha.t :your case· be;1 dismissed for 
lack of prose~tion.'" ":, 

'!he case came on regularly' ~or hearing ,at 10:00 a .. m.. 
July 23, 1979,. in. San Francisco,. pursuant to notice- ,duly given of the 

time and place of hearing.. '!he defenciant,.John. :8.. Wi.lliams, of Reno,.. 

Nevada,. president and owner of Donner Lake Utility, Company,. appeared, 
, ' 

personally and by Sacramento counsel. Since'the complainant, failed 

to appear at the hearing,. defendant's counse,l made· an oral. motion 
, ' 

to dj.smiss the proceeding for failure- of' prosecution.. 'rhe'motio:c:. 

was taken. under su.bmissio:c... 
"A telegram.. from. complainant was' received l:~ the Commission. 

" at 10:2& a.m._ on JUly 23,. 1979', requesting a. contin'\J:ance until August 
'I 

IS" 16, 17, or 20,. 1979.. No. facts: were' offered sup].:orting the 

request for a. continuance_ It was not. delivered to-:the Administrative 

Law Judge until after the hearing had adjourned. 

DisCtlssion 
" 'rhe above narrative on. the. procedural history of this, 

, 1 , 

matter clearly shows the complainant has not made a"· goodfa:i:.th' or 

tilnely effort to bring" this matter to hearing'~, We have extended 

the complainant a. reasonable opportunity for a heaJ:'~:.n9'; he has, not 

met his end of the obligation.. If we were to, conti%l.u.e 'to· attempt 

to set hearing'S we expect only a continu.ation of broken commitments, 
. " .. '. , 

and further waste of staff resources. Accordingly" based on' :the . 

following findings of ,fact and conclusions of, law, we believe- the 

complaint should be dismissed. with prejudice. 

-7-
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Findinqs of Fact 

1.. Defendant has billed complainant for: a total. of $296·.00: 
" ' 

representing charges for service' between December 3 ~ 197&,. ,and ' 

December 31,. 1979. 

2.. Complainant has. deposited. with the. Commission, during 

the pendency of both his infol:lllal complaint and this. proceeding ,. 

a total of $296 .. 00 r of which $95 .. 00 was. disbur.sed to' defendan.t on 
, " 

October lSI,. 1975r by the staff., The' sum of' $200 .. 00' remains. on 

deposit with the Comm.ission ... 

3..'comp1ainant1 s property received service- for only 24, days, 

~ December, 197&,. assuming transfer of ownership' occurred on 

Deeember 7, 1976.: Accordingly,. 24/366th of the-annual cJ.'larg~ of 

$96.00, or $6.30, is. payable' .. 

4_ The entire annual charge' of $96,.00 is: payable for 19:77'_ , 

5.. Complainantrs property' received service for only 249 days; 
. f ';." 

in 1978_ ,Accordingly,. 249/36Sth. of, the annual. charge: of $96~OO,~ or 

$65 .. 49',. is payable .. 

6_ ,Complainant's' property received service' for only 322: days:. 

in 1979_ ,Accordingly,. 322/36Sth of the ann~ Charges: of $~6";;:OO',. 

or $84.69 : is;?ayable·. " 

is: 

7 .. ,~e total payal:>1e by comp1ainantfor the disputed: period 

1976-
1977 
1975. 
1979' 

Total 

$' 6, .. 30 
96,.00: 
65· ... 49: 
84.69; 

$,252.48 

8.. 'Since complainant has paid $96·.00, the amoUnt remaining 

due is $156.48. 

9. Of the $200.00 on deposit with the Commission$1S6.48: 

, should. be· disbursed to defendant and $43.52 should" be' di:sbursed to, 

complainant. 

-8-
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10_ _ Complainant has- been. uforded severa.l. opportunities to' 

be heard but has. in each case failed,.. neqlec:ted,.. or refused tOI take 

advantage thereof.. The reasons stated for .such refusal,.. failure, 

or neglect: are lacking in: that pa:rticularity necessary for assigning 

to them. aJ:LY credence .. 
i' 

Conclusions of Law. 

l.:Complllinant's conduct. constitutes; inexcusable- dilatoriness;' 

which has imposed unjustifiable burdens upon the· staff and the' 

defendant •. 

2.. The Commission has. no duty to coerce a moving .. party into:·· 

the courtroom. The- requirements: of due- process are fulfilled when..· 

reaso:c.aDle opportunities to, be heard have been provided, despite-a· 

party's failure'" refusal,. or -neglect to' take advantage' thereof .. 
3... Reasonable- opportunities to- be· heard have·- been provided: 

to complai:c.ant_. 

4.. Complainant has- altogether failed r refusedr or neglected 

to take' advantage of the- opportunities:. to- be heard' provided by the: 

5-.. Compla;nantrs fad-l.ure,. refusal, or neglect,.. as. stated 

in Conclusion 4, are wi.thout adequate excuse or j·ustification ... 

G·. The- complaint should be- dismissed with. prejudice _for· 

lack of prosecution. 

7 .. The funds on deposi t with ·the: commission should be 
disbu.:rsed in. accordance wi.th. Finding 9: .. 

-9-
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O'RDER --------* 
IT" J:S ORDERED that: 

1. Case' No, .. 10690 is dismissed, with: prejudice. 

2.. From. the $200.00 on. deposit with. the Commission $156 .. ,4',8: 

sha J J be disbursed to the defencIant JObll. B. .. Wi~liams:,. dba. Do:n:c.er 

Lake Utility Company, and $43.52: shall be disbursed' to: the 

complainant Mervin..· R... Bailey .. 

''!he- effective- date of this order shal~be' thirty days.. 

after the da.te hereof_ 

,.',1. 

Dated OCT C~ifornia ... ' 

C0mc1z:1Q~Qr Vor.non,L. Sturgoon. being 
ncce:~r1ly ~b:o~t. did not ~1e1pato 
in t.l:o d1spo:.1 t10n or this procee<UJlg., . 

-10-
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