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BEFORE THE . ?UBLIC UTILITIES COMMISSION or TEEZ S'I.‘ATE OF CALIFORNIA.

Decisﬁ.oﬁ: No. _ 90929 ocT 231979,

Mervin R. Bzu.ley,

!
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Case No. 10690

. } ‘
. (Piled November 9, 1978)

John B. W:x.lln.ams,. dba Donner I.a.ke
Utility Company,

- Defendant.

[PPSO NS W S L s

Raymond M. Cadei, Attorney at Law, for :
John. B. wﬂlm, defendant.,,

ORDER OF DISMISSAL

Mervin R. Bailey, (complainant) filed his 13-page complaint: |
with 21 pages of attachments on November 9, 1978. In substance the
conmplaint a.lleges a billing dispute arising out of compla.:.na.nt'
purchase on December 7, 1976 of res:x.dent:x.al property with water
service provided by John B- W:x.lln.ams, dba Donner I.a.ke Ut:.l:.ty cOmna.ny“ "
(defendant) . Cc:mplaa.nant alleges that the property was conveyed to
him (escrow closed) while he was out of the country and. that he d:.d
not take physical possess:.on of the property until September 20, 1977
He also alleges that the property was rented to a tenant between _

March 1, 1977, and August 31, 1977. Ee does not. state who, if- a.nyone, o

occupied the house between December 7r 19’76, and March 1, 1977, or.
between August 3l and September 20, 1977. He bel:.eve.» tb.a.t the water
bill for the period of the tena.ncy was pa.:.d by the tenant. L
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'I:Ib.e complainant further alleg'es. tha.t when. he took possessa.on |
of the house on Septembe:: 2a, 1377, the water service: was found to be % a
on. "Therefore™, he states, "it was not necessary to contact anyone -
to have the service turned on." Couplainant clains that, s:.nce he
was new to the area, he "assumed that watex serv:.ce was :anluded :.n
the proPe.rty tax rate as it is in other comnun:.t;es [m] wh:.ch -
(he bhad] lived.™ ;

I.t was not until certaa.n water outages occurred (,wh.xch.
were the bas:Ls of Case No. 10521), complainant states, that he.
learned of the existence of the defenda.nt-—/ Compla:.nant e.xcuses
his ‘a.:x.lure to report his existence as a water custom@r to defendant
by arguing among other things, that: (1) se.rv':Lce was moor and there- _
fore defendant did not deserve compensation, (2) he was nevexr b:.lled,
(3) it was ‘the duty of the water company to determ::.ne by reg'ular
:.nspecta.on... what water services were on, and (4) no law required-
him to come forth and contact the utility company if the water
was "ound to be on at the time of physical possess:.on- ‘ '

By letter dated April 17, 1978, the complaa.nant was b:.lled
for $376. 50 of past-due water charges. The total n.ncluded $184 -50,.
which defendant now concedes. was properly paya.ble by . the former |
owner of the property. The rema:.nder of $192.00 cons::.sted of annual ¥
charges of $96.00 for each of the yea.rs 1977 and 1978- The- letter -
required payment by May 3, 1978 undexr threat of d.Lsconnect::.on- In
response to the letter, complainant sent a check dated Apr:z.l 28, 1978,
for $96.00Q: to the Comm:;ss:non. This sum was dn.sbursed by the staff
to the defendant on Octobe.r 19, 1978, in connectn.on m.th a related
informal compla:.nt matter- . L S ‘3

il

[P -

1/ The outages referred to occurred between September, 1977, and
February, 1978, according to the complaint in. Case No. 10521.
That complaint was f£iled March 16, 1978, and Mervin R. Bailey

. was one of the complainants. Hearings were held August gth and
9th, 1978, and the matter was concluded by Dec:xs:.on No.: 89956 v
dated: P«.bruary 14, 1979. T ‘ '
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A new bill, dated June 26, 1978, was later seat to the
compla:.nant requiring payment of a total of $200.00, cons:.st:mg of -
$8.00 for the period of December 3. to 31, 1976, ‘and a.mmal charges
of $96.00 per year for 1977 and 1978. On August 15, 1973, the =
defendant disconnected complainant's sexvice for nonpaxyment-

Almost three months elapsed before complmam.t filed
his formal compla.n.nt on. November S, 19'78. on Decembe:: 6, 1.978, ‘
compla:.nant deposited an additional $104.00 with the Commission and _
on. December 9, 1978, his service was restored.. His troubles, however,. o
were not yet at an end. In January 1379, he was b:.lle=d $96.00 for -
water sexrvice for the year 1979. When ke failed to pay the b:.ll, )
bis service was disconnected on May 2, 1979. On: May '15,. 1979, com— ‘j
plainant depos:.ted $40.Q0 with the Commission, represont:mg $8.00..
for each of the first five months of 1979. EHe offered to pay $3-00 .
per month thereafter if his .service was restored. Th:.s offer was.
inconsistent with defendant's tariffs and was. decl:med- On J‘une 13 v
1379, compla:.nant deposited an addn.ta.onal $56.00 w:x.th. the COm:.ss;om _
and his service was restored the same day- | , ‘ \

Procedural Background . ‘ L |

The defendant filed its answer on Janua.ry 51, 1979. '.rh.ere-
after, attempts by the calendar clerk to contact complaz.nant by
telephone 10 establish agreeable hearing dates were unsuccessful
due to complainant's. absence. . Hear:.ngs were nevertheless set for
March 20, 1979, in San Francn.sco and. complamant was duly' nou.f:.ed
by notice of hearing and letter mailed February 6., 19 79- o

Compla:.nant responded by letter dated Febrm.ry 22, 1979, :
that he had not received a copy of. defendant's: answer fxom the
Commission, and asked that a filed copy be prov:.ded emd ..ha.t the n
hearing da.tes be postponed in. order to allow him t:une to prepare
his case. - He stated in addition that he was: not ava.: lable on .
March 19 and 20‘.- the dates set for hear:x.ng. , Ncr explamat:.on of- h.xs :
una.va:.lab:.llty was offered. FHe a.lso requested tb.at atll future |
commum.ca.tz.ons withk him be by mail. R o

1
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Pursuant to complainant®s request, the hea.rn.ng dates. in
March were canceled, a copy of the answer was prov:.ded to- him, a.nd
alternative dates in May were suggested. CQmpla::.nant was :.nstxucted,
by letter dated March 1, 1979, to advise the Adm.n:.str:at:.ve Taw
Judge. which of the three dates in May he preferred, o.:r to- suggest
three dates in May or the fixst two weeks of June convem.ent to« him.

By letter dated March 21, 1.979, compla.ma.n.b repI:.ed* ‘ '

"Thank you for send::.ng a £iled copy of "Answer to
Complaint™. True, I did receive a copy from. the
‘defendants' counsel but found it unacceptable -
because there was no proof from you or the PUC
that an answer had ever been filed. Also, there
was no proof the copy sent to me by the defendants'
counsel was identical to the one filed. Cf the
14 copies required to be filed by the defendants:
(Rules 13.1, 7, 11), it is logical that I would
be on the d;str:.buta.on list. It is my jposition
that neither you nor the PUC were inconvernienced
‘nor the hearing unduly delayed by my request to
show proof an answer was f:.le.d and a copy" sent
to me.™

*-omplaa.nant then listed. £ive defects in the‘ defenda.nt' o
answer, based upon which he refused the answer and re-.tu::ned it to
the Administrative Law Judge. He requested that the- defendant be-
ordered to comply with the Commission's rules and to- correct the
alleged deficiencies, atat:mg that: "Until these ::.ssues have been.‘
resolved, a definite date cannot be set for the hear.z.ng. e :

On March 26, 1379, the Adm‘.nistrat:.ve Law Judge reSponded
by letter to each of compla:.na.nt's assertions. rega.rd ing'. defn.c:.enc:.esi
ir the defendant's answer, concluding = o '{ S

"In my op:.m..on the answer was filed and served in

accordance with the Commission's Rules of Practice

and Procedure and is sufficient. The case is now ‘

ready for hearing. Please advise me by April .6, 1979,

. which of the dates mentioned in my letter of Maxch 1,

1979, you prefer. If I do not hear from you by April 6,

I will assume that each of the proposed hearing days.

is satisfactory to you and wn.ll set the- matter for- the
one M::- Redmon. prefers.™ o i

K
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fCOmplainant responded by letter dated March 29, 1979, as

follows: - . l : ‘
"My preference for a hearing date will be<dur;ng the
first two wecks of June. No specific dates can be.
given at this time due to the way my days cff are
allotted. A bid system is used whereby days off are
awarded according to seniority. On the 15th of the”"
month prior to the month the days off are taken, the .
bid is awarded:; i.e. on May 15th I wmll know the day, '
‘off for June.

”The bid for June will be submitted as follows, f;rst
choice, June 1l - 1l5th, second choice, June 4 = 8th.
This is by no means a guarantee that I will be '
awarded one of these periods. - You will beiadvised

on May 15th, my availability for June. ‘Unfortunately,
this is most likely an inconvenience for everyone
involved, but no alternatives exist. Should a con-
flict arise with Mr. Redmeon's availability, I will .
be asking fox priority since nmy professxon dlrectly
sexrves more people than his.

"Your patience on this matter is apprec;ated

It is obvious from this last communication. that the
roffered. datcs in May were percmptoxrily rejected by’ complamnant,
for as of Maxch 29, 1979, he could not have known hlm &ayg off in -
May. That information” would only have been avazlablc on Aprxl 15."

Nevexrtheless, the Adm;nlatratlve Law Judge rcplmed
May 7, 1979: ' : ﬂ

"Regarding your letter of March 29 1979 XL w;ll ‘set

the date for hearing in June as soon as you advise

nme of your preferred dates and after I havo conflrmed
those dates with Mr. Redmcn. :

In a letter dated May 23, 1979, complamnanv coucludcd'

"Due to the numerous.;ncadentsz/ creabed,by:DLUC,[defendant}y
since £iling Complaint 10690, it is my intention to- amend~'
the original complaint. I am therefore requesting.a =
July hearing date. When ny July‘days off nave becn awarded
I will notify you." ;

2/ Here complainant apnarently refers to the May 2, 19/9 dmscon—""

necs xon, d;ecussed above. :
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.By letter to compla:.na.nt dated June 18, 1o "'9 the a.ttorney
for the defendant indicated his prefexence for a hea.:::.ng date: at
any time during the month of July which :z.s available  to you- _

Having the agreement of both pa.xtn.es on a hear:.ng date

sometime in July, the Administrative Law Judge wrote- to the
complainant on June 21, 1979, requesting that he send a statement o.E
his days off in July by" June: 30, 19‘79 at. the latest..% No. response o
was received. . I

Early in July the Adma.n.:.stratn.ve Law Judge asked the

calendar clerk to set a hearing on July 23 and 24. 'Ehe calenda.r clerk

spoke with complainant on the telephone on July Sth-. Accord:mg to
her notes, which have been made a part of the correspondence in .
this proceed:.ng, compla.n.nant stated that he was. amen(i:.ng' the compla.xnt |
and he reo;uested a date in August. Nevertheless, then ‘hearing was -
set for July 23 and 24 over the cbjection of the compla.:.na.nt. '

Compla.:x_nant responded by letter da.ted J‘u.ly' 10 1979,
as followe:.

"’Dm:ing the last half of June, I was incommunicado:
due mostly to being outside the contiguous United
States.. Hence, I did not know and was unable to
notify you of my July availability. The circum=—
‘stances involved were beyond my control. '

"As discussed with your clerk July 5th, I will not
be available July 23rd nor any other day during
‘the balance of the month.  Due to an illness it
was necessary to take sick leave early in July.

My days off for the month have therefore trans—
pired. :

"August da.ys off have been bhid for the la.st half

of the month. Precise information will be. foxrwaxded
‘to you upon my receipt. This time frame appears
nutually acceptable to all parties as an alterna—
tive to a J‘uly hearing.

"'Tha.nk you for your pauents (sic) and undearstand:.ng
concerm.ng this ma.tter-
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This request fo:: a: cont:.nua.nce to- another und.':.sclosed ,
date was opposed by defendant's* letter of July 13, 1079, and - demed,
by letter of the Administrative Law Judge date.d July 13 1979.
Compla:z.nant was adv:x.sed thats :

"'.L‘h.e Com:.ss:.ou is not obligated to set.you:: case for
hearing only on a date convenient to you, especially

in Iight of youxr repeated refusal even to ';uggest such -
a date. ‘

. "Since you are the moving party, your 'failu:be- to appear s
for hearing on July 23, 1979, will result in a recommen-
dation to the Commission that your case be d:x.sm.ssed for o
lack of prosecution.” )
The case came on regula.rly fox hear:z.ng at lO 00 a.m. ;‘
July 23, 1979, in San Francisco, pursuant to not:.ce duly given of the
time and place of hearing. The defendant, John B. W:.:Ll::.ams, of Reno, B
Nevada, pres:.dent and owner of Donner Lake Ut:z.l:.ty Company, appea::ed |
personally and by Sacramento counsel. Since the compla:.nant fa_:.led
to appear at the hearing, defendant's counsel made an oral moti;on
to dismiss the proceeding for failure of prosecut:'io:i;- 'J!he»zmotﬁ';on;
was taken under submission. | :
‘A telegram from complainant was: rece:.ved l:y the COm:.ss:.on
at 10:26 a.m. on July 23, 1979, requesting a contn.nuance until- August
15, 16, 17, or 20, 1979. No facts were offered support:.ng the -
request for a continuance. It was not del.wered to the Adm.m.strat:.ve o
Law Judge until after the hear:.ng had adjourned. | '
D:LSC&SS:LO'.Q '

|
|

, . The above narrative on the procedural h:.sto::y of tha.s
matter clearly shows the complainant has not made a. good faith or
timely effort to bring th:.s matter to hearing. We have extended
the complainant a reasonable oppoxtunity for a hear:.ng, he ‘has- not
met his end of the obligation. If we were to continue to attempt
to set hearings we expect only a continuation of b'réken ciom:ftments- |
and further waste of staff resources. Accord:mgly, besed on- the
follow:.ng findings of fact and conclus:.ons of law, we bel::.eve the
compla.:.nt should be dismissed W:Lth prejud:.ce. .

.
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Findings of Fact

1. Defendant has bllled compla:x.na.nt fo:: a total of $296 00
represent:.ng charges- for service between December 3, 1.976, and’
December 31, 1979. o

2. Complalnant has.dep051ted.w1th.the cOmmlssxon, durlng
the pendency of both his informal complaint and this proceeding, |
a total of $296.00, of which $96.00 was.dlsbursed to defendant.on
October lq 1978, by the staff. The sum of $200 00 remamns on:
deposit w1th the Commission. ' '

3. COmplalnant‘s-property received service for only 24 days
in December, 1976, assum;ng transfer of ownershlp occurred on
December 7, 1976. - Accord:.ngly, 24/366’:11 of the a.n.nual chaxge of
$96.00, or $6.30, is payable.

4. The entire annual charge of $96. 00 is payable for 1977,,

5. Complainant's property received service for-only\249 days‘ |
in 1978. Accordingly, 249/365th. of the annual charge of" $96 00, or
$65.49, is payable. ' |

6.  Complainant's property'recemved sexvice: for only 322 daya-__“

in 1979. Accordingly, 322/365th.of the annual charges of $96. 00,
or $84.69 is payable. : | :

7. Ihe total payable by—complaxnant for the dlsputed perlod |

1976 $ 6.30
1977 96.00
1978 . . 65.49
1979 84.69
Total $252.48

8. ance complalnant ha5~pa1d $96 00 the amount remamnlng
due is $156 48. o o
. 9. Of the $200.00 on deposit with‘the Commission'slss a8
- should be-:disbursed to defendant and $43 52 should be d;sbursed to

complainant.
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10. . Complainant has been afforded several 'cppcrtunities to
be heard but has in each case failed, neglected, or refused to take
advantage thereof - The reasons stated for such refusal, fan.lure, L
or neglect are lacking in that pazt:x.cular:.ty necessa.ry fo: ass:z.gn:.ng
to them any c::edence.. :
Conclusions of Taw

1. Compla.:.nant's conduct const;tutes :.nexcusable d:.latorn.ness,y‘v S

which has imposed unjustifiable burdens upon the staff and the |
defendant. .

2. The Commission has no duty to coerce a mov:.ng pa.rty into.
the courtrocm. The requirements of due process are fulf:.lled when.’ “
reasonable opportunities to be heard have been p::ov:.ded, despn.te a
party's failure, refusal, or neglect to take advantage thereof

3. Reasonable opportunities to be hea::d have- been provn.ded. ‘
to compla:.nant-,

4. Compla:x.na.nt has. altogether failed, refused., or neglected.

+0 take advantage of the  opportunities to be hea::d prov:.ded by the.f ‘
Commission.

5. Complainantr's fa.;lm:e, refusal, or neglect, as stated.
in Conclusion 4, are without adequate excuse. or just:.f:.cat:.on-- :

6. The complaint should be dn.sm:.ssed with prejud:.ce fo::
lack of prosecution. '

7. The funds on depos:x.t with the COnmJ.ss:.on should be
d:.sbuzsed in acco::dance with E:.nd:.ng 9.
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IT IS ORDERED that: .
1. Case No. 10690 is dismissed with: prejud:.ce- | )
2. From the $200.00 on deposit with the Commission $156. 48
shall be disbursed to the defendant John B. Williams, dba Donnexr
Lake Utility Company, and $43.52 shall be d.:.sbu::sed o ‘the
complainant Memn R. Ba.:.ley-
‘The effective date of this order sha.ll be th:.rty days
after the date hereof. ' a ‘ : o
Dated ___ OCT 231679 - ., at San Franciscm, California.

commissiener Vernon L. Sturgoon, being
necessarily abseat, did not participato
in tko dispesition of this proceeding. .




