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persedes H-2, " 
and ,H-3, ,', ' 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE SI:A.TE OF CALIFORNIA 

Application of Beryl S. Smith~ db~ ) 
as WEST TAHOE WATER SYSTEM, to sell~ ~ 
and Betts Realty Co .. , a Ca11forn;.~· 
corporation; Lyle L. Jewell ano 
Dorothy E. Jewell, husba.."1d and wife; 
Terry J~"ell <lnd l.ynne Jewell" hus- » 
band and Wife; to buy the water 
syste:n in West l.3kc Tahoe, El Dorado, ) 
County. ) 

Formal Complaint of the StATE OF 
CALIFO~~, acting by and through the 
Department of Transportation, 

vs. 

Beryl $. S:nith, clba WEST TAHOE WATER 
COMPA.'r.C , 

Defendant .. 

) 

) 

1 
) 
) 
) 

~ 
) 
) 

------------------------------~) 

C:lse No. 10193 

Application No.. 58348 
(Filed Sep-tember 11,. 1978) 

Case No. 1019.3 
(Filed October 2'0:,. 1976) 

The State of C.:tlifornia" .;lcting by and through the Depart­
ment of 'I'ransport~tion (Caltrans), filed the complaint in Case No. 
10193 on October 20, 1976. The complaint alleges that defendant, 
Beryl S. S::dth, coing business .:LS West T~hoe W~ter System (West 

Tahoe), is a public utility oper~ting pursuant to a certificate of 
public convenience and necessity granted in DecisionN~. 64147 dated' 

August 2l~ 1962 in Application No .. 44243. That decis,ion authorized 
Law:t:ence H. Smith a.nci Beryl S~. Strdth to construct and operate a pub­
lic utility wate:: system within the Rubicon '&.y'Vist:a Subdivision .. 
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The complaint further Colleges that Caltr,o.ns is the owner 
of approxim.::tely 12.5 acres located at Rubicon Bay, ~d known, as 
Rubicon Bay Vista Subdivision Units 1 and 2. Unit 1. consists of 
il?proximately 11 lot::: plUS- a single lot on which is located Beryl S. 

Smith's resiccnce. Unit 2 is ,Undeveloped property. The aforemen~ 
tioned Units 1 .lnd 2 were acquired from Beryl S. Smith by means of 

eondem..""lation for use as a state highway. Plans to, build the highway 
were c~celed. The complaint states tMt Caltrans plans" to' offer the 
property for s.:.le. Caltrans alleges tMt it cannot sell Unit 1 
bee.:.use defenc.:mt, through her attorney, formally refused, in writing, 
Caltrans' r~uest for service :0 the 11 lots proposed to be sold. : 
Caltr3:l.S ~be= alleges that it is unable to se:ll the' 11 lots' at 
their fair I::.lrket value unless defendant is required to provide water 
service to said lots. 

Cocpla~t requests an order: 

1. That defendant, Beryl S. Smith,. doi~ business, 
as the West Tahoe W'-:l.ter Company,. be required' 
to provide water service to State's 11 lots w.,:bich 
=e located 'ttri.thin the service :lrea of defend­
ant's pu~lic utility; or 

2. In the Ollternative, ord~ that defendant has 
Olbandoned its facilities, and thus allow another 
wa.tcr service to t.?ke over defend.:mt' s service 
area.; :md 

3.. For whatever other and further relief this 
Co=mission deems appropriate. 

In her answer filed December 31, 1976" cefendant states as 
follO'vJ's: 

"12. Dcfen&lnt does .':I.cknowledge the state"CiCnt in para­
graph 12 [of the compl~intJ that the State of 
California did dccl.:lrc in its sale notice that 
water to the II lots would be available from the 
West Tahoe,Water Company, but they were aw~re of 
the s"itu'e.tions involved and had been informed 
=y ti~ by the O"..:oer, Beryl S. Smith, of the 
West Tahoe Water System, that the returns from 11 
,vnc.::m~ lots and one bouse was not economic:l.lly 
::casi'Slc when the system W3S built to Serve 30,. 
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plus., lots and additiotul 3.rC.:l to the' North, " 
should the systc:n be broug):tt up to PUC s'tand­
O1rds or even mini...-um standurds that would 
make it O1lso fCOlsib1c. • •• 

lt15. Defendant did formally rc:fusc to serve 11 lots 
under the prevailing conditions. The system 
was built to service more, pcndts cover more, 
3nQ econo:'lY of serving 11 lots is' in question .. tt 
Action on the complaint was deferred from time to time ~t 

cOmplaio..zmt~s request in orde:- to provide opport1.mi:cy for the patties: 
to rc~ch settle:::e:.t.. The Co:cdssion w~s .,.dvised by letter dated' 

September 11, 197$ fro~ Caltr~ns as follows: 
"As we discussed the parties have reachccla' . 
settlement in the c~sc through a resale of the 
property to y~s. Smith. The s~le is currently 
i...-"l escrow, and .:111 signs i.."l.dicate that it will 
close ~~thout the need for a hearing. Tnere­
forc t plaintiff Seate of California requests 
~hat the matter be continued in its present 
st.:ltus until .J:J.nuary 1, 1979, or until escrO',r1 
closes, whichever comes firs'!:.. Upon the closing 
of escrow> I will noeify you and request a dis­
:rd.ss:tl of the St:ate r S petition now on file .. " 

Upon inquiry froQ the assigned Administrative Law Judge eon­
ce:ni.."'lg the status of this matter, Clltra:ts advised as follows in its 
letter datec ~ch S> 1979: 

"This letter is to confirm our telephone conver­
!;ation of Feb~ 28, 1979, rcgardi.."1S the .:.bovc­
'rull:O:CG. C.:lse.. As! stated to you on the phone, due 
to a =or~torium on sewer permits which exist in 
the Tahoe Basin .area, Caltrans has agreed with 
the developer who is under ~ contract of sale for 
the proj:>erty of Mrs.. Smith to grant a one-year 
moratorium to see if there o'lre any changes l.r.. the 
present policy in the X~hoc Basin area. 

"Consequen-e1y, Caltrans wou!.c ::!sk tha.t -ehe Commission 
delay considering plaCing this case on its calendar 
until after January 1980.. If there are .:.ny changes 
in ~his esse between nO',r1 and then I will notify you 
immcd~ee~'Y .. rr -

, ... 
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Application No. 58348 
On September 11, 1978, Beryl S .. Smith joined with Betts 

Realty Co., Lyl¢.L~ Jewell, Dorothy E. Jewell, Terry Jewell, and­

Lynne .Jewell in the filing of Application No .. 58348,. which seeks 
... 

t~e :r:msfer of the West Taboe W::ttcr System from Beryl S. Srr.i.th-to· 
the other n.:l:lled applic.:nts.. The .:l?plication sta.tes that seller Wi.shes 
to dispose of the system because buyers ~re developing the lots and -
putting the ·lI1a'tcr to use 3...~d buyers desire to olequire the water sys­
tem be~use they want full authority for U$C of the water. 

!he consideration for the sale- and transfer as set forth 
in the bill of sale act4ched to 'the application is $-2'3.,000, of which 
$3 ~ 000 will be ~sh a.nd $20" 000 wIll be in the form of a dee·d· of 
trust. 

Consolidation 

case No. 10193 and Appli~tion No. 58348 arc c·onsolid3.ted 
for decision as the facts or record in e.c.ch proceeding are applica.b-le 

to both. The correspondence in Case No. 10193 an.d letter from. Mrs. •. 
Smith to the ALl referred to hcrein3.fter ~e made.::t part'of the" 

consolid3ted record. 
Seatel:lent of Facts 

The pleadings and correspondence in Case No. l019S dl,3close 

that Caltrans acquired the R.ubicon Bay Vist'" Subdivision (Units' 1 and 
2) from the S:niths through e:ninent oOWlin procedures for the pw;p¢se 
of constructing a public highway on portions of t:hat property.' 'I'''ne 
aeed for the pro?¢rty acqu~red by Caltr~ns was recorded· on June 17~ 
1969. When. plans to build the highway were canceled,. Co.ltr.1.ns 
placed the 12.5 acres in Rubicon B.'lY Vis-t:a Subdivision (Units 1 and 

2) up for Jluction~ which was scheduled for October 27, 1976. The 
sale notice stated that water to the 11 lots in Unit 1 would. be. 
a'Vail.:lb1e from West Tahoe Water System. By letter d~te-d. Septembc;z; 21, 
1976 from a fir: of attorneys representing Y!%"s. S:n:tth, Caltrans. 'was 
i."'lformed~ inter .:tlia, that a directive dated July 15:~ 1967' was. 

=eceived by M:s. Smith from the State Water Resources Board that no 
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eommitment for wa'ter servi.ce should beoade by her until theexp·ired 

w-a!:er permit issued by the ~d was extended. . The letter a'!so 

st~ted ~ follows: 
uS. Bec:lUSe of reduction in size of the subdivision 

fro: 30 lots to 11 lots, it would not be eeonom­
ie~lly fe~siblc for the West T3hoe Water Company 
~o service the 11 lots your Dep~rtment proposes 
to sell." 

r~e .:mnounced sale of Rubicon &y Vist.:l Subdivision (Units 1 ~nd 2) 

was indefinitely postponed by Caltrans because of the refusal of, 
water service to Unit 1. 

&.sed on the foregoing statement of facts,. inelucling the 
lctte: from l:'.i%'s. Smith's attorney ~ C:1.1trans filed the complaint in 

C:l.se ~o. 10193. In her ar.swer to-- the eomt>14int:, Mrs. Smith averred _ 

:b.a.t: "'the returns from 11 vacant lots and one house W:J,S not econom­

ically feasible when. the system "007as built to serve 30, plus, lots and ' 

.:.dditionzl are.l to the North, should the system be brought up to PUC 
s'tandards 0:: even 'C'.i:c:1mu:c standards that would make it alsofeuible. 

• • .11 2oJrs. Smit:h also acknowl~dgcd 'in her ::nswer th.o.: sherefuscd 

v.ater serviee to Caltr~$ ~d~ the then prevailing conditions. 

Tne f::.cts set forth in Application No. 58348 and the cor­

respo:::.cence in Cnse No. lCi193 show that: }'~S. Smith reacquired the 

Rubicon Bay Vista Subdivision (Units 1 and 2) from Cclltrans without. 

going through public bidding proceeures contemplated by ~ltrnns and 

tMt she, in turn, h.::.s arranged the sale of that property, together. 

with its water system, to buyers. 
In ::,e~~ponse 'to a. written inquiry' from the assigned Admi'O.­

istrative uw .Judge requcsting the n~l!nes of .::.11 present 4nd former 
water eustocers of the utility, YJX's .. Smith rcplie,d on April 2, 1979', 
45 follows: 

"In answer to your request of March 30th 19'79, 
the County of El Dor~do paid me for several 
years for the fire protection hydrants when 
we first developed the Rubicon Bay Vista 
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Subdivision, but the State of, California Depa:-tment 
of 'transportation bas never pnidme for monthly 
service to the lots or the w~ter furnished for 
irriga~ion. 

r~ve billed both the Cocn:y ~nd the State, but 
they ~ve not paid. . . 

. "We, the developers 9 h..:tve been the occupants of the 
home until the sale of the home with the water 
systet:l to' the Bettes Realty." 

Discussion 
It is apparent f:-om the reeita:ion of the above facts. snd 

£ro'O. a review of Decision No. 64147 , supra, tb.at. only 11 of the' lots .. 

in Unit 1 i'l.::!ve been developed, in addition to the l.,t on. which Mrs .. 
Smith r4d her residence, that no water service was furnishecito' any 
customer other than Mrs .. Smith for domestic use, and' that there' is oI! 

restriction on the issuance of sewer permits in the Tahoe Basin for 
an indctermi.."'l.3.te time. The record is not clear whether sc'11er holds 
a current v~lid water purveyor permit from the Department o·f Water 
Resources, but the latest info:rmation aV:ilil:l.ble to us' is that seller's 
permit has expired. }'f..rs.. Smith's verified answer to the complaint in 

Case No. 10193 indicates that it is ur.econornical to: operate thew3.ter 
system.-for the 11 undeveloped lots in the .Rubicon Bay V:tsta Subdivi­
sion ~d on that basis service to Caltr:lns was refuSed .. 

In the 17 YC3.rs since the issu.:t.nce of Decision No,. 64147, 
the on~y·d~stic connection made to the water system is to the 
owner's residence. The facts show that there is little- likelihood 
eh.o.: additiot".3.1 lots soon will be developed i..."t .the subdivision or 
that AnY building will occur on the existing lots beccuse of the mor~ 
atorium on sewer pc..-mits, except for the one sewer permit iss:ued to­

one of the purchasers through a recent lottery. 
In order to grant .s. trans·fer application, we are required' 

to ~ke ~ finding that the transfer of the ~~tcr system is not adverse 

to the public interest.. (Dv'kc 'Water Co.. (1946) 63 CPUC 641 and 
Racio Pa~i~g Co. (1966) 65 CPUC 635 .. ) Clearly, it would not be in 
the public interest to tr~nsfer the ownership- of a public u-eility 
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water system that has not served the public in the past,·which will 
have no opportu.~ty to serve the public in the foreseeable future,. 
and which admittedly has a very small' chance of: financial success. 
Ou:- duty to the public under the PUbl;1C Utilities Code and to the 

1 • 

prospective purchasers of the water s!ystem requires that the trans-
fer of the water system be denied. (Tahquitz Lake Water Co., 

Decision No. 76916, dated November 18" 1969 in Case No. 8556, et "a1. 
(u.."lreported). ) 

This Commission has refused to grant a certificate tor 
construction of a water system that would be uneconomical. (Monte 
Vista Utility Co.. (1970) 71 CPUC 3337) and also has re'fused to grant 
a certificate for a water system that was sought for the sole pur­
pose of promoting the sale of lots (Castle Butte Water Co. (1962) 
59 CPUC 500). Those reasons are equally valid for denial of the 
transfer of an existing certificate .. 

Just as it is not in the public interest to transfer this 
u.."lused public utility water system, there appears to be no valid 
reason to continue its phantom existence. It is only a statistic 
performing no useful i'u."lction and with no likelihood of changing. 

We will therefore order that t,he certificate shall be' 
:-evoked 60 days from the effective date of this decision. Should 
a.'"'lY party wish to protest the revocation of the certifica.te of public 
convenience a."ld necessity by this order they may do so by writing 

to the Commission. If a protest is received we shall. arrange for 

a public hearing on the matter. 

Findings of Fact 
1. Decision No. 64147 dated August 21, 1962 in Application No. 

44243 gra."lted a certificate of public convenience and necessity to 
Lawrence H. Smith (deceased) and Beryl S. Smith,. do:tng business as 
West Tahoe Water System, to construct a water system with1n Rubicon 
Bay Vista Subdivision Units 1 and 2 (Lake Tahoe). 

2. Rubicon Bay Vista SubdiV1sion, Unit 1, consists of approx;'" 
imate1y 11 undeveloped lots and the residence of Beryl S·. Smith. 
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Unit 2 is undeveloped. A water system was constructed by the Smiths 
to serve that subdivision. 

3. The property in Rubicon Bay Vista SubdiV1sion was acquired 
by Caltral"ls through em1nent domain procedures for the purpose of 
constructing a public h1~~way. 

4. When the plans to build a public highway through the 
Rubicon Bay Vista Subdivision were canceled, Caltrans o·ftered the 
property in the subdivision for sale. 

5. That sale was postponed when Beryl S. Smith refused water 
serVice to the subdivision on the baSis that the service would be 
'U."lprofitable a.."ld that the water system does not meet th.e standards 
of our General Order No. 103. 

6. The property in the subdivision was reconveyed by Caltrans 
to Beryl S. Smith. 

7. By Application No. 58348', Beryl S. Smith seeks t'o transfer 
the West Tahoe Water System to the Betts Realty Co. and other 
buyers na=ed in the application. 

8. No domestic customers ether than the present ewner of the 
water system have been served by the West Tahoe Water System. 

9. We take official notice ef the merateriumimpo'sed upon 
the issua.."'lce of additional sewer permits in the Lake Tahoe 'oas;in. 

10. In View of Findings 5,. 8 and 9, the prop,osed trans·fer' e·t 
the water system is adverse to the public interest. 

11. A public hearing does not appear necessary, inasmuch as 
it appears that all material facts are part of the record in 
Application No. 58348 and Case No. 10193. 

12. Public convenience and necessity does not require continu­
ation of this public utility water corporation. 
Conclusions o~ Law 

l. The request to transfer the certificate of pu'o110 conven­
ience and necessity issued to Beryl S. and Lawrence H. Smith in 
DeCision No. 64147 should be denied. 

2. In view of the reconveyance of the property in the Rubicon 
Bay Vis'ta Suodivision to Mrs. Sm.1th by Cal trans, no cause of action 
lies in Case No. 10193, and the complaint in that proceeding shoUld 
'oe dismissed. 
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IT IS ORDERED that: 
1. Application No. 58348 is denied. 
2. The complaint in Case No. 10193 is dismissed. 
3. The certificate or convenience and necessity or West 

Ta."loe i-later System is revoked 60 days from the effective date or 
this o:-der. 

Should any party wish to protest the revocation or the 
certificate of public convenience and necessity by this order they 
may do so by "f.T1ting to the Commission. If a protest is received 
we shall a:-ra.~ge for a public hearing on the matter. 

The ei'fective date of this order shall be thirty days 
after the date hereof. 

Dated NOV 6 1979 
• = , • at San FranCisco • 

Calii'ornia. 
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