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Decision No. _S0S74 [‘JOV 6 1979 QBU@HMAl

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE SIATE OF'CALIFORNIA

Application of Beryl S. Smith, dba )
as WEST TAHOE WATER SYSTEM, to sell,
and Betts Realty Co., a Callfornﬂw
corporation; Lyle L. Jewell and
Dozothy E. Jewell husband and wife;
Terry Jewell and Lynne Jewell, hus-
band and wife; to buy the water
system in West Lake Tahoe, E1l Dorado,

County.

Application No., 58348
(Filed September 11, 1978)

Formal Complaint of the STATE OF
CALI.ORNIA acting by and through the
Departmenc of Transportation,

Complainant,

ve Case No. 10193
- (Filed October 20, 1976)

Beryl S. Smith, <ba WEST TAHOE WATER
COMPANY,

Defendant.
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Case No. 10193

The State of California, acting by and through the Depart=
went of Transportation (Caltrans), filed the complaint in Case No.
10193 on October 20, 1976. The complaint alleges that defendant,
Beryl S. Smith, doing business as West Tahoe Water System (West
Tahoe), is a public utilicy operating pursuant to a certificate of
| public convenience and necessity granted in Decision No. 64147 dated
August 21, 1962 in Application No. 44243. Thar decision authorized
Lawrence H. Smith and Beryl S. Swith to comstruct aad operate a pud-
lic utility water system within the Rubs con.Bay szta Subdivmsion.\
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The complaint further alleges that Caltraas is the ownex
of approximately 12.5 acres located at Rubicon Bay, and known as
Rublcon Bay Vista Subdivision Units 1 and 2. Unit i comsists of
approximately 11 iots plus a single lot on which is located Beryl S.
Smith's residence. Unit 2 is undeveloped property. The aforemen-
tioned Units 1 and 2 were acquired from Zeryl S. Smith by means of
condemnation for use as a state highway. Plans to dbuild the highway
were canceled, The complaint states that Caltrans_plans,tOxoffef the
property for sale. Caltrans alleges that it cannot sell Unit 1
because defendant, through her attornmey, formally xefused, in writing,
Caltrans' request for service to the 11 lots proposed to be sold, =
Caltrans further aileges that it it umable to sell the 11 lots at
their fair market value unless defendant is required to provide water
sexrvice to said lots. | : :

Complainant xequests an order:

1. 7That defendant, Beryl S. Smith, doirg business
as the West Tahoe Water Company, be required
to provide water service to State's 1l lots which
are located within the sexrviece area of defend-
ant's public utility; ox

In the altermative, order that defendant has
abandoned its facilities, and thus allow another
water serviece to take over defendant's sexvice
area; and .
FTor whatever other aad further relief this
Comrission deems approprizate.

In her answer f£iled December 31, 1976, defendant states as

Defendant does acknowledge the statement in para-
graph 12 [of the complaint] that the State of
California did declare in its sale notice that
water to the 11 lots would be available from the
West Tahoe Water Company, but they were aware of
the situstions iInvolved and had been informed
meny times by the owner, Beryl S. Smith, of the
West Tahoe Water System, that the returns from 11
yacant lots and one house was not cconomically
Zcasible when the system was built to sexve 30,
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plus, lots and additional area to the North, -
should the system be brought up to PUC stand-
ards or even minizum standurds that would

make it also feasible. . . .

%* 3 %k

Defendant did formally wefuse to serve 11 lots
under the prevailing conditions. The system

2s built to service more, permits cover more,
and economy of servinz 1l lots is in question.”

Action on the complaint was deferred from time to time at
cdmplainant‘s request in order to provide opportumity for the parties:
to reach settlemeat. The Commission was advised by letter dated
September 11, 1978 f£from Caltrans as follows:

YAs we discussed, the parties have reached 2

. settlement in the case through a resale of the
property to Mrs, Smith. The sale is currentiy
in escrow, and all signs indicate that it will
close without the need for a hearinz. There-
fore, plaintiff State of Califormia requests
that the matter be continued in its present
status until Januwary 1, 1979, or umtil escrow
closes, whichever comes first. Upon the ¢losing
of escrow, I will notify you aand request a dis-
xissal of the State's petition now on £ile."

Upon inquiry from the assigned Administrative Law Judge con-
cerning the status of this matter, Caltrans advised as follows in its.
lecter dated March 8, 1979:

"This letter is to confirm our telephone comver-
sation of Februzry 28, 1979, regarding the zbove-
named case. As I stated to you on the phone, due
to a moratorium on sewer permits which exist in
the Tahoe Basin area, Caltrans has agreed with
the developer who is under & contract of sale for
the property of Mrs., Smith to grant a one-year
moratorium to see if therc are any changes in the
present policy in the Tanoe Basin area.

"Consequently, Caltrans would ask that the Commission
delay considering placing this case on its calendar
until after January 1980. If there are say changes
in this czse between now and then T will notify you
impedisvely.” :
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Application No. 58348 | o

On September 11, 1978, Beryl S. Smith joined with Betts
Realty Co., Lyle L. Jewell, Dorothy E. Jewell, Terry Jewell, and
Lynze Jewell In the £iling of Application No. 58348, which secks
the transfer of the West Tshoe Water System from Beryl S. Smith te
the other named appliconts. The application states that éelle: wishes
to dispose of the system because buyers are devcloping.the 10:3 and
prtting the water to use and buyers desire to acquire the water sys-
tem beczuse they want full authority for use of the water.

The consideration for the sale and transfer as set forth
in the bIill of sale attached to the application is $23,000, of which
$3,000 will be cash and $20,000 will be in the form of a deed of
trust. ' ' '
Consolidati

Casc No. 10193 and Application No. 58348 are consolmdated
for decision as the facts or record in each oroceeding are‘applica le
to both. The correspondence in Case No. 10193 and letter from.Mrs.
Smith to the ALJ referred to hcrexnafter are made & part’ of the’
consolidated record.

Statement of Facts

The pleadings and coxrrespondence in Case No. 10193 dxsclose
that Caltrans acquired the Rubicom Bay Vista Subdxvxsxon‘CUnxts 1 and
2) from the Smiths through eminent domain procedures for the purpose
of constructing a public highway on portions of that property. :The
deed for the property acquired by Caltrans was recorded on June 17,
1969. When plans to build the highway were canceled, Caltrans
placed the 12.5 zeres in Rubicon Bay Vista Subdivision (Units 1 and
2) up for auction, which was scheduled for October 27, 1976. The
sale notice stated that water to the 1l lots in Unit 1 would be.
available from West Tahoe Water System. By letter dated.Septeﬁber 23,
1976 from a fixm of attorneys representing Mrs. Smith, Caltrans was .
informed, iater alia, that a directive dated July 15, 1967 was
received by Mcs, Smith from the State Water Resources Boaxd that no
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commitment for water service should be made by bcr‘until,;he'expifed‘
water permit issued by the Board was extended. The letter also
stated as follows: o '

"3. Because of reduction in size of the subdivision
from 30 lots to 1l lots, it would not be cconom=
-cully feasible for the West Tahoe Water Company
to -erzice the 11 lots your Department Proposes.
to sell.

The announced sale of Rubicon Bay Vista Subcxvision (Units 1 and 2)
was iadefinitely postponed by Caltrans because of the refusal of.
water service to Unit 1. - | S

Based on the foregoing statement of facts, 1ncluding the
letter from Mrs. Smith's attormey, Caltrans filed the complaint im
Case No. 10193. 1In her answer to the complaint, Mrs. Smith averred _
that: "The returns from 1l vacant lots and onc house was not econom=
ically feasible when the system was built to sexve 30, pius; lots and.
additionzl sxez to the North, should the system be brought uwp to PUC
standards or even minimum standards that would make it also feasible.
. - 7 Mrs, Smith also acknowledged in her answer that she refused
vater service to Caltrans under the then prcvaxlzrg conditions.

The facts sct forth in Application No. 58348 and the cor-
respoadence in Case No. 10193 show that Mrs. Smith rezcquired the:
Rubicon Bay Vista Subdivision (Units 1 and 2) from Caltran' without
going through public bidding procecdures contemplated by Caltrans and
that she, in turn, has arranged the sale of that‘property,‘together_
with its water system, to buyers. | R

In zesponse to a written inquiry from the assigned Admin~
istrative Law Judge requesting the names of all present and formex
water customers of the urility, Mrs. Smith replied on.April 2, 1979 .
as follows: |

"In answer to your reque*t of March 30th 1979,
the County of ELl Doxado paid me for several
years for the fire protection hydrants when
we first developed the Rubiconm Bay Vista -
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Subdivision, but the State of. Calzfornia Department
of Tranmsportation has never paid me for monthly
sexrvice to the lots or the water furnished for
irrigation.

"Have billed both the County and the State, but
they have not paid.

™, the developers, have been the occupants of the
home wntil the sale of the nome with the watex
system to the Bettes Realty."

Discussion

It is apparent from the recitation of the above facts and
from & review of Decision No. 64147, supra, that only 1l of the lots
in Unit 1 have been developed, in addition to the lot on which Mrs.
Smith had her resideace, that no water sexvice was furnished to any
customer other than Mrs. Smith for domestic use, and that there is 2
restriction on the issuznce of sewer permits in the Tahoe Basin for.
an indeterminate time. The record is not clear whether seller holds
a current valid water purveyor permit from the Department of Water

Resources, but the latest information avzilable to us is that sellex’s
permit has expired, Mrs. Smith's verified answer to the complaint in
Case No. 10193 indicates that it is urcconoﬁical to‘opcrate the water
qystcmwfor the 11 undcveloped lots in the Rub;con Bay'VLsta Subdivi-
sion and on that basis service to Caltrans was refused,

In the 17 years since the issuance of Decxsion No. 64147
the only domestic conmection made to the water system is to the
ovmer's residence. The facts show that there is little likelxhood
that 2dditionzl lots soon will be developed in the subdivision or
that any buwilding will occur om the existing lots beccuse of the mor=
atoriux on sewer permits, except for the one sewer permit issued to
one of the purchasers through a recent lottery. o

In order to grant & transfer application, we are required
to make a finding that the transfer of the water system is not adverse
to the public interest. (Dvke Water Co. (1946) 63 CPUC 641 and
Radio Paging Co. (1966) 65 CPUC 635.) Clearly, it would not be in
the public interest to transfer the ownership of a public utilicy
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water system that has not served the public in the past,éwhieh will
have no opportunity %o serve the public in the foreseeable future,
and which admittedly has a very small ¢hance of financlal success.
Our duty to the public under the Public Utilities Code and to the
prospective purchasers of the water system requires that the trans-
fer of the water system be denled. (Tahquitz Lake Water Co.,
Decision No. 76916, dated November 18 1969 in Case No. 8556 et al.
(unreported).)

This Commission has refused to grant a certificate for
construction of a water system that would be uneconomical (Monte
Vista Utility Co. (1§70) 71 CPUC 3337) and also has refused to grant
a certificate for a water system that was sought for the sole pur-
pose of promoting the sale of lots (Castle Butte Water Co. (1962)

59 CPUC 500). Those reasons are equally valid for denfal of the
transfer of an existing certificate. ‘ :

Just as 1t is not In the public interest to transfer this
unused public utility water system, there appears to be no valid '
reason %0 continue 1ts phantom existence. It Is only a statlstic
performing no useful function and with no likelihood of changing.

We will therefore order that the certificate shall be
revoked 60 days from the effective date of this decision. Should
any parsy wish %0 protest the revocation of the certificate of public
convenience and necessity by this order they may do sO by writing
to the Commission. If 2 protest Is recelved we shall:arrange fer'

2 public hearing on the matter.
Tndings of Facet

1. Decision No. 64147 dated August 21, 1962 in Application No.
44243 granted a certificate of public convenience and ﬁecesSity to
Lawrence H. Smith (deceased) and Beryl S. Smith, doing business as
West Tahoe Water System, €O construct a water'system within Rubicon
Bay Vista Suddivision Units 1 and 2 (Lake Tahoe). |

2. Rubdicon Bay Vista Subdivision, Unit 1, consists of approx-
imately 11 undeveloped lots and the residence of Beryl S. Smith.
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Unit 2 1s undeveloped. A water system was conétructed by thé Smiﬁhs
%0 serve that subdivislon. -

3. The property in Rublcon Bay Vista Subdivision was acquired
by Caltrans through eminent domain procedures for the purpose of
constructing a public highway.

L. Wnen the plans to build a public highway through the
Rubicon Bay Vista Subdivision were canceled, Caltrans offered the
property in the subdivision for sale.

5. That sale was postponed when Beryl S. Smith refused water
service to the subdivision on the dasis that the service would be
unprofitable and that the water system does not meet the standards
of our General Order No. 103. ‘

6. The property in the subdivision was reconveyed by‘Caltrans
to Beryl S. Smith. | |

7. By Application No. 58348, Beryl S. Smith seeks to transfer
the West Tahoe Water System to the Betts Realty Co. and other
buyers named In the application. |

8. No domestic customers other than the present anerMof the-
water system have been served by the West Tahoe Water System.

9. We take officifal notice of the moratorium imposed upon
the issuance of additional sewer permits in the Lake Tahoe basin.

10. In view of Findings 5, 8 and 9, the proposed transfer of
the water systen I1Is adverse %0 the public interest.

1. A public hearing does not appear necessary, Inasmuch as
it appears that all material facts are part of the record in
Application No. 58348 and Case No. 10193.

12. Public convenience and necessity does not regquire continu~
ation of this pudblic utility water corporation. '
Conclusions of law ,

1. The request to transfer the certificate of public conven-
ience and necessity Issued to Beryl S. and Lawrence H. Smith In
Decision No. 64147 should be denied.

2. In view of the reconveyance of the property in the Rublcon
Bay Vista Subdivision to Mrs. Smith by Caltrans, no cause of action
lies in Case No. 10193, and the complaint in that proceeding should
be dismissed.
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IT IS ORDERED that:
1. Application No. 58348 is denied.
2. The complaint in Case No. 10193 Is dismissed. |
3. The certificate of convenience and necessity of West
Tahoe Water System 1s revoked 60 days from the effective date of
this order.

Should any party wish t¢ protest the revocation of the
certificate of pudblic convenience and necessity by this order they
may €0 $0 by writing to the Commission. If a protest is_received 
we shall arrange for a public hearing on the master. |

The effective date of thls order shall be thirty days
after the date hereof.

Dated ¥9Y 6 1979 , at San Francisco,
California. |




