Dec sion No. 91069 NOV 30 1.979.

BE ORu THiE PUBLIC U”I»ITIES COMMISSION or THE STATE O
TEY J. C&RIST:N
Complainant,

. . Gase No. 10510
CITIZENS UTILITIZS COMPANY § (Filed February 27, 1978)
OF CALIFORNIA,

Defendant.

-

Timothy J. Christen, for himself,
complainant. :

Eeller, Zhlman, White, & McAuliffe,
by Paul Alexander, Attorney at Law,
for cerendant.

Bugene M. Lill, for the Commission staff.

cPINICN

By this complaint, Timothy J. Christen‘(Chfisten) alleges
that ne should de conSidered a bona fide customer and not a real estate
developer or builder in connection with a main extension by Citizensi.
Utilities Company of California (Citizens) to furnish water service to
two adjacent homes he has built for resale-in Moss Beach and requests
the Cormission to so find. It is Citize position that he should be
considered a builder or developer. The provzsions ol Citizens" Main |
Zxtensions Rule No. 15 (Rule 15) relating to advances and refunds would
be more favorable to Christen if he is classilied as.a bona fide custoner
than if he is classified as a real estate developer or bullder.

Public hearing was held before Administrative Law Judge Artnur
M. Moozey in San Francisco on June 16, 1978, on which date the matter
was subzitted. 3Zvidence was presented by Christen and Citizens. A
represeatative of the Commission staff assisted in the developmenx of
the record.
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The following undiSputéd facts are established by the record,
and we find them to be such:

1. Christen is a licensed contractor and has been in the building.
and construction busineﬁs-fbr.many years. He has constructed sixteen
homes in the Moss Beach area (located approximately 12 miles south of
San Francisco on State Highway 1) since 1970. Generally, he has com-
pleted twe buildings per year. Most of the hones have three bedrooms
and two baths, and are in the medium price range. With the -exception of
two homes he has retained for rental, the homes are sold to the public
when completed. The last two homes he comstructed are at 1016 and 1024
Pear]l Street in Moss Beach. The area in which the two homes are located
was subdivided in 1906 or 1907 into 25~foot lots. Current local building
regulations now require a 50-foot frontage for a home. Each of the homes
has, therefore, been built on two 25-foot lots. The lots are designated
Nos. 24, 25, 26, and 27, Block 12, Marine View Terrace on the subdivision
map and are all adjacent to each other. _

2. By letter dated June S, 1976, Christen requested water service
from Citizens for the two home sites on Pearl Street. In its reply
dated August 5, 1976, Citizens informed Christen that there was no water
‘main on Pearl Street to serve the property and that upon negotiating a
line extension agreement between him and the utility, water service would
be provided. Christen then called the District Manager of Citizens'
Montara District, in which Moss Beacn is located, and asked nim how two
older houses built a number of years ago and located several lots away on
the opposite side of the same block of Pearl Street received water service.
The District Manager informed him that the water meters for these nouses
were at the rear of the property and that service was from a main on the
next street over. Christen telephoned Citizens' Sacramento 0ffice on
March 2, 1977 and requested that a main extension agreement be drawn up
for the two building sites. By letter dated March 2, 1977, the utility
sent a main extension contract to Christen to be executed by him.  The
letter stated that an advance deposit in the amount of $150 is required
and that the developer must advance all funds for the construction:of‘the
water distribution system. Christen thereupon forwarded the $150 initial -
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deposit to Citizens on March 10, 1977 and the balance of the advance

of $4,605 on April 14, 1977 for the extension. The main extension
contract furnished Christen was a Form A contract which is for subdivi-
sions, tracts, housing projects, industrial developments, or organized
commercial districts. Because Christen did not feel he was a developer
as stated in Citizens' letter of March 2, 1977, and that he did not come
within any of the categories covered by the Form A contract, he didfnét\_
execute the contract. - _ .

3. In latter April 1977, while installing sewer hook-ups for the
two building sites, Christen uncovered a one-inch water main fronting
the property. Christen contacted Citizens' local superintendent, who
admitted that he knew the line was there, but stated that this line was
not adequate to serve any additional customers and that the new six-inch
zain was required.

Le In 1973, Citizens had treated a main extension for another
builder who was constructing two new homes in the Moss Beach area as an
extension for an individual. The circumstances surrounding this exten-
sion were substantially similar to those herein.

5. Because of the disagreement between the parties regarding the
main extension contract to be used, Christen requested that the money
he had advanced to Citizens be returned. 3$4,668 was returned by Citizens
to Christen. ‘

6. Christen contacted the Commission staff for its views on the
zatter. By letter dated May 10, 1977, the staff informed Christen that
it was its opinion that he should be classified as a builder or tract
cdeveloper, although he was not actually dividing a parcel of land. The
letter emphasized that this was a staff opinion and that Commission de-
cisions are issued only on formal matters befoxre the Commission.

7. Because the parties could not agree on the status of Christen,
the instant complaint was filed by Christen. They did agree, however,
that the extension would be constructed and services connected and that
the deposit specified in the Form A Main Extension Contract would again be
made by Christen. All construction and connections have now been made, -
and Christen has sold the two bomes.: Further efforts by the parties to
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reach a mutually agreeable settlement of the matter have not been
successful. ’ | '
Rule 15 .

Citizens has had its Rule 15 on file with the Commission for
a number of years. This is a standard rule which was established by the
Commission in 1960 for all water utilities. It was revised in 1969.
The rule applies to 2ll extensions of distribution mains, from the
Utility's basic production and transmission system or existing distri-
bution system, to Serve new customers subject to certain exceptions not
involved herein. The rule provides That where construction is to be
undertaken by the utility, which is the situation here, a main exteasion
contract shall be executed by the utility and the applicant before the
commencement of any construction. The rule divides applicants into two
classes: (1) bona fide customer, or (2) real estate developer or builder.
A bona fide customer is defined as a customer who has given satiéfactory'
evidence that service will be reasonably permanent to the property which
has been improved with a building of a permanent nature. A real estate-
developer or bdbuilder is defined as including any individual,‘association
of individuals, partnership, or corporation that divides a parcel of land
into two or more portions. : | _

| The following provisions of the rule apply to extensions to

serve individuals who are bona £ide customexs: (1) when the total S
length of the main extension from the nearest existing.u;ility-faciliny
is not in excess of 50 feet per service connection, the utility shall ex-
tend Iits water distribution mains to serve new bona fide customers at its
own expense; (2) if the total length of the extension exceeds 50 feet
per service connection, the applicant shall advance to the utility, before
construction is commenced, the estimated reasonable cost of such extension
based on the cost of a main not in excess of six inches in diameter for
the excess over the 50 feet per connection, exclusive of the cost of
service pipes, meter boxes, and meters; and (3) the mdney so advanced
shall de refunded in cash, without interest, in payments equal to the ad-
justed construction cost of 50 feet of the extension for which the'éavance
was made for each additional service connection to a new bona fide customer
not previously served and refund payments shall be made within 180 days

-l




C.10510 ec . _ | . ‘

of commencement of such new service, subject to the conditions that no
refunds shall be made after 10 years from the date the main extension was
completed and the total of the refunds shall not exceed the amount ad- .
vanced.

The following provisioﬁs of the rule govern: extensions to serve
subdivisions, tracts, housing projects, industrial developments, or or-—
ganized commercial districts, which would be for real estate developers
or builders: (1) there are no free footage allowances; (2) any applicant
for a main exteasion to serve a new subdivision, tract, housing project,
industrial development, or organized commercial district shall advance
to the utzlzty before construction is commenced the estimated reasonable
cost of the extension from the utility's nearest facility, including the
cost of service connections but not meters, and the main shall be at
least of sufficient size or capacity to serve the new customers and‘a
reasonable estimate of the potential customers who might be served
directly from the main extension without any additional extensions;

(3) the amount advanced shall be repaid by the utility in cash), without
interest, to the contract holder in payments egqual to 22 percent of the
revenue received from the new services only for a period of 20 years,

and at the end of this period, any unrefunded balance shall be paid to
.the contract holder in five equal payments over the next five-jear\perlod.
issues

The first issue for our consideration is-whether‘the‘existing
one-inch main was sufficient to furnish adequate service to the two
brilding sites. Our answer is that it was not and that the sixk-inch
main extension was reasonable. Having so determined, the next and major
issue for our determination is whether, in applying Rule 15, Christen
should be classified as a real estate developer or builder or as a bona
fide customer. We are of the opinion that he should be classified as a
builder.

Discussion o ‘

As to the first issue, it is apparent that the new six-inch main”
has the capability of meeting peak service demands by the two new buildings
and by the two older buildings, as well as any additional buildings that
night be constructed on the same block, and that the ability of thé

5




C.10510 ec . .

existing one-inch main to adequately serve four separate buildings is
extremely questionable at best. Citizens' decision to install the six-
inch main was a reasonable and prudeht determination,;and no further
cdiscussion of this issue is necessary.

With respect to the second issue, Christen's occupation is
odbviously that of a builder. He purchased the two building sites on
Pearl Street and has constructed a new home on each site. His purpose
was to sell both homes which he has dome. He has been engaged in this
'saxe activity in the Moss Beach area for a number‘of"years; We recog-
nize, as Christen has pointed out, that the definition of real estate
developer or builder in Rule 15 refers to those who divide land. Since
he does not divide land but has in fact combined two lots for each of
the two building sites, it is his position that he does not come within
the purview of this definition and that the definition of bona fide
customer applies to his activities. We do not agree. It is to be
rnoted that the definition of a real estate developer or builder is,
to say the least, stated in very general terms. It reads as follows:

"A 'real estate developer' or 'builder', for the purposes
of this rule, shall include any individual, association
of individuals, partnersnip, or corporation that divides
a parcel of land into two or more portions.”

(Empoasis added.)

The word, include, is not one of limitation but merely specifies particular
categories or groups covered by the definition. The type of building
activity in which Christen is engaged is neither specifically nor by in-
ference excluded from the meaning of the term, builder, as used in the
rule. It is apparent that the framers of the definition were concerned
primarily with subdivision developments; however, if it had been their
intent to exclude building activities, such as those engaged in by Christen,
they would have refrained from using the word, include, in describing those
who divide land. The definition of a bona fide customer in Rule 15, on the
ther hand, states as follows: ' ' C

vA'bona fide customer', for the purposes of this rule, shall be .
a customer (excluding any customer formerly served at the same

location) who has given satisfactory evidence that service will
be reasonably permanent to the property which has been improved
with a building of a permanent nature, and to which servic¢e has
commenced. 1he provision of service to a real estate developer
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or builder, during the construction or developmenx period,

shall %ot establish h;m as a oona fide customer." (Emphaszs
added.

The terms, prgverty and building, in this definition are in the singulax;
whereas, Christen is concerned with multiple propertes ad tuildings. Fur-
thermore, from a reading of this definition and in particular the last
seatence, it is apparent that the intent of this rule is to cover the
situation where an individual either builds his own home or has it built
for him. Christen's activities are those of a builder, and anyone engaged
in such activities is subject to the main extension provisions of Rule 15
relating to builders. To hold otherwise would plade a burden on existing
customers to bear at least some of the cost of extending service to new
customers generated by commercial real estate ventures.

As to the instance in which Citizens in the past treated a main
extension for another builder under similar circumstances to those in-
volved herein as an extension for a bona fide customer or individual, the?
witress for Citizens testified that this was an error on its part and that
it now handles all main extensions similar to the one herein ﬁnde: the
builder provisions of Rule 15 and not under the bona fide cus;omer or in-
dividual provisions. .

We are of the opinion that the relief requested in the complaint
should be denied. |
Findings of Fact

In addition to the seven findings.of fact under Backgroumd on-
which there was no disagreement by the parties, we further find as follows:

8. The activity in which Christen is engaged is not included in
the definition of a bona fide customer or individual as set forth in
Citizens' Rule 15, and the main extension advance and refund provisions of |
the rule relating to bona fide customers and individuals are not appl;cable
to the extension herein.

9. Although the activity in which Christen is engaged herein is not
specifically listed in the definition of real estate developer or builder
in Rule 15, it is, likewise, not excluded from the definition, and for the

purposes of applying the main extension advance and refund provisions of
the rule, those apprlying to a real estate developer or builder are apnll-
cable to the extension issue.
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10. Citizens Form A Main Extension Contract covers extensions
for real estate developers or builders as those terms are defined in
Rule 15. o

11. The use by Citizens of its Form A Main Extension Contract:
Jor the main extension for ‘Christen in issue was proper. |

12. To classify a builder and developer engaged in activities
similar to those of Christen herein as an individual or bona fide cus-
tomer for the purposes of applying the advance and refund provisions
of Rule 15 would place a burden on existing customers to bear at least
Some of the cost of extending service to new customers generated by
commercial real estate ventures.

Conclusion of law

The relief requested in Case No. 10510 should be denied.

IT IS ORDERED that the relief requested in Case No. 10510
is denied. | '

The effective date of this order shall be thirty days .after
the date hereof. |

Dated NOV 301979 . y at San E&'ancisco, California. |




