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Decision No. 91.084 NOV 30 1979 . @~~~uffilljl1.j 
3:E:FORE TEE PUBLIC UTILITIES COMMISSION OF TIm STATE OF\J~RNIA 
!~ the Matter of the Application of ) 
':> .... C . S . (Cal·.. .) ) . ac~:..co reat:.ve err_ce u.OI"""'..:.a , 
!:lc., a Calii'onlia corporation, for a ) 
certificate of public oonvenience and ) 
:lecessity for passenger sightseeing ) 
se:~lce in Alameda, Contra Costa, ) 
Los Angeles, Marin, Fresno, Mariposa, ) 
Merced, Monterey, Orange, Sacramento, ) 
San Diego, Sa:c. F::-ancisco, San Joaquin, ) 
San Mateo, Santa Clara, Santa Cruz, ) 
Solano, Sono~a, Stanislaus, Tuolumne, l 
and Yolo Counties. 

------
J. MARK LAVEtLE (DOL?EIN TOURS) 

Complainant, 

v. 

P ACI!ICO . CREATIVE SERVICE, INC. and 
';APA.~ AIR LINES COMPANY, LTD., 

) 

1 
~ 
I 

~ 
Defendants. ) 

------) 

Application No. 58739 
(Filed March 14, 1979) 

Case No.. 10732 
(Filed April 11, 1979) 

ORDER DENYING MOTION TO DISMISS 
Case No. 10732 and Application No. 58739 have been 

previously consolidated for hearing. In Case No. 10732 J. Mark 
Lavelle, c.oi=.g business as Dolphin Tours (comp1aina."lt or Dolphin) 
cocplains that Pacifico Creative Service,· Inc. (Paci£ico) and Japan 
Air' Lines- Cocpany, Ltd. (JAL) are engaged ciirect1y or indirectly in 
unla'Wful passe:lger stage operations as more fully disC'Ussed below. 
Complai:lant also alleges that within the framework of such activity 
are ce~ai~ ~ti-competitive practices subject 

30th defendants have filed ~"lSWers. 
motior.. to dis::ti.ss the cocplaint. Pacifico has 
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to our order.' 
JIU. has filed a· 
filed a cross-complaint 
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which :-aises certain issues co~cer:ling complainant's actions in, 
a~~~pti:g to stop what complai~ant believes to be unlawful activity 
on the pa..""'t of Pacifico. The motion to dismiss and certai;o; of thes,e 

activi~ies are considered here. 

The Com~la.i:lt 

\. 

Although complainant is now :-epresented by counsel, the 
complaint was apparently drafted personally by Mr. Lavelle and 

contains certain argumentative matter as well as the direct allega­

tions. 5u::lI1larizing th.ose allegations which. directly concern alleged 
u.:llaWful passenge:- st.age operations, the complaint avers that 
Pacifico and. J.AL hold no authority f'r?m this CommiSSion to operate 
as an i:lt:::-astate passenger stage corporation; that the defendant.s: 

,.. ••• di:-ect.ly or indirectly, individually o,r 
i::. concert m t.b. others, has [1/J held itself 
out to provide, and/or is otner~se repre­
senting to the public tha.t JAl.?AY.. ".<Jill 
provide, motor transportation service con­
sist.ing of Japanese language :J.arrated sight­
seeing tou..-s originati:J.g from San Francisco 
which are more particularly described in 
Exbibits 1-10 [a:rf'ida.vits and supporting 
:::la~eria.1 attacb.ed to the complai;ntJ. It 

The compl~t £u.-ther states: 
~Exhibits 1-10 [publicity] have been ~~d are 
being disseminated. by defendants, directly 
or indirectly, in concert with others, and 
said e~bits represent to the public that 
Defendants have provided, are providing, are 
offering to provide, "Will provide,. and/or holds 
[SiC] out to ?rovi~e i~trastate ground motor 
transportation service consisting of Japanese 
language sightseeing service 'Wi thin and 'Without 

,the City and Co~ty of San Francisco, said tour 
service being sold on a. 'Oer capita bas,is." 
(EmphaSiS added.) 

Starting 'With the lower haJ.':- or page 5, the complaint details what, 

The allegations here read in the singular but the context 
:lakes i'to clear that they are directed against both J KL a.."'ld 
?acii'ico. Pacifico is referred 'to as "JALPA .. lCn in the com­
plai::.t (a name apparently used to advertise tours). 
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.. 
complainant believes to be the system used by defendants in selling 
such trans!'ortation, 'With references to the attached exhibit material. 
The begi., ... .; "l,g of paragraph $ states: 

"The services which J~PAK has held out to provide" 
holds out to provide, is providing, is· arranging 
to provide, consist of passenger stage corporation 
services over the public highways of this state, 
~egularly or with some degree of !requency~ between 
fixed termini or over route [sic] partly Within and 
partly outside a municipality for compensation." 
The complaint contains allegations or statements to the 

effect that a system has been developed among defendants and others 
·N'b:i.ch ::-esul ts i:l the mOIlopolizi:lg of Japanese tourist bus,iness in 
San Francisco (pp. 5-7) and that the system of selling tour packages 
to Japanese tourists results in diverting such tourists away from 
complai "'lant and other lawful operators to the- defendants' allegedly 

~awful transportation operations~ 
Complainant requests, ~ong other things, that we order 

def~dants to cease and desist ~ediately from their allegedly 
j ..... , awful ope:-ations. 

The answers of both, defendants deny that they are operating 
or fU-~sh,;"'g any unlawful transportation. Defendants admit that they 
hold no passenger stage authority from this CommiSSion. 
The Motion to Dismiss of JAL 

J),L filed a motion to dismiss the complaint alleging (1) 
that it operates no passenger stage service; (2) that its activities 
in CalifOrnia are exclusively in foreign commerce (i.e-, i:c.ternationaJ.· 

ai::- t:-ansportation), and (3) that the complaint, generally" f'ails 
to state a cause of action against JAL. 

JAL later filed a supplementary memorandum of points and 
authorities supporting its motion. Attached to i te are affidavits 
tending to es'tablish that Pacifico is not a wholly owned sub,sidiary 

or JJ.:L, a:ld not JJ.:L's alte:- ego. The thrust of this supplementary 

filing is to attempt 'to show that if there is any unlawful passenger 

stage operation, it is not under JAL' s control, and" f'llrther,. that 
JAL is not an indispensable party to the action. 
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The Cross~om'Olaint of Pacifico 

The cross-complai:lt shows that Pacifico is a Hawaii 
co::-poratior.., 'With a local ofi'ice i:. San Francisco. The cross­
complaint contains several allegations of improper conduct directed 

at Dolpbi:l' s i'i tness to operate under its certii'icate.. In this 

decision we '~ll consider only the allegations that Mr.. Lavelle, 
owner or Dolphi::., used an orricial-looking "Notice of Violation'" 
i'o~ i'or the appa.~nt use or the Transportation Division of this 
Co:::n1ssion 1:1 its investigatory function. Supporting. material 

to the c::-oss-complai:l.t indicates that lavelle used the form ,to 

serve Pacifico w:.th an unauthorized "official'" Notice of Violation, 

relati:lg to a bus tour- occurring on May :3, 1979 aboard a vehi'cle 

belonging to Eastshore Lines. 
Mr. Lavelle also 'WrOte a very strongly worded. demand 

letter (also an exr..ibi t to the cross-complaint), but this was 'Written. 
on Dolphin's own letterhead and does not carry the' color of official 
a'l:!.thority- Q!::.estions concerning this letter and other alleged actions 
of Lavelle are reseM'ed. 
Position of the Commission Staff 

The staff :filed a memorandum of points and authorities in 
which it ::-ecoanended. that the motion to dismiss should be de:o.ied, and 
that the request for cease and desist orders should also· be denied. 

Regarding the motion to dismiSS, the staff" argues; (1) the. 
complai:.t does ::.ot ask the Commission to regulate anything beyond. i.ts 
ju..-istiction; (:2) J AL' s a:ff"idaV'i ts are an inadequate substitute f"or 
a hearing; and (3) the application of the alter ego· doctrine do·es. not 
::-equire dismissal. 
Discussion 

It is our opinion that the motion to dismiss by 'J n· should. 
be c.eIlie<i. The complaint is not ju.""isdictionally defective; it aJ.leges 
that J:J., illegally participated (and continues to particip·at.e) in a 
passenger stage operation in California~ Without proper authority-

Some of the complaint' sallegations (see previously quo·ted, excerpts) 
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::lay be c!"iticized as inartful or red:undan~·but they are: clear enough 
to give the defendants adequate notice of complainant's 'claims, 
rega.~~~g alleged unlawful passenger stage operations. 

~ie also note that. the complaint contains a mixture of 
allegations and legal argument, and that some of the, allegations, 
!lot quoted :;>reviously in this decision, appear to have as their 
St:.bject :tatter an alleged attempt to monopolize Japanese tourist trade 
i::. San Francisco. I::.sofar as such aJ.leged monopolistic practices 
do no~ deal directly 'With whether illegal passenger stage operations 
a:e tak:L=.g place, they are matters for the appropriate court and 
not this Co:m::d.ssion. Such allegations are surplusage, however, and 
do not ~nder the complaint fatally defective. 

For JAL to argue that it is a foreign corporation whose 
operations solely concern uternational air travel is, at this 

poi:lt, to beg the question. It is elementary that a f'oreign corpora­
tion is subject to California law in conducting intrastate business 
~ Cali!o~-ia, and Whether JAL is conducting such bUSiness in addition 
to its' inte~ational air operations is the very point in question. 

We agree With the complainant and the staf£ that SAL's 
af!idavits and other matter attached to its motion to dismiss are not 
a p:-oper substitute f'or an evidentia.ry hearing at which comp1ainar..;t 
:1.a.y either prove, or £ail to prove, his case. We note that at this 
ti:le (to our 1o.ow1edge) there has been no discovery by which the 
allegations in JAL's motion have been tested. This C.ommission does 
not have a strict "'code pleadi=.g'· format, but a motion to dismiss, in 
the foo JPJ.. has filed it must be regarded as analogous, to a motion 
for Simllllary jud.g:uent. Such a motion may be, mad.e when it is contended. 
an action has no merit (CCP § 437c), and. is not a device £or trying 
disp'c.ted issues of fact. (Joslin v. Marin Muni. Water Dist .. (1967) , 

67 Cal 2d 132, 147; 60 Cal Rptr 377, 3$7.) SUllltIla:y judgment, must be 
denied i~ ~y issue of material fact must be decided in ,order tOe 
render judg:nent. (WaJ.sh v. Glendale Fed. Sav. &: Loan Ass'ri, (1969') 

. 
\' 
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1 Cal. App 3d 57S, 5$3; 81 Cal Rptr 804, 807; (disapproved on-other 
grounds ~ Ga~et~ v. Coast & Southern Fed. Sav. & Loan Ass~n, 

9 Cal 3d 731, lOS Cal Rptr 8lo.5).) The £"ederaJ. courts take a si:nilar 

view. (Cu:-to's: Inc. v. Kirsch-New Jersey: Inc. (N.J. 1961) 193 F. 
SUP?: 235'.') . The Cal.i!'or:lia Supreme Court has called S'l.llllIllary' judgment 
a C:a.s~ic :-e::edy a:::.d has stated that it should oe used. 'With cauti.on 
so that it "does not become a substitute for the open trial method 
or deter.:lini~g !acts." (Pettis v. General Tel .. Co. (1967) 66 Cal 
2d 503.) 

It is clear f'rom the pleadings and the exhibits to the 

.?1~a9_i_n~_.tha~_t_he~~s~i_o.n_o.f wh~~_h~I: ~.~ _.~~, ._~;~~~~~Y: .. ~_;:-_J.:D.~:h~~.:e)..Y:., ___ _ 
. _.----- --o!,ereti:lg--a:y t:::::.ce:-ti~ied:- p-~5enger 5tage--routes -cM..'lot.'be al::;-:\~d-- . __ ._-

s~a.-ily Without a hea.~~g. A review of' the affidavit material 

attached to the complaint shows that defendants are promoting 
"optional" tou..-s which are apparently not part or a package arrange­

:lent sold in Japan or sold only on a group oasis. Individual fares 
are listed. !t is not clear, however, whether the parti~ar actions 
o~ the defendants e~end to the activities which Public Utilities 
Code Section 1031 prohibits without a certificate. 

With the exception or the ~otice of' Violation" proolem 
disC"..lSsed hereafter, we believe that the same result must obtain 
~egardi~g the ~equests ~or cease and desist orders oy.the complainant 
a::.c.by ?acii"ico. We agree 'With the staff' that the present record is 
not so certai~ as to j'tlStify such orders in advance of a hearing .. 

!t . is clea:--, however, tr..at there is no basis for the action 
o£ Mr. Lavelle, owner of Dolphi~, the complainant herein, to p~~ort 
to issue an of.ficia1. "Notice of Violation".. Such action on his part 
is bO'll:.d to :o.islead those served by him with such a notice into-be­
lieving that he acts under color of' state authori tY.Y We cannot . 

Y It sho\:.ld also be noted that, depending on Circumstances, such 
co:.duc~ ca~ be a violation of Penal COde Section l46a. 
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tolerate further abuses of t!Jis nature and we V'lill order 
M:. Lavelle to cease from any repetition of" such an act. 

On or about May 3, 1979, J. Mark Lavelle, complainant and. 
cross-defendant in Case No. 10732, p~~orted to issue an official 
?ublic Utilities CommiSSion "Notice of Violation" form to defendant 
and cross-complainant Pacifico, warning Pacifico that it should ceas~ 
and desist from an allegedly u:ll.awl'ul passenger stage operation. 
Conclusions of Law 

1. The complaint in Case No. 10732 states a cause of' action 
against defendants Wi. thin the Commission's jurisdiction under Public' 
Utilities Code Section 1031. 

2.. Allegations in the complaint which are directed against 
alleged un.!air or monopolistic business practices not concerning 
u"', awf'ul passenger stage operations may be treated as s~""'Plusage 
and do not render the complaint fatally defective. 

3. The allegations in the complaint and· its exhibits, and those 
in JAL's motion to dismiss and its exhibits, rais·e substantial and 
::aterial issues which should be the subject of evidentiary hearings. 

4.. The motion to dismiss should be denied~ 
5. The va:ious requests for cease and' desist .orders and other 

prel~nary relief should be denied, except for ordering J. Mark, 
Lavelle to cease from usi=.g this Commission's "Notice of" Violation" 
i"orms or any other i"orm or device Which may mislead another to 
believe that he is receiving an off"icial communication from this 
Commission. 

6. Because a hearing is scheduled in the immediate future, 
the effective date of this order should be the datehereof'~ 
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IT IS ORDERED that: 

1. J. Mark Lavelle shall cease and desist from using, "Notice 
o~ Violation" ro~ or this Commission~ or ~y other official for.m 
or i::Ii tation of such form, and shall not, by any method or device,. 
pu-~ort to act as an official or agent of this Commission. 

2. Other requests for temporary relief are denied. 
3· The motion to dismiss Case No .. 10732 filed by Japan Air 

Li~es is deru..ed.. 

The effective date of this order is the date hereof. 
Dated HOV 30 , San Francisco, Calif'or:na. 


