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3 EFC ?.E .......... . ~ PUBLIC UTIL:;:TIES CO~~l!SS!CN OF THE STATE OF CALIFO&''J!A 

iv. ART SUTTER, 

vs. 

C!TIZE~S UTIL!TIES cor·~ANY OF 
CAlIFCRN!A, 

Defendant. 

) 

~ 
~ 
~ 
) 
) 

Case No. 10647 
(Filed August 9, 1975) 

--------------------------------~ 

w. Art Sutter, for hi:se1f, com~lainant. ' 
w. ~. ~traalev, for Citizens Utilities Com~any 

0: ~al~;o~ia, defendant. • 

OPINION 
~~---~~ 

Stateme~t of Facts 

.', 

Citizens Utilities Co~par.y is a holding co=~any providing 
th:ough its subsidiary companies in many states across the nation elec
t~ic, telephone, water, and gas service to custo~ers in over 550 COQ

=~ities. ~~intaining general offices in No~h Highlands, California, 
its subsidia.~, Citizens Utilities Cocp~~y of California (Citizens), 
provides ",.,rate:" se:"vice in. various California districts, including as 
relevant here, the Sub~ban systec of its Sacra=ento District. 

I::. the fall of 1976, ~,.;. Art Sutter (Sutter). a real estate 
c.evelo~er, develo~ed a l3-acre -.,arcel of lane. in Sacramento at Bradshaw . . . 
?~ad and Old ?lacerville Road into a L5-1ot subdivision ~own as Sutter 
Estates Unit No.1. In the cou:se of his developing the subdivision, 
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Su~~er requested Citizens as the water utility serving the area to ex
te~d water service to the 45-10t subdivision. In accord with its estab
lished. procedures, Citizens prepared preliminary estit:ates and on 
September 9, 1976 put the project out to bid to seven pipeline 
construction c~~tractors.~ Five, including Teichert Construction 
Co~?any (Teichert) (suggested by Sutter to be included among tbose 
solicited), ret~ed ~ids. Bids were opened on September 16, 1976 •. The 
low bidder was tion=lor Contracting COIl:pany (Wonmor) witb its bid for 
Sl6,4ll.~ , 

Concu.-rently with development of Sutter Estates Unit No.1, 
Sutter bad developed an adjoining one-acre parcel into a 4-lot subdivi
Sion, styling this additional development as Sutter Estates Unit. No.2., 
Three days a!ter receipt and opening of the bids for Unit No.1, Sutter 
de~er.mined that he also wanted to proceed with Unit ,No. :2 ~t tne same 
~i:le, comoi:ling the two units, and accordingly, telephoned Citizen8 to 
ask that Citi=ens negotiate an e~ension to add Unit No~ 2 to the project.. 
Citizens' engineer, Taylor, came U'O with. a total 'Oroject cost estimate' to 
cover both units of $27,664, and cb:c:u."licated thi~ tot~l to Sutter .. .21 

Assertedly Sutter ·.-tanted a detailed' breakdown of costS and. 
allegedly asked that Taylor get such. a breakdown. Noneth.eless, ..... 'ith.out 
..... ait~g to clear up ~y ~estior.s he =ay have had, on September 23, 1976 

'2./ -

~e oi~ re~~est to all bidders ~rovided a !o~ whereon a bidder merely 
e::.tered his bie. t'to ~rovide and.· furnish all labor and materials 
(except TranSite ~i~e and wa~er meters), tools, expendable eq~ipcent, 
and all utility and·transpor-eation services necessary" to perform and 
co=~lete the ~oo. Listed were three co=~onents: 

• 2:050 l~eal feet of S-inch pipe with fittings 
45 metered wa~er,services 

6 fire hvdrants 
There was no ~ro7ision or re~irement for itemization of the bidding 
contractor's charges. 
!::~erest~glYt ;'io=or \:.:lcerbic S~~ter' s no:inee, Teich.ert, on Unit. 
No.1 by approxi=ately $5,000. 

If At ~his ti=e no wri~ten proposal covering the entire 49-1ot project 
..... ~s submi~ted to or de~ded by Sutter. 
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S~~~er si~ec a =ain e~ension agree=en~ ~~th Citi:ens covering the 
ent~e 49-10t projec~ (incl~ding Units Nos. 1 and 2) and paid the 
527,664 advance deposit req~ested. 

.. 

At the hearing Citizer~' explanation of this $27,664 estimate 
was that to wo~or~s low bid of $16,411 for Unit No.1, it had added for 
wnit No. 2 a proportionate amount based on its estimate of the main in
stallation co::ponent portion of \'lonmor's bid, and its esti..":'late of the 
cost of i'u...-nishing and installing' four additional home services. Next, 
it ~d added the cost of the needed :pipe, and finally Citizens' standard 
5 percent overhead plus a 2 percent direct labor charge, and a 
contL~gencj allowance. 

Once work began disagreements s~faced an~ ~he S~tter-Citizens 
relationship deteriorated. Assertedly, during constr~ction Sutter several 
ti:es tried to obtain a cost breakdown. Sutter further asserts that on 
~ove::ber ), 1976, he sent Citizens a message by certified =ail req~esting 
~ta~ Citi:ens withhold lO ~ercent of the contract f~ds fro~ Wonmor 
pend~g Sut~er's review of· f~al project costs.~ Sutter also alleges 
ttat on December 1, 1976, Taylor advised Sutter by telephone that Wo=cor 
~d agreed to a $2.00 per lineal foot installation price for Unit No. 2 
pipe.V 

T~e project went ahead to eventual completion, ~~d on 
:ebr.:.a..) 15, 1977 Citizens ::ailed Sutter a letter advising of completion' 
and relat~g that the actual final project cost was $27,407. A Citizens' 
~eck for S177 representing the asserted difference between actual and 

~ co~y. of a Message:R~~~r £o~ bearL~g s~ch a typed message was intro
c.ucec. OJ Sutter as ':':<'''ll.Olt No. )'to S'1.l.~,:ort his co:.tentior ... It bears 
:'0 indication of mail certification, ar.c at ~he hearing S~tter ~as 
unable to produce a receipt for the asserted ce~i£icatio~ of the :ail. 
S~~t~r. i~trod~c~d a piece o~,paper.at th~ heari~g (~xhibit No.4) 
,-:,c;cc tle,testli'J.ed ~s a:n aJ.c.-::~n:oJ.r~ ::ac.e at tne tJ.!:le bea;:-i!lg this 
:n ... ~::-=atJ.on, contenc.J.!lg that t.:lJ.S slJ.:? of paper supported nis con-
... €:' ... lons. 
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esti:ated cos~s for ~he project, together with a sur~ary tabulation o~ 
cOS~S, ?~por~i~g to show esti:ated. i~stallatio~ cos~ versus, actual or . 
adj~s~ed ~stal!ation cost, ~as enclosed. Sutter objected, demanding 
cetails. Despite further letter exc=anges ~c ~ee~L~gs between Sutter 
a=.ci Citizens, Sutter-:-e::lained -..:.r.sa'Cisfied, asserti:lg that und.er h.is 
reconst~ction of costs the ~otal should have been d.ifferent and 
clai=li!lg variously that there "NaS an en:eit1e:::.ent to a' $1,639 refund 
instead. of S177 and. that a $1,462 shortage was unaccounted for. At
te:pts to reconcile differences through the Consumer Affairs Eranch of 
the Co=cission failed and this fo~l complaint resulted. 

A duly noticed public hearing on this :atter was held i:l 

Sac:-a:len~o on Dececber 11, 1978 before Ad:ninistrative Law Judge John B. 

weiss. Aiter conclusion of the hearing the catter was submitted upon 
receipt of a late-filed exhibit on Dececber 13, 1970. 
j)is~...lssio':'l 

In its relations with. subdividers desiring service Citizens 
is bound by the ?rovisions of Rule 15, a standard cain extension rule 
pro=ulgated by this Co:mission for :-e6~lated water utilities. It con
tains the following applicable s~anda:d language: 

"A:..y applicant for a z:a.in extension rec.uesting the 
utility to prepare detailed ?lans, specifications, 
and cost estimates shall be recuired to ce~osit 
~~th the utility a~ aco~nt equal to the esti:ated 
cos~ of such :aterial. The utility shall upon, 
re~uest :ake available, withi~ 45 days after :-e
ceipt o~ the deposit referred to above, such pla~s, 
specificatio~s, ~7d. cost esti:::ates of the -oroposed 
:nai~ extension."2/ • 
As ~oted earlier, when approached by a subdivider seeking a 

=ai~ e~e~sio~, it is Citizens' practice to put the project out to bid 
to obta~~ installation costs, rather than to use in-house estimates. 
Once obtained, to the 10· ..... bid it adds the cost of the pipe esti.!nated 
as ~eedeci, a 2 ?ercent estL"'la':e for direct labor costs, pl~s 5 ?e:cent 
of that direct labor for d~ect laber overhead, and an allowance of 

§! Paragraph A-5-3. 
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5 ?erce~~ for contingencies. Contractors who bid on a project are not 
asked ~o ~pp17 detailed breakdowns of individual installation items 
(exce?~ ~c categories necessa.-y to conform to requireme~ts of the 
Co=issio~ ~ s U::ii'or:::: Syster:.. of ACCO\:!'lts). The conti..''lgenc:y allowance . 
is to provide against un!oreseen or unusual situations which may be 
e::.cou.~tered once the pro je ct is be~. After a pro j ect is cOJ:'.pleted, 
a::. adjust:ent is =ade between the parties to account for ~~y difference 
betwee:l the a.::o'U..~t advanced by the subdividers deposit and final actual 
costs of the project. ZI 

I::. the i:lsta.~t situatio:. Citizens followed its custocary 
practice; ob~ainL~g ins~a11ation bids and selecting the low bidder. 
This enaoled it ~o prepare prel~~~nary information preparatory to 
fu-~ishing S~~~er with a cost esti=~te for Unit No. 1. Sut~er had been 
closely fo1!o~~g these steps (includL~g asking that Teichert be 
~cl~ded in ~he bid list). It ::t!S~ be a,:)'orecia~ed tha~ at this 'Ooint 

~ .. ~ 

Citize~s had no ite:ized breakdowr. of costs pertaining to ~er-foot pipe 
i:lstalla~ion, cllarges for fittings ins~allation, charges for individual 
valve installation, charges for water service box installation, or 
charges for hydrant ins~allation. It ::::erely had a contract price for 
the Unit No. 1 ?rojec~ installation; including 2,050 feet of main, 
fit~ings, and valves shown on the drawings, 45 service boxes and 6 hy
dran~s. Nonetheless, when asked by Sutter on a rush basis to expacd 
the project to L~clude Unit No.2, it consulted with Wo~or, and worked 
::.p a~ esti='.ate to expand \'lonltor's S16,411 low bid for Unit No. 1 to in
clude i~s~allatio~ work on Unit No.2. It then recalculated its project 
es~i=ate ~o e:oraee all costs, installation, ~terials, overhead, labor, 
cont~gencies, etc. for the entire 49-lot ~roject and produced its 
project esti=ate of $27,664 to give Sutter. Sutter Signed the main 

7J Paragraph A-6-E of Rule 15 also p:,ovides that: It Any differences 
oetwee~ the adjustea construction costs and the a~ount advanced 
shall oe sho~~ as a revision of the amount of advance and shall be 
payable ..... "ithin 30 days of the date of silbx:.ission of ~b.e state::ent. I~ 
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extension agreecent Septe:ber 23, 1976. It provided no separate 
en~e~a~ion o~ individ~al costs, but merely provided that for a 
total ~ of $27,664t 2,323 feet of cains, 49 metered service con
:'lectio:'ls a::.c. 6 fire b.ydra::.ts would be provided and installed. 

Th.:-ough what appears to have been oversight and lin:.itec. 
!clowledge of existing facilities, after the work began it was deter
::ined that the project would require two additional valves to meet the 
~equ~e~ents of Commission General Order No. l03.§( In one instance 
a valve had to be added on Lot No. 10 on Sutterwoods Circle on the 
edge of the project where the street terminated. In the second in
stance the existing =ain on Goethe Road had been installed =any years 
previously a::.c. the exact location of the nearest valve was not deter
~ed until after work began. Installation of this valve was necessary 
to prevent custo::ers beyond that point from being out of water for any 
extended period of time. 21 These valves were stated to cost'$933 each 
installed'. Similarly, the project extension obviated the need for a 
'olowoi'f valve valued at S160. The costs represented by the additions 
and deletion of these :-espective valves and thei:- installation were 
includec. as part of the ccst overall of the entire project within the 
S27,644 est~te. Anticipated or not, if required, these resultant 
costs are a legit:Lr.ate part of the cost of the project and are charge
able to the s'Ubdivider. 

0/ 
--

wbich require a valve every 500 feet or at the intersection of each 
block, whichever is closer. 
r.~s valve ~~s installed in front 'of Lot ~o. 1 in Unit No.1. 
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Citi:e~' breakdoWI:. of the i"inal costs of the project. 
follows, segregated by categories: 

SUTTER ESTATES UNITS NOS. 1 AND 2 

Co:'!tractor: 
~.T 2 ""5 ~ . . ~·t ... · .... 11 .... ~o~or ,~~ .eet p~pe an~ .~ Y~~gs ~nsya aY~on 
Won:or - 49 each house services 
WOnJ:lor - 6 each fire hydrants 

Suot.otal 
?..!rc~ases: 

Joh::.s-¥t8.nville 
31ueprints 

Subtotal 

~i~e and fittL~gs . . 

To~l· Con~ractor.and Purchases 
Citizens: 

tabor 
Cverhead 
Contingencie.s 

S'tlbto'tal 
Total CoSt for Project 

* $1,018 chargee. to the ~vater !JT..ain Account. 
S 300 charged to the Water Service Accour.t. 
S 267 charged to the Hyc.rant Acco~t. 

$8,957 
4,900 

. 4,350 

. $7,189 
1.7 

$ 271. 
185· 

1,505* 

$18,207 

S 7! 236 
$25,41...) 

$: :2! 01.L. 

.'S27,487 

Fro~ the above it is at first difficult to ascertain a solid 
basis for Sutter's complaint. The completed project finally cost Sutter 
$177 less th~~ the overall est~ate upon which he paid the deposit. If 
Sutter ~as not content ·~th the esti=ate given hi: by Taylor, he should 
have requiree. a :ore explicit breake.own before ~e signed the agree:ent 
anc. paie. the e.eposit. I-1llcb. of the problem herein arises out of the haste 
u=.der · ..... hich the project was expanded and the::. proceeded Uponr haste 
initiated a=.~ ca~sed solely by Sutter's exigent require:ents. Rather 
tha=. await new bids for the combined project, it was Sutter who asked 
Ci-:izens to ::.~gotia.te extension of Unit No.1 -:0 a.dd Unit. No.2. 

Citizens' negotiations "..nth ~\I·or..r.or were conducted by Taylor. 
a..-ld were verbal~" Taylo"r "is "no longeravailabi"e as a witness. How 
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Citizens ~ived, ite~by-item, at its $27,664 estimate was never fully 
explained. ~ retrospect it is clear that there were three main ele
::en"Cs to t.he est.i:ate. The ;v'oru::.or installation costs, the co,st o-r the 
Johns-Y:anvi!.le pipe, and Citizens' l.a.bcr, overhead, and contingency 
standard charges. The complaint involved the Wonmor contract and 
Citizens' charges. 

Sutter asserts that there was a poor breakdown of the ele~ents 
of costs =aking u? Wo~or's original bid. But the fact remains that 
~one was called for under the bidding proced~e. And it is also a fact 
'Cba t ·Nonmor' s "0 id 0 f $16,411 for Unit No. 1 was $946 le ss than the next 
'oid, and over 55,000 below that of Teichert, Sutter's candidate to do 
the ..... ork. Con-crasted with these other bids, Wo~or t s bid. therefore, ·,.;as 
ce~ai~y reasonable, and ~ore i=?ortant~y, acceptable at the t~e to 
Su.tt.er i::. that. after knowing it he elected tc proceec. with Unit No. 2 
2nd asked Citizens "Co negotiate the extension. 

Su.tter's basic discontent.~ee'r.s rooted in the $1,796 di£
:erence between ~o~or's final billing of $18,207 for the entire pro~ect 
and 1iloncor's S16,411 bid on Unit No.1, leaving ,aside for the :lot:ent 
the issue on t.he Citizens' "general and ad.::linistrati ve overhead"' charges. 
Sut.t.er in essence contends that the difference is overblown and dispro
por-:ionate co::.sic.eri:lg that addit.ion of Unit No. 2 involved on1:.- ~)O .i'~~t 

~ore :a~ and fou.r house co~_~ections. Sutter's contention is as
ser-:edly ot::.ttressed by the fact that addition of Unit No. 2 to the 
project eli=i~at.ed ~ne $160 blowoff valve. . ' 

But what die. the $1,796 difference really include'? Besic.es 
the cost of ~stalling 230 additional feet of main and four house 

~ ~~tter also ~~.i'erred socefindef~ed impropriety/in the rela~ion;~iP 
,between the ;.vonmor contractor and one! of CitizEins' elt?loyeeS. .I. e,/o-. 

/ contractor ..:oor a short ......nile had been :r.arried/to a rece'Oti6nist t· "--"\...; 
:,' Citizens.. S~ce divorcled fro::: hizr.,! she is no' longer ~.vitb/Cit5.z ns", 

/ Citizens' "''itness tes,iified that tI.:le :-ece?tilonist had nophing 0 co· 

/ 
•.• .. it::. t.h project_ ~'I~ reject any /a~legatio~j of an i:pro:"er or cp:.es-' 
tionab¥e relationshi'O betwee~ th'e .'Oi~elinelcontractor ~d Ci 'zens 
as u:;.'o':,oven. I . /..! / 
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co~~ectio~s, addition o~ Unit No. 2 required co~~ection of the extended 
main to the existing main beyond the project on Hanks. Street on the 
no~he~ bord~r of Unit No.2. We cannot definitively, retrospectively 
compute Woncor's 1~ea1 ~oot charge to install pipe because his Unit 
~o. 1 bid was not ite~ized. The installation bid included installation 
of oo~h ~i~e and valves. Sutter alleges tr~t on December 1, 1976 
~ .... 

Taylor told Sutter that Wo~or had agreed to a $2.00 per foot installa-
tion charge to be applicable to the 230 feet of Unit No.2. But this 
does not seem entirely credible. ~ofny would Wonr.:or, already the lowest 
·~idc.er 'oy a substa.~tial n:argin, install Unit No. 2 pipe at least 17 per
cent cheaper than he had bia to install on Unit No. 11 Elsewhere (see 
Exhibit No.2), in what Sutter presented as his reconstruction of the 
"basis" for Citizens t 527,664 estimate of September 23, 1976, Sutter 
states that "54, 911 ·~s Taylor's estil:late of installation cost of pipe 
only from !a" (meanL~g Unit No.1). By that Sutter prOjection, Wonmorts 
u~t bid for pipe insta~lation only for Unit No. 1 would have been 
52.346 per l~eal foot for each of the 2,093 feet in Unit No.1. (Tne 
~itial estiroate bid by Won:or was based upon the bid invitation list~g 
2,050 feet. However, by December 1976 the project was well along a.~d 
all ?arties were aware that there were 2,093 lineal feet involved in 
Unit No.1.) Accordingly, a proportionate est~te, based upon Unit 
No.1, for the 230 feet in Unit No. 2 would xr.ore likely have been $5·40 
(230 x $2.346), rather tha."l the $460 (230 x 52.00) Sutter asserts. 
No::.e~b.eless, fo:, argt;.::lent's sake ~tle will use Sutter's 5460 figt.;.re. For 
U'=:.i:: ~o. 2 cos~s we the::. ·tloula have $460 for pipe i:lstallatior., plus 

. . 
3':.:~J ~O"::' four !loce services, less S160 for the deleted blowoff valve, 

55 ~or a total of $700 ~ for unit No.2 • . : 
T.o.e e~ense incurred by \,lo~.I:or in aciding the co:mection O:l Har.ks· 
Street'necessitatea by adding ~nit No.2 to the original project is 
unk:lown, but it would push -:he $700 of Unit No. 2 costs even higher. 

• .. •• , ., I 't I I •• II,. I ,. fl I If.... ..,.,. ..... .... ..... 



• • 
But it ca~ot be ass1.::!:.eci, as· Sutter apparently does, that, the 

Sl,. 796 di!'ference between i'lon=or' s bid on Unit No. 1 a.nd his fina.l 

oilli~g ~o~ the entire project (Uci~Nos. 1 and 2) is ascribable solely 
to O':lit No. 2 costs. To do so wculd be to overlook the extras on Unit 

.. ' ... _ ' 4 

No.1; n~ely, t.he two 8-inch gat~ valves which 'tlere installed at a: cost 
(acco:-c.iilg to Citizens") 6~ -S933 -eacb.~ --TEese valves· were -not iiicluo.ed -. -
i..-: t!le draw-l..::.gs wr.ich for-eO. the basis for Wonreor's (and the other 
bidder'S) bid on Unit No.1, and if Won=or were required to add these 
d~~g co~st~ction, he is certa~y entitled to be paid for them, and 
the additional cost goes to the subdivider. It is axiocatic that the 
~ull costs of bringing water to undeveloped tracts being subdivided 
=ust be bo::=.e by the subdivider (Thu...""'V v Lucerne Water Co. (1964) 62 
C?UC 525; Fontana Dorcestic ~'later Co. (192e) 31 CRe 117). Fc.rthermore, 
it does not =atter that the full extent of such costs are ascertained . 
onlv afte~ constr~cti=n is co~~leted. The effect otherwise would be 

~ . 
to shift to the utility, and ult~ately to the ratepayers, the cost of 
getti..~g water to lots being developed, which cost should properly be 
borne by the developer or land speculator. Thu~ it is apparent that. 
even the cost of but ~ of these additio:lal gate valves would, when 
added to the $700 Sutter asserted costs 6f Uni-: No.2, account for most 
of ~he $1,796 cifference between Wo~or's Unit No.1 bid and his fi:lal 
project co=p1eted billing. But besides the additional gate valves, 
there is also the cost of i=.stalli.."lg the additior..al footage of pipe in 
Unit No. 1 beyond the 2,050 in the i=..vitation to bid. In all, Wonmor 
. ..." d 2 ':)"5 ' . ,.t' .t'. 55.t' h h 2 050 .. , :.::.s ... a ... _e ,.;;'" .J.nea_ .eet 0 ... mal.:l; .eet :::ore t an t e, OJ.Q 
~ Unit No.1 and the 230 added by Unit No.2. ·Even at Sutter's ~igure 

.. $2 00 ' . ...(>...... 55 de. .. , 'I'"' • U' N 1 .. ." 0: • per _J.::.ea~ .00 ... , vn:.s a l.tl.ona_ .eet ~"l nl.t .0. wo~c. 

add another $110 to Wonreor's legiti=ate charge. ThiS, plus the ~. 
Street co~~ection, =ore than accou."lts for Wo~or's $1,796 difference. 
Fro::: the above analysis we conclude that Wor~orts charges are proper 
and reasonable. 
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~'le :leXC address that portion of Sutter's compla'i.:lt relating 

to · .... hat Sutter calls Citizens~ "geIleral and administrative overhead 
rate". CitizeIls refers to these items as: (1) labor fee, (2) labor 
overhead fee, and (3) construction fee. Here we encounter difficulties, 
.:lot so =uc~ beca~se these ite~s are included, but rather because of 
Citizens' :urky '~y of ~cludiIlg them. Here these ite~ were not 
clearly spelle~ out to Sutter before the work began. Sutter alleges 
~e 'NaS tol~ that there was a 5 percent provision included. But the 
Septecber 23, 1976 Y~iIl Excension Agreement buries them entirely, 
=:erely s~ti.."'lg (see Ex..i.ibit No. 26) that the tot.al project is est.imated 
to cost S2i ,661.. Even after the project was completed ~"lci Citize:ls on 
Feb~a=y 1;, 1977 se:lt Sutter (1) a ~e!~"ld of $177 represent~g the 
dii"ference between its esti:late and the final costs, and (2) a letter 
(see Ex."libit No.5) ,purportiIlg to include in tabulatio:l for: "the detail 
of this cost cii!fere.:ltial," there was no ::e:l'cion of' any of these three 
ite:::::.s. The o:lly amot!.."lts shown are the totals on the project stated 
separate17 fer :ain, service, and hydra:lt accounts. WneIl Sutter de
:anced details an~ got together O:l Y2rch 1, 1977 with Citizens' repre
se::tatives S.:lodgrass a!'ld Stradley, he lear:.ed littie more. A Citizens' 
letter O.:l Ma.:-ch 29, 1977, S'l!pposed.ly in respo::.se to these rec.uests for 
~~her cost ~reakdowcs, =erely added tantalizi!'lg hints by partially 
separating i::.stallation a:,.d r::ate:ial charges,. a:lc. in a rearra:lgemer.t . ' .. _ 

• '(>"'(> U' N 1 d··' N '"J tY. .!.!.I SS pi.::?¢:-t::..g to set ... crtn est~ates ... or :'..l.t J; o. a:l unl.t ~ o. ":',-
s-eUl provi<ied :10 :!:ea:1i!l.gful breiikdowr;· t.o mee,;,Su-e~er' s>f M r 4Z , f<IG 

Ss/ :.al 3ut the breakc.o .... -:. purporting to separate Unit No. 1 a."lc. Unit No. 2 
failed to segregate installatio:: costs fro~ material costs ar.c. did 
:lot even mentior. Citizens· labor, overhead., and constrt.:.ction fees 
(either i.."l -che aggregate or by subdiviSion \!nit). Although the 
original esti=ate (based on VJonmor's 10''''' bid.) • .... 8os for 2,050 feet 
, ~r· .. 'T l' '"J 00" f ' l.Il ~~~ ~o. _, nere ~,~) eet 'HaS usea. 
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As we examine the record i~ this proceeding we can appreciate 

S1;.tter's g:-owing i'Nstration. Citizens' s.b.ii'ti.'1.g sands e~la~ations to 
Sut~er ~volved a shuf!l~g of figures and recapitulations that always 
added ~p to a Slii refund but securely veiled actual cost cocponents. 
Altho~gh afforded opportunity to do so, Citizens let the complai:t go 
to heari:lg ~'1.d ~b=ission ·~tho1;.t providi~g at any t~e a clear-cut ex
planation of its charges. Buried in the endless recapitulations are 
S2,OU representing Cit:'zens' labor, overhead, and construction fees. 
Just what Sutter got for this $2,044 is never e~lained clearly. These 
iteI:s were laid 01.:.t for the first time at the hearing as to amou..'1.ts. 
:1nen asked where the !toney went, Stradley stated that Itthe invoices are 
i:l ~~bit 2o, and that'S exactly where the :oney went, and it': de
tailed". :'le do not agree. 

Exhibit No. 26 discloses the follo~g expenditure totals: 
ender Direct ~=cr, $264 ~as distribute~ to the Y~in Account; 56.00 to 

S>v" Water Service, and $4.00 to F.ydrants.~verhead on this direct labor 
~as ~ t~~ ciistrib~ted to the respective acco~ts in the a:ounts of 
Sli9, 53.00,and 53.00· Direct Labor includes field inspection work in 

co:, .. ~ection with the construction and does not appear dispro'portionate 
nor unreasonable. Similarly, the overhead in that direct labor appears 
reasonable. Taken together, the direct labor and o\"erhead acoUo."lt to 

v'$S $459, 1.5 percent of the non-Citizens' costs on the jOb~/./~/ 
Goi.~g f1;.rther i."lto Exhi'oit No .. 26, ·f!e co:e to the "Const:"'Uc

tion Fee", and it is this entrj ~ the a:ount of Sl,585 which concerns 

Citizens' witness, Stradley, testified that these labor charges 
are basec. upon. 'ti:le cards s~b:::.itted by t.heir employees. 
As noted earlier, Citizens· ~rac'tice is to est~ate a 2 ~ercent 
direct. labor charge ~lus a 54~ercent oi' that 2 ~ercent est~te 
for direct labor ove~head; in"all, a co~pounded·2.l percent es
ti~ate. Here, obviously, the 1.0 percent achieved is below the 
2.1 percent esti!'$te .. 
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us. A:Lso ter::ec. a "contingency tee" du:-i:lg the heari:lg, Citizens' 
witness testi:'iec. that it was c\:.sto~arily in.cluded in an estiItate 
at 5 percent 0:' total esti::ated project costs, '~and the purpose of 
that is j\:.s~ to take care of unforeseens, just like in any construc-

';5/ tion project.~~itness Strad.ley ~"ent on to respond. to the Adminis
t.rati ve r.a ...... ~uc.ge' s question.: tt~lrere there any cO:ltingencies toU!lci i::1 
this job, Sir?," by stati::lg: "Not to the bes": o!::ry knowledge, No"'. 
He then · ..... ent on t~ testify that "the con.tingency fee that haC. oeen 
ac.va.."lced was ji:.st rolled intc the tctal moneys advanced. ,,. But the:l., 
on. the fin.al worku~ of costs represented on Ex.~ibit No. 26, there is 
the Sl,585 nConstn:.ction Fee lt charge incluc.ed. in the $27,4.87 total 
cOSt of the ~ob. 

There appears to be a significant misconception in Citizens' 
vieW?Oi~t o~ the nature and role of these contingency or construction 
fees. They a~e not :erely add-ons to the final ~ost of a =ain exten
sion project; ar:ou:..ts which are to the extent 'l!nus'!=lti, a windi'all to, 
• ..... e u ... .;, ';t·· 
~.. ....~ .... "'. The contingency or construction fee portion of the 

~_".fl $S/:zt !f Cit.izens intends tha:t its conti:lgency fee (or "construction 
~eeft)be part o~ so::.e for:::. of a flat, general and adr.;inistrative 
overhead type charge, a charge to be levied on the final to~l 
project cost irrespective of contingenCies, it should clearly 
~er= it as such, and set it forth as such in each estimate, so 
that there ca~ be ~o question about the charge before a sub
divic.e~ sig~s a =ain extension agreement. !lie evidence he~e 
is to the contrary, with Citizens' witness denying any such 
charge a..~d testi!y~g: 

~Ne charge a sta~dard 5 ~ercent overhead for estiu.at~~g 
p~?Oses. We cbarge a 2 percent es~i=ate on direct 
labor, based upon our past experience. Those are both 
adj~stable to actual costs that =ay be occurring at 
the ti:ne. They ha.ve histo'rically stayed righ.t in the 
area of 7 percent, just exactly like this jo·o did. tt 

-1;-



C.1061.i • • • 
de~si~ is ~ec~ired of the cevelo~er to assure that funds are available .... .., 

.... -ithout !\::ther recO'l.:.rse to handle unforeseen co::reingencies; but JUSt ... 
as a develope~ is ~equired to advance the deposit, a utility has a 
correlative obligation to make refund to the developer of all or any 
portion of the conti:J.gency advance which was un.'"leeded to complete the 
p~o;ect. Further=ore, the developer is entitled to a full ~'"ld detailed 
explanation of what cont~'"lgencies arose and of the costs incurred :eeting 
the~. It does not suffice to cerely infor~ the developer that the 
~~oject cost total ~~s less than the esti:ate, ~'"ld refund the difference 
~ . 
~r-thout explanation. A public utility is created for public purposes 
and pe~for::s a fu..'"lction of the state. It acquires the status of a quasi
t~~stee (Scvth v ~es (1898) 109 u.S. 466, 544; Weste~ Ca~al Co. v 
a.a. Co:r.::. (1932) 216 C 639,64.7, cert. der.ied, (1933) 2S9 u.s. 742). 
~~e deposits of a subdivider-d.eveloper under these circumst~'"lces are 
held in a se=i-fiducia.-y capacity_ 

'.'Jb.ile Citizens' witness initially testified that no contin
gencies had arisen on this project, on its own work sheets (s.ee 
£x..1.i'oit No. 26) it listed a f?construction fee" in the ar:ount of $1, 58j. 
It appears, gleaned froe the record as a whole, that as the result of 
inadvertent ove~sig:c.t or negligent engi:leering, Citizens overlooked two 
S933 valves in putting this job out to bid and that these subsequently 
had to be added to the project. Thus, its esti:late 'NaS overrun correcti::.g 
these oversights if there were no contingencies. The cost of these 
val ves .... -as passed back to Sutter - T!le CJ.uestion is where'? The cost of 
one such valve we attributed earlier as 'oeing buried in Wonmor's dis
~ro~o~tionate total 'oilling for the co~bi~ed units Nos~ 1 and 2. It .. . 
would ap?9ar that the cost of the second valve was recovered by buryL~g 
it in the "co~struction :"ee ft ite=. It further appears that while Sutter 
tried to get expla:lations, he ......-as i:':.steac. given a barrage ot. s~arized 
subtotals ~hich assiduously avoid~d ever =entioning the construction 
fee, although the rearranged suctotals al.,.rays added :l.eatly up to $·2i, 487. 

-14-

• I " to •• to, •• I ....... t t, ... , •••• ... If" 



r, 

C.10c1.. i ec fI..:. • • • ---
Oversights and o=issions are regrettable, but they do happen, and they 
are to oe set !o~h and expla~ed; not hidden. 

~ f~ally resolvi~g this co~plain~ we will use what in!or~
tion we have been able to extract fro~ Citizens. Given ample oppor
tunity over a year and a half passed in cocmunication on the subject, 
~d aga~ at the hear~g, to produce a full detailed acco~ting of the 
"Total Costs U:lit.s Nos. 1 ar.d :2 Sut'ter Es'tat.es," Citizens has piecemeal 
co:e forte. wi~t.hor supplied infor:r.atior. by "..:b.ich we have been able to 
generally aCCOU!lt for all save approximately $652 of the $2'7,487 stated 
by it to be the fi.'"lal costs. We therefore conclude that this. $652 
bala:.ce was not expended on this. project and will order that it be re
funded ~ full to Sutter within 45 days of the effective date of this 
order. 
Fi.'"ldin~s of Fact 

1. TAe adjacent real estate subdivisions ~own as Sut.ter,Estates 
r~its Nos. 1 and 2 are situated in a suburban area in which the 'public 
utility water services ~re provided by Citizens. 

2. Sutter, the subdeveloper of Sutter Estates Units Nos. 1 and 2, 
:-equested extension of water service to its two units in the fall o!' 
, 0"',6 -.. . 

;. Preparatory to furnishing Sutter ~~th an estimate of the ad
vance required under its Main Extension Rules, Citizens put the installa~ 
tion projec't out to bid. The low bidder was Wonmor. 

4. Closely following developcents in the preparation of the 
estimate, Sutter at the last ::i!lute determined to add Ur.it No. :2 to the' 
~rojec~. To save ti=e Sutter asked Ci~izens to expand the ~5-hoce 
U~it No. 1 p:-oject to ir.clude the 1..-home unit No. 2 extension. 

5. Citizens recomputed and gave Sutter a total Unit Nos. 1 and 2 
project cos': esti:nate( .... 'ithout detailing cot:ponent costs) of $27,664 on 
Sep~e='oer 9, 1976, a."ld Sutter the:eup0:l signed a VJain Extensio:' ... Agree
~en~ ~or the project, advancing the $27,664 deposit. 

6. T~e project completed, Citizens on February 15, 1977 i~for~ed 
Sutter that the final total project cost was $27,4$7 and refur.ded the 
Slii re=aining from the deposit. 
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7. S~t~er' repeatedly but u~successfully requested de~ailed 

com?One~t cos~ breakdowns from Citizens; in response rece~v~g a 
series of analyses and reca?i~ula~ions which to~aled $27~4S7 but 
veiled co~?Onent costs. 

S. Duri:.g construction there were unan~1cipated additional costs, 
bcl~c.ing valves, a::.d it can:c.o~ be assumed that the dollar difference 
be~ween Won:or's bid on Unit No.1 and Wor~or's final billing for the 
e~tire co~pleted project is ascribable solely tc.the addition of Unit 
~o 2·0 ·~e ~~OJ·AC· .~., \Ii' ..,... :.-. ....." .. 

9. ~ .. lo~o:-ts charges for the entire project, considering the 
facts of the ~~ount of its bid on Unit No.1, proportionate probable 
costs fo:- Uni~ No.2, and the additio~al ele:ents added d~ing construc
tion, have not been shown to be a~ything but proper and reasonable. 

10. T~ere has been no c:-edible evidence presented of ~y improper 
relations~? between Citizens anci Wonmor. 

11. At the hear~g Citizens presented a breakdown of alements in 

its fina! total costs for the project which breakdown identi~ied one·o£ 
t~e e1e:ents as a continge~cy c~ge labeled as a' t'cons~ruction fee , .. 
1:: the a.:Ot:.:lt 0:''' $1,5S5. 

12. Citizens was unwilli:lg or unable to .furnish a breakdown of 
its "const~~ctio~ ~ee" of $1,5$5 beyond conceding that a valve added 
cost 5933. 

13. In that the deposi~ot a subdivider are held by a utility i~ 
a se::i-fiducia...,." capacity, Sutter "..:as owed a !tore detailed accounting. 
o~ funds spen~ as conti~gency ite~s_ 
Co~cl'.;.sions 0: Law 

, -- Citize~s has failed to properly anc adequately account fer 
co~ti~gency ex?e~ditures on this project. 

2. Citize~s should be required to r~f~nd an additional $652 
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ORDER ------

IT IS ORDERED that Citizens utilities Corepany of California 
:-ei''t.:.nc. an additional $652 to ~v. A:-t S't.:.tter from the $27,644 acivance 
deposit :ade to sec~e construction o! a water main extension to fur
nish p't.:.blic 't.:.tility ·~ter service to Sutter Estates Units Nos. 1 and 2, 
and thzt said refund be :ade within forty-fiva ciays of the effective 
date of this orcier. 

The effective date of this order shall be thirty days after 
t::'e date hereo!'. 

Dated JAN 8 - 19B!) San FranCiSCO, 
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