' @@-ﬂ@UNM* ‘
Decision No. 91285 JAN 15 ]983 | du ,
BEFORE TEE PUBLIC MITIES COMMISSION OF TEE STAT'E or CA.T..IF ORNIA

Inves-cigation on the Commission's own
motion :’Lngo th; definfition, criteria ) OIT No. 53
and procedure for detemim.ng

prevailing wages for use in the ' (Filed July 3, 1979)
establishment of carrier=filed rates. \

(Appearances are listed in Appendix A)

OPINTIONXN
Synopsis of Decision

The purpose of this proceed.ing is ¢o establish a methodology
for determining <the - prevailing wage rate: component to be reflected -
in carrier-filed rates under the Commission's Terégulatios program.
the following discussion, f£indings, conclusions, and order will
disclose,the Commission has limited the application of the prevail-
ing wage concept to general commodity and tank truck transportat vion s
has limited prevailing wage determinations to only two employee,

classii‘:.cations, i. €y - -Grivers and platform workerss -has adopted &

modified version of the Davis—Bacon Act. déi‘mt:x.on of prevailing wa,ge o
ravte; has adopted the Teamster recommended uwse of three geographic

zones rather £han the miltiple zone "uggested by staff; has distin—
gu:.shed transportation services on the basis Of type ofequipment

operated Tather than the type of commodi":y 'cransporbed, has adopted | |

compla:m:o ‘and ..'nvestigatn.on “procedures. to be. -employed when carm.er—.filed _
rates are: cb.a:l.lenged, has ordered publication of prevaﬁing wagé“&"aga
- commencing July 1, 1980 and has adOpted Teanster wages in the interim.
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In addztion, the Comrission has dete:-m.ned that owner—
operator data should not be employed in establishing Prevailing
wage rates for the purposes of the reregulation program and that

mesSsenger carriers should be exempted from the operation of -r,he -
Program.

Tis p::-oceed...ng was mstituted to address certain specif:z.c
issues relating to the Comss:.on's decision to requ:.:re <he use of \




0II 53 Jn

"prevailing wages” in rate jusvifications ander the Cbmission' |
reregulation program. ~_VWhen this mvestigat:.on was_commenced
on July 3, 1979, & reregulata.on progran_had been adopted: only.
in comnection with the “ransportation of commodities in. bulk by task
and vacum tank vehicles. (Decision No. 90354, dated May 22, 1979,
in Case No. 5436, OSE ik et al.) Subsequently, the' =~~~ S
program was extended to the wransportation of gemeral freight.
(Decision No. 90663, dated August 1L, 1979, in Case No. 5132, Pet.
88L, et al.) The Commission anticipated this s:.:cua'tion ang expressly
provided for it in describing the generic scope of this proceedings:

"The implementatioz of carrier-filed rates in
lieu of other mirnimum rate tariffs is currently
wader consideration by the Commission. Iz the
event minimum rate tariffs, in addition to 6B
and 13, are abolished, the use . of prevailing
wage levels for the puzpose of rate review will
be in issue in segments of the industry beyond:
tank truck transportation. We have concluded
the appropriate definition, criteria and
procedure for determining prevailing wages for
Justification and evaluation of ind:.vidnal
carrier~filed rates can best be considered
generically in a single proceed:.ng
Accordingly, the investigation imnstituted by
this order should encompass all segments of
the for—hire motor transportation industry
now. subject to minimm rate regulation." -£0II No. 53, p.. 2.)

Six questions were to be amswered in this proceeding:

"l. What methodology should be adopted for
determining wage levels?

"2. What is the relevant data for pu:'poses of

determining union and norn-uxion wages, and
owper—-operator compensation?

' "3-7 How should the relevant data be developed‘f

. What sampling or study tecbniqae should be
employed?

How should relevant geograpkic zones- be

delineated? Should they reflect labor markets

or transporation markets? Should traffic
flows be recognized?
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What types or classes of transpomtioﬁ ‘

services should be distinguished for purposes
of sepsarate analysis?

What procedure, comsistent with the intent
and purpose of Decision No. 90354, should be

adopted for filing and evaluating complaints
£iled with respect to individual carrier
rates? (OIL No. 53, p-.-2.)

A prehearing corxference was held on July 2%, 2979, "
followed by 11 days of hearing before Administrative Law Judge
Robert T. Baer. Direct evidence was offered by the Commission staff,
the Teamsters Union (Teamsters), a group of messenger Service
carriers (Messengers), Delta Limes (Delta), the Califormis Carriers
Association (CCA), and the California Trucking Association (CTA).
Eearings concluded on October 12, 1979, and the proceeding was
submitted subject to the £iling of briefs om November 2, 1979.
Briefs were f£iled by the staff, the Teamsters, the Messengers,

Delta, CCA, CTA, and ‘cb.e Cal:x.foma Dzmp Truck OWners Assoca.art:on
(CDTOA). — o

R . I e— o

Threshold Quest:.ons

Before addressing: the six ‘questions propounded m
OII No. 53, we should first address three thresbold questions:
1. Should the scope of any order issued in this
proceeding extend beyond the tramsportation

now subject to the Commission's reregulation
program?

2. What use should be made of prevailmg wage dava?

3. How should "prevailing wage rate" be defined?

With regard to the scope of this order we agree with the
‘srgments of CCA, CDTOA.and Califorfia Moving & Storage Association. "~'_‘__';.,
(CMSA) that this order should be limited in application 4o ‘the o

fra—— N

“ransportation thus fa¥ Subject %o our reregulation programs T

mt g bk s

Different forms of reregulation may be sppropriste for ovher segmemts
of the indnstry such as dump Truck and ‘bousedold “goods, dgriculture,
&nd cement. T T T

S e s 1
— e w ™ B

This dec..sz.on w:.ll st.and. a:vaa.lable, :x.f appropna-ce, :E‘cr
appl:.cav:.on o other MRTs ai‘te:- uhe Commission has speca.fically
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reviewed such MRTs. Mod:ificat:.on may be appropnate, or a comple'cely
different approach may be reqmred depend:.ng on the eviﬂence of record

' in each inquiry.. T JJL"

‘Regard:.ng the second. threshold question, CTA and other ‘
parties to this proceeding have expressed concern that. the Ccmmission
has not eocplic:.‘cly staved how it inmds *zo use the prevailing wages
sfrer 'r.hey are established. R . :

. First, the Bommission has no in:tantion o:f.' requﬁ:-:mg cac::ieers
-so Pay Zhe prevailing wage to their employees. We neither have mor
want suck jurisdiction. The Commission here acts in its ratenaking .
capacity only, and therefore Shuns any suggestion that it intends %o.
interefere in the relations of managment and labor by requiring,
assuming it had such power, szy particular wage actually to be paid.
Rather the Commissions preva:_'L:.ng wage will mexely const:.mte a floox
for certain elements of the carrier's overall labor cost, as those coSts
are reflected iz the rates of ..};e&- carrier. We have already .spelled.
tkis out in some detail in Decisions Nos. 90663 and 90859 at least
insofar as carrier—filed ta:-ﬁ.*.‘fs constitute the goal of owr progrem.

B
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Second, although <he Commission intends to- publ:.sh prevaa.‘l.ibg
wage reports semi-anmually, consistent witk the staff's recommenda-
tion, such reports will not necessarily herald proportionate Semi—. .-
anrugl Increases in the rates of all carriers regulated by the
Commission. Whether such proportionate rate increases, or increases of
any size, occur will be wholly within the d:.scretion of the camers-
It may be, t© use a hypow he‘:;:.ca_ example, that an :.ncrease of
ten percent in prevailing wages for certain classes of employees
will prodoce a smaller percentage inmcrease in overall costs for a
particular tramsportatior Service. Some carwiers may choose ,o\whony :
absorb this cost, others may change their operations to éancei: out

~ the effects’of increased labor costs with ec‘bnomies affected: eisewhere,
while still others will seek rate imncreases more or less propoz*cn.onate
to the increases in prevailing wages published by the Cam:.ssion. ‘
'I'hns, 2 s:mgle, woiforn - res;)onse by x:arriers to. prevaﬂ:mg wa;ge

wa e e+
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sim which ‘t:he_ many economi.c :f.‘actors :Lx_npac'c the. individual ca:r'r:.ers
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increases is noi: az:it:'.cipated. Accordingiy,{the Comm:,ssion*expects
that rates for the same transporation services between the same
points may well vary from carrier to carrier, depending upon the manner_ '

PR

- involved.

Third the primary use to which prevailing wage rates
will Dbe Puy, will be in Justﬁying rate increase and rate decrease N
£ilings, om the part of carriers, and in evaluat:z.ng :-a'ze iilnngs -

subjéctto complaints or to petitions for :.nvest:z.ga.t::.on and suspension. )

¢

Fourth, as prevailing wage and subbauler use intertwine
we will require that if a carrier filing a rate for transportation
service intends to provide such service thxrough the use of a subhauler
or subhavlersthat carrier must base the cost gust:;‘.‘ication for the
rate upor not only kis own costs but also those of the :anolved sub—
hauler or subhaulers including the prevailing wage. Should the rate—
£iling carrier base its cost justification upon its own equipment and
operating costs, including whe prevailing wage component for Labor,
we will expect that the service will actually be. conducted by “that
mode. If <he.latter described ca:ner in ac't:ual operation provides
more than a de miniwis portion of the tramsportation Service through
the use of subhaunlers we will require, either on the Commission's own.
motion or by way of complaint, that the rate level be- Justified by the |
subhaulers costs or the contimmed use of subhaulers for more ‘t.han a.
de minimis portion of the tramsportation cease..

The result of such a sSystem, as related to subhamlers aad
as sPelled out in Decision No. 5/ A 5‘7 issued ..oday, means ...ha't. the
rate level charged the shipper w:'_'l.l be based upon ac-::ual cost, but
including the prevai.._'z.ng wage, of the carrier or carriers per:ﬁ‘oming

+he service while the Dayment made to the Subhauler will be comple‘c,ely
open. to public view and subject to market i‘orces that will prov:.de the
subhanler a muck more Lavorable bargaining ool than he or she enaoys

t.oday; o

g+ # van -
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Both the staff and the Teamsters offered testimony\on
the issue of the definition of "prevailing wage rate.”  The staff
offered the following definition:

" "Prevailing wage rate’ shall be. deflned ’o* each
¢lassification of employee as:

(1) <the rate of straight~time wage paid to a majority
of employees performing comparable cranspo*tax:on
services, in the same geographmc zone, p.ov:.ded*
that

(2) in the event that less than 50% of these emoloyeeu |
rece;ve the same wage, then the average wage rate
shall be dete*mlned to be the preva;llng wage
rate.” (Exhibit 1, pp. 1-2.)

The Teamsters offered vhe definivion adooted nu*suanz
the Davis-Bacon Act (40 USC § 276(a)), as follows:

®eee The term p*evallxng wage rate' for each ,
classification labo*e-s andzmechanlcs which the
Administrator hall define 3s prevailing in an area
shall mean: ‘ S s

(1) The rate of wages paid in the area in -
which the work is t0 be performed, %o
the majority of those employed in that
classificat vion in comstruction in the
area, similar %o the prOposed unue*—_
,aklng,

(2) In the event that thHere is not a
majority pa;d at the same rate, the*
the rate paid to the greater number
Provzdec, such greater aumber
constituvtes 30 vercent of those
employed: or - |

(3) Iz the event that less than 30 percent

& -y

>~ those so employed receive the same ‘ /,//'
Tate; then the average rate.” (29 C.F.R. Part 1, '
§ .--2(3)-) .

The federal rule has been adoocéd Caleo*nla by vhe
Department of Industrial Relations (DIR) for use in the DIR's
acministration of Califoraia’s prevailing wage Statuteu- _




0II 53 jn. . | o .

The Davis=Bacoa Act and *os adop on in Ca*;,orﬂla are for
entirely different purposes than the Commis s;om wmll use p*evaxl‘ng
wage in establishing transportation rates. Nevertiheless from the'
record before us it is clear that a readily understood: methodology ”o*:
determining prevalllng wage will be benef_cmal o *egulator, regulated
carriers, and concerned shippers, nence we ”1nd it app“Op*late to )
adopt the.Davis-Bacon ¢oncept only sl;grtly-mod:fzed ’o*\ use ln trans—
portarion cost justification. ‘ ‘ L o |

The term "prevailing wage” for the classxflc ation of drivers.
and platform workers which the Commission shall defize 2s prevailing
in a geographical zone shall mean: | |

(1) The rate of wages paid in the area in whxc“,
the work is to be per’ovmed, to the majority
£ those employed in that classification in
transportation in the geog*aphmc zone, vlmxla*
t0 the proposed undertakings;

in the event there 1S 10t a majority paid‘at

the same rate, then the rate paid o the greater
numbexr P*ov*ded, such greater number cOﬁsclvuves
30 oe*ce“v oI thoseemployed; or

In the event that less than 30 pe*ceat of those
so employed receive the same rate, then the..
average rave. ‘ ‘

The six questions %o be answe*ed in this proceeding.
will now Ye addressed in order. ”

1. What mevbodology should bhe adopted
for deteraining ware levels?

The staff proposed a four~step procedure for defining,
determining, and applying a prevailing wage, as Sollows:

"l. Develop the necessary saupling p*ogrdns which
will yield a confidence level of 95 percenz
with 20 more than 5 percent error.

stridute ques lonnaz“esand/o* contacu car*ze
*egu*dlng data.

*3. Edit, sort, anc complle data received from carriers.

"L. Determine a prevailing wage acco*dlng o Cowm*ss
acopted definitions and procecdures.™

These steps, together with the S‘fo'”‘D“OQOued cdefinitions”
comprise the stafl's proposed methodology in general terms. |
No other party suggested a competing, comprehensive
methodology for arriving at pr eva*llng‘waga deveﬂnlnatmons.; However,
the Teams ters witness recommended that the DIR make uhe app*op late |
-
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prevailing wage devermisations. (Bxibit 9, p. :.2.) We . TITTT T
believe that the staff's expertise in the regulation of razes under
our minimum Tate taa:i.ffs w:.ll be :.nd:.sPensible to the prgper

Cr e ———— - — e
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development, of prevaﬂ.ing wage rates to be. used as a component of
cerrier£iled rates.- For this reason the suggesm.on of the Teamsters
that the DIR conduct prevailing Wage surveys for the h:.ghway carTiexr
industry will-zmot de adopted.

2. What is the relevant data for purposes of
deterxining union and non-union wages, and
owner—-operator compensation?

The question of owner-operator compensation will first
be addressed. The staff in Exhibit 8 recommended that data from
owner—-operators not be used for evaluating prevailing wages. In
support of its recommendation the staff cited the results of ::.ts‘
study of the avallability of factmal. data rega:-d:.ng owner—
operators amd certain characteristicsof owner-operators which . ,
distinguish them from employees. In swmary the staff's reasons
for recommending that owner—operator data not be used are tha'b

(a) Owner-operators do not function as employees..

() Owmer—operators do not provide the Same service
as employees.

(¢) Ovwner-operators com:rol their own actions.

(d) Owner-operators do not receive compensation in
the sSame manper as -employees. * ‘

(e) Owner-operators do mot maintain sufficient
factrwal records to develop net compensat:.on or
operating data.

There was no dissent among ‘the parties to. zhe sbove
cbaracten.zatn.ons of owner-operators, nor to the staff's recommen—-
dat:.on, and we conclude that ownezhopera‘bor da:ta shm:ld not be used
o establ:.sh px-eva:‘.l:‘.ng wsge rates..

NI e AT W ot
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Tt should be moted here, however, that in light of our
previous discussion concerning use of cost data to justify variff filings
that in the future factual recordkeeping on-the part ‘oi‘ OWRer-Operators
will take on much more critical significance. We fully expect that opr~
reregulation prograz. will encourage all carriers to be more moﬂedgeable
about the economies of their business ratber than ‘depend:upon: 80"’9’7-""
ment to support inefficient and fuel wasteful operations-_
The staff proposes 4o collect by samphmg the data :L:Lsted
e, Jelowior__selected«mploye%* o 5
_ - ™ 1. Basic Wage Rate ' - '
" 2. Wage Type (bourly, mileage, etc.)
Ml t-aa.glxo—'rime Honrs.
" Le Overtime Eomrs/?ay
" 5. Vacation Hours/Pay
" 6. Holiday Hours/Pay
" 7. Sick and Funeral Hours/Pay
" €: EHealth and Weli‘are Costs
" 9. Pension Costs,
"10. Workers Compensation Imsurance (W.C.I.) Rate
mll. W.C.I. Experience Modifier
"12. W.C.I. Dividend Modifier
"13. State Unemployment Insurance (SUI) Basic Rate
"lh. SUX Bal-ancing Tax Rate :
"l5. Base Year Gross Barnings™. (Exb:.ba.t L, P
The staff proposes +to collect such data only as to the
following employee classificationss
"(l) .Eegulam?osimions ‘ .
“ 8. Driwer . Rater
- b. ’-Hel:per fe Billexr
c-?la:‘a‘.‘.om - Mechsnic
e N Forkliet! Operator Packer
"(2) Casual Positions o -
8. Driver ‘ Forklift Operator
b. Helper j Mechanic
¢c. Platform ~ Packer” (Exhibit 1, - 8.)
The staff further proposes that all accmﬂ.a‘ced data
be categorized according to employee . classif.:.cat:.on, transportation
Service, and geographic zome and that the Commi.ssion, semi-aonually,.
publish a report containing the i‘gollow:.ng data for each categorys:




Prevailing basic wage
Prevailing straight—-time hours/pay
Prevailing overtime hours/pay
Prevailing vacation hours/pay
Prevailing holiday hours/pay-
Prevailing sick and funeral leave hours/pay
Prevailing anoual health and welfare costs
Prevailing -annual pension costs[*]
) ~ Prevailing W.C.I. experience modifier

v10. Prevailing W.C.I. divident modifier

"11l. Prevailing S.U.I. basic rate

*l2. Prevailing W.U.I. balancing tax rate

"13. Prevailing total labor cost” (Exkibdbit 1, pp- &9-)

* Ttem & was inadvertently om:i'tted £rom the or:z.ginal 1ist.

T o h 4 s et ——t ¢ s = by

T It is by no means certain that it is necessary for the
Commission's purposes to establish prevailing wages for the eight
regular and six casual positions suggested by the staff. Exhibit. 6
shows the relative importance of direct labor- costs~ o tota.'l:
costs at 100 percent operating ratio for tramsportation in the
Los Angeles Drayasge Area, the rates for which are contained in
Minimum Rave Tariff 2 (MRT 2). Dimect labor COSts as a percent .
of total_costs range from 69 percent o 79 percent. The compensa=_ ' ©
“tdoz of drivers and platform workers is almost eatirely responsible
for d.:.rect labor costs, while the compensation of raters amd billers
conmbute from as little as 0.7 percent of total costs to a maximum
of 6.6 percenmt of total costs. (Exhibit 6, Table v.)

Since the compensation of drivers and ;olaz:fom workers
are so significant and the compensation of raters and billers
so insignificant in their respective contributions to total costs,

1/ Direct lsbor costs are the costs for d:ivers, pla'm‘.‘orm S
workers, Taters, and billers. T

=10~
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it is reasonable to exclude raters and billers from consideration in
determining the prevailing wages to be reflected in car:ie:-filedg/ :

rates. Accordingly, in developing prevailing wages the staff should limit
its inquiry %o the compensation paid to drivers and platform workers.

3. How should the relevant data be developed?
What samoling or studv technicueishould. be-emploved?

An extensive and detailed showing was developed and

introduced into evidence by the staff, which addressed the adbove

Two questions. It was desiguned to Implement the staff's program .
and assumed a large number of relevent geographic zones, transporta—
tion services, and employee classifications. The criticisms -addressed
to the staff's statistical technique by CTA and others have let us to
-Tecognize-, the need for the Simplified'methodology adopted i this ~~
opinion. It would be a useless exercise to explain, discuss, .and
resolve the criticisms made of the staff's statistical techniques,
when a different and much simpler program is now contemplated.

4{a). How should relevant geographic zomes - -
be delineated? (b) Should they reflect
labor markets or transportation markets?
(c) Should traffic flows be recognized?

The staff in answer to question 4(a) stated thats

"Geographic zonmes should be delineated by counties,the

county being the smallest unit that shall be

considered as a reference point for computation

and application of prevailing labor costs. Counties

nay be grouped together similarly to territories

as described in Distance Table &, the minimum rate

and/or transition tariffs.” (Exhibit 3, p. 2.) ‘

During the proceeding the staff developed another exhibit
which identified a total of 35 zomes, which appeared to the staff
to be the least number of geographic zomes that can be identified

from all the present min{mum rate tariffs. (Exhibit 7.)
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Raving limited the scope of this proceeding: 20 the,
transportation furnished under MRT 2, 1-B, 9-3, and 19 (Gene.al
Commocities) and MRT 6-3 and 13 (Tank Vehlcles) we nay now
reduce the stafl's proposal of 35 zones down to & zones for_general
commodities and 5 zones for tank vehicles. (Exhidbit 7, pp@,é—?;
11-13.) S

Even fewer zones were sugges ed by Thomas F. ne_man, ,
the president and chief executive officer of Delta California é(/%/
Industries (Delva). He testified that "there is for Delta but one
wage paid statewide for each of its classifications ofvédoloyeeSe?
prescridbed by the Teamster contract under which all ’“e*ghr handled
‘by Delta must move.™ (Exhidit 11, p. 3.) Ee ‘u*the* stated that
"for Delta and, in facy, for any multiterminal carri er of genera*
freighe ia California, there is only one zone and one "prevailing
wage' at any givp* time for each classification of oyee.f (LblC-)
Furthenmoée, he Testiflied that Ybecause o_;vhe.competz tive- a
carriers using nonunion employees 5till pay wages.which,a:’ o-
near the Teamster rate and that any real‘difference'wouid Ye

inimal." (Ibid.) :
The testimony of Bruce Doyer, an ecoaowxsu, who appeared
2 behall of the Teamsters, was similar <o that of Delt .' M* oye*
was critical of whe staff's complex methodology. He st ed-

"The Commission staff n*oposeo to determine a g*eat
variety of different prevailing wages-"chh may '
.otal as many as the nuwber of different job
lassifications ...u*meu a great number o*.geog*achlca’
zones times many Gifferent transporatation services.
These variadles are treated with great concern in the
stafs prOposals, but other variadbles that appear to
have more relevance ©o prevailing rates are mgno“ed——
ike the type of equipment operated." (Exhidic 9, p. 2.)

Consistent with Delta's testimoxn » Poyer testi,med thaz\
there is a close relationship between union and non-union wages
and benefits. He stated: . -

"Thixc, preva; ing wages and benfits in for—hire
trucking in California should be related to ladbor
markets——and particularly to the markets wh;ch -

-1 2=




.

OII 53 ks/ In

predominate in the setting of wages and bepefits. The
private parties to collective bargaining agreements

in the for-hire trucking industry in this state and
elsewhere in the country have a long history of deter—
xining what prevailing wages and benefits will be for .
uzion employees. Their determinations result in
readily available data in the form of written contract
provisions, which should be the primary starting point.
in the detvermination of wages and benefits actually
prevailing for employees in the industry.

"Negotiated contract rates also have an enormous impact

on non~=tnion wages and bepefits. This is particualrly .
vrue in industries which require skilled workers with good
work records. In trucking, not only is expensive
equipment involved, but:the owners can Incur considerable
liadility from careless operation of this equipment.

"Nep-union carriers must bid against negotiated wnion
Tates 1o avtract competent employees, and then must stay
close o negotiated rates if they want to continue to
avold, unionization.” (Exhidit 9, p. 5.) ' ‘

Also Poyer agrees with Delta that there should be wery
few geographic zomes. He states: | . |

"For line work in the for-hire trucking industry,

there should be only one geographical zome for the

State of Califormia. For pick up and delivery work
there should be three (3) zomes: (1) the Greater Bay
area, as defined in the labor agreement of Joint

Council 7 of the Teamsters; (2) the Los Angeles
metropolitan area, as defined im the labor eement

of Joint Council 42 of the Teaxsters; and (33%1. the valley
areas of the State, as defined in the labor agreement of
Joint Council 38 of the Teamsters.” (Exhibit 9, Pe 6.)

‘Finally, Poyer proposes the following methodology for
determining prevedling wage rates: ‘ '
"Within each of these zones,

it would be appropriate =
methodology ané procedure first +to specify the major
Jjob c¢lassifications set forth in existing collective

bargaining agreements (including jobs classified by

type of equipment) as those to be used in the prevailing
rate detvermination; and secondly, to relate these
classifications to the leading types of trucking
Services performed in the various zozes; and third,

o devise machine oxr computer processing forms on which
0 record dava to be furnished by all employers about the
prevailing union or non-nnion wages and benefits being
paid to exployees.” (Exhibit 9, Pe 7o) ‘ :
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The Commission perceives little relstionship, if any,
between the geographic zones suggested by the staff and t.he‘ labor
costs incurred to perform tramsportation services within those zones.
We, therefore, believe the approach suggested by Delta and the
Teamsters to be the more reasonable in that it is simple, _éaSy <o
administer, and less costly. While one may argue for a single zone
based upon the close similarity smong the wage rates now employed
in the three Teamster zones, there are differences and They could
be more sigrificant in the future depending upon 1abor-mamagment
negotiations. We therefore find it appropriate to adopt *‘o:- puUrpPOSeEs
of determining the prevailing wage the following:

Line work shall be censidered one geographic zone
for the entire State of Califorria. Pickup and
delivery work shall have three (3) zones which
are (1) the Greater Bay ares; (Z) the los eles
metropolitan area; and (3) the valley area of the

Starte or those po:-z;ions thereof not included in
(1) axd (2).

What “ypes or classe's of 'rt.ré::sporzat:.on services :“:M :

should distinguised for purposes of separate-
analysis?

Initially, the stafl proposed that tramsportaviem
services should be distinguisec as they gppear in .Append:.x B, sub:)ec*
o additions, changes, or deletions depending upon the results of
the staff studies. Appendix B consists of & 1ist of between 26
and 39 services, depending upon whether subcategories are. considered

separate services. In later .'Ebch:.blt T the lis* of services was
reduced to 9 as follows:

l. . General Commodities.

2. Property tra.nsporced in exclusive use of
eqa:.pmem;.

3. Petroleum and petrolemn products liquid
:.n bulk, in tank vehicles. ’ ?

L. Transportation in vacum-type and pump~t
tank vehicles. PP m

5. TUsed household goods.

6. Portland or similar cements.
Uncrated rew furniture. .
Motor vehicles in secondary movement. 3
Property transported iz dump truck equipment.
T T R . A I A

—
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We believe, consistent with the testimony of the
Teamsters, that labor costs, in most cases_particularly in. the general.

freight avea, yary not as a fundtion’of the Type of commodify
trapsported, but as a function of the type of equipment operated.

As a comsegquence, it Iis reasonable for the staff to s&rvey‘ employers.
to determine prevailing wages on the dbasis of the type of equipment
operated rather than the commodity transported.

6. What procedure, consistent with the intent and purpose
of Decision No. 90354, should be adopted for filing
and evaluating complaints filed with respect to
individual carrier rates? '

The staff proposes that complaints with respect to carzier
filed rates which are Iin effect can best be handled by a complaint
procedure similar to the one now used by the Commission. Accordingly,
the staff proposed that Rule 9 of thé Commissioz™s Rules of  ~~ 77" '
Practice and Procedure de amended to make the present rule
subsection (a) and to add subsection (b) as follows:

"(b) A complaint may be filed by any interested party,
as described in paragraph (a) hereof, setting
forth any rate, charge or provision affecting any
rate or charge, of any highway permit carrier, in
violation, or claimed ®¢ be in violation, of any
provision of law (including P.U. Code, Section 3662)

or of any order or rule of the Commission, except as
provided below: :

(1) The complainant must show that it is - i
affected by the rate, charge or provisioen
complained of.

(2) XNo complaint shall be entertained by the - -
Commission as to the reasonableness of any
rate, charge or provision of a highway permit
carrier 1T such rate has beer specifically
found to be reasonable by the Commission,
unless the complaint sets forth relevant
factors which have changed since the -
Comzission made such finding.” (Exhibit 4, p..d,)

Several parties took exception to the requirement that the
complainant must show that it is “affected”. It is mot clear, from
the Tecord what purpose this Tefifedény was iateided X6 serve, mor

was the term defiped. R

1

S

15
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Accordingly, subsection (b)(1l) will not Dbe adopted.}-/
CTA contends that subsection (b)(2) is in conflict with certain
general statexents in Decision No.- 203 51...L CTA fears that some
rates will be presumed reasonable by virtue of such language and
thus be immune from attack by complaint. This result was not ...m'.end.ed,
as the staff's proposed Tole 9(b)(2) makes clear. Unless the
Commission has svecifically found a rate to be reasonable it will
be subject to challenge. Moreover, a rate previously found Teason—
able will be subject to challenge if the complaint alleges _ _
changed circumstances. Finally, a rate is mot specifically found
reasonable merely because it is filed with the Commission
and becomes effective either wpon filing or after a certain’time
has elapsed. Such a rate is subject to challenge without a showing
of changed circumstances. It is only after a Tate has been. aporoved
_by resolution or has been the subject of a contested proceedim; and the :

_ Commission has :f.ss;_ned a formal decision specifically finding that . 'the

e e e

__Tate 4 :Ls Teasonable that a “urt.her challenge to the rate must be
accom'oanied by allegations of changed circumstances.

The Commission concludes that the sta.f'“ s proposed Rule
9(v)(2) is proper and should be adopted.as part (e) to Rule 9 with

R e ]

the “ollowing modification: The word “permit™ 'should be smck S0

..hat the rule is apo 1cab1e to both common. and pem:.t carriers.

T with res'oe % to carrier filed rates not Jet in effect
the staff proposed that such rates be protesoed by means of a
petition for imvestigation and suspension. The staff suggested

3/ We doubt that in p*-ac'cice complaints will be filed merely to
vindicate abstract legal principles.

L/ "Rates negotiated by shippers and carriers and eyidenced by

binding contracts will be presumed reasonable.™ ..TAny rate

that is reduced to umeet The rate of .2 motor tarrier compet:ftor T

e — o e . g ———
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minor changes to General Order No. 113-A which would make it gpplicable
Lo contract carriers as well as to0 common carriers. (See Appemdix C.)
The changes are reasonable and should be adopted.

The staff proposed that complaints and petit tions for :
investigation and suspension first be referred +0 the staff for review
and attempted informal resolution. If informsl resolution is not_
possible, the staff will recommend that the matter be dismissed or
set for hearing. In the later case, the staff would assist in
the development of the record. -

The issue of which party to a complaint proceeding
should have the burden of proof was not addressed by the staff.

CTA is of the opinion that complainants a.nd petitioners irn investi-~
gation and suspension proceedings will not have sufficient :.ni‘omat;on
to allege and prove that a challenged rate fails to support the
prevailing wage rates applicable thereto. CTA points out that
operational data concerning rate filing carriers is not information
of public record or pudlicly available, neither do CTA mor other
carrier associations possess such data.

We believe the answer to this concern was suggested in
Decision No. 9035L at page 65 where we stateds: |

"It would seem odd that a carrier w:.sh:.ng to make an

- evaluation of a compeving carrier's rave filing would
not have some sort of comparative data if that were
its competitive area of transportation.V

Clearly, the comparative data to which we referred was
data from the protestant carrier's own operatioms. Accordingly,
allegation and substantiation..of theprotestant carrier's: inabﬂity 0o
render a particular transportation service at a particular rate and
still support the prevailing wage rates applicable thereto will _
constitute enough of a showing %o support the filing of a petition |
for investigation and suspension or a formal complaint. Thereai‘ter
the Cormission's discovery process is availadle to complainant o
obtain the defendant's ‘actual costs as they relate-to the challenged

rate. Complainant retains the burdem of proving the unlawfulness oi‘
defendant's rate. :




. . .
N

The Interim Period | P

Two questions not heretofore posed but nevertheless
important in this program aée, when will the prevailing wage data
be published and what will be utilized in the period before the
first prevailing wage study is published?

Based upon this record it is clear that the samplzng data
collection, and processing will take some time initially. Thereafter,
continuing collection and processing should not involve ipordinate
delay. We will direct staff to develop and publich prevailing wage .
data for use in transportation rate Justification . showings on a ‘
semiannual basis oz July 1, 1980 and Jamuary 1, 198).and each

+ succeeding six months thereafter. Sixce the Teamster contrac::s

are presenzlyumodifled on April 1 and October I of each year the dazes
we have picked will allow for use of the most current Teamster wage
‘date in each prevailing wage publication.

During -the period before staff publishes the first
prevailing wage determination and after April 30, 1980 the current
data on which we anticipate implementing our reregulation program,
we find that the wage and fringe benefits currently. reflected in the
minimome rate variffs, and which happen to be the Teamster contract
rate, should continue to be utilized. This action will cause no
disruption in the rate filing process after. Apfil 30, 1980 and
should- provide an easy transition to the use of the publ:éhed
Prevailing wage data to be developed by staff; .




The Messenger Carriers

Messenger service has been described as a taxi service
for packages. It involves radio dispatched‘ small vehicles, which
pick up a single shipment, and tramsport it immediately to its
destination. Shipments may weigh from a few ounces to several
hundred pounds, but the majority of shipments are under 50 pounds.
A survey of a typical month's traffic of one messenger carrier.
showed that 88% of pickups were made within one hour of the call
for service. tes for the service are generally based on mileage
rather tharn weight. The service is usually provided in small
vekicles such as Datsun or Toyota pickﬁp trucks, passenger vehicles,
or vans. The driver's vehicle is leased by ‘the messenger carrier
for a specified amount per mile. The driver is also gué:?anteed_ .
an hourly wage which Is gemerally close to the legal minimum wage.-
In addition to the wage and lease payments the driver receives an
incentive wage bonus equal to the amount by which 50% of the °
revenues generated {roxm the shipments handled by the driver exceed
the driver's total hourly wage plus.lease paymen"' . Depending upon
driver efficiency, wages, expressed as hourly pay, vary greatly.
In the one case cited payroll records of one messenger carrier
were analyzed for one week in September 1979. It was determined
,that the highest hourly wage paid to a driver was $10.80, while the
lowest was $L.71. The hourly wages of the other drivers were
distributed fairly evenly between the high .and low hourly wages.
These wage:levels are in marked contrast to wage levels required
by Teamster contracts in California, which Tequire 'pay“df $10.82 '
to $11.50 per hour. | o ' . L s

5/ The hourly wage for each driver was determined by adding the
hourly wages to the wage bonuses and dividing by the hours

worked.

t
P

5~

- -
.- .
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Tt is clear that neither the wages nor the methods of
operations of the messenger carrier industry resemble the general
freight less-truckload (LIL) industry. While & prevailing wage
could be mathematically determined for the messenger carrier industry
using a statistical average, that result would not typify the wages
paid in the industry, as would the Teamster wages in the LTL industry.
Nor would Teamster wages be typical of the wages paid in the messenger
industry. In addition, imputation of Teamster wage levels to |
messenger carriers would necessitate :ate increases which would be
likely to decrease the volume of for-hire business and increase the
amount of proprietary carriage with no net benefit to carriers,
"shippers, organized labor, or society in general. Because no special
vehicles, equipment, licenses, or skills are required to transport
packages, customers can easily divert their business to‘their own
secretaries or other employees, although this may prove less efficient
-and more time-consuming. .

In many ways the messenger carrier industry ‘resembles
self-employment. While some drivers are earning hourly pay .approxi-
mating Teamster wages, others accept much lower wage levels in
exchange for the psychic benefits of working at their own pace -and
a sense of relative independence.

The Commission concludes that the preva:.ling wage concept
is inappropriate for the messenger carrier industry and therefore
will utilize the actual labor cost of such carriers in determining
the reasonableness of the 'transportation Trate level such carriers
must justify. \
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Findings of Fact -

l. Tactual dota and operating statistics regarding the
operations of owner-—operators are not availadble in a manner that
would be appropriate for making p*eva*l*nb wage determiwa“ions.'

2. Owner-operators provide services in a .,omew hat d feren
manner than do employees. | ‘

3. The wages of drivers and platform workers constitute the
princinle component of direct laborfcos:s._ The~contr:buvxpn of
raters and billers to direct labor ¢osts is too~insignifiéén; To
recuire the devermination of prevailing wage rates ’orfphese
employee cla°°~f1catzons- s

L. Wages in the highway carrier industry vary principally

as a function of the type of ecuipment operated rather <han as a
function of the type of commodity zraﬁuporved. ' \
5. Prevailing wage data saould be publ ished oy our staff
&

miannually oz July 1, and Ja“ua*y of eacb year commencin,
Jul Y 1y 1980- ' ‘
6. Prevailing wage is:

(1) The rate of wages paid in the area in which
the work is to be performed, <o the majority
of those employed in that classification in
transportation in vhe geographic zone similar
1o the proposed undertakiag. ’

(2) In the event there is not 2 mago“lyy paid at
the same *ate, then the rate paid <o the
Zreaver aumber Provided, such greater number
constitutes 30 percent ol those employed, or

(3) In the event that less than 30 percent of those
50 empioyed roceive the same *a.e, then the -
average rave- - e

7. Geographic zones for prevailing wage~deze:minazionulhall
as follows: | |

Line work shall be consicered one geographic zone

for the entire St avc of California. Pickup and
delivery work shall have three (3) zones which are

{1) the Creater Bay areas; (2) the Los nngeles.
metropolitan area; and (3) the valley areas of the

tate or those portions thereof not. 1ncluded in (“) ané

(2).
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8. Prior to publication of the first prevailing wage determi-~
nation oz July 1, 1980 the then current Teamster wage and fringe bepefit . .
rates shall be utilized as the px-eva:.ling wage in transportat:.on rate
Justification proceed:.ngs.
: Conclusions of Taw it . i e G
B ﬁmeﬁo?:romng orcfer sﬁoz.IﬁppIy only to the types of
transportation now subject to the Commission's reregulation progran,
i.e., general commodities (MmB"-B, 2, 9=3, and 19) and tanlc vehicles
(MRTs6-B and 13) transportation.
2. The Commission's prevailing wage determinations” should S
not be interpreted to require the payment by a carrier of that
wage.

3. The publication of increases in Commission determined
prevailing wages should mot be ::.nterpre'ced to require rate
increases. |

L. The primary use to which prevailing wage rates shall be
put will be in justifying rate increase and decrease i‘::" lings and in
evaluating such f£ilings when challenged.

5. The staff should administer the prevailing wage stud:.es,
rather than the Department of Industrial Relations. ‘

6. Owner-operator data should not be used in detemining
prevailing wage.

7. . Staff surveys and studfes to be conducted hereafter
should marshall data for determining prevailing wage and fringe
benefit rates only for drivers and platform workers.

8. The staff should survey employers to determine prevail:.ng

wages on the basis of the type of equipment operated rather than -
the commodity transported.




9. The staff’'s proposed complaint procedure, with the
amendment mentioned iz the discus sion, is reasonable and ‘should be
adopred. ' . . .

10." The staff's proposed investigation a.nd. suSpension procedure
and proposed General Order No. ll3-B are reasonable and should ve -
adopted. :

1l. Rates for messenger carriers which transport small
shipments in vehicles of a gross weight of 4,500 pounds or less
for delivery within 2L hours will be evaluated on the basis of
actual labor cost rather than the preva:.l:.ng wage methodology
adopted herein.

12. The staff should be directed %o :.nitia.te and comple“'

its prevailing wage studies based upon the brinc1ples outlined "
above.

3. In order to provide the industry the greatest time
interval with an effective order herein prior to April 30, 1980,
this decision should be made ei’fect:.ve irmmediately.

IT IS ORDERED that:
1. The staff is directed to initiate and conclude prevaili.ngv
wage surveys and studies based upon the principles emunciated herein.
2. Gemeral Order No. 113-B, attached hereto as Appendix C,
is adopted. However, its effectiveness is hereby suspended
until further order or resolution of the Commission.. Woile the
effectiveness of General Order No. 113~B is sus;oended, General
Order No. 113-A shall remain in full force .and effect.
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3. Rule 9 _of the Comz‘.‘.esib_g's__':-‘mles of Practice_and ”xocgdu:e.
as modified pursuant to the stalfl’ s recommendations and as further
modified as described In the discussion, i3 hereby ado;:ved. However,
{es effectiveness is hereby suspended unitil Jurther orcer or
resoluzior of the Cozmission. Widle the effectiveness of Rule 9.
(amended) is suspended, Rzle 9 as cu:-:-en*"y ..*a:ned shall ,remain
in Sl “o*-ce and effect.

The effective dj?ge of this o*der if the date he'*eo...-

Pated 1980 , a"' San P cisco, Ca.'l.:x.fo*zia,.




APPENDIX A

1IST OF APPEARANCES

Respondents: Loughran & Hegarty, by Thomas M. loughran, Attorney at
Law, for Jet Delivery, Inc., Cne~Two=Three Messenger Service, Inec.,
ABC Messenger Service, and Rocket Messenger Service; Armand Xarp,
for Chacon Trucking, Ime., Frank Hlebakos & Sons Traasportation
Co., Inc., Walton Distribution Services, Marino Brothers Trucking
Company, and J. D. Drayage Company; Andrew J. Skaff, Attorney at
Law, John McSweeney, and Joseph MacDorala, for Califormia
Motor Express and Delta Limes, Inc.; Handler, Baker, Greene &
Taylor, by Marvin Handler, Attormey at law, for Westside Transport,
Inc., Noerr Motor rreight, Hawkey Tramsportation, Lodi Truck Service,
Logistics Express, Inc., Earry McKenzie Trucking, Preston Trucking
Company, The Paper Transport Company, Ditto Freight Lines, Pozas
Brothers Trucking, Bill Rackley Trucking, Pellco Trucking,
American Transfer Company, Groskopl-Weider Trucking Company,
Osterkamp Trucking, Inc., Conti Trucking, Inc., .and Pete XKooyman
Trucking; James E. Dellamagpiore, for Viking Freight System, Inc.;
and Henry Bartolo, Ior Jet Jelivery, Inc.. : '

Interested Parties: Brundage, Davis, Frommer & Jesinger, by '
Albert Brundage, Attormey at law, for Western Conference of Teamsters
and Calilfornaa Teamster Public Affairs Council; Richard W. Smith,
Attorney at Law, for California Trucking Association; Thomas J. Hays,
for Califormnia Moving & Storage Association; Asa Button, ior
Spreckels Sugar Division, Amstar Corporation; Graham & James, by
David J. Marchant, Attormey at law, for California Carriers
Association; Philip G. Blackmore, for California & Hawaiian Sugar -
Company; Richard N. Bona, for Mobil Oil Company; J. J. Butcher,
for California Nanufacturers Association; Michael W. Harvatb,
for Hunt Wesson Foods, Inc.; Allen Crown, Attorney at Law, and
R. O. Hubbard, for California Farm Bureau Federation; Frank Spellman,
Zor himself; William D. Mayer, for Camnners League of California;

Norman I. Molaug, for J. (. Penney Co., Inc.; George Smith, for
Sith lransportation; and M. J. Nicolaus, for Western Motor

Taxriff Bureauw, Inc.

Commission Staff: Patrick J. ‘Pov;ver, -A.ttorney .a‘r‘.‘ Law, and W Pa Campané..«




. OII 53. E— ‘ .

ffNI’I'IAI STAFF SUGGESTED TRANSPORTATION SERVICES

In Tesponse to Issue 5 4n oxx 53y indtially the transportation services
should be distinguished as -set forth below, subject to additioms, changes or

deletions depending upon Tesults of the studies outlined mder Methodology in,
the report.

- Gmeral Comodities-

Less +tham Trnckload (shipoents reigbing not over 9,999 wmds')
Tucldoed, (shipments weighing 10,000 pounds and mr)
Temmatm‘e Comtrolled Services

Chips, Wood in dulk . '
Cormtainers, Packaging Viz.:
Bottles, plastic
Cans, aluainum

Cans, composite, Livreboard, paper or papa‘bos:-d :

Lomber, Plywood, Forest Products and Related Articles
Poles, Piling and Relsted articles

0, Sewer, Water, Gas or Geothermal Steaz Well Ou-!'..."" gad 'Supplies
Sawn{ll Refuse

Sozp amd Relzted Articles
Sugar, Graaulated in bulk '
Livestock, ordinary !
Used Household Goods, Persona_ Effects and Ori'a.ce, Store =g
Institation Fraynditure,.
Fixtures and Equipment,
Petrolemm and”ebolem?rodncts, J.iau:t.d., inbnlk,
iz tank type equipment
© Fresh Fruits and Fresh ‘Vegetables
Portlamd and Sinilzr Cements
Toerated New Faorniture
Aztonobiles, in Secondxry Movement
Commodities Tramsported in Vacmm and Pump :type Tank ‘Vehicles.
Hay, Fodder -and Straw ‘ .
Grain, Eice and Related comodities _
OLflseeds '
Comnodities transported 3n excl‘usive use of ecuipmert
Miping, Bullding, Paving mmd Construction Materizls,
4n ‘bnlk, In duwmp Yruck ecuipment -viz.—

Rock,Smd and Gra‘v'cl
Aspbalt, Aspheltic Concrete
Trailer COaches and Cempers. '
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APPENDIX C
Page 1 of 3~

GENERAL ORDER NO. 1ll3=B 7
(Supersedes General Ordexr No. 113-A)

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

RULES GOVERNING PETITIONS FOR SUSPENSION AND INVESTIGATION OF
TARIFFS AND SCHEDULES OF COMMON CARRIERS AS DEFINED IN DIVISION 1
OF THE PUBLIC UTILITIES CODE, AIR TRANSPORTATION COMPANIES,
WAREHOUSEMEN, WHARFINGERS, AND CONTRACTS OF HIGHWAY PERMIT

CARRTERS 5 |
Adopred AN15 1980 : . Effective
{~vecision NoO. Q4 65— QIT No. 253,

RULE 1 - CONTENT, PETITION AND REPLIES. The original of each petition
for suspension and investigation of tariffs, schedule or contracts
and each reply to such petition shall be signed in ink by each party
thereto, or by the attorney for or authorized representative of
said party, and shall be verified by at least ome party. There
shall be filed with the Commission an original and twelve conformed
copies of each such petition, or amendment thereof, or reply
thereto. The petition and the title itself shall identify the
protested tariff, schedule or contract by making reference to the
pu-‘e—a-eha—ng issu:.ng carrier or zgeat, the tariff number, the Cal.
P.U.C. number, if any, or contract number, and to the spec:.i‘ic iten
or particular provisions protested. Reference shall also be_ made
to the tariff, schedule or contract, and the specific provisions .
thereof, proposed to be superseded. The petition shall state the
grounds in support thereof, and indicate in what respect the protested
tariff, schedule or contract is conmsidered to be unlawful.. Such
petitions will be considered as addressed to the d:.scret:.on of the
Commission, and no petition shall include a prayer that it also
be considered a formal complaint. Should a petitioner desi*e to
proceed further against a tariff, schedule or contract which is mot
suspended, or which has been suspended and the suspension vacated,
a separate later formal complaint or petition should be filed.
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APPENDIX C
Page 2 of 3

Replies %o peti‘c.ions shall include the title of the petition as i‘:.led
with the Commission and the (I. and S.) case number assigned to

saic petition by the Commission's Seemetersy Executive Director.

The original and twelve copies of each petition, amendment or

reply thereto shall contain a certification that copies have been

served in accordance with Rule 3 hereof, spec:u‘.‘y:’.ng the part:.es S0
served.

RULE 2 - WHEN FILED. Petitions requesting suspension of tariffs,
schedules or contracts will mot be considered unless made in writing
and filed with the Commission at San Francisco or Los Angeles.

in accordance with the provisions of these rules.- Such requests
for suspension of rates or provisions published on stesubory at least
thirty days' notice shall reach the Comm:.ss:.on at least twelve

days before the effective dates of the tariffs, 'schedules, contract.s,
Or parts thereol to which they refer. Petitions for suspension of
rates or vrovisions published on less than 'z:.b.i.r'zy days* notice shall
be filed with the Commission as soon as possible, and in no event
less than five days prior <o the effect_ve dates of ...ani‘i‘s, schedules,
contracts,or parts thereof to which they refer. Replies to
petitions shall be filed and served within five days after service

of the petition for suspension, and nmot Jlater-than the day prior to

the effective date of the protested tariff schedule, contractior -
pgn thereof.

RULE 3 ~ SERVICE. In addition to the original and copies to be filed
with the Commission, one copy of each petition shall simul‘taneously
be served upon the carriers concerned or their publlsha.ng agent, and
upon other persomns known to be interested, and one copy of ' each
reply shall be served upon each petitioner or the authorized
representative o“ such petitioner, and upon other persons lcnown to
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be interested. Service shall be made personally or by the deposi.t.
in the United States mail of a sealed envelope with first class
postage prepaid, containing a true copy of the documents. to be

served and addressed to the party to be served at-the las* Icnown
address of such party.

PUBLIC U‘I‘II.I’I’IES COMMISSION
-OF CALIFOENIA .

s %4@

By JOSEPH E. BODOVITZ"
EXECUTIVE :Dmc:ron




