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- BEFORE TEE PUBLIC UTILITIES COEMISSION OF EHE STATE COF CALIFORNIA ‘

- RISING SUN MINE PROPTRTY OWYERS .
ASSOCIATION, INC.,

Complainant,

' Case No. 10640 o
(Filed July -28, 1978)

Ve

PACITIC GAS AND ELECTRIC COMPANY

S N A L L N WL L L L

Del ndant.

QRDER DENVING REETARING
2 DZCL N . G

A petition for rehearing of Decision No. 90975 has been filed
by Pacific Gas and Electric Cowpany. We have carefully conside“ed
each and every allegation of error In that petition and are oI the
opinion that zood cause for granting *eheariﬁs has not been_uHOWﬁ.'
Theréfore, ’

IT IS EEREBY ORDERED that ehe...“ﬂg of DecisZon Yo. 90975
1s denied. ‘ |

The effective date of this order Is the date hereof.

Dated JAN2D 1988 - | 2 san E‘*a...cisco, California.

Commlsstamer Clalre T. Dedridk., Wiy
nocossarily adsect. dié nct partlcipfe
in ke dlepositica of this procoeding.
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Decision No. 90975 November 6, 1979

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORKIA

RISING SUN MINE PROPERTY OWNERS
ASSOCIATION, INC.,

.Case,No;hlbédo

Complainant; e. :
(Filed July 28, 19738)

PACIFIC GAS AND ELECTRIC COMPANY,

Defendant.

)

)

)

)

‘ )
. vs. : ).
y

)

)

)

)

Charles T. Smith, Attorney at law, £or complainant.
Joseph S. Englere, Jr., Attorney at lLaw, Lor defendant.

The complaint of Rising Sun Mine Property Owne:55,
Association, Inc. (Rising Sun) states that for the past 15 years,
Rising Sun has operated 2 water purification system which:t:eats
water;/ £rom the Boardman Canal, which is_owned by’?acifiC‘Gas‘and
Electric Company (PGSEZ), and after treatment Lransports such~trea:ed
water through its water mains to points where nmembers of its assoc-
iation can make service coanections. At present, there are 66
service connections, with the possibility of an additional 20
sexvices being added as ¢ ining parcels arc developed within the
sexvice area. As each service connection has been made, PGSE has
installed a water meter in the service line and thereafter has
billed each individual water user for the amount of water uséd"on
its untreated water rate schedule.

r

%/ Tais 1s so-called untreated water.

.
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Rising Sun's water mains and. properties of members of
association are outside tkre des:gnated treatea‘water service area of
PGSE, but are adjacent thereto. , _

_ PGSE's water lines serving the Colfax arez are in close
iroximity to Rising Sus's water mains and the properties served
therefrom. Although Rising Sua has reguested PGEE o supply
treated water from its Colfax plant to it aand its members and has
oifered to pay the coOst ol ext eadzng such water service, PGSE has
refused to o S0, except upon condition that Rising Sun pay 'the
sw of $500,000. PGsE's demand Zor payment ol §500,000 was Zox
stated purpose of partially defraying the cost o ﬁeplac~ng the

intake line to PGat's Colfax plant, which is more than 50 vears
and for many years has bDeen in 2 state of disrepair iequi:ihg
replacenent. ] ;

According o tie compla;n £, PGEE has in the past provided
and is presently providing water service to other p:Oyert*es which
are not within its designated service area. Rising Sun claims
such action is arbitrary and discriminatory in that PGSE is voluntarily
providing service to other persons outside its designated sexrvice
arez, but refuses to provide water service to Rising Sun. | ‘

Rising Sun requests an order be made requiring PGEE to
provide treated water service to it and its mermbers.

In its answer, PG&4E admitted inter alia that it has
installed a water metex in the service line of each imdividual
water user and thereafter billed eacH customer for the amount of
water used. This arrangement, done apparently for local ccnveaiencéy‘
does not accord with its standard practice. PGSE has attempted to
remedy this nonstandard arrangement by offerxing to transfex to
Rising Sun ownership of the meters. This transfer has not yet taken
place. According to PGEE, it should be nmade clear that its billing
to each of Rising Sun's customers is for untreated water under
PGSE's Water Schedule No. ll. Rising Sun, according to PGSE, bills
each of its customers £or the treatment of the untreated water
purchased from PGSE. PGSE claims that in no way does it sell treated
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water to Rising Sun's customers. PG&Etstates that Rising Sun pur-
chases untreated water from PG&E and treats the water before delivery
to Rising Sun's customexs . o
PGS&E admits that Rising Sun's water system and properties of
its members are outside of its designated treated water service area.
PGSE denies that the mains and properties are adjacent or in close
proximity to PGSE's treated water Service area or mains. PGSE admits
that the mains and properties are adjacent or in'close;proximity,
to its untreated water ditea system.
PGS denied that it required a payment of $500, 000 before
it would supply +reated water .o-Rls;ng Sun. PG&E has offe:ed o
Provide treated water service to Rising Sun on the condition that
it aavance a sum of money sufficient to pay for the cost of making
capacity a&ailable rom PGEE's treated waszer distfibution system,‘
including capacity to meet General Order No. 103 fire £low reguirements,
pius an addi'ional oaymen**on 2 present worth basis suff cient'to_pay
owﬁersn.: and operating costs on the additional investment.
PG&E admitted that in certain past instances treated
- water service lhas been p:ovided to'pvépertics not withinvits Colfax
water service area. Howevex each of these past situations was
considered or an indivicual bas-s, anéd in 1970 it issued a direc-
tive prohibiting new water connections to be made outs;de o‘ the
treated water service area. Most importantly, PGLE clazms, it has
no treated water resale schedule on the Colfax system and hasAn6t
in the past sold resale treated water to any-party, withia or
without the Colfax treated water service area. PG&E denied that
any such prior action is or has been of an a:bitrary_and discrimina-'
toxy nature in regard to Rising Sun. | - :
AS a separate and alstlnct defense, PG&E al leged that
Rising Sun failed %o sta: te a cause of action in that all of PGEE's
actions about which Rising Sun complains have been taken in a manner
consistent with PG&E's rights and obligations as established by its
Placer Water System Service Tariffs (sic). : |
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On September 11, 1978, Wayne J. Surrmers petitioned to inter-
vene. On October 23, 1978, the Cotnty of Placer pctitioncd to inter~
vene., The petitions were denicd by Commission decision on the bas*s
such intervention would unduly broaden the issues p’esented by Rls;ng
Sun. _

After due notice, a hearing«was held at Colfax on Februaryvs.
1979 before Administrative Law Judge Gillanders. TeStimony was
received from the President of the Boaxd ©f Directors of Rising Sun,
and Supervisor Henry on behalf of Rising Sun. PGSE presented three
witnesses. Closing argument was made ané the matter submitted@
Discussion . | 1

The division manager of PGSE's Drum Division testified
that his job responsibilities include overall_respbnsibility for the
operation of the Placer Water System. He has had-discussi@is‘with'
the developer ©f Rising Sun Mine Estate Subdivision as well as
others regarding the water system supply to Rising Sun. He intro-
duced a series of letter 2/wh...cn showed inter alia that PGSE advised
the State Di&is;on of Real Estate that untreated water service was
available £rom the Boardman Canal and that tae d;str;butionfandu
neeting of health requirements'would be handled by the devéioper
and that £or customer conveaience PGSE would individually meter and
bill the respective accounts. He zestified that neither he nor the
man who wrote the 1962 and 1963 letters could ve:’fy'how,itTCame
about that PGSE set its meters at the point of customer service.

We have taken official notice of PG&E‘s ots f‘ appl;cable
1O water sexvice in its Placer wWater Systcm. Rulc and’ Regulat*on
No. 16 states in par: ‘ |

2/ Dating f£rom 1962.
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"POINTS OﬁthLIVERY AND CUSTOMER'S FACILITIES

"A. DPoints of Delivery

"Water deliveries to customers from the Ditch System will
be made at the Company's conduits, and measurements will
be made as near thereto as practicable. Where one or
moxe customers own and/or control a conduit and appurte-
nant works used for receiving and conveving water from
point of del;ve*y at Conmpany's conduit to places of us
measuxemeﬁt of water will normally be made by a s*ngle

ter Or measuring device at said point of delivery.
Company will not undertake, or be responsible for, the
apportionuent oI water between customers receliving water
by means of such privately-owned conduit.

"In cases where customer owned or controlled distribution
facilities sexve as a common éistributary and sveh facil-
ities are maintained in good operatxng cowdxtlon, 23 to

whick the Company shall de the solc judge, the Company

may place its measuring device at the point of take-off

or diversion to each customer's premises, and use the
meter reading thereof for billing purposes.

"In cases where such customer owned or co1t~ol¢ed facil-
ities are not properly maintained, as to which the Company
shall be the sole judge, the Company will xns:all, own ,.
and maintain a2 master meter 2t the juaction of its canal
and the customer owned facility, ané apportion for billing
Durposes the total delivery recorded thereon, in the ratio
0f each individual consumption to the total of all indi-
vidual consump.iona. The complete initial cost of instal-
lation of such master meter st all be paid to the Company
by the customer or customers owning such &is r*bubﬁon
facility, in whatever manner nutually agreec upon.”

Rule and Regulation No. 16 was £iled on December 23, 1954
and became effective on January 1, 1955.

Apparently no one who appeared or testified in this pro-
ceeding ever read Rule and Regulation No. 16 for if they h§&, the
answer to the guestion "Why does PGSE meter at each individual
service comnection?” would bé obvious. PGSE was just follbwing

its tariff by delivering its water to its customers at each customer's
pPremisc. ‘ ' ' o
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Although it is true that the Commisslion cannot regulate a
utility which has not dedicated its service to the public or compel
a utilicy to extend its service to~pr05pectivevcustomers Qho’réside
outside of the area to which the water of the utilicy has been’
dedicated (ATSSF Ry. Co. v CRC (1916) 173 Cal 577; California Water
and Tel. Co. v PUC (1959) 51 Cal 2d 478) the California Supreme
Court has held that dedication's rest*axning power should not be
extended further than logic and precedent require. (Grevhound Lines
Inc. v CPUC (1968) 68 Cal 2d 406.) Dedication can be found by -
implication based on the conduct of a utility, such as when the.
utility ho’ds itself out to supply the public or & class of the
public on equal terms to all who apply. ( Yucaipa Water Company No. 1
v PUC (1960) 54 Cal 248 823; California Water and Tel. Co. v PUC,
supra; Lukrawka v Spring Vallev Water Company (1915) 169 Cal 318;
Parker v Apple Vallev Water Company (1977) 82 CPUC 623 writ of
review denied.)

There can be no question that PG&E, by placing its meters
in accordance with the provisions of its Rule and Regulation No.- 16
extended {ts water sggtem and dedicated its water to supply the
Risxng Sun proper:y. By this conduct PG&E undertock to furnish

37 The ownexsnip of the physical distribution plant does not
matter. '
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domestic water service, albeit untreaved, and'that is the eritiecal
fact we rely on in reachirg our determination %  t'3G&E has decdicated
itself to provide public utility service to the area in question.
The fact PGEE used some facilities other than its own, or relied
on another eatity to treat the water it furnished the domestic
consumers, does not detract from the result that PGEE furnished
and billed for water to domestic users in this particular area.

| According to PG&E, it never intendéd_:o supply potabdle
wate; %0 Rising Sun. However, while the potability and purity
le#el of a utility's water supply are iz the first instance within
the Jurisdiction of appropriate health authorities (Van Fleet v
Pierson (1965) 65 CPUC 1, 6), 4irn thic instance the County Healih
Department, this Commission shares a responsibility under the la =
to see that PG&ET safely operates 11s water ﬁtility. ‘Since PG&Z
dedicated itself to provide domestic water service to customers
inﬂﬁhe'aising Sun area it has assumed the public usilizy urden
of providing them with potable water.

L/ Seetion 761 of the Public Uzilities Code provides in part that:

"Whenever the commissioz, after a hearing, finds that the
rules, practices, equipment, appliances, facilities, or
service of any public utility, or the methods of
manufacture, distribution, transmission, storage, or
supply employed by it, are unjust, unreasonable, unsafe,
improper, inadeguate, or insulficient, the commission
shall determine and, by order or rule, fix the rules,
practices, equipment, appliances, facilities, service, or
zethods to be observed, furnished, constructed, enforced,
or employed..."” (Emphasis added.s ‘ S S
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The rocord shows that county health off;c;alo stated the
water systenr supplying Rising Sur ;* presently 1nadequa te to meet State
standards for drinking watex. Thé heal th officials recommended changes
be made in the treatment plant in order to upgrade the plant so that.
it would meet State. standards. The ‘recommendation 20 install a
settling basin has been complied with. The recommendatxons'*or
additional filter capacity and better ‘locculat;on of the water
have not been complied with due to lack of ava*lable capztal on the
part of Rising Sun.s/

If PGSE were to supply Rising Sun fronm its Colfax treated
water system, a‘rough estimate given by a PGSE eng;neer was that it
would cost Rising Surn $182,600 for facilities plus a cost of ownership
payment o $298,200 or a total payment required o*,$480,800.

PGSE's claim that Rising Sun purchases untreated water

from PG&E and t—eats—/ such water before delivery to Rising Sun's
customers was denied by R;s*ﬁg Sun. PG&E presented no Proot of
its claim. We must assume that if PGEE did in fact sell water

o Rising Sun as claimed, it would axve produced evidence of the
fact in the form of a signed agreement or atx least copies of
billings for such water sales. Lackiﬁg such evideace, we must
conclude that PGEE does 2ot sell water Lo Rising Sun.

PGSE's defense that the actions taken by it were taken in
a manner consistent with its rights and obligations as established
by its Placer Watexr System Service Tariffs (sic) is withqut*méfit.'
Instead, the record reveals that PGLE's attitude towards its tazifs
can only be described as cavalier. |

5/ A rough estimate was given by Rising Sun of $50,000 to $75,000
for the remaining recommended znstalla*;cns. ’

6/ There is no question that Rising Sun ope:ates a treatment plant.

.,
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During the period involved in establishing service to{Rising 
Sun's members, PGSE had on file with this Commission tariff sheets
prov;d;ng for main extensions from the town systems as well as: the
ditch system. Rule and Regulation No. A‘ls_/ entztled Mazﬁ,ExtenSLOﬁ,
(Revised Cal. P.U.C. Sheet No. 543-W) was filed on December 23, 1954
and became effective on Januvary 1, 1955. It provided for extens;ons
to individuals and for extensions to subd;v*s-ons.‘ On Februgwy 26,
1963, PGSE f£iled Revised Cal. P.U.C. Sheet No. §91-W whieh decame
effective oa March 2, 1963. This sheex, also entitled Rule No. T-15
Main Extensions, spec;fzca_-y Stazedi | |

"A. Gene*al Provisions and De‘lal ~ion

"l. Asnlicability.

"a. All extensions of distrxibution mains, from
the utility's basic production and transmission
systen or existing distribution systenm, to serve
new custoners, except for those specifically
excluded delow, shall be made uander the provi-
sions of this rule unless specific authority
is fizst obtained £rom the Commission to deviate
therefrom. A main extension contract shall de
executed by the utility and the applicant or
applicants £or the main extension before the
+ility commences construction work on said
extensions or, if coastructed by applicant or
applicants before the facilities comprising the
nmain extension are tranferred to the utility.

Extensions solely for f£ire hydrant, private fire
protection, resale, temporary, standby, or snpple—
mental service sha’l not be nade under this rule.”
Revised Cal. P.U.C. Sheet ho. 570-W entitled Rule and
Regulation No. 158/ Extension- of Water Distribution Facilities was
filed on December 23, 1954 and becare effective on Januwary 1, 1955
and is the curreatly effective tariff sheet. It states:

+

Z/ T=~15 was for the town Systems.

8/ Rule and Regulation No. 15 zpplied to the ditch system.

+
-
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"RULE AND REGULATION NO. 15

"EXTENSION OF WATER DISTRIBUTION FACILITIES

General Extensions

'l.

The Company will, without charge, construct an
extension to that portion of its ditch system
which is supplied with water that has passed
througih Wise Power Plant, if water is available
therelor, and the aanual dependable revente from
water sexvice from said extension is one-third.
(1/3) the Company's total cost of coast*uc*mng
said extension.

If the coastruction cost is in excess of three (3)
times the anaual dependaidle revenue, the applicant,
or applicants for service will be reguired to advance
the difference between the estimated total cost and
three (3) times the annual dependable revenue.
Adjustnent of any differcnce between the estimated
and reasonable actual costs will be made after com=
pletion of construction. Whex two or mo*e'applican ~s
reguest the Company to construct such an extension,
the portion each is to advance, unless otherwise

utually agreed upon among them, will be based on the
*atio~that the dependable annual reveaue Lfrom each
bears to the total dependable annual revenue.”

* W w

Exceptional Cases

"In unusual circumstances when the application of
the provisions of this rule appears impracticable

or unjust to either party, the Company and applicant
nay agreed upon terms nmutually satisfactory, and in
case of failure to reach such agreenment, either the
Company or the applicant may refer the matter to the
Public Utilities Commission for special zuling.
”Apo icazions for service that reguire enlargement

of any existing Company citch systen facilities
will be subject to special negotiations between
applicant znd Company and approval by the Public
Utilities Commission.”
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The record shows that PGSE by letter dated Aprxl 15, 1977
(Exh;bzt 5) told Rising Sun that PGSE was clearly devzatzﬁg from
its filed tariff schedules im that it should not be metering at
each indiwvidual lot but rather should be sexving Rising‘Sun water under
resale Rate Schedule No. R-1 and under the provisions of its.

 standard form contract for all resale customers (Exhibit 9 ane
that the letter was Rising Sun's notice of PG&E's intent to discon-
tinue the nonstandaré metering and b*lllﬁg arrangemeat. We have
pointed out that under Rule 16, PGSE's tariff provides for meterxﬂg
at the customer's point o0f takeoff. The :eco:a‘xeveals«that PGLE
ignored all of the other various tariff schedules under which it
could have served Rising Sun. It ¢hose to individually meter,
which is provided for in its tariff.

Further proof of PGSE's lax attitude towards application
of its tariff is shown by the fact - stipulated to by both parties -
that during the past 30 years, 67 customers outside of the treated
water service area have been connected to the treated water system
without benefit of & main extension contract. To compound the
lack of adherence to its Tariff Schedule Rule No. T-15, eight of th
connections were made subsequent to notificationt?y to the division
manager by PGSE's Department of Commercial Operations that such

extensions were in conf;-ct with the provisions of Main BExtension
Rale No. T=15 (Exhibit 10).

e —— =

Given the history of PGSE's less than vigo'ous apél‘cation
of its taxiff, we can reasonably hold uhat instead of "local con—
venience"” being the reason for its me: terin g of treated water. of an
untreated schedule, PG&E perﬁitte& Ris;ng Sun to treat PG&E'

2/ The resale schedule and sStandard form contract were part of PG&E's

tariff sckedule during ghe pe*zod of estab ishment of sexvice to
Rising Su=n. : I

10/ December 21, 1570.
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watex in lieu of obtaining a main extension contract under Rule-
No. T-15 for its own convenience. A main extension contract would
have made PG4T the owner and operator of all the facilities installed
to provide treated water to Rising Sun, a situationyit avoided
while at the same time assuring Rising Sun's members a supply of
treated water. The arxangement worked well for 1S yeaxrs. However,
with the inmposition of strxicter standards for watex quality, PG&E
wants to change a situation which has,been'sanctified-by the passage
of time. PG&T has dedicated its water system to provide treated
water service to the property owned by the individual members of
Rising Sun. ' o h |
In the light of the decision herxein, PGSE should give con-

sideration to contracting with Rising Sua o providerthe additional
treathent facilities: or acquiring those facilities, which would appear
t0 be less expensive than serving tae customers here involved treated
water directly from its Colfax treated water system. However, the imple-
neatation of the easuing order is a PGSE management decision, the pru-
deace of which will be subject to review in subsequent<fate‘p:oceedihgs;
Findings of Fact ' : - ' ‘

1. Rising Sun, for the past 15 years, has operated 2
water purification system which treats water supplied f:on'PG&Efs
Boardman Canal and transports the treated water through its mains
to points where individual nmenbers of Rising Sun take se:ﬁice.

2. PG&E does not bill Rising Sun for the water whick Rising
Sun treats although PGS4E has a f£iled resale Rate Schedule No. R-l.

3. PG&T sets meters at each individual sexvice of the members
of Rising Su=n. | ‘ |

4. Such meter setting is authorized under PGSE's Tariff Rule .
and Regulation No. l6. D

S. PG&E bills each individually metered service on its
Tariff Schedule No. 1l -~ General Metered Service - untreated water.

6. Rising Sun’s treatment plant and distribution mains lie
outside of PGSE's filed treated water service area'map.,

Cmlle
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7. PG&E's meters lie outside of its filed treated water
sexvice area map. ;

8. The County Health Department has ordered improvements in
the treatment applied to-PG&”'s ditch water which passes through
Rising Sun's treatment plant.

9. PGSE has provided treated water to 67 connections which
lie outside of its filed treoated water service area map.

l0. Bight of the 67 connections were made subsequent to
notification that such connections were in conflict with the pro-
visions o_ its filed Main Extension Rule No. T-15.

1l. PG&E during and subsequent to the establ;shmenu of service
to the individual members of Rising Sun had on file with +his
Comnission Main Extension Rules and Regulations for extensions
frowm its treated water system and its ditch system a resale
schecdule for uatreated water, and Rule andé Regulation No. 16.

12. By providing individual meters to the memders of Rising:

Sun at each individual lot for a period of approximately 15 years,
with the knowledge that the water so delivered was treated water,‘
PGsE dedicated its water service o provide treated water service
to the property owned by each individual member‘ofTRising=Sun.
Conclusions of Law , :

l. PG&B has cdedicated its water 40 supply treated watex
to the prope.tv oL the individral members ofﬂRising Sun.
2. PGSE is required to bring its treated water supplied
to the individual members of Rising' Sua up to the standards reguired
by the Placer County Health Department.
QRDER

— e e e o

ZT IS ORDERED that:

1. Pacific Gas and Electric Company (PG&E) supply‘treated'water
to the property of individual members of Rising Sun Mine Property
Owaers Assoéiation, Ine. of‘sufficien* quality to meet the standards
required by the Placer Count ty Health Deyartmeut.
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'2.  Within sixty days after the effective date. of this orde:,
PG&E shall file a revised service territory map to ref ect the
1nclus;on in its service territory the area to be served zn compllance
w:th the above orderxng paragraph.

The effective date of this order shall be thzrty‘days after
the date hereof.

Dated November 6, 1979 .2t San Prancisco, Califotnia.

JOUN E. BRYSON“
~ President
VERNON L. STURGEON
- RICHARD D. GRAVELLE
CLAIRE T. DEDRICK. .
LEONARD M. -GRIMES, JR
o Commxssioners




