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Decision No. "'913 7‘3 MRS 1980 @RH@ENAL -

3ZFORE T=E= PUBLIC’U:ILITIES COMMISSION OF THE SQAQE‘OEféALIFORNIA |
United mublishers Corporatior, -
| Complaizant,

~

VS«

)

)

)

) |

) Case No. 10699
; (Filed December 11, 1978)
)

)

)

)

The General Telephone Compazy
of Califeornia,

Defendant.

Gardner & Anten, dv Lewis Anten,
Arttornev at Law, for complainant.

E. Ralpk Snyder, Jr., and Richaxe
Potter, by Richard Potter: Attorney
at Law, Zor defen T. \

General Telephore Company of California (General), a
public utilizy, is a telephkone corporation, as defined in
section 234 of the Public Utilities Code, providing fixed and
mobile telephone service in portions of the State of California.
Iz cormnection with its telephone service General supplies its
customers with white page directories listing subscribers® names,
addresses, and telephone numbers and with vellow page advertising

irectories. The directories, inter alia, include information on
telephone rates, calling areas, use of‘the‘felepho;e, and public
service information. Some of the listings are £or subséribersrnot
served by General. -

L/ "234. ‘Telephone corporation’ includes every corporation or
person owning, controlling, operating, or managing any
telephone line for compensation within this State.”
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| -An 3£fiIiate“cfngne:al, General Telephone of California
Publisking Company (GP), solicits vellow page advertising Zor
various communities in Califormia. Pursuant to an aéfeeﬁent_between

neral and GP, 57 percent of the revenues derived from the pubdblica-
tion of vellow page directories is remitted +to Gezmeral as‘éthér
operating revenues. o

on August 21, 1978 General filed with the,Cdﬁn;ssion

Advice Letter No. 4286 which sought authority to estadblish a new
“Marina Del Rey-Venice” neighborkood directory (MV directory) in its
Santa Monica Ixckhange, encompassing its Ocean‘Pazuz/ ané Del Rey
central office bouncdaries. The 44,571 station co@nt (excluding
General's administrative stations), used for establishirng the
directory rate group number Zor the proposed directory, was
increased to 77,690 in a supplemental £iling dated August 23, 1978.
Genmeral's original station count éid not include its Ocean Park
central o=ffice stations. As a conseguence Qf the_increased station.
count, the directory rate group number was increased £from 17 to
2l. Generxal's tariffs contain higher advertising rates based oz
ascending rate ¢group numbers., The territorial map shown on
General's MV directory overlaps a portion of its Western section
white and yellow page directory map. The MV directory area also
overlaps areas in whick United Publiskers Corporatio# {United)
publishes a neigkborhood directory. o

kil
o

2/ Qcean Park is an area withixn the city of Santa Monica whose
boundaries probably do not coincide with General's Ocean Pack
central office boundaries. : : :
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Inter -alia, Advice Letter No. 4286 .states:

"Copies of this Advice have been mailed to
those interested utilities and/or parties
indicated in our letter to the Pudli
Utilities Comnission dated August 2_, 1973
ané also to all parties of recoxd in Cases
No. 10327 azd No. 10346."3/ :

nited sought an order prohiditing General from going

fozward with its proposal to publish and distribute its MV
directory on public interest crounds. United requested a texm-
porary izjumction and a permanent injunction reSt:aiﬁing General
from implementing Advice Letter No. 4286 because General's proposal
is inconsistent with the public interest because: (a) it wéuldf
result in an increase in rates since potential adverti e*s'woula
be coerced izto subscribing for additiozal advertising in Gene*al'
MV directory to aveid losizg business; (b) General's 1e1ghbor nood
directory would encompass only a portion of the city of Sa“ta.Moni;a
which would result in a loss of community identityy (c) advertisers
would receive fewer benefits from their adver zsements in Genér l's

area-wide Santa Monica -e_e:hoﬂe directory due to a lesse: **‘1~a-
tion of that d;recuory, and (d) publication of ovexlaob_ng

directories world increase the cost of advertising which, in tumz,
would result In Increasec prices. '

3/ The parties include Rick M. Stein, Attorzmey at Law (Texas),
appearing for Western Independent Di:ecto—v Publishers
Association. Clarke . D_xectory Publications, Inc. (Claxke)
was permitted to become a co-complainant :n ‘c.10327. Yo
separate appearance for Clazke was listed in D.S88552 dated
March 7, 1978 iz C.10327 and C.10346. The supplemental filirg
did not contain a mailing rotification. '
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After notice, public Rearings were held before Administxa—
tive Law Judce (ALJ) Levander on February 15 and 20, 1979 in thé'éitv‘
of Los Angeles. The matter was submitted on the latter date subject
€0 receipt of concurrent briefs, a 1"ec:cu'xc:.. Lation of dlscreba“c*es
between General's map Exhibits 17 0 19 and the filing of addit onal

naps as late~£iled Exhibit 20-—/ E_s broceed*ng is submitted.
Notice of Advice Letter Filina

This Commission's General Order Neo. 96-A sets forth rules
goveraing the filing and posting of schedules of rates, rules, and
contracts relat 'ﬁg t0 rates applicable to telephone ut;l-t_es..‘At'the
time Gemeral filed Advice Letter No. 4286 the followmng provisiouns of
General Order No. 96~-A were in effect.

"G. Notice. At the time of making a tarifs
£iling witk the Commission, each gas, electric,
telephone (including zadiot eleohone) telegrabh
water, and heat utility shall ‘n:n,sh a copy of
the advzce letter-and a copy of each of the
related tariff sheets to the following: :

1. Competing utilities either privately
or publicly owzed. -

2. Adjacent utilities either :r;vate’v
or publicly owned.

Utilities, either privately or publ-clv
owned, havi ng reguested suck aot; tion.

Other interested parties havin :eqpested
such “o*~fzcatzon.

In the event of increases 20t :revzouslv
authorized by Commission o:der, or in

the event of changes in a directory which
reduce community listings iz *He dz*ectorv
affected customers where practicable, or
in lieu thereof, a stat vemernt in the advice
letter of other means of notification of
said customers. Uzilities reguesting
authority to increase rates by advice letter
£iling in accordance with Section VI shall
give written notification to each customer

4/ General states that there were no additional :aps to ve ‘1led
Exhlb 20. ‘

Coe

b=
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0% the present and proposed rates,
ircleding a statement *hat the custcmer
may communicate with the Commission
regarding the proposed increase not
later than fifteen days after the date
of distribution of the notice.

"In the advice letter, include a list of the paxties
*ece;v;ng the tarifs £iling and other customers
notified.

"H. Protest. Any protest should be f”ledhby letter
ox telegram and 'ecezved not less than 10 days prier
to the regular effective date of the tariff 313 =g."

United cortends that: (a) General has been nmisleading the
Commission concerming purported notifications civen to incdependent |
di:eétory companies to preclude timely protests; ané (b) General is
not entitled to equitable considerations from the Commission due to
its ineguitable conduct. : ‘ ,' - ' |

United's witzess, Clarke, (see footnote 3) testified that:
(a) he éid not receive a copy of nefal's Advice Letter‘No. 42867
ané (b) if he had received the advice Zesasgﬁnis-would'h;ve‘prbmpzly
notified United's president. Sworz.dégg;aéaéoﬂs from the secretary/
treasurer and from the special counsel to Western Independent Directory
Publishers Association (WIDPA) state that ﬁhey had‘nétlzeceived |
General's Advice Letter No. 4286. - | |

General's revenue director, Marshall Hea, testified that:
{a) ke was responsible for £iling Advice Letter No. 4286 and the
supplement; (b) WIDPA was on General's mailingllist‘for all advicé
letters congerning directory advertising wmtil August 10, 1978;

(c) WIDPA was removed from General's mailing list after two other
advice letter filings sent to WIDPA were rg:u:ned(zn the mail with
the notation "Addressee Unknown, Return to Sender"; (d) General was
tnable to I .ace 2 call or get a3 new l;st-nc for WIDPA a*';he _at*e-'s
0ld adéress: (e) Gereral Gid not zail its Advzce Le ter Vo. 4286 to
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WIDPA; (£) General informally notified the Commission staff t&at‘WIDPA
had been removed from its maiiing ist; {g) the Commission was not
notified that WIDPA did not receive a copy of Advice Letter No. 4286;
(h) General €id not attempt to contact Mr. Stein (who previously
represented WIDPA and Clarke)- (;) in December 1978 WIDPA furnished
General with a new mailing address Degizning in January‘l979-“and“

(3) Genmeral is now sending directory advice letters to WIDPA at its
new address.

Mr. Hea also testified that: (a) the follo ing]statenen:ﬁ
contained irn Advice Letter No. 4286, which wa$ cépied'frdmfaVPreviodsf
£iling, was in error: "Analysis revealed that the majority of local
calls were completed withiz existing centzal office boundarv areas or
within combined central office boundaries"; and (b) substantially lessgf‘
than a aajority of calls were made within those boundarzes.

Tnited attacks General for its careless attitude in repor
customer calling patterms to the Commission, siznce this information

cannot be tested witkout an opportunity foxr hearizg..

S5/ Another witness for Ge“e*a_, Mr. Baker, testified that: (a) over
25 pexrcent oI the local calls, which is probably below the average
for this tvpe of survey, were zade within the MV directory central
ofsice bouncdaries: (b) he believed there were extenuating cir-
cumstances for the lower than average percexntage of local calls
because +he affected exckanges are ex::emely large permitting
local calling, rather than toll calls, £from Reseda and Van Nuys
to E1 Secundo and Hawthorne; and (c¢) ano*he- dsi ecto-y was dis-
continued due to ;ack of local interest-ll pexcent of the calls
ia that central office area were local calls-
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General argues that: (a) siiice Advicéd Lester ﬁd;‘4286~'r
had not been suspended within 30 days after it was filed,'pursuanﬁz
£0 Section 455 of the Public Utilities Code, no :est:aining order
could be issued prior to completion of the hearing- aﬁd‘(b) thé
request for a temporary restraining order (TRO) should be denied
because United 4id not press the issve in a ._mely ‘ash,on Un“ted
was 1ot entitled to notice, General would be injured by such action,
and United did not show that it would be irreparably damaged.

At the time General Ziled Adv-ce Letter Yo. 4286 and the
supplement thereto, United was not entitled to notice of the £ilings.’
General should have mentioned the removal of WIDPA from its advice
letter mailing list in its £iling. " o

General made reasonadl e attempts to contac* WIDRA the:
organization aftef‘p:i r nailings to WIDPA had been returned.

Absemt instructions, it is mot clear that Gemeral should motify

WIDPA's special counsel in €.10327 of its filing involving a different
irectory area. As noted above, Clarke was permitted to be listed

as co-complainant in C. 10327' Clarke's pres;dent was 2 witness ;n

that proceeding but D.88552 does mot indicate tha* an anoearance sl

for Clarke was £iled. ‘ - ‘

A% the first day of hearing, the ALJ stated that hé advised
Presiding Comnissiozer Richard D. Gravelle that if United's evidence
convinced him that the Commission should grant the'extraordina:yf
relief sought, he would bring the natter <o the Commissioner's immediate
attention to permit the Commission to act upon the request. |

, United presented its entire case framing the issues it
wished the Commission to consider. These'issneS';ncluded: (a) lack .
0f notice and nigrepresentation; (D) the superiority of its éi ory
versus that of General's; (¢) its lower rates: (&) its success zn
attracting new busirness-including a 28.3 percent zﬁcrease _n revenues
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with no inerease in—rates-ix;a head-to-head competition with-GP‘
for advertising in the Marina Del Rey areas (e) breservatﬁon of
community, identity iz a directorv: (£) purported rate 1nc*eases‘
General; (g) increased costs of doing business: (h) coerc_on of

tential advexrtisers; and (i) overall public polzcv questxons.

At the end of <hat day, General advised the Commission of
the advancement o0f its scheduling~distribution of\the~MV‘dire¢tory
was to Pegin the next dav. R

After that hearing, the ALJ con tacted Comm.ss*oner Gravelle
with his recommendation oz the TRO. Commissioner Grave’le dig not '
recommend preparation of a TRO for immediate Commission consideration
but he requested the ALJI to immediately contact other Commissioners
to determine if there was sepport for issuance of a TRO;.‘There was
not any support for a-TRO. We reaffirm that United had §ot;shdwn
that any irrepa:able dazage to it would occur if General's MV.‘

directory was to be distributed. The ALY promptly_notified United'sg
president axd Gereral of the Commission's position on the TRO.
General was remiss iz not tracking the distridution date
a disputed directorv. General's failure to notify:the Comzission
the changed distribution date created urnecessary time«p:esszres'
the Commission. ‘ '

The remaining issuves raised by United doil down to issues
£ Commission policy in regulating vellow-page advertising and
whether General's £iling was a rate increase. On the latter question
rates charged by General are the authorized rates contained in
tariffs. There is no rate imcrease involved in Advice Letter
4286. N
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Since the TRO requested by‘U ited was not issued, t“e
tarust of the remaining'issues concern whet“er the chm*ss_on ohOle
prevent General from issuing fut ture MV irectories. The Leg:olatu*e'
has precluded Commission action om these issues p** zo Janua:yvl,
1983 through passage of Section 728.2 of the Public Utilities Code
which states:

"728.2. The commission shall have no jurisdiction

or control over classified telephone directories

or commercial advertising included as part of the
corporation’s alphabetical telephone directories
~“c’nd~“g the cha:ges for and the form and content

of such advertising, excent that the commission’
shall investigate and consider revenues and expenses
with *egard to the acceptance and publication of such
advertising for purposes ©f establishing rates for
other se*v ices offered by telenhane corboraticns.

nohie section shall zemain in effect onlv
January 1, 1983, and oz suck date is repealed
wless a later enacted statute ghaptered on or
before Janvary 1, 1983, deletes or extends that
date.

“SEC.2. The commission shall study and report to
the Legislature on or before Janvary 1, 1982, on
the impact of the provisions of Sect;on 728.2 of
the Public Utilities Code as added by this act
upon . competition in the telephone directory adver—
ising industry.” .

I the statute is not extended, U“'*ed*may fi1e a~new
complaint to preclude General Zrom issuing a MV di eétory in 1983
or petition for the reopening of this case.

Findings of Tact

9

1. Iz the latter part of 1978 WIDPA moved and did not supply
General with 2 new address for receiving direect sory advice letters.

2. General made reasonable ef-orts to contact WIDPA befor
removing WIDPA £rom its mailing list. o
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3. General did notwgive'the Commission notice in writing of
its removal of WIDPA £ its directory advice letter maili ing list.
However, General iafornally notified the staff of its action.
Written notice should have been given in Adv-ce Letter No. 4286.

4. Since United did not recuest notice-of'directdrv advice
letter filings by Gemeral, it was rnot entitl led to notice of or
receipt of a copy of the f;’~“q of Advice Let*e_ No. 4286 by General-

5. United did not file a tinmely protest -equest_ng suspension
of General's Advice Letter No. 4286. . '

6. A timely protest :equestiﬁg suspension of arn advice letter
does not automatically result iz 3 susnenéio*.

7. General proposed to charge its authori ized rates for
advertising in its Advice Letter No. 4286.

8. Tnited's directorv advertising revenues *nc*eased while
it was directly compet ng with General Zfor directory adwertLSLMQ.

9. United showed no irreparable injury %0 itself 'ecu*rlnc‘l

Rl

2 TRO.

10. United seeks Commlss_on action to oreven~ ‘General from
publish ne fut n_ef!v directories. W ‘

1l. Section 728.2 of the Public Utilities Code removes publica-
tion jurisdictioz and control of classified telephone directories
from the Commission until January L, 1983. |

12. Absent a change in leg;slatién, the Commission cannet act
on United's request prior to Jamwary I, 1983. |
Conclusions of Law

1. TUnited was not entitled 4o notice of the filinc of Advice
tter No. 4286 by General.

2. United &id not file a timely protest reguesting suspension
of Gerexal's Advice Letter No. 4286.
3. United skowed zo irreparable injury to itself requiring a

TRO.
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4. The rates :roposed bv General in Advice Letter No. 4286 -

are not ar increase in rates.

S. The Commission cannot consider granzting the relief sought
by United before Januaxy 1, 1983 due o
of the Public Utilities Code. : | :

6. TFuture Commission action oz United's complaint is dependent
on future legislative actions. |

the passagé'ofASectibn 728.2

7. The complaixt shouvld be dismissed without prejudice.

ORDER

IT IS ORDERED tha+ Case No. 10699 is dismissed without
prejudice. '

The effective date of this orde~ skall be th;:tv days
after the éate hereo:z

dated MAR & 1980 * ; <

, at San Franecisco, California.

///,;/ 7
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