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In the Matter of the Petition of ) 
MARl'IN E... WHEIAN, JR. .. , INC. and ) 
MAR'l'IN E. 'W"HELAN, JR. .. for Medifi- ) 
catien of RESOLUTION NO. G-2256~ ) 
and for Award of Attorneys Fees 4 ) 

---------------------------) 
OPINION ..... - ............... -

"-"'~ -_._';"'--

• 

Application No.. 58513-
(Filed December 7, 1978) 

en Nove=nber 28,. 1973 by Resolution No. G-2256 the 

Commissien authorized Southe.-n California Gas Company (SoCal) 
1\to provide a one-time credit of approximately $238,000 plus 
7 percent inte.-est to'1t50-45 customers and to include such 
funds in its '.PGA. balancing account as u..."'\reeove...~d cost of gas .. " 
On December 7, 1978 the above-captioned application ~s £i1ed~ 
~erein applicant requests attorney fees of one-third of the 
principal and inte...""'est to be recovered by the affected G-45 
customers other than Tehachapi-Cummings County~ater District 
(Tehachapi-Cummings). 

Tehachapi-Cummings 'Was the complainant iu Case 
No. .. 10472, Teha.chapi-Cmcmings County Water· District V'S. Southern 
California Gas Company.. !'he laW' firm of Whelan and Markham 

th....""'Ough Mattin E. "Whelan, Jr. appeared fer l'ehachapi-C\lmmings. .. 
The public heating 'WaS held before Administrative Law Judge Main 
on March 20,. 1978 and the case 'WaS submitted upon the filing of 
reply briefs on May 19. 1978. !he relief requested by Tehachapi­
Cummings 'Was a re...~d of $6,,834.35 plus. inte...~st_ The amount of 
the re.~d sought was determined by applying l-cent-per-therm to 
Tehachapi-CuIriro,ings gas usage duti:ns the July 19" 1977 to 
Nevember 1, 1977 delivetj- period. 
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c8.~ion of RESOUTrION NO.. G-2256 ~ ) 
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) 

Application. No. 58513 
(Filed December 7, 1978) 

OPINION -------------
On November 28, 1978 by R.esolution No. G-2256 the 

Commission authorized Sout:hern California Gas Company (SoCal) 
T'to provide a one-time credit of approximately $238,.000 plus 
7 pe-rcent interest to' its -G-45 customers and to include st1Ch 
funds in its PGA. balancing account as 'tmX'ecovered cost of gas. t? 

On December 7, 1978 the above-captioned application was filed, 
wherein applicant requests attorney fees of one-third of the 
principal and interest to be recovered by.the affected G-45 
customers other than Tebacbapi-Curamillgs County 'Water Disttict 
(Tehachapi-Cummings). 

Tehachapi-Cummings was the eomplaitlaUt in Case 
No. 10472, Teb.a.cbapi-Cumrdngs Coun~ Water- District vs. Southern 
califonlia Gas Company. The law firm of mtelan aud Markham. 
through Martin E. Vaelan, Jr. appeared for Tebacbapi-Cumcu;ngs. 
The public hearitlg ~s held before Administrative Law Judge 'Main 

on March 20,. 1978 and the case "WaS submitted upon the filiDg of 
reply briefs on May 19,._1978. The relief Tequested by Tebachapi­

Cmmnings was a refund of $6,.834.35 plus interest. The amount of 
the refund sought was detenlined by applyiug l-c:ent-per-thexm to 
Tebachapi-Cl.mInings gas usage dur:t:ng the July J.9'~ 1977 to 

November 1,. 1977 delivery period. 
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Durin& ~bat period ~he rates for gas engine service 

(Scbedule G-45) ~e l-cent-per-therm higher than intended 

because of au error in Decision No. 87587 dated July 12. 1977 
in App:1ication No. 57196. In that decision, Schedule G-45 was 
a.ssigned itladverteut:ly the same cotmllodity rate as rate schedules 
having Priority 3, 4. and 5 customers. ..A:l:J.y lower rate for 

Schedule G-45 customers wuld have required,. hO'We'Ver,. an increase 

in rates for other classes to fully recover the increased costs 
because the assigned rate had been designed to. offset the cost 
increases inc'UX'red by SoCal. 

The error was discovered and corrected~on November 1, 
1977. Decision No. 88080 issued on that date required SoCal to 
reduce the commodity charge tmder Schedule G-45 by l-eent-per­
the::m applicable to all service rendered. on and after 'November 1,. 
1977. . ... , .... "-_" .... -----.. --.... ----____ ...... _ 

3ecat:.se o~ -:he limi ~eci scope. of relief seugllt. by 'the 
. Tehachapi-C:'.,.... .. ngs !'o::al cO::lp1ai.n~, the Co:m:issien en its 

0\\'::, :. 1": -:ia-:i ve t:nder:ook, 'Ni t.hin tile .!'ra:le:work of Appliea'tion 

No. 57196, S".:p::-a, and the s~~t:.t.o:y provisions prohibi t.i!lg 

ciiscrl m~ "'lation 'bet-ween s" -; 1a:ly s1 -:.uat.eci eustomers, t.o. :-e-exa::1ine 

-:he ma~~er -:'0 see it -:here was a viable way in ~ch to. eompensa~e 

all -:.'le gas engi:le cus~o:ne:-s to the extent the rate was higher 
th~ intended and yet pe=:i~ SoCal to recoup the result~t 
:-evenue shor-:!'all.. 1m.. oU-:'CO::le of this :-e-exa:cina-eion was a 
p:-oposed decision, listed 0: t.he Co~ss10n ~esiden~'s ~~blic 
Agenda No. 2523 tor -:he ce:ci'e:-ence held October 31, 1978., (ot 
which we -:.a.:~e otfieial no-:ice) as fello.ws: _ .. _ ..... _ , _____ . _____ .. , _.r _._. ~_-' __ ._ 

t~2. A.57196 - Soca.l, Gas Co to 'inc7: rev 
to offset higher gas costs resulting , 
from l1B.tu:ral gas purehased from 
Transwestern Pipeline Co~ -et &1; 
C 10472 - Tehachapi-Cummings County 
'Qtr Dist vs SoCa.l Gas Co. SoCal Gas 
Co. ordered to revise Schedule No. G-45 
(Gas Engine Customers.) toincl l:o.td & 
temporary 1 cent per the=m redetn iu 
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cO'lllI:le: ::a:e. The ::edctn will be available 
:0 each eligible Gas Engine Cus:o~e~ un:il 
quan~i~ of eherms eelive~ec ~eac~es 
cus:o=e~'s ~age in July 19. 1977 to Nov 1. 
1977 pe=ioc. 0:: un:il Dec 31. 1979. whicheve:: 
occu=s ::i=s:. C 10472 is c.is':lissed. 

(CO::l G~avel1e - .?J..J !f..a.in)" 
'!'he p::o?Osed decision was hele. seve=a1 weeks. :Du::ing 

ina: t~e. on Novembe:: 16, 1978. SoCal f~led i~s Advice Letee= 
No. 1158 =e~ues:ing :he au~o=i~ ul~i~:ely .g::an:ed by Resolution 
No. G-2256. su?=a. T.'le p=o?Osed decisiori. =efe==ed ':0 above. was 
acco=ding1y ~oo: anc. ~~~c.~a~~ f=o: ':he Presiden:ts Public Agenda. 

Sho:::ly befo:e the =ef~ds ::equi::ed p~suant to Reso­
lution No. G-2256 we::e to be ~de. app1ic~t filed the ins~t 
Application No. 58513 ~e~ues~ns an awa:d of atto:ney fees. we 
then issued Decision No. 89726 in this ?::oceeding. dated Dec:etcl>e:: l2. 
1978, which s-:ayed the imp1emen::ation of Resolution No. G-225-6 
(the effect of which was to stay oe :ef'imds). we stated in 
Decision No. 89726: 

ttBv Resolution No. G-2256. a??::oved Nove~e= 28". 
1978. ce:::ain =efunds ~e to be made :0 Southe~ 
Califo=nia Gas Co=~anv's G-45 custome::s (indus­
::ia1 gas engine uSe)'. 

"On Decec.be= 7. 1978 -:he a.bove-captioned petition 
was filed, whe:ein ~e atto=ney who o=iginally 
=ep=esented one of ine affected G-45 custome:s. 
!ehac~pi-C~ings C~t)· wate= Dist=ict. =equests 
atto:ney fees of one-:.hi.~d of :he ?=incipal and 
i~te=es: =ecove::ee bv :he affected G-45 cus:ome=s 
(o~e= :han ~ehacha?i-Cu::ings). 

"In o=de: no: to ?~ej1.ldice -:b.e ?e-:i:ione~\s clai:. 
the i~pleoenta:ion of -:he =ef~ds approved by 
Resolu:ion No. G-2256 should be stayed until 
fu=:he:: o:de= of ~e Com=ission. 

"Because =e:t::lc.s a.s au:b.o~izeci by Resolu:ion No. 
G-2256 ~"ill o,:he~"'ise be made i~ -=he nea:: fut:Ure, 
and because the Petition fo~ Awa=d 0: A,::o~eys 
Fees was just filed on Dec~e= i, 19i8. ~~is 
o=de= should issue i::ceeia:ely." 
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It is fairly evident that ~t prompted SoCal' s filing 
Advice letter No. 1158 was the proposed decision t~t was under 
consideration by the Commission. Under these circumstances it should 
~lso be eviCen~ ~ha~ a?plican~'s role in ~r~s ~a~ter was li~ited to 
~~rving ~n~ i~teres~ of its clicnt~ Tehachapi~Cu~~ngs, for which 
a?p~ic~~t was pres~~aoly paic; applicant is not entitled to more. vi 

As indica~ed9 the Co~~ission considered its proposed 
decizion, which was ulti~a~ely ~ooted by SoCal's advice le~ter 
filing, in compli~~ce ~~~h the statutory prOvisions prohibiting 
discrimination between similarly situated cus~ometS(Sections 453, 

4.54., 532, a.."'ld 734 0:''' the Public Utili ties Code). In a broader 
sense that statutory scheme, by making available the resul~ of 
any Co~~ission decision ~"'ld the relief it provided available 
to all customers similarly Situated, makes the tradi~ional 
class action u:mecessary. (.:r. \'lhelan' s efforts arguably may 
h~ve benefited Tehachapi-Cu~~ings, but i~ was the initiative of 
the Co~~ission and SoCal that directly benefi~ed those similarly 
zituated pursuant ~o the regula~ory scheme provided by the 
Lcgisloture. Logically, therefore, other Schedule G-4.5 customers 
owe ~~e a??lic3n~ nothing. If at~orney fees were awarded as 
proposed by a?plican~, he would reap a ~~ndfall for an action 
~hc Co~~ission was obliga~ed ~o ado?~ in ~~y event given the 

$tatutes refer:-ec. to above; the result would be inequitable to 
say the least. 

The California Supreme Court has determined that the i 
Co~~ission may award attorney fees to public interest partici~~ts ) 
in quasi-judicial reparation proceedings under the co~~on fund I 
c.octrine in meritorious cases; CLA...¥: v PUC ,.SF' 23863, opinion I 

I 
issued Dece~ber 6, 1979. In the circu=st~~ces under discussion \ 

applic,,:':.~, through his involvement in ·,..,.e cone) ude 

Case No. 101.72. W.:IS not direet.1y or sub$tant'.ially instrulne-ntal in 
secu:"in~ the refund for the C-45 customers as.~ cl:lSs 7 p.'Q.d t.h.:lt, 
as such, a~~licant's claim is no~ meritorious. 

A public hearing is not necessary because this matter 
!':':ay be resoh"ed based on the pleac!.ings anc. i terns or even~s 
of which we t0ke offici~l notice; including the record in 
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Case No. 10472 ~~d SoCal's Advice te~ter No. 1158. A public 
hearing would serve no useful purpose wi~h respec~ ~o develo~ing 
fur~her f3C~S on which a decision in ~his a?plica~ion for a~~orney 
fees could be based. 
Findin~s of Fact 

1. An inadvert.e!'lt error in Decision No. 87587 result.ed in 
~"l improper ra~e being assessed Schedule G-45 custo::ne!"S: 

2. The Commission, on its own voli~ion,undertook ~o equitably 
rectify t.he sit.u8tion as it affected all Schedule G-45 customers 
referred to in the ~bove finding; however, cefore action was 

taken on the p:"'oposed CO::mlission decision, SoCal filed i~s 
Advice Letter No. 1158 which p:"'ovided for refunds to all Schedule 0-45 
cust.o:ners. 

3. As a result of ~he Co~~ssion's approval of Advice 
Let.ter No. 1158, by Resolution No. G-2256 , the Sa:l'le equitable result 
occurred ~"ld the pending proposed CO~T.ission decision was thereby 
moot. ~~d wi~hdrawn from the President's Public Agenda. 

4. Securing the refunds for all affected Schedule G-45 
customers was the direc~ result of the initiative of ~he Co~~~ssion 
~"ld/or SoCal, ~~d not the result of the applic~"lt through his 

par~icipation in ?roceedings before the Co~ission. 
Conclusions of Law 

1. The relief requested in the application should be denied 
because the applica."lt was not instrumental in advoca~ing or 
procuring a refund for all affected Schedule C-45 customers. 

2. The stay of Resolu~ion No. G-2256, imposec oy Decision 
~ 

No. ~~72~ should be 1if~ed. J 
3. A public hearing is ~Ot necessary. r 
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O:iDER - - ... --
IT :S O?.;:lE?~ t.b.at.: 

1. Applieat.ion No. 58513 is denied and t.he st.ay imposed on 
Resolut.ion No. G-2256 by Deeisio~ No. 87926 is li!t.ed. 

2~ :he Exec~tive Direct.or is hereby ~rect.ed ~c serve a 
copy of t.his orde:- OIl t.he So't.!t.hern CaJ.i!o:--iaGas Co::pany_ 

The e:'ect.i 7e date 0:' ":".nis o:-der shall be t.hir-:y 
days after the dat.e hereo!. 

Cali!or:li.a. 

.. 
I 

.-------------.• -~---- .-
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LEONA:RD M. GRIMES JR. ~ Concurring 

I concur with the majority vote in denying this 
specific request for attorney's fees. However~ that is not 
to say that I have lost my interest in awarding attorney's 
fees and other means of financial support for intervening 
parties who substantially contribu~e to any proceeding 
before this Cocmission. I shall continue to seek a 
comprehensive procedure to accomplish such an objective. 


