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OPINION
Statement of Facts

San Martin Water Works
San Martin Water Works (San Martin), also knowr as the
Tast San Martin Water Company, bhoth fictitious names for the small
privately owned public utility at issue here, had its genesis in
the installation of a water system in 189L by one C. H. Phillips
on the 3,300 acre Ramelli Ranch east of San Martin. That system,
drawing its water from a spring situated on the ranch in the foothills
about 3 nmiles east of the town, was intended to furnish water for
domestic purposes to that portion of the unincorporated town of
San Martin lying easterly of the Southern Pacific Rallroad tracks.
Water from the spring was stored in a l9,000-gailoi concrete
reservolr on the ranch, some 200 feet in elevation above the town-
site, and was transmitted to the townsite through a 12,000-foot-long
stretch of 2-inch S.S. black iron pipe. In the town itseld,
water was in turn distributed through a 2-inch distribution system.
The system slowly added customers until in April 1946
it provided water service through 6800 feet of distribution lines to
about 70 metered customers iz San Martin. At that point the
Ramellis, with Coxmission approval,y sold the ranch and the public
utility to Zlsa R. Wiel. Thereafter it became apparent that %the
spring could 20t provide sufficient water for the system-g/ In 1947,
as the result of consumer complaints, a hearing was held and it
was recogaized that the 2-inch transmission line down San Martir
Avenue from the spring and reservoir was completely inadecuate.
Mrs. Wiel drilled a well after acquiring a wellsite

in town, and

installed an electrically drivexn pumping sSystem and an automatically
controlled pressure taxk t0 serve the townspeodle.

The five coasuzers

See Decision No. 38849 cdated Lpril 9, 1946 in Application No. 273%0.
It ceveloped that there had been inadeguate supplies of water or

no water at all at times during the summer months for many previous
years.

-l
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living in the eastern area along San Martin Avernue thereafter
continued to be served from the 2-inch transmission line from the
spring and reservoir, an arrangement walch in 1948 was formalized
when the then owner, Zli H. Wiel,z/ agreed to maintain service to
these San Martin Avenue customers from the spring and reservoir on
the ranch using the 2-inch line.

Thereafter, ownership of this water utility was transferred,
each time with approval of the Commission, successively %o
Sada Coe Robinson, John J. 3awmgartner, Jr., Earvey L. and Marjorie L.
Bear, and £inally, to Zarl L. (Powell) axnd Louise L. Powell. In each
of these transfers excepting the last one, the lands, including
the '§pr:‘.ng‘ and jche reservoir in the foothills, which basically
' bad formed the old Ramelli Ranch were also concurrently sold to the

new owners of the utility. Ia the most recexnt instance, however,

the Bears retained the ranck lands including tre spring and reservoir,
and transferred only the water utility to the Powells,-/ it having
earlier been determined that the spring and reserveir were no longer

necessary or useful in the performance of the utility's duties %to the
public.7 '

Wiel, with Commission approval, purchased the water systemx frem kis
wife g? I\gay 25, 1948. See Decision No. 41632 in Application
No. 28316. A

See Decision No. 42241 Gated November 16, 1948 in Application
No. 29450.

See respectively: Decision No. LL620 dated August 8, 1950 in
Applicatior Neo. 31629; Decision No. 450L9 dated November 21, 1950
in Application No. 31872; Decision No. 67191 dated May 12, 1964

in Application No. L6288; and Decision No. 81618 dated July 24, 1973
in Application No. 538%l.

Under the terms of the Bear~Powell purchase approved by the Commission.
in Decision No. 81618, the spring and reservoir on the ranch were

not transferred to the Powells, althougk the Powells were allowed

1l year to iznstall a new well source of water to Serve the Zastern

San Martin Avenue customers, and the sum of $23,000 from the $48,000
purchase price for the utility was retaized by the Powells %o pay

for provision of a zew well and storage facility.

In 1948, in Decision No. 41632 the Commission concluded that 2%
that time the yield from the new well in the town of San Martin
(Continued)

o
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This utility, today situated in an essexntially rural area
east of Monterey Road (0Old U.S. Highway No. 10L) embracing most of
the unincorporated community of Sax Martin, and a certain area to
the east of the town, all iz Santa Clara County, has. over the years
since 1947 evolved into what are actually tTwo separate and distinct
water systems. ZTEach system draws its water supply from a separate
source and each system supplies a separate area. (See Exhibvit A.)

The western half of San Martin encompasses a basically
r:ectangular area lying between Monterey Road on the west and new
U.S. Highway No. 10l on the east, and it serves several markets,

a packing house, a few small business establishments and about 110
residential customers iz what is the old townsite. It consists of
a looped distribution system utilizing 2-inch, 6-inch, and &inch
nains served from a 5,000-gallon hydrovneuwnatic tank drawing watexr
by means of a 20~hp pump from a 2L3-foot-deep well (originally drilled
in 1948, but rebuilt in 1968) located on a utility-owrned site near
the corner of Llagas and Spring Avenues. Pressure is maintained
between 22 and L& psi and service appears generally satisfactory
for residential purposes. However, there is insufficient water
flow and pressure for normal sprinkler fire protection and for
industrial purposes.

7/ (Corntinued)

would be ample to provide for the uvtility’s then exdisting require-
ments, and would also be able to take care of reguirements for some
time into the future. Accordingly the Commission determined that
the spring and reservoir source wWere nO longer necessary or redquired
as used and useful property by the utility. Later that year, in a
subseguent rate proceeding dy the new owner, Mrs. Wiel's hushand,
the staff filed a report wherein it stated that the spring and
reservoir were no longer owned by the utility, although the ranch
owner, Mrs. Wiel, would allow tieir use as an emergency Supply
source in the event the well supply failed or was inadecuate.

the resulting Decision No. 42241 issued November 16, 1948 ia that
Application, No. 29450, the Commission approved the wtility's
request that the utility be allowed %0 expense the sum of $60 per
anmum to cover the cost of water purchased oy the utility from the

ranch and taken from the spring- Since then Mr. Bear has continued
this accormmodation.

6
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The eastern half of San Martin, also rectangular in form,
stretches eastwardly for 1-1/2 to 2 miles along both sides of
San Martin Avenue frox new U.S. Highway No. 101 to New Avenue. It
serves an area essentially rural, with farms and pasture lands being
interspaced by residential buildings and a few small commercial
operations. EHowever, it is in this eastern area that the prirncipal
demand for new service exists and iv is this area which will experience
growth in the immediate future. Water for this portion of the system
is still obtained from the spring and reservoir oz the adjoiring Bear
ranch, Powell having failed to provide the new well source contemplated
in his purchase agreement. The spring water is transported by gravity
flow from the Bear ranch reservoir westwardly the length of San Martin
Avenue through the 2-inch main dinstalled in 189L. Tapping into this
2-inch artery are 6~inch lateral mains leading %o kydrants that produce
little or no water. Pressure, while theoretically 30 psi, is freguent-
ly nonexistent and water outages are regular events. The water from
the spring source kas frequently shown heavy contamination, primarily
because Powell fails to consistently operate a chlorinator installed
at the reservoir in 1574 in response to an order by the Gllroy-Morgan
Bill Justice Court. Powell has alse from time to time augmented this
spring water with additional water taken without authordzation Srom
other springs or the Bear ranch. In addition to the spring water,
seme water from time to time is introduced intod the eastern system
from the western system by means of 2 valve connection between the
2 systems in an intercomnection L-inch main under new U.S. Eighway
No. 10L. The Cotnty EZealth Department placed a moratorium on
Powell's adding new comnections, asserting that to allow adcitional
connections would be to the detriment of existing customers. AL
present there are about L2 customers east of znew U.S. Highway No. 10l.

8/ However, when this is done problems arise in the wesStern System

in the 0ld townsite area, and pressure there, already ninimal,
drops.
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Decision No. 8786C

In 16877, as a result of numerocus informal consumer
complaints accruing over a 2-year period, the Commission on ;ts own
motion instituted an investigation into San.Mb:tin,E/ Concurrently
the Fire Marshal's office and the Environmental Health Service Depart—
ment of Santa Clara County had filed a formal complainxmig/ Following
consolidation of these matters a public hearing was held at which
residential and busizness consumers detailed their umsuccessful efforts
to get problems resolved, or even to reach Powell; a county environ-
mental health sanitarian told of his agency's difficulties getting
Powell to c¢chlorinmate; and the county deputy fire marshal told of
unkept promises by Powell, ﬁazerless fire hydrants, and inadequate
mains. Powell readily admitted the problems, said that he had zo
money, and pleaded past long-term mental and physical consequences
arising from a serious auto. accident incurred the very same day ke
had purchased the utilivcy. Powell accepted responsibility and asked
for time to apply for a safe water bond act loan to finance needed
improvements. Thereafter the Commission on September 13, 1977 isstved
Decision No. 87260 wherein, inter alia, the Commission reminded Powell
of his responsidbility to make reasonable and serious efforts to
improve facilities of his public utility so that a satisfactory
service could be rendered (poinving out that he could not merely plead
no money and wait out developments in the hope that something might
turn up) and then ordered resumption of regular chlorination o the
stancdard set by the county, correction of billing irregularities,
and allowed the Powells & months to produce a satisfactory rehabili-
tation plan including firancing arrangements, or face favorable
consideration by the Commission of encroackment applications by
other water utilities.

9/ Case No. 10286.
10/ Case No. 10318.
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Complaints Nos. 106L6 and 10653

In the intervening time since issuance of Commission
Decision No. 87860 it is alleged that the San Martin water Supply
situation has further deteriorated while Powell cortinues to do
nothing. Accordingly, George W. Robinson (Robinson) on August 3, 1978
filed formal complain®t No. 10646 alleging billings and double billings
by Powell without substantiation from meter readings, and further
alleging that the meters on his services do not work at all. Later
in the same month Johr Turner and Christine Turmer (Turner), joined
by 30 other petitioning customers of the utility, filed formal
Complaint No. 10653, alleging inadequate Or 10 pressure On RUTErous
occasions, inaccessibility by Powell, watreated water, inadequate
water supply for fire protecticn, estimated %Yillings and haphazard
meter reading in those instances where the meters are not broken
or inoperable, unauthorized and disparate rates charged considering
the filed tariff and service rendered, and the failure of Powell to
comply with Decision No. 87860 which ordered formvlation and timely

filing of rehabilitation and financing plans for the faltering
utility.

Santa Clara Transvortation Agencv-South County Facility

Meanwhile, in a parallel development, the Santa Clara’
Transportation Agency (Agency), as part of its ongoing S5-year
transportation planning for the county, determined that it would
purchase anothker 300 new transit-type motor coaches, thus doublizg
the size of its existing bus fleet in the near future and necessitating
addition of new or enlarged operational facilities.;l/-The
transportation plan impinges on our problem, as in the South County
the Agency had been leasing about 3 acres of a 7.56 acre site previously
rurchased by the county and has been using this 3 acres as a satellite
bus terminal facility. Located zear Murphy Avenue adjacent to
the southbound exdt ramp from znew U.S. Zighway No. 101 to San Martin
Avenue, and a saort distance north of the Soutk County Airpert (Airport),

11/ To expand the fleet and support facilities the Tramsportation Agezcy
would use Urbaz Mass Transportation Agency grants.
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this facility will be substantially expanded to accommodate about
60 more buses. The Agency would add office, terminal, warehouse
and minor maintenance buildings, gravel storage bins, propane gas
fueling facilities, extensive paved parking areas, and a recycling
bus wash facility. It is estimated that water consumption needs
would approximate 2400 gallons daily, but more importantly, it will
require substantial reserves for fire protection purposes. The
Agency determired not to develop an existing well on 1ts site.
It also considered obtaining water from Sax Martin, but in view
of the inadegquacies of that system it concluded San Martin was
not capable of reliably serviag its needs. The Agency then
determined that it would seek a2 main extension from the West San
Martin Water Works, Inc.(West San Martin), a neighboring water public
utility across Monterey Read from San Martizn, and Agency engineers
have been working with West San Martin management to that result
since.
West San Martin Water Works, Inec.

West San Martin traces its history back to early this
century when a person or persons unknown,from records presented
t0 or on file with this Commission, constructed a small water
supply and distribution system to provide domestic and micor
irrigation water service in that portiorn of the town of San Martin
lying west of Monterey Road. The new system initially consisted
of a well, a pump, an elevated tank and a grid of 2~inch galvanized
pipe laid out roughly to conform to the street pattern. 3y 1935
the sysvem supplied 25 customers. At ¢toat point James and Theresa
Carpignano, farmers in the area since 1919, purchased the system.
Thereafter they acquired a new well site, adding a new well, & new
Pump and a'pressure tank to the system. Slowly expanding, by 196L
the utility served 57 customers. In 1961 the Carpigranos filed o
obtain a certificate of public convenience and necessity and for
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authority to increase rates. Tollowing hearing and the airing of
complaints, the owners were ordered ©o reconstruct the system and
conform it t0 the standards of Gereral Order No. 1032. The Carpignancs
complied, rehabilitating the utilicy to Commission standards at
a cost of over $43,050. The utility was thereupon certificated
to serve its 55-acre service area through 5700 feet of main. The
county of Santa Clara also granted the utility a 50-year franchise
(No. N&~b.28).22/ |

On June 25, 1968, by Decision No. 7L296 in Applications
Nos. 50225 and 50274, the Carpignanos were authorized to sell the
utility to West San Martin, a California corporation organized on
or about November 28, 1967, it being intended that in turn West
Sax Martin wonrld be the wholly owned subsidiary of Lucky Livestock
Company (Lucky), owned by Zugene and Jeanre Salvage. Such result
occurred. About this time Lucky was substantially indebted to the
Bank of America. As a consequence of gererally unprofitable cattle-
raising experience in California, Lucky thereafter encountered
difficulties in meeting due dates on its indebtedness to the bank,
and determined to sell its land holdings in the San Martin area.
Roy and Esther Monschke purchased half of these holdings (the
purchase being secured by a trust deed which Lucky in turn pledgeé
0 the bank against its debt to the bank). As part of this purchase
the Monschkes also obtained an option to buy West San Martin for
$50,000. In subsequent discussions between the parties an agree—
ment was reached between Lucky, the Monschkes, and the bank,whereby
the bank in 1972 bought Monschkes' note to Lucky with payments on
the note to be applied to Lucky's obligations to the bank, and the
Monschkes purchased West San Martin's svtock from Lucky for the agreed-~
upon $50,000 with the purchase price to0 be-applied against Lucky's

12/ Adopted Jarnuary 7, 1963 and effective February 6, 1963.

~11-
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obligations to the bank. Thereafter, in 1975 by Application No. 55851,
Mrs. Monschkeiz/ sought authorization from this Commission to ratify
her earlier acquisition of the utility. 3By Decision No. 85926

the transfer was ratified. Since 1975 Hinds has continued to manage
West San Martin. At the time of the irstant proceedings the utility
was well-maintained and efficiently serves 85 customers.

Today the West San Martin systex consists of two land parcels
each containing one well. The first well, 354 feet deep, drilled in
1950, test pumped at 4OO+ gpm and utilizes a 15 hp lineshaft
vertical turbine pump tested at 290 gpm. The second well, 350 feet
deep, drilled in 1961, test pumped at 960+ gpm and utilizes a
15 bp submersible vertical turbine pump designed to produce 175 gpm.
There is no water treatment equipment. The system operates as one -
pressure zone system at 60 to 85 psi static pressure off a 4,000~
gallon hydropneumatic tank (1/2 air-1/2 water).

. The "Elstan Project™ Subdivision

. An 860-acre subdivision project has been approved by the
county and adjoins the western border of the West San Martin service
are 24/ and is under development at the present time. Known as the

13/ Tollowing the death of Roy Monschke, Mrs. Monschke became the
sole owner of the West San Martin stock. Mrs. Monschke retained
the services of a part-time manager with engineer traizing +o
handle the affairs of West Sar Martin. This manager, Jack E. Eiads
(Einds) also manages other nonutility properties of the
Monschke family.

By Advice Letter No. 9 filed December 15, 1978, West San Martin
proposed, among other matters, extension of its service territory
tO embrace the entire area known as the "Elstan Project™. The
Hydraulic Branch of the Commission's Utdlities Division on
Jamuary 3, 1979 rejected the extended territory proposal as
premature pending clarification of crestions pertaining 4o the
contiguous nature of the area to the utility's existing service
area as deplcted in Commission records, and resolution of finane—
ing issues associated with the proposed service %0 the projected
subdivision. These issues remain oven and will be addressed
later in this decision.

-1 2-
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Hays Ranch, it is also called the "Elstan Project"” (Elstan),and
contemplates development of 43 lots in the initial subdivision.

The developer has approached West San Martin seeking water sexrvice,
asking to enter into a reimbursement contract under the utility's
main extension rules, with certain modifications including deferred
and limited refunding. The estimated cost of the Elstan project
facilities was stated to be approximately $323,000 which would be
treated as a c¢contribution in aid of comstruction. In addition,
another $170,000 would be advanced by Zlstan, stbject to reimburse-
ment from the utility, for water storage tanks, booster pump stations,
controls, main oversizing and a Lu63~foot main extension. In
contemplation of approval, the developer has begun.construction of .
the initial 50,000~gallon water storage tank on the Elstan property-
La‘cér, two additional 50,000-gallon tanks are contemplated, and

with the booster stations, will serve higher elevations in the Elstan
project. The first tank, -together_With the oversize main segments,
would convert West San Martin from a pressure zone System t0 a
gravity flow systen capable of providing a 1,700 gpm flow,-]-'i/ ‘exceeding
the immediate requirements of all exdsting customers, the Elstan
subdivision, and anticipated growth. The West San Martin~Elstan
agreement would require Elstan to finance the special facilities
100 percent, with refunds ©o be made as this Commission may approve.
To obtaiz Commission approvel for deviation frem the provisions

of Rule 15 of its tarifs, West San Martin on April 27, 1979 (amended
on May 1, 1979) filed Application No. 58827.

15/ And would make a maximum pressure of 85-90 psi available
on the valley floor below.
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Encroachment

While Elstan was on the drawing boards, discussions between
the Agency engineers and West San Martin over proposed water Service
£0 the south county dbus facility were extended to include anticipated
water requirements and service to the South County Airport-ls
To provide water from the West San Martin wells to these county
facilities would require some adaptation of the West San Martin systexm
as well as construction of approximately 4,000 feet of 10— and 12-inch
water mains, and necessitate boring under both Monterey Road (0ld
U.S. Highway NodOl) and the Southern Pacific Transportation Company
railroad tracks and hanging a main under the bridge spanning
Llagas Creek on San Martin Avernue. Assuming a gravity £low capability
in the West San Martin utility, this project is estimated by the
Agency to cost $130,000. The understanding reached between West
San Martin and the Agency would regquire the county to 100 percent
finance the entire project. The cost would be treated as a contribu—
tion in aid of comstruction by West San Martin with no refunding by
the utility and all facilities would hecome the propexty of West San
Martin. In that both the project bus facility and airport . are in
San Martin's service territory, to achieve this objective it would be
necessary that West San Martin be granted authority by tkis Commission
t0 enc¢roach upon and through the service territory of San Martin.
To obtain such encroachment authority, including a main extension £0
serve the county facilities (and potentially more), and after fruitless
efforts in June 1978 <o purchase the assets of Saxn Martin, West San

Martirz orn December 21, 1979 filed Application No. 58540 with this
Commission.

Commission OII No. 52

Against this charged backdrop of a2lleged poor, unresponsive,
and at times nopexistent sService to some of its customers by San
Martin, and of an apparent indiffererce, inability, or a paralysis
of will and decision~making on the vart of Sar Martin's ownership to
comply with the ordering paragraphs ia Decision No. 87860, and

16/ Tke South County Airport extends southk from San Mar<sin Avenue o
Church Avenue, lying between Murphy Avenue and new U.S. Eighway
No. 10l. The airport presently has no water for fire orotection
and must use a small well on its premises to provicde for domestic

uses.
-1l-
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despite the potvential application of a remedy stated in Decision
No. 87860 that in the event of failure %o comply the Commission
would "look with favor on encroackment applications by other water
utilities™, and considering the emerging substantial water needs of
the county agencies together with the expressed willingness of a
neighboring water utility to expand to meet at least part of the
resulting void, this Commission on June 5, 1979 on its own motion
issued its Order No. 52 ipstituting an investigation into all aspects
of the problems and potential solutions associated with San Martin,
and ordered the comsolidation for hearing of the complaints and
applicatiorns associated with the problems.
. Public Fearing ]

_ Upon completion of the staff investigation, a duly noticed

and substantially attended public hearing was held in Morgan Hill

on July 24, 25, and 26, 1979 bvefore Administrative Law Judge
John B. Weiss.

After conclusion of the hearing and upon submission on’

July 30, 1979 of a late—filed exhibit, the matter was submitted.
At the hearing nine complainant customers, one potential customer,
three Santa Clara County representatives, tkree staff witnesses, a

witness for applicant West San Martin, and defendant Powell presented
evidence. n

Discussion

The Complaints ~ Nos. 106LE and 10653
In Decision No. 87860, issued two years age, we attempted
to ilmpress upon defendant Powell the nature and extent of the
obligations he assumed whern he entered upon the operation of a
public utility water company. We pointed out that certification is
not granted merely t0 meet the desires of an entrepreneur; rather
that it is the convenience and

needs of the general public which
are always the paramount comsideration. We pointed out specific
instances of improvements urgently recuired, suggested the need for
professional assistance, and ordered Powell to explore, develop

and report on alternate financial plans 0 meet these problems.

15-




o ®
A.585L0 et al. Jn v

We pointed out that "Defendant cannot merely. wait out developments
in the hope that something may turn up", and warned Powell that if
the necessary investment to0 assure a reasonable water service was 20t
made, we would no longer "prevent competition from any other water
utility that might undertake to furnish a supply of water". In
addition we directed Powell to either chlorinate the spring water
from the Bear ranchsource or cease using this spring water during
times when chlorination could not be provided. Finally, we ordered
a comprekensive study and cleanup of San Martin's chaotic billing
situation, pointing out to Powell that a public utility is under 2
duty to adhere strictly to the rate structure and tariff procedures
authorized by this Commission.

But the reminders, orders, and admonitions directed at
Powell t0 remedy the unacceptable situation which existed 2 years
ago relative to San Martin might as well have been addressed to the
winds. It turms out that after 2 years, of the seven ordering

paragraphs in Decision No. 87860, Powell has complied with only

cme.1 Other than that he has really done nothing but ineffectively

procrastinate as time has slipped by and the situatior has further
deteriorated. Despite the fact that he and his wife hold title to
eight contiguous lots located in downtown San Martin, lots transferred
©0 them from the Bears as part of the water utility transaction in
1973,2'—8/ lots which were dedicated to the utility and specifically
reserved for'utili‘cy? u.se,w and lots worth thousands of dollars in the

17/ Powell did adjust the overbilling on the Crow's Nest Account.

18/ A letter dated July 17, 1973 to this Commission signed by the Bears
and the Powells, and macde a part of the record inApplication
No. 53881 (of which our ALJ in the instant proceeding took official
notice), appended a copy of the Deed of Trust securing a $20,0C0
promissory note dated February 6, 1973 made by the Powells to the
Bears to secure the balance of the purchase price on the sale
and transfer of San Martin to the Powells states that the lots were
transferred to the Powells effective July 1, 1973.

Both the letter and the Deed of Trust referred to iz footnote 18,
supra, state that these lots are dedicaved to San Martin Water
Works and are reserved for its utility use.
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real estate market,g-g/ Powell has pleaded fimancial incapacity and/or
tax problems to excuse his inaction. Sale of some of this property
would have produced funds which could have retired his debt to the
Bears and provided some capital to have rehabilitated some of the
utility's dilapidated plant. Instead these lands have been used ©o
provide a location for his daughter's traflexr home, and the daughter
uses the land to raise a collection of pigs, geoats, and chickens -
adjacent to the utility's well Site creating a health hazard. Sewage
effluent from the trailer disckarges to the ground near the wellhead
standing until absorbed into the ground. In the winter shallow pools
of ground water form, providing darngerous umsanitary conditions
despite the efforts of the county health personnel to prevent them.
Despite orders from this Commission and the local court to either
chlorinate the Bear spring water or discontinue using it, Powell
continues to use it with irregular chlorination. He removed the
automatic chlorinator from the reservoir site, stating there is
insufficient pressure to operate it. He asserts "Usually I try and
get there every week™, or that he sends his son-im-law %o chlorinate.
The county envirommental health representative testified that tests
made vary week to week, and that when no chlorine has been added
there is always a coliform count. The pipe from the hillside
reservoir leading t©o the Z2-inch San Martin Avenue main is on the
surface of the ground in places and leaks badly, as the abundant
green grass growth on the otherwise arid golden brown hillside

readily evidences.

At the hearing a litany of complaints about erratic to
nonexistent water pressure off the 2-inch Sam Martin Averue main
was entered into the record. Threaded throughout were instances
of nonresponsiveness by Powell, of unanswered phone calls, of
capriciously estimated water billings, of unread or unworkable
meters. Person after person told of no water during summer months

20/ The deputy fire morsbal of oanta Clara cowmty, fatliar with
. real estate matters in this area, testified that lots would be
worth about $40,000 per building site in the downtown San Martin

area.
-17-
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until after midnight, and then of it taking 3/4 to 1-1/2 hours to
refill a water closet tank. Witnesses testified of having to visit
relatives to get a bath or to wash clothes; of arising after mid-
night especially in order to £ill dbuckets S0 as to have water the
next day. One witness told of paying a babysitter extra to bathe her
children before bringing them home at day's end. Some complained

of dirty water, but another stated "when it comes back on, I just
thank God we have got it for a few minutes and don't care what it
looks like. I haven't noticed, Jjust grab jugs and £ill them up.”

One home on East San Martin Avenue——/g'roumed down while the
- fire trucks commuted back and forth from town to get water. The
hydrant out, in front was dry. The operator of a dog kennel about
half way out San Martin Avenue, just west of Center Avenuve, complained
of erratic flow. Tor 21 days in June 1979 he noted either poor
pressure or none at all for some part of the day. Another customer
rear the eastern end of San Martin Avenue near New Avenue, testified
of baving no water at all during 17 days in May 1979, 25 days in

June 1979, and for 11 of the first 16 days in July, 1979.

Downtown things are somewhat better although there are

still problems. | The n;eighborhood near Llagas and Spring has had
lessened fire protection since 1977 when Powell, needing the '
regulation fire hydrant elsewhere, removed the hydrant at that
intersection, leaving that neighborhood dependent upon a nonregulation
small substitute outlet. After collecting from the contractor—
developer involved for a regulatiorn extension and hydrant, Powell

then ran a 6-inck plastic irrigation pipe dowz the street %o the

three new bomes and installed the borrowed hydrant at an unapproved
site in an orckard. After two years the pipe ditck is still uncovered,
allowing rain water to flood in.

But service and pressure aremore acceptable in the dowztown

(the well-supplied westerm half) area of San Martin's system. The

21/ Adjacent to the Lyons home at 1294 Fast San Martin Avezue.
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big problem here is not in getting water, dut rather in'getting

billed accurately for the water supplied. San Martin's biggest water -

consunmer, the pickle factory, presented testimony through an executive

that it really had rno lack of water service, but that it had been

impossible over the past three or four years to get the company's

water bill straightened out with Powell. &s in 1977 (See Case No. 10286)

it appears that service for domestic purposes downtown is gemerally

acceptable, although pressures are low for business and industrial

fire protection services. When new commercial or iadustrial structures

are erected, the builder must spend thousands of extra dollars %o

install pressurized automatic sprinkler systems as a consequence of

the low main ﬁressures.22 )
Powell readily concedes the truth of %he problems encourntered

by the complainants, and as described by the witnesses. He states

that he wants to do right, but that he does nothave the money to

give vetter service. Witk ccnsiderable verity he can and does point

out that witkh a basic water rate per service of only three dollars

a month he canmot do the things requested. He says that for ten cexts

a day he camnnot pay the company's bills; that Pacific Gas and Electri

billed kim $21L.61; that the county taxes him 2 percent or his

revenue and just sent him a bill for $850; that it costs 15 cents just

to mall a bill; that it takes almost a full day to read the meters;

that ke must pay his bookkeeper to write up the bills; that the baxnk

wants $6.00 for each customer's check that bounces (almost double 'the

face amount of the usual bill), and that he netted a mere $183 whkich

does not pay him for his time. He argues "I have to mzke a living too—

I have to get by-" Ee points out that some custimers run 2 houses

on 1 meter-2 Powell” testified that ke Las a second well located

about 500 feet east of Llagas Avenve- He told of how he had planned

t0 try to hook it up under pressure to try to force more water east—

ward up the 2-inch main running up San Martin Avenue, but that ke

did not have the morey t0 run an adequate line across Llagas Creek

<0 hook up to the 2=inch main. He testified that he had applied %o

22/ Qne owner <estified of having %o spend an exstra $16,000 to install
sprinklers in his one-story warehkouse-marufacturing building.

23/ One paid $5.40 for water from 1 meter for 2 homes.
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a bank for a loan but had been turned down after the bank loéked over
nis tax returns. EHe stated he went to Sacramente and tried to £ind out
what he could do to get a safe water bond act loan to.finance necessary
improvemerts, but that when they learned he had roughly only 150 customers
there was no interest, so he did not go back. UWhen asked why he had
directed his bookkeeper to raise the montkly rate to $4.90 without having
obtained authorization from the Commission, ke stated: "I c¢annot pay
my bills”, that "You know I am not supposed to go out there and skut the
water off either, but I have. I have had PGEZ bills to pay. T doz'%
lmow what else to do", and "I am 2ot going to rob a bark". Powell has
not paid off the mortgage held by the Bears,—zy and steadfastly refuses
to sell the utility,y-/ although he has offered to "give it" to a public
agency suck as the Santa Clara Valley Water District.26

It is evident that Powell's bookkeeping procedures again have
resulted iz incorrect billings iz some instances. Sorting out these
billings to ascertain respective over— and undercharges does 2not lend
itself to being readily determined on the record. Accordingly, we will
direct our Eydravlic Branch staff <o verify, and where necessary,
correct all billings to the complainant parties to this proceeding
since August 1978 (when Cases Nos. 10646 and 10653 were filed).
The staff will advise Powell irn writing of corrections. Unless Powell,
within 30 days, f£iles a2 written objection with Judge Weilss, that
correction list will be deemed accepted by him,and Powell within 30 days
thereafter will credit respective customers' accounts against payments
becoming due in eack instance wkere a customer ccmplainant hereto has
been overcharged. The staff will <ake into consideratiorn and credit
the paymerts made in some instances to the Commission in liew of service
cutoff in disputed billings as provided for under San Martin's tariff.

Powell will at tkhat time also be authorized to collect any undercharges
indicated.

2L/ Mortgage paymezts were current, at least before the payment due
July 1, 1978. ’

On June 23, 1972 by letter West San Martin offered Powell in effect
$10,000 for San Martin's land, water righkts, p»lant, and distridbution
system; payable $2000 dowr plus L anxzual paymezts of $2000. 3y sk
proposed sale West Saz Martin would have assumed the Bear mortgage
secured by a Deed of Trust in tke outstandiag amourt of $12,000.

There is scme cuestior whether the Santa Clara Valley Water District
¢an itself legally own or operate a water distrivutiorn facility de—-

livering water directly %o retail customers. Th ; > - A :
cannot. v e District corztexnds it
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It further appears that San Martin's rates are inadequate
t0 meet ¢cost of service much less produce any return on investment.
Service in San Martin's western half (west of new U.S. Highway No.l1l0L
including the downtown area), apart from water pressure, is gererally
adequate. The last ratve ircrease was approved in 197.L by
Resolution No. W-1522 effective March 1, 1974. In recent years,
Powell unsuccessfully has attempted ¢o obtain rate
relief by advice letter proceedings. The service deficiencies in
the eastern (San Martin Avenue area east of new U.S. Eighway No.1l0l
have led the Commission to delay relief pending improvement in the
service. Those home owners necessarily depexndent uporn the slim and
faltering water supply derived intermittently for part of the year,
and-spasmodically the rest of the year, from the 2-inch main on
San Martin Averue, despairingly seek the help of this Commission,
even as they dally make do and risk disease using the often contaminated
water delivered from the untreated spring sources on the Bear ranckh.
Those otker individuals owning property out in the eastern reackes of
San Martin Averue who would develop their land necessarily at this
time are administratively denied access to the San Martin system,
and are forced to the expensive and ecologically undesirable
alternative of sinking individual wells to provide interim fire-
protection volumes of water as prescribed by the local fire authorities
until such time as an improved public water distributiorn systex can
be obtained.ﬁ/ There are als¢e large property developers, both
commercial and industrial, who seek o build off of San Martin Avenue.
They need and seek_a reliable public utility, one able to deliver a
constant and adeguate volume of water under sufficient pressure
o a bridgekead point near new U.S. Highway No. 10L, so that from that

point main extensions can be contracted for by them to further exténd -~
at thelr expense - an adéquate main out easterzn San Martin Avemue

27/ The couwaty now requires each suck individual to sigs a formal
agreement, dlacing inspectioz and approval of such facilities
in the local fire authority, and recuiring hookup to permanent
public or private facilities wher they become available.
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to the properties they seek to deve10p.2—8/ The Agency, not wanting
%o develop its own wells for its purposes alore, and equally
determined not to rely upon Powell for its water for elther its bus
terminal or airport needs, seeks to encourage encroaciment by any
utility showing promise of being able to deliver. The Agency is
prepared to substantially contribute to suckh a solution to the
San Martin problem, as we have Seen, by using federal grants to tie
into a West San Martin system given substantially increased storage
capacity from the Elstan project with gravity flow capability o
serve the valley floor, theredy bringing West San Martin water |
across San Martin's territory part-way out San Martin Avenuve %0
both satisfy the Agency's zeeds, arnd bring the prospect of not too
distant relief to present and potential customers out San Martin
Avenuve.
The time has passed for temporiziﬁg witk Powell. While

the downtown kalf of the San Martin system, except as to water pressure,
has somnamwbulantly lumbered along without operational assistance from
Powell, the eastern has virtually run dry while Powell dithers.

though the problems afflicting the lengthy 2-inck San Martin Avenue
main and its spring source of water have existed for years and
have not beex unknowz to Powell, absolutely nothing constructive to
ameliorate the latter deplorable situation has happened. Our warnings
anc suggestions, as well as our orders of two years ago have failed
to evoke ary responsive action. A public utility in essence is the
dedication of property to a public use, and as business enterprises,
public utilivties are irn a c¢lass by themselves, with privileges and
obligations differing essentially from other kinds of business ( City
of Redding (1921) 19 CRC 267). Of these obligations, a most fuxndamental

28/ One such would-be developer, the proprietor of Casa de Fruta
in Packeco Pass near Hollister, sceks a reliable water source able
to provide up to0 2,000 gallons per minute for fire protection to
Property on the southeast cormer of Sax Martin Avenue where it
crosses new U.S. Highway No.lOL. Ze seeks to establish a venture
simlilar %o his Pacheco Pass operation ¢a that proverty — provided
he can obtain water. =is project would Serve «o extend a new water
main beyond tThe bus verminal 2000 feet eastward on San Mortin Avezue.
The fire marchal told of another commercial operation Seeking water
for its proposed warehouse facility further east on Sar Martin.
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one is that the utility will furnish an adequate and continuing service
to the public at reasonagdble ranes.gg/ Furthermore, it is the cduty of
the owners of the utility to provide the capital needed to improve
<heir system {(Park Woods Homeowner's Ass'n. v. Park-Woods Mutual

Water Co. (1973) 75 CPUC 65). The burden of resoliving service

problems restes with the utilisy, not with its customers (Citizens
Ueilities Co. (1973) 75 CPUC 21). In the instant situation, although
untapped land resources earmarked for utility use have all along

been availlable to fund improvements, there hos been a paralysis of

will and effort on Powell's part, and Powell has utterly failed o meet
his most elemental resgponciblilities as owner—operator of this utility.
The public’'s interest is the paramount c¢onsideration in such a
sitvation, and while 2s a gereral rule the Commission cdoes not issue
certificates of public convenience and necessity £for water services

in overlapping areas (Crystal Water Co. (1962)59 CPUC 407), if a
water uwtility is unwilling to make the necessary invesiment or expendi-

Ture t0 improve its system s0 that its customers receive reasonably
dependable water service, have sanitary quality and satisfactory

Pressure, this Commission will no longer prevent competition fronm
tndertaking to remedy the situation. The facts presented have #///
amply demonstrated that such is the situwation zere, and

we conclude that it would be in the pudlic interest %o grant

geacroackment authority to West San Martin (Viet and Rohnerville Water

Works (195L) 53 CPUC 6EL) to enable West San Martin to extend its

)

29/ As was noted earlier, there exist valid questions sbout the
reasonzbleness of San Martin's rates, bvut the fundamental issue
over the substandard sService to the eastern San Martin Avenue
custeomers has overshadowed all other issues 40 dave. Powell off
and on for several years has been discussing rate relief with the
svaff in the convext Ol an advice letter proceeding. Notrhing
came of such discussions, coupled as they were with a recuirement
for service improvement.
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water system in, through, and arocund the water system of San Martin,
50 as to offer service to new ;ustomers or to existing customers of
San Martin who might wish now or in the future to avail themselves
of the altermative service cffered tvrder terms of West San Martin's
tariff. In particvlar, West San Martin will be authorized to contract
with the Agency, or an appropriate county organ, to extend 10- aznd
l2-inch water mains across Monterey Road, the Southern Pacific Trans-
portation Company right-of-way, up San Martin Avernue eastwardly,
including hanging a main under the bridge spanning Llagas Creek, so as
to provide water service as expeditiously as possible to the Agency's
bus facility (Assessor's parcel No. 825-09-0LS) and the county of
Santa Clara south county airport (Assessor's parcels Nos. 825-10~075 and
825-11-022). The project must include 2 12 x 1O-inch cross at the
San Martin Avenue~Murphy Avenue intersection to enable West San Martin
in the future to extend or offer extension of the main further ecastwaxd
on San Martin Avezue. This entire main extemsion project, including the
12 x 10-inch cross fitting estimated to cost approximately $.30,000,
will be constructed by funds advanced by the county of Samata Clara with
no requirement for reimbursement. All facilities when comstructed will
become the property of West SanﬂMart_nz-/and will be handled as a
contribution in aid of comstruction.
The "Elstan Project™ - Avvnlication No. 58827

Elstan essentially is a rural residential, very low density
(43 lots on LO6O acres), real estate subdivision approved by Santa Clara
courty and already under comstruction by the Elstarn Corporation, a
California corporation, on the former Zayes Ranch located southwest of
and coztiguous to the exdsting service boundary of West San Martirn.
The existing Sax Martin system, adequate as it may be for its existing
service area, is a pressure zone systexm opefated off a L,000-gallox
hydropnevmatic tank. It could not handle, constituted as it is, the

30/ During the hearing the Administrative Law Judge reguired that the
Agency provide written affirmation of its expressed inteztion not
to require reimbursement from West San Martin for the costs associ~
ated with installation of the main. This letter (Exhibit No. _l)
is part of the recoxd of this proceeding.
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additional demard which would be imposed by the addition of Elstan.
The present pumping capacity with the existing systex limits West
San Martin's 2 wells to providing 465 gallons per ainute (gpm), altkough
the wells are tested atl,360 gpm. West San Martin today serves 90
customers. Assuming full build—out there are another 100 similar.
customers within its exdsting territory. ZElstan iz its initial stage
would add 43 customers and anticipated growth during the subdivision
development could add another 152. The water:supply recuired to serve
these 385 existing and potertial customers is estimated to be 526 gpm.
The proposed encroachmert by West San Martin into San Martiz to serve
the county bus terminal and airport would add an additional estimated
requirement of 40 gpm, making the total anticipated-short-term require—-
mext to be 566 grm. This leaves a deficiency of 101 gpm under the
existing pressure system. :

But this deficiency is easily met. It must be recalled that
the existing 2 wells have a rated capacity between them of 1,360 gprm.
By increasing pumping capacity more water could be delivered. However,
until demand at some future date warrants the cost of bigger pumps,
this approach will not be taken. For the irmediate future it is instead
proposed to convert the existing hydropneumatic tank pressure zone System
to a gravity £low system. This would be done by retaining the existing
pumps, and by controlled prmping lift water from the wells to three
50,000-gallon ccncrete water storage tankszé/ to be located oz available
elevated locations in the low kills of the nearby ZElstan project. This
gravity flow system whickh would result would provide aburndant flow,

31/ There are t0 e three 50,000-gallon storage tanks; one each in eack
pressure zone with the three zornes to be stairstevped. The devel-
oper's first comstructior phase includes 1 tank which will replace
the existing hydropneummatic tark, and his second phase includes
2 addiviornal storage tanks plus corresponding booster stations. The
first tank is under construction now. The =main from this first tank
connecting to the exdisting West San Martin system in town is uxnder
construction also. Although for purposes of the "Zlstan Project”
alone an 8-inck main weuvld have sufficed, the developer oversized
the main to the 10-inch and 1l2-inch sizes West San Martin recuired
for purposes of serving the Agency and other potential customers.

In all tkere arel,Lb? feet of oversized main involved.
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as much as 1,250 gpm, to the adjacent valley floor through connecting
transmission mains, amply providing for all needs, including fire
protection. In the future it could be expanded to add storage tanks
on the kills above east San Martin Averue. It is obvious that such
gravity flow capability, backed by storage tank facilities, could make
this small utility a keystone to tke resolutiocn of most of the

local area's water problems today, and provide hope for short-term
resolution of those on San Martin Avenue. It would provide a-more
reliable water supply to West San Martin's pfesent customers, take care
of fire protection, and would alsc provide all future requirements
within the exdsting service territory. It would provide for present
and future Elstan recquirements. It would érovide adequate and reliable
water supplies and fire protection €0 the county's bus terminal and
airport. It wouldaccommodate existing and imminent small subdivision
expansion throughout the expanded territory. It would provide an
alternative now to Powell for the downtown industrial and commercial
customers dependent onx San Martin, and it would provide the potential
of short-terz relief to those on East San Martin Averue now forced %o
deperd upon that deteriorated Z26-year—old 2-inck main from the Bear
spring. Subdividers and developers of industrial and commercial
enterprises are waiting the advent of a reliasble utility before making
extensions east on San Martin Avenue. .

The big obstacle preventing attainment of these results rests
in tke financing. Zlstan stands ready and is already working orn its
$323,000 of improvemernts which it will pay and dozate as a contribution
in aid of comstruction. Similarly the couvnty Agency will pay the
$130,000 cost of the encroachment main as a contribution in aid of
construction. But there is the additional $150,000 cost of the special
facilities needed to effect the conversion to gravity flow. Witkout
these special facilities, which stard to bemefit all of the parties,
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including the existing ratepayers, none of the other projects can be
achieved. The problem is that witk a rate base of only $50,550,23/

it is obvious that West San Martin is in no position to take on this
expansion in any coaventional Rule 15 advances configuration. Admit-
tedly, it would ease the problem were the owner of West San Martin
responsive to investment of additional capital. However, the owzer,
through her marnager, has made it clear that her money is tied up
largely in land investments and she is not interested at this time

in investing more in the utility. The owner is also ot interested

in financing the specilal facilities by a stock issue. The principal
.source of such investment funds necessarily would have ta ‘be the
developer, and its motives and interests are too divergent from those
of the owner (if indeed, the developer would be interested at all.).
Furthermore, cortrol of this privately held wutility would be involved.
An interest-free loarn from the developer was also . considered, dbut
rejected. It would place the entire $150,000 into rate base immediately,
and such an enlarged rate base and the resultant depreciation drain
would create too high and wnrealistic a2 water rate upon the presernt
limited customer base. The developer and applicant thereupon concluded
that the most feasible gpprcach would be for the developer to advazce
financing of the special facilities, subject to a phased reimbursement
by the utility to begin after 10 years. It is argued that this approack
defers inclusion of the smount irnto rate base watil after the utility
can establish a reserve to begin making refunds. Consonant withk this
concept the developer proposed, and West Sar Martin seeks authority

t0 enter into a main externsion agreement, with deviations as follows:

32/ This figure reflects staff adjustments to rate base calculations
submitted by the applicant to support his 1973=79 advice letter
application for a rate increzse. Those adjustments pertai:n
to capitalization of certain recezt year expernse and plant items.

27
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No refunds against the advanced $150,000 estimated
cost of these special facilities33/ would be made
for an initial period of ter years.3Ls/

No refunds would be required in excess of 5 percent
in any year, ané such would be conditioned upon the
ability of tke utility to reasonably afford to make
them in any given year.35/

The obligation to contribute toward these refunds
would be a charge upon the ertire customer popula—~
tion of the utility, and would not e limited %o
any particular subdivision or project base.38/

That reductions £roem rate base for that part of the
depreciation reserve attributadble +t¢ the $150,000
special facilities advanced would be deferred urntil
the eleventk year when refunds weuld begin.

West San Martin furtker made it clear that in agreeing to
participate in soO exteasive ar expansion as is belng proposed, it
would be interested only if its participation can be through some
viable form of provrietary participation. It is not interested in
merely operating something it does not have a stake iz and cannot
earn on. It is not interested in merely marnaging someone else's
property. £s witness expressed concern against the prospect of
being left, after the vseful life of the special facilivies, were -

These special facilities include three 50,000 gallon storage tarks,
two booster pump svations, certain main oversizing, Lu63 feet of
main extension, and the electrical izstallations and automatic
controls needed to unify the system and convert it to gravity fiow.

The applicant noted that slthough the developer is already actively
putting in streets and water facilities, it will undourbtedly take
time, probably uwp to 5 years, to sell all the 20~acre lots and bring
all the 43 potential customers iz this project on line. Therefore
cash flow would be lacking to make izmediate repayments on the
developer's adwvance. Accordingly, the applicant asks that the 20~
year reimbursemert period of its tariff bve deviated from in this
instance t¢ delay its start until the 10tk year.

The applicant recognizes tke fact that iz some years it might not

be able to make the full 5 percent maximum payment; therefore it
could be that the 20-year reimbursement period couvld run out withous
full reimbursement being made.

The special facilivies, it is conterded, will berefit all custemers,
present and future, by providing aburndant water, suitable constant

Pressure, and enhanced fire protection. Therefore, all consumers
showld share tRe burden of reggyment.
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they contributed property, with the responsibility, if not tke
obligation, to replace property which was really never its property.

It raises the question as to just why it should not be permitted to

earn something on contributed plant if ultimately it would be responsibl
to replace it?zz/ The utility recognizes the fact that with its exist-
ing rate base it is losing money and certainly lacks tke capability to

37/ At the hearing the question was asked why a public utility cannot
earn on contributed property? One of the early experts in the
utilities field, the former editor of Public Ttilities Fortnightly,
Francis X. Welch, years ago expressed the opinion that "There is
20 equitable reason why property validly accuired by a utility by
way of voluntary donation should not be included in tkhe rate base,
Just as in the case of a private citizer counting gifts made to
him among kis lawfully accquired capital assets™ %see Welckh,
"Preparing for the Ttility Rate Case”, p.p. 166-17C (1954). But
the overwkelming majority of regulatory Commissions throughout
the United States have taken a contrary view. Ian 1 Priest,
"Principles of Public Utility Regulation™, p. 177, it is said
"Court and Commission decisions holdirng that contribution in aid
of utility construction must be excluded £rom rate base have beez
S0 wiform as probavly not to require detailed citation.™ In
essence the rationale is that it wovld be unequitable to require
consumers to pay 2 utility a return on property which in virtually
all cases they, not the utility, kave really paid for. It makes
no difference whether the contridbution is made by the developers
any suck costs originally laid out by thke developer are passed.
on to 1ot purchasers in the form of Increased prices for lots,
and these lot purchasers, or thelr successors in interest, are
the persons wko must pay the water rates. Thus it is said that
a utility having contriduted property Iis not unlike a trustee;
it simply holds legal title to the cortributed property for the
bernefit of those with whor it has contracted, or thelr successors
in interest, and to allow a rate of return would provide the
utility witk recoupment of an investment it did not make.
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produce the cash flow needed to conventionally handle payhack of
Zlstan's advances on the special facilities. It asks for tke
bernefit of the rate increase requested by advice letter filed on
Avgust 9, 1979. It also seeks time %o develop and accumulate
fuznds to make a payback orn the special facilities. It notes that
it could require 2s much as 5 years to bring the Elstan lots on
line. Meanwkile, apart from the proposals herein, thkere are otker
extensions, smaller and more conventional, which carn be made in the
near future, with or without the Elstan special facilities, and it
wants to preserve some flexibility and reserve some cash flow %o

kandle these opportunities as they arise to conventionally expand
rate base.

(a) The Staff Position at FHearing

At the kearing portion devoted to tke Elstan project, the
Commission staff, wkile acknowledging its strong interest in finding
a way to bring West San Martin a gravity flow capability, with its

acknowledged benefit to the area, also expressed its concern that

the deviations presented in West San Maxrtin's approach in its

application would only- serve to create finarncial problems dowrs the

lire when the utility subsecuently <tried to meet its refund obligations.
Accordingl}r, in a written repoxrt subnitted as Exhibit No. & in the
bearing, the staff recommended that one~third of the special facilities
¢dst, or $50,000, be finarced by additional capital to be raised by

the wtility owner, thus limiting the Elstan advance subject %0
refunding to be 3100,000. The staff also recommended that tkere be

no deferment in start of pay~bsack, and tkhat that part of the acerual for
depreciation reserve as would be derived from addition of the special
facilities addition to plant also not be deferred. Going on, the staff
recommended finally <that specizl rates be set for the water service to
be furnisked to the county's bus facility and airport ~ assertedly %o
assure that sufficient revenues be generated to meet the pay-back
requirements. The staff position then split, with a representative

of the Revemue Recuirements stafl advancing 2 last-minute altercative
propoesal for consideration.. Eis proposal, set forth in the form of a

question and answer exhibit (introduced as Exhibit No. 9), was that
30~
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while Elstan would be regquired o advance the entire $150,000 cost of
the special facilizties, in turn it would be repalid, not as & conven-
tional advance by the utility, but from the proceeds of a special
connection fee fund. The utility would account for the special fecilities
advanced as a contribution in aid of construction. The special coanection
fee (starting, for example, at $350 for 5/8 x 3/4 inch meter, dbut gra-
duated upward by meter fize) would de collected by West San Martin from
all subsecuent subdividers or individuals seeking future connection
wherever made in the expanded West San Martin service territory. These
connection fees would be set aside and used only to make repayments +o
ZTlstan until Elstan is reimbursed in full for its $150,000 investment,
or until a period of ten years has lapsed. This approach, the staff
urged, 2a&s the advantage of meeting the developer’s requirement for
reimbursement on the cost of the special facilities, it eliminates all
¢ash ¢rain or the utility for refunds, and would result in lower propexty
taxes and depreciation charges.

{(b) The Cavnital Structure

The problem with the staff proposals, from the viewpoint oFf
the West San Martin ownership, is that in the first instance West San
Martin is just not zrepared <o make a further capital investment 2t this
point, anéd in the latter instance it would only serve to further distors
the disparate relationship between owner's ecuity and contributions in
aid of construction, reducing %the owner Lo mere managerlal Status;

38/ The following tebulstion shows West San Martin's cepital structure on
four bases: (1) as recorded 12/31/78; (2) as proposed by Vest San
Martin; (3) as inivially proposed by staff, and 14) as proposed finally
by Revenuve Recuirements Division:

Provosed

Recorded By Initially

3y Zeveoue
Ttem ‘ 12/31/78 Anslicant 8y 5zaf?

Recuirements 1”7
Zquiy; $39,532 £9.2 3 39,533 7-1 589,533 6.2 $.39,533 Ted
Adv.for Comstruction 2,762 6.2 152,762 27.6 102,762 18.5 2,762 0.5

Contmibution in Add 2,008 L.6 362,008 465.3 362,008 65.3 512,008  92.4
of Constraction :

£4,303 100.0 554,303 100.0 554,303 100.0 554,303 100.0

-31m




A.58540 et al. 3nm

something it will not accept. In all fairmess it must be borme in
mind that West San Martin was not the instigator of all these expansion
plans. The Elstan developer, the Agency, and the county deputy fire
marshal, as well as the Commission staff, kave all had a role in
attempting to evolve a satisfactory and durable solution to the complex
and interrelated water supply problems of this area. West San Martin
is acutely sware of both opportunities and burdens possible, and while
willing to cooperate, 1% will not do so at the cost of ecomomic sulcide
to itself. Any solution must benefit West Sax Martin to be acceptable
to the utility. Considering the evidence adduced in this consolidated
proceeding it appears that the most realistic prospect for resolving
the majority of the area’s pressing water supply problems rests with
creation of a gravity flow capability in West San Martin. Powell

has given ample evicdence that ke cannot be relied upon to produce any
solutions. In 1978 the former Morgar Eill city engineer George Lewis
recommended to that city that Morgan Hill take. over Powell's utilivy

to help out the residents. The city council refused saying that the
utility would be more of a liability than an asset to Morgan Eill.
Recently, the Sapta Clara County supervisors refused to sanction & special
assessmernt district for the ares, despite the fact that the proposed
South Cotzty offices project (to be located-on the southern periphery
of the present West San Martin service territory) was <o have been
one of the bereficiaries. No other altermative offers even the -
possibility of relatively short—term relief to the residents on

-

39/ The Santa Clara County board of supervisors, at its January 15,
1979 meeting, had bhefore it for consideration a request to proceed
with approval on the formulation-of a 550-acre assessmernt district
to construct a new water Systex in the general area west of the
town of San Martin; this new system to connect with and be opera-
ved by West Sax Martin Water Works, Izc. Despite expressed
recognition of tlhe immediate need for better fire protection, and
concern over the growing zumber of indivicdual wells, subdivision
parcels and single building sites already conditionally approved,
the board voted to indefinitely table the assessment district
request. It electeld to adopt the policy of delay, waiting until
a General Plan Committee recommerdation for land use is prepared
before the issue of an assessment district may be raised ageain.
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East San Martin Averue. Accordingly, under the circumstsances prevail-
ing here, we have little choice but to try t¢ reach a solution which
will be both within the ambit of West San Martin's capsabilities finan~. -
cially and fadr and equitable to the utility's present and prospective
customers. Particularly with respect to small privately owned water
utilities, we believe that az economically healthy company, one with
& respectable stake in its operation, and one earning a fair and
adequate rate of returr, is the utility which is most capable of and
inclined to provide good service on a conmtiruous basis to its customers.
It is our objective to promote cdevelopment of such utilities, and if
we cannot accomplish our objective under traditional regulsatory
concepts, including those involving advances and contributions in
aid of construction at issue herein, then tradition must yield, and
we will adopt izmnovations which under the peculiar circumstances are
justified and fair to accomplish our objective. EHere, we-will resolve.
the capital structure issue by approving the end result structure
proposed by West San Martin which has as its objective the following
ratios: equity 7.1 percent, sdvances 27.6 percent, and contributions
in aid of comstruction 65.3 percert. We believe it to be the proposal
most likely to furtker our objectives here of solidly involving
managenent. '

(¢) Management Fee on Contributed Plant

Where, as here, a small but viable and well-managed water
utility rencering satisfactory service to its customers in an area
which essentially is rural and residential is called upoxz to expand
its plant over <tenfold +the more traditional and desirable equity
ratio limitations may be impossible to maintain. A small wtility
necessarily may be forced by circumstances to assune ar overwhelming
amount of contributed plant which it must falthfully marage, maintain,
and ultimately £ind means to replace. Although all this contributed
plant adds nothing to rate base so that the utility cannot earm on
the contributed plant regardless of the time and effort required %0
manage it, nonetkeless it is vital to successful operation of the
utility. Ia such rare circumstances we are impressed by the argument
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whet %he tradisionsl concepnts snould be tempered SO as to »rovide
Droprietary incentive %o the uweilisy ovmer. In sddizion, in
instan

ance whe owner will be faced with the necessizty of raising
cfflicient funds out of <he operesi iusels ©o enable her to make
<he “*"a¢51,500~epayme < on the agdvences made by Elstazn for <tk
special facilivties whlch are the very heert o tThe ¢onversion %o &
Srevivy Llow gystexz. The return 0o rate hase alone will not provide
sulficient fundes o makte <hese payments. Accordingly, considering the
Jacts and not;ng ~ze magnivude ¢f the contriduted plant that Wesse
Sen Merwin will zssume from Zlsten and the AgenceT, &ll of which over
the years vill recuire close managerial auuen:ion verging on &
Proprieterial inverest, we will.provide a proyrietarial incentive,
and allow as a deductible ope*a ting expense in setting West Sax Martin's
rates, an enaual one percent proprietarial management allowance oz
the remaining nondepreciated balance of that portion of the plant
tuributable to contridbuted property, tils allowance %0 begin %he second
veax of operatiocn, except <hat for vhe second year ozly,. the allowance
will be one-k2lf of one percezt. Iowever, we will in addition restirict
the use of these proprievarial allowances. Without the exXpress
written authorization of the Commission's Executive Tirector, they
may be used for no purpose other tkan capitel investment back inte,
the utility for the purpose of providing some of the Funds ‘which’ will
be required w0 make the azmzuegl $7,500 repayment of the Zlsten advances
£or the special facilities.
(&) A Tacilities Timancing Charge g

. =2 Sstructuring the above we have glso ween concermed with
a2 concurrent necessity 10 assure a cash flow which would be adecuate
te meet all demands. . But this recuirement for cash flow must not
vlace an inequitable burden upon the utility's present customers,

&s these cannot be expected to have o finsnce the expanded
opporvunities of others. Certainly the exdsting customers will
obtain substaztial bemelit from the more reliable water delivery
system, the reliable pressure, and the greatly exhanced fire
provection resulting Srom the comversioz =0 & gravity flow storage

.




. . ~
M

A.585L0 et al. = *

and Celivery system. 3ut the new customer in the expanded service
cerTitory will get more. Z2efore in many cases he could not even
get service. Now he will be 2ble 4o get good service, and the
expaaced systexm will open opportunities to develop property o
extents not possidble without this service, thereby consideresbly
enhancing the value of that property. W‘*”e “he rates of any water
utilizy should bYe atv 2 levelwhich will ez the utilivy to perform
its prblic duty, maintain its credis, proviae 2 reaseonadble return
O 1ts owners for thelr investzment and managerial efforts, axd
- finance expansion of facilities reasonably necessary %o reander
adequate service to preseat and prospective customers im its service
Territory, ermracriinary circumstances may provide & basis for
requiring something more from those especizlly henefited. Here
there is a need for substantial cash flow to meet both increasing
operating costs, aznd also exigently recuired and substantially
improved operating facilities, and the full burden of that’
cash flow reguirement camnot de met out of the revenues reasonadbly
Lo be raised out of a falr rate of return, especially a =ate which
wotld be fair to the old customers. More will be needed. Therefore
we will 2gain depart frem tradit ona.‘L concepts anc odbtain the
neeced additicnal funds eackh yea. om those who will gaa.n the most
from introduction of a graviety flow system, the new woners
thrgughout the sexvice territory to be. We will authorize West

San Martin Water Works to charge a one~time facilisties financing

charge of each new customer odvtaining new service within the
tility's entire service territory. This facilities financing
charge will be graduated based upon meter capacities, beginming

W — oy

.
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with a ckarge of S150 for a 5/8 x 3/L-inch meser se*v‘ce.&g/
(e) Deferred and Restriezed Ldvance Renzvment Sehedul
Iz order to allow West San Marwizn time %0 set aside znd

accumulate funds with which %0 make repayments each year against the
Zlstan advances Sor special facilities which are subject w0 reimburse-
pent, we will permit a delay in <the reguirement %0 zake refunds for
a period of twe years Irox the date these special facilities pass
aspection oy the willivty and the county and are accepted by ¢
il Ty. No refund will e required in any one yvear 4o exteed
percent of the total amount of <he special facilicies accepred,

or $7,50Cper year, whichever is the lesser poyment.
(£) Soecial Faeili<ies Limizztions

Zere we IUSY note what the oxiginzl cost estimates on <k

) e -

verious components of the speciel facilities set forth In Application

No. 58827, facilities %0 be advanced by Zlswazn, datve back to 1G678.
nce then the applicant has furnished %the staff information indicating

subsz ally higher costs then those estimated. IZowever, in reviewing
vhose special facility componexzts, we &lso note that while eack of
three 50,000-gallon concrete storage tanks will bemefit all of the.
:tility's custemers, old and new, by furnishing reserves of water

for delivery, the location of 2 of these wanks atv higher locations

Than the first Lank would be for the exclusive benefit of certair of

L0/ The proposed schedule would be:

Meter Size Facilities Financing Charge

5/€ % 3/L Zinch $ 150

inch 165

1 inch 225

1-1/2 dineh 300

2 inch LO5

2 inch 750

L imeh 1,020

€ ineh 1,895
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the Elstan lots lying at higher elevations than can be served from
the first tank. Similarly, the two booster pump statiorns are required
solely to lift water from the first tank elevation to the two higker
elevation tanks. Were all three tanks to be located at the elevation
of tke first tank, these two booster stations and pumps would not be
required. As the higher elevations are solely to bezefit the Elstan
project we will accordingly expect Elstan to bear the full costs of
site preparation for the two higher elevation tanks, as well as the
cost of the two booster pump stations. These tank sites will be
contributed by Elstan and together with the booster pump stations
will become the property of <he utility not subject to reimbursement.
In summary then, the special facilities which we will aéprove To be
advanced subject to reimbursement will be limited to the following:

a. The cost of tke 3 - 50,000-gallon _
.concrete water Storage tanks — now | _
estimated @ $30,000 each $ 90,000

b. Site preparation for the initial,
and lowest in elevation, of %ke
50,000—gallon concrete water storage
tacks - now estimated @ $25,000 25,000

One—third of the cost of the cortrols

required for operation of the three
50,000-gallon tanks, the booster pumpd

stations and the two existing well

stations --1/2 of the now estimated

total cost of $20,000 6,666

Oversizing of mains &=-to l0~inck
and & to l2-inch 12,640

1,463 feet of S~inech ACP main extension 15,773

Total Reimbursemert approved: Total
Special Facilities:s 150,079

(g) Sevarate County Rates

We will not 2adopt the proposal contained in the €taff report
that the county be charged 2 special higker rate for water to be
supplied to the bus facility. Nor need we address the arguments for
and against, as the issue is made largely academic in that the county
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will require relatively a small volume of water for bus washing.
Therefore, a special rate would produce little extra revenue. According-
1y, the county will be charged on the same basis as any other customer.

We have in this instance also declined to require that all
the facilities invelved in this expansion be contributions in aid of
construction. As pointed up by the applicant's general manager in his
arguments for a mix of contributions and advances, unless Some means
to provide for ultimate replacement of the contributed plant is
included, whez the useful 1life of the contributed plant is used up,
we will be right back where we started bdbut without options. Wao
will then provide.the.replacement .plant? - The utility will very probably
be in the same general finamelal posture it was at the time it had %o
take on the full load of contridbuted plant —that is, without capital
0 nake the replacement. - Certainly then it would be highly unlikely
that another contribdutor could be found or forced to advance funds
or make a new contribution. And by then the customers, having depended
upon and become used to the service, and ill-remembering its initial
birthing pangs, would expect replacement as some form of right, and
would not be disposed to come up with a lump sum capital contribution
themselves to renew the cycle. Eow can the utility be forced o
come up with the investment capital then? Is it fair to anyone o
leave to the vagaries of chance whether or not a utility, carry:ing
such a heavily disportionate load of contributed propexrty, as the
Q2.4 percent which wouléd be invelved here, may in the distant future
so have improved its fizancial position as to then be able to finance
such replacements itself? It seems to us tirat under these circwnstances
we cannot impose upon the applicant more of a burden than it itself has
genercusly agreed to assume by making its application.

Pro Torma Surmary of Tarmings and Rate Base

Putting the foregoing together into a pro forma summary of
earnings and rate hase projection, using 1980 as our test year, and
including therein the 100 percent rate increase requested a year ago by
the applicant, we obtain the following estimates. Eowever, it must be

remembered that these estimates include n¢ allowance for any inflation
facror.
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Operating Revenuest

Basic Territory
Add']1 Territories
Elstan
Future Services
Transp., Agency
Alrport
Total
Fac. Fin, Chg.
Total Revonue

Deduotionsz

Operating hxpenses
Deprec, Expense
Taxes {Non-Inc.)
Incomg Taxes

Total
Mgmt, Fee

Total Deductions

. Net Revenue

Ave, Dep. Rate Base
Rate of Return

West San Martin Water Works, Inc.

A, Pro Forma Summary of Earnings

1940 -

Present,

+ Incr,

1st Year 2nd Year 3rd Year

Expanded Service Territory

hth Year 5th Year

$10,740 $21;480

10,740
IG} FJIU

$21, 480
1,720
1, ' 880
1,520

26,600

334,50
—30,050

$21,480
52150
Iy, 500
1,520

L

2:§OO

$21,480

8,580
6 880
1,520

0

tLy
1,950
23

$21,480
12,010

8 120
1,520

3,%50
11950
hglbjﬁ

$21,180

15,440
9,380
1,520
3,350

’
1,950
53,120

11,650
1,890
1,790

200

-

151530

13,000
6,320
7,860

520

!’

15,130
6 380
71960

700

2,200
32,370

17,070
6’ ’}20
8,020
1,760

A 260
37,530

18,430
614,60
8,000

2,600

l 120
39510

19,810
000

?
31430
3,990

LIjizﬁ

(hy?gﬁ) L!FGU
50,550
9. 4%

50,550
Loss

3!250
h7,550

6.8%

2!980
hh;250

6.7%

" {ted Figure)

43,150

]h-h%

BDBZU
45,900

19,24

11,500
h83750
23-&%

¥ See Exhibit B for supporting schedules of projected Operating Expenses.

\>
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west San Martin Water Works, Inc.
B, Rate Base

Expanded Service Territory
2nd_Year Jrd Year Ath Year

1980

+ Iner. 5th Year

ist Ycar

Present

Rate_Base:
Utility Plant
Deprec. Reserve

5689 [] IDOO
111,000
578,400

- 3$688,150
92,050

‘. T2 39 075857y

$686, 900
73,100

$685, 500
534700

$683, 400
35,400

$79,650
26,800

$79,650

~
-

£/

Subtotal
Adv. for Const.
Cont., in Aid of Const.
Subtotal
Vorking Cash Allow.
Mat, & Suppliocs
Ave., Dep. Rate Base

52,850
2, 700
1,850
18,300
1,500
750

52,850
2,700
1,850

61,8,000
152,700
548, 500

631,700
152,700
435,700

613,800
148,900
522,900

596,100
141, 400
510,150

133,850
397,350

18,300
]., 500
750

50,550

1,6, 800

-—

750

h3,300
200
759

LCO
750

’l’b, 550

17,200
800
750

50,550,

h7,550

44,230

13,150

e e et e =

AR
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In preparing the underlying computations which resulied in
The gbove vabulatiozs, certaiz assumptions and estimations relating
<o anticipated levels of future operation had to be made. Trom
exhibits supplied by the stalf and the parties, and testimony at the
heaxing, it was estimated that new service connections would develop
in the expancded West San Martin service territory as follows: in
the first vear, apart froz the Agency connection for the bus terminal
facility, there would be & ZElstan project connec':ions,él—/ and v
15 comnections coming out of the backlog of those obligated by coumty
agreements wo switch from wells, or from entirely new applicants ;W '
in the gecond vear, another & Elstan connections were anticipated
plus 10 comnections from the dacklog and/or new applicants; and there-
after, that there would be & Elstan comnections and 5 other additional
applicants anamally. We believe that these are conservative, reasonsbly
sound expectations, particularly as they apply to the first 3 years period
et they are still only estimates. We also believe that the level of
expenses and rate base calewlations as set forth in the tabulation
are reasonably appropriate, and that these can be used with confidence
%o determine the indicated rates of retura.

L/ In this day of tight and expemsive mortgage momey, the L3 1ots <
. in the initial Elstan subdivision will not all be sold and developed

ixmedlavely. We have here assumed that § lots would be developed
each year.

L2/ The fire mevshal's office advised that there are fumerous L1ots ~
within the proposed expended territory of West San Martin; lots
which the owners heave beexn permitted ©o develop using private
wells tnder county agreements reguiring connection to utility service
as it becomes availadle. There will also be new use applications
in the territory once service is available. We have here asstmed

15 connections the first year; 10 the second year, and 5 each year
thereafter from these sources. .
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For the first 2 years of operation in the ex@anded service
territory o be sexved by the gravity flow system, a relatively modest
rate of return of 6.8 and 6.7 perceant for each year is projected.
Beginning the third year, however, the rate projected trends sharply
upwards. But we must also note that no allowance has been made for
the toll of inflation factors on any cozponents of.the expenses.
Undoubtedly this element will serve to somewhal dampen the upward
trend. Furthermore, if all the new conxections projected for the
later years fail <o materialize in the optimistic numbers estimated
by the participants to thece proceedings after the second year, or if
the airport connection (p*oaected for the third-year) is delayed or
uses less water than forecast,= revenues will be less and the treand
will substantially flatten cdown.

Tuture Review Mandated

Tne estimates into the third year carry a degree of orior
comitment wnich gives them considerable reliability; after that the
vagaries of inflation, credit availability, the general business cli-
mate, and political determinations will play a heavy role. Accordingly,
we make it clear that we include the tabulation estimates for the
fourth and fifth years merely as indicators of 2 probable trend if all
goes well as anticipated. We conclude that these uncertainties make
it mandatory that another looxk be taken afte* reasonable opportunity
is afforded the utility to shaxe down its expanded operations. Therefore
the staff will be directed to make a study of West San Martin's opera-
tions during the third year of operation under the expanded system,

The projected revenue from the airport was derived froz a compari-
son with San Jose Water VWorks' consumption figures for Hillview
Airport, & comparadble airport in mid~Santa Clara county. It was

considered that whe incressed traffic volume at South County, as
a result of the planned reduct_on in usage of Morgan Hill Airpoxst,
would produce comparable volume to Hillview.
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and t0 repore dback to the Commission with recommencations.

We shall give »articular attention to the cash flow generated
from the management fec and the facility finaneing charge

TO cover »ro rata shares of the storage facilivies advanced

by Zlstan. ither or both of these charges may de adjusted

at that time, as apyropriate. At that time, if remedizl orders
are deemed desirable, we can either entertain an application

from West San Martin or issue our own order instituting
investigation. However, we place West San Martin on notice that if




A.585L0 et al. §n

its rate of return, apart from the management Iincentive fee on contri-
buted plant, goes above the 9.6 percent we have recently sanctioned for
certain well-run smaller water utilities, West San Martin will have

to carry the burden of proof as to the reasonableness of that ' rate of
return for subsequent applicability. At that level, and assuming
continuing managerial practiceé sympathetic, understanding.,and respon-
sive to the requirements of the utility's customers as well as respon—
sive to external opportunities for improvement of services and plant,
we believe the rate of return when coupled witk a management incentive
fee appropriate to the level of contributed plant, would be adequate
to keep the utility healthy, maintain and enhance its financial
integrity, and compensate the owner for the risks inherent Iin her class
. of investment. At the same time we believe the rates and charges would
not be unfair to the ratepayers.

Finally, it must be noted that the Ageacy, planning to obtain
the funds for its $130,000 contribution toward this water facility
expansion project from capital grant fundings 80 percent from federal
Urban Mass Tramsportation Agency (UMTA) participation and 20 percent
from a combination of State Transportation Development Act gasoline
sales tax shares and local Tramsit District sales tax funds, is uxnder
intense pressure to award contracts as soon as possidble so as to
qualify for the federal funds. But to do this, £irst it must have
assurance that this Commission will authorize encroackment.and approve
some means of financing the special features. There are deadlines
involved in the commitment of these funds and the county agency intends
to let a contract to install the l2-inch and l0~inch extention across
0ld Monterey Highway, the Southerm Pacific tracks, and under tke Llagas
Creek bridge as soon as we approve the encroachment and deviation
application. Bids have been solicited and await our action.

. Accordingly because of the need for prompt action we will make the
effective date of our order the date it is signed.
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Modings of Face

1. In 1977 in response ©o consumer complaints the Commission
instigated an investigation of Powell and his San Martin Water Works.

2. The Commission investigation resulted in Decision No. 87860
ordering Powell to undertake remedial steps.

3. Two years after issuance of Decision No. £7860 Powell
had complied with only ome of the seven remedial ordering paragraphs
of that decision.

Lo Today while domestic service in the downtown district of

San Martin Water Works continues TO be gemerally adequate, water
pressure is low.

5. Service irn the eastern or San Martin Avenue segment of the
San Martin Water Works territory is frequently unacceptable or
nonexistent, Jjustifying consumers complainzs.

6. 3illing is arbitrary and chaotic by San Martia Water -
Works, and Powell is usually unresponsive or ineffectual in respomnse

to complaints.

7. Without Commission authorization Powell raised rates and
tries to collect these new rates from whomever he can.

8. Water delivered in the eastern or San Martin Avenue .
segzent is only sporadically chlorinated, and at times contaminated
water is delivered.

9. Despite a 1977 Commission warning of potential encroachment
authorization o another utility if within six months he did rot
file a savisfactory rehabdbilitation plan, two years later Powell has
failed to file suck a plan and has ceased effective efforss <o
produce one.

10. Despite the fact that San Marein Water Works holds tizle
to certain real estate lots which could have been sold or encumbered
To alleviate soze oZ the service problems besetvting the utility,
Powell has chosen to use them for personal use.
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1l. Apparently as the comsequence of a 1973 accident Powell
lacks the mental vigor and capacity required to appreciate and
cope with the problems engulfing San Martin Water Works.

12. No public agency has been found willing to take over
San Martin Water Works, and Powell declines %o sell the utility
at prices offered by private parties; meanwhile it appears that
the utility's authorized rates are inadequate to meet cost of
service much less produce a return on investaent, but the utility
has not filed any formal application for rate relief.

i3. There are large and small developers and dbusiness entities
interested in and actively exploring the possibilities in commercial
and industrial development of properties along East San Martin
Avenue; however, all demand the availadbility of a responsible
water utility other than Powell and his San Martin Water Works.

l4. The Santa Clara County Transportation Agency, owning land
adjacent to San Martin Avenue and new U.S. Highway No. 101, seeks
a responsible water supply source, a source other than Powell,
t0 serve both its proposed bus terminal facility, and the adjacent
South County Airport.

15. As a consequence of numerous and continued supply and
enforcement problems with Powell and his utility, the office of the
Santa Clara Fire Marsbal and the county Exvironmental Health Services
office both support the development of a viable alternate water
supply service to that offered by Powell serving San Martin
Avenue.

16. West of Monterey Road, in the western portion of the
town of San Martin, water service is and has been for years
acequately and satisfactorily provided by West San Martin Water
Works, Inc., by means of a hydropreumatic pressure tank systenm
with water drawn from two wells.

17. A L6O-acre real estate development, currently under
construction by the Zlstan Corporatiorn on the Hays Ranch, seeks
water service froa West San Martin Water Works, Inmec. by means

of a $323,000 main extension project, the c¢ost of which Elstan
proposes to contridbute to the utility.

-L,5—
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18. The Elstan proposal includes converting the West San
Martin Water Works system into a gravity flow system, with Elstan
advancing the $150,000 estinated cost of the conversion with its
attendant facilities and certain appurtenances, subject to
reizmbursement, under a proposed deviation to the main extension
provisions of West San Martin's tariff.

19. The county transportation agency proposes, through a
West San Martin Water Works application, that West San Martin be
allowed to encroach upon and through San Martin Water Works'
territory to serve the county's bus terminal facility as well as
the South County Airport; this to be accomplished by installation
of a main and hoolkup <teo the West San Martin gravity flow
systex proposed by Elstan.

20. The county transportation agency proposes, through a
West San Martin Water Works application, that the agency contribute
the estimated 3130,000 cost of the main extension comnstituting
the eneroachment and the hooxup to the gravicty flow system proposed
by Elstan. The agency'’s contribution will come from a federal
grant.

21l. Under provisions of agreements with county authorities,
numerous individual property owners, on an interim basis, have been
permitted in recent years to develop their properties utilizing‘wélls
to provide water requirements pending the availability of a responsible
utility water service. Under terms of these agreements, the property
owners involved must effect comnection on a permament basis to
utility sexrvice when it becomes available.

22. West San Martin Water Works has sufficient well capacity,
when used in conjunction with the proposed gravity flow storage and
delivery system, to adequately meet all domestic, indusirial,
commercial, and fire protection requirements of the present and

proposed customers within the proposed expanded utility service
territory.

23. The proposed gravity flow storage and delivery systen
would provide substantially enhanced and more reliable water and

- L-s'-
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fire protection service o 2ll existing customers of West San Martin

Water Works, and would make possible full develozment of numerous
adéitional propercies which otherwise, wnder the limivations of
the existing hydropneumatic dressure system, would not be susceptible
£ full utilization.

2L. It is reasonable and equitable that all customers <throughou:
an expanded West San Martin Water Works service territory receiving
the benefivs of <the added gravity Lflow water storage and delivery
system should be required to share in meeting the operating costs

£ the entire expanded utilivy, including those costs of the new

gravity flow storage and delivery special facilities.

25. It is reasonable and equitadble that all mew customers who
now, because of conversion of the West San Martin Water Works <o
a gravity flow water storage and delivery system, will be able Lo
obtain service, or will be able to enjoy service of an enhanced
quality, or in many cases, will now be sble to fully develop hereto-
fore undevelopable properties, should be required to pay the uwtility
& reasonable one-time facilities financing charge to obtain such
service. This finding melates solely to present and anticipated
West San Martin Water Works service area conditions and is no%
intended to establish a precedent applicable to other water utilities.

26. The graduated facilities financing charge beginning at
8150 for a 5/8 x 3/L inch meter commection proposed herein would be
just and reasonable.

»

B ket |

27. In order %0 secure continuing proprietarial involvement
on the part of the owner of West San Martin Water Works in the
corporate financing and in management of the disportionately heavy
share of contributed plant, which necessarily must be involved
under exigent financing and expansion circumstances present in the
instant situation, it would be reasonmable and just to allow ax
annual mavagerial incentive allowance based upon the remaining

nondepreciated balance of coatributed plant as a deductidle operating
expense.




28. It is reasonable and just that the uses of the annual
managerial incentive allowance be limited to capital investment
back into the utility.

29. The annual managerial incentive allowance should first
be paid the year of coperation following the operational year the
utility accepts the special facilities, and for that initiazl year
be limited to ome-half of ome percent of the remaining nondepreciated
balance of the contributed plant; thereafter, the allowance should
be one percent per annum of the remaining nondepreciated balance.

30. Iz order to permit accretion of adequate funds it is
reasonable to allow deferment of the commencexent of repayments
against the Elstan special facilities advances until the second
operatioral year following the operational year in which the utility
accepts the special facilities.

3l. It is reasonable to require that in any operational year
no Elstan special facilities repayment need exceed 5 perceat of
the advancement, or $7,500, whichever is the lesser.

32. It is neither unjust nor unreasonable to require that the
cost of any special facilities primarily required to serve a
particular subdivision be paid by the subdivision developer as -a -
contridution in aid of construction.

33. Higher elevation tank sites than that of the first
water storage tank, and the two booster pump stations in this
instance are required primarily to serve the Elstan project.

3L. The estinmates set forth in the pro forma summary of
earnings and rate base for test year 1980, and the first two operating
years thereafter, reasonably indicate the results of the utility's
operations for the immediate future and are adopted. :

35. The estimates set forth for the third year are less
reliable, and are condivionally adopted subject to possibdble
modification by the Commission based upon experience and following
staff review during the third year of operation.
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36. An average rate of return not exceeding 9.6 percent on
the adopted rate base over a 3~year operating period is reasonable.

37. The rates and charges authorized herein are reasonable
and justified; and the present rates and charges, or lack of them,
insofar as they differ from those prescribec by this decision,
are for the future unjust and unreasonable.

38. Santa Clara County urgently requires resolution of these

matters in order to initiate its UMTA financing as early as
possible.

Conclusions of Law ’

l. Service to the downtown western seguent of its service
territory by San Martin Water Works, except for pressure, in most
regards is adequate, while service to the San Martin Avenue eastern
segment is unacceptable.

2. The chaotic situation which characterizes San Martin
Water Works' billing can be resolved only under direct Commission
staff surveillance. .

3. Powell has amply proven that he cannot be looked to as
a source for solutions t¢ the many problems besetting San Martin
Water Works; under his leadership the utility is not in a position
to cope responsibly with existing and emerging service requireﬁenﬁs
in the San Martin Avenue eastern segment, or with all business and
industrial requirements in the downtown western Segzent.

L. Powell is unresponsive to Commission warzings that he
either improve service or suffer encroachment.

5. With gravity flow capability obtainable through Elstan
Corporation’s advancement of certain special facilities and
contributions in aid of comstruction providing other facilities,
West San Martin Water Vorks, Inc. would be able to meet emerging
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governmental, commercial, and industrial service reguirements

in the San Martin Avenue eastern segment ol San Martin Vater Works'

wTerritory as well as offer reasonable prospects for short-term
elief to existing domestic customers in that area, and provide
alternative service in the downtowa western segment Ior

commercial and industrial customers, were an excroachment o be
authorized. &

6. Iz would be in the public interest tTo grant West San
Martin Water Works, In¢c. authority to .encroach upon the service
territory of San Martin Water Works; such eancroachment to comsist of
a 12-inch main extension from West San Martin's territory extending
eastwardly across old Monterey Eighway, the Southern Pacific
Transportation Company tracks, and Llagas Creek, up San Martin:
Avenue; thus permitting West San Martin to offler service to the
Santa Clara County bus terminal facility and airport, as well as
to existing and future customers on and adjacent to San Martin
Avenue, and to downtown San Martin commercial and business customers.
A1l such service would be offered pursuant to the terms of West
San Martin's tariff. .

7. West San Martin Water Works, Inc. should be authorized to
execute an agreement with Zlstan Corporation which would deviate”
from its filed Rule No. 15, Main Zxtenmsions, to permit acceptance
of advancec special facilities subject to reimbursement not to
exceed $150,000, deferred repaymen:t, ané ar annual limitation
on the repayment obligation. _

8. West San Martin Water Works, Inc. should be authorized
to amend 1ts tariff to add a graduated one-time facilities financ-
ing charge, whick charge would be collected Srom all new customers
naking apoplication for service.




A.585L0 et al. ks

9. West San Martin Water Works, Inc. should be authorized
an amnual managerial incentive allowance on contributed plant as
a deductible .operating expense.

10. The effective date of this order should be the date
hereof because of the need to expedite Santa Clara County's UMTA
financing preliminaries.

QRDER
IT IS ORDERED that:

1. Earl L. Powell and Loulse L. Powell, doing business as
San Martin Water Works (Sam Martin), shall resume regular
c¢hlorination of the sSpring source water delivered to the eastern or
San Martin Avenue segment of the San Martin system, with chlorination
t0 be to the standards set by the County Health Department.

2. The ban set forth in Decision No. 87860 dated September 13,
1977 in Cases Nos. 10286 and 10318 against further water connection
without prior written authorization from this Commission is
continued. |

3. .San Martin shall cooperate and work with the Commission
staff to clean up-San Martin's chaotic billing situation, correcting,
where indicated, all billings to the complainant parties hereto. since
Aagust 1978. If Powell disagrees with the.staff corrections
he shall have 30 days from the date he received the corrections
to file a written objection c¢iting specific accounts to
Administrative Law Judge Weiss. If no objection is filed, the
staff corrections shall be deemed accepted. Thereafter San Martin
shall collect indicated undercharges,if any, and shall credit
customer's accounts for overcharges in lieu of refunds.

L. ~The staff shall assist Powell in preparation of appropriate
submissions leading to advice letter proceedings adopting a reasonable
return on San Martin's operations in the downtown or western segment
of the service territory. Until service can be improved there will

be no change in the authorized rates in the eastern, or San Martin
Avenue, segment east of Llagas Creek.
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5. Powell is specifically imstructed not to encumber or
dispose of any of the real property belonging to San Martin without
prior written authorization from this Commission.

6. West San Martin Water Works, Imc. (West San Martin) is
authorized to encroach into San Martin service territory by
installation of a l2-inch main extending eastwardly from West
San Martin territory across 0ld Monterey Highway, the Southern
Pacific Transportation Company tracks, and the Llagas Creek
bridge to.the Santa Clara County Transportation Agency (Agency)
property at Murphy Avenue. )

7. West San Martin is authorized to offer service of all
classifications under the terms of its tariff from the l2-inch
San Martin Avenue main, and subsequent extensions, to any and all
applicants, including present customers of San Martin, out East
San Martin Avemue as far as New Avenue; in essence duplicating
the service territory of San Martin in the eastern San Martin
Avenue area.

8. West San Martin is authorized to offer service of all
classifications under the terms of its tariff from the 1l2-inch
San Martin Avenue main, by means of lateral main extensions, o
commercial and industrial applicants, including present customers

of San Martin, in the western or downtown segment of San Martin's
service territory.

9. West San Martin Is authorized to execute an agreement with
the Elstan Corporation deviating from its filed Rule No. 15,
Main Extemsions, to accept special facilities advanced by that
company not to exceed $150,000 in value, as set forth in this decision,
which facilities will serve to convert West San Martin's systém
from a hydropneumatic system to a gravity flow system.
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L0. ZRepayment of <the Zlstan Corporation advances for special
facilities may be deferred as provided in the opinion herein.

il. The annual limitation on reimbursement o2 the Zlstan
Corporation alvancezent for special facilities may be utilized
2s provided in the opinion herein.

12. Afcer the effective date of this order West Sazm Martin
is authorized to file the graduated one-time facilities fimancing
charge schedule to be collected from all new customers as
provicded in the opinion herein. Such filing shall comply with General
Order No. 96~A. The effective dave of the filed schedule shall be
five days after the date of filing. The filed schedule shall apply
only ©o service obtained on or after the effective date of the
schedule.

13. Westu San Martin is auvthorized an amnual managerial incentive
allowance as a deductidle operating expense as provided in the opinion
herein.

dd. Within forty-five days after the effective date of this
order, West San Martin shall file a revised tariff service area
map.’ '

15. West San Martin is authorized to accept the 12-inch
San Martina Avenue =ain extension :o-Mu?phy Avenué, and o .
provide water service, only if the main as contributed by the
Agency includes a 12 x 10 cross fitting at the San Martin=Marphy
Avenue intersection to enable West San Martin 0. subsequently

extend, or offer main extensions further eastward‘on'San,Martin
Avenue.
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16. The staff is directed to make a study of West San Martin's
rates and operations during the third year of operation under the
expanded system and to report back to the Commission with

recommendations.

The effective date of this order is the date hereof.

Dated

APR 2 ARH

s at San Francisco, California.
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BEXHIBIT "™3"
" West San Martin Water Works, Inc.
Projected Qrerating Expenses

“Ist Year 2nd Year 3rd Year Lth Year 5th Year

Operating Expenses . A
Salaries $ 5,300 36,00 37,290 $ 7,990 $ 8,690
Purchased Power 1,730 2,020 2,460 2,670 2,820
Q & M-Materials 290 350 390 430 470
0 & M-Contract 630 760 870 950 1,030
Office Supplies & Exp. 1,200  1,.00 1,580 1,700 1,830
Insurance | : 450 Lso L90 L350 450

" Req. Comm. Expense 670 670 670 670 670
Qutside Services 610 710 790 £50 910
General Expenses LS50 600 680 740 810
Vehicle Expense 650 - 830 950 1,040 1,130
Rental Allowances 500 900 500 500 900

Total Oper. Expenses 15,130 17,070 18,430 19,810




