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Decision No. 91733 MAY 61980 -----
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE S~TE OF CALIFORNIA 

Application of Antelope Valley ) 
Water Co. for authority to abandon ) 
its rights, privileges, and obli- ) 
qations to furnish water service ) 
to its Avenue E Lancaster area, ) 

Application No. 58734 
(Filed ~~cb 9, 1979) 

Los Angeles County, and Morse area, ) 
Kern County. ) 

------------------------------) 
Gibson, Dunn & Crutcher, by Ravmond I.. 

Curran, Attorney at Law, for applicant. 
Knapp, Grossman & Marsh, by Thomas A .. 

~oran, Attorney at Law, for Angela 
Bongiovanni, prot~stant. 

Robert M.. Mann, for the Com:nission sta:f':! • 

OPINION .......... - ..... ~~ ..... 
Applicant, Antelope Valley Water Company (Antelope), 

requests authority to abandon its certificate of pUblic con
venience and necessity and to be relieved o! its obligation to 
furnisl'1 water service in its Avenue E and Morse service areas 
located near :t.ancaster, California. Applicant states that: 
(1) it is not presently providing water service in either area; 
(2) public convenience and necessity ~o not now require service 
in these two isolated desert areas; (3) it hardly seems reasonable 
to require it to continue to stand ready to offer water service 
in these remote and totally undeveloped areas for the sole purpose 
of offering property owners an opportunity to speculate on the 
future value of their property; and (4) subject to Commission 
approval, it is ready and willing- to donate what remains of the 
systems to some entity or individuals, to be held in public trust .. 
for the benefit of the property owners • 
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Protestants state that: (1) they purchased. lots in the 
service areas in reliance on applicant's statements to the Department 
of Real Estate of the State of california that it would. supply 
Qomestic water service: (2) applicant's predecessor in interest 
received contributions of pumping plant and advances from the 
developers to construct distribution systems in exchange for the 
promise that water service would be provided by a public utility: 
(3) if applicant's request to decertify is qranted, their property 
will become worthless: and (4) since applicant entered into the 
transaction in the expectation that it could profit from the sale 
of water to purchasers of property, it should not be allowed to 
renege on its obligation. 

Al ternati vely, protestants arque that if applicant' s 
request to decertify is granted, then applicant should be ordered 
to: (1) donate all utility plant originally entrusted to it 
(pumps, pressure pwnp and tank, storag'e tank, ma.ins, and well site) 
or replacements tO,a mutual water company or public entity since 
this would avoid unjust enrichment to applicant and yet relieve 
applicant 1!rom an apparently uneconomic service area: (2) compensate 
purchasers of property who ~ught in reliance on applicant's 
promises of wat~r, compensation to be based on the present difference 
in market value between property with ane. without water: and (3) re
turn to protestants the $14,500 they ·contributed· to the system. 

Notice of applicant's plan to decertify the service areas 
was given to property owners in the Morse area ~ letter dated 
I>eeember 7, 1978 and property owners in the Avenue E service area 
by letter dated February 2S, 1979. The Commission received several 
letters of protest and public bearing on the matter was beld be!ore 
Administrative Law Juaqe B. Patrick in Los Ang'eles on Decceml:>er 17, 

1979. Notice of hearing was mailed to all property owners of record. 
The matter was submitted on Pebruary 20, 1980 upon receipt of briefs • 
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Testimony for applic~nt was presented by C. M. Brewer, 
chicf executive officer and ch~i=man of the bo~rd. of Antelope. 
Testimony for protestants was presented by property owners 
Anne Hadley, Hope Gentry, ~nd. Felicia Kosik, and by developer 
of the Avenue E service area, Angela Bongiovanni, who was 
represented by counsel. 
Historv 

Antelope was organized in 1956 by William N. Taylor 
who remained in control until 1966 when Dominguez Water Co~ration 
(Dominguez) acquired all the common stock of Antelope. Since ~t 
time, Antelope has been o~rated as a division of Dominquez. 
Avenue E Service Area 

This area, which i~ also kno·,m. as Recc=d of Survey 
No. 2346, consists of a parcel of land 100 acres in size divided 
into 40 two and one-half-acre parcels. This property was developed by 

Andrew Bongiovanni and his sister, Angela Bongiovanni, 'in 1957. 

In order for the Bongiovannis to sell their lots, they contributed 
certain p~ping equipment, including a well, and advanced S14,500 

to Taylor who in turn' installed a distribution system and organized 
a public utility W:I,ter comp~ny certii'icated by Decision No. 54354 
dOlted April l6, 195,7 _ The $14,500 .:l.r.lount was subject to :l refund 

agreement ~nd tho Bonqiovanni~ accepted Taylor ~s the solo obligor. 
Since tho time period (20 years) for ~aking refunds lapsed, the 
refund a9reemen't is no 10nger in issue. 
Morse Service Area 

This area~ which is also kno·~ as Tract or Record of 
Survey No. 2012, consists of a tract of land 160 acres in size 
divided into 60 parcels. This tract was developed by Marg~ct 

Morse in 1958. Taylor, who had by this time forced Antelope, 
undertOOk, subject to a rofund agreement, to construct a dis
tribution system. By Decision No. 57232 dated August 26, 1958, 
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applicant was authorized to assume Taylor's obliqations for 
facilities installed in the MOrse area. Refunds are not in 

issue since the time period (20 years) for makinq refunds 
lapsed. 
History of Water Service in the Areas 

Ca) Morse Service Area 

No request has ever been made for water service from 
any of the o'W'Ilers of the 60 parcels in that tract nor has ;m:y 

water service ever been rendered by applicant in that area. 
(b) Avenue E Service Area 

Water se=vice was provided to one of the parcels which 
was used,by the Bonqiovannis for a real estate office after the 
service area was certificated in 1957. Service to that one parcel 
continued_ for a number of years at least, but it is certain that 
by 1966_ the time when Dominquez aCqt.1ired the stock of applicant 
and took over its operation_ that service bad terminated and no. 
water service was l:Ieinq furnished. 

Since 1966_ no applications for water service have been 
received nor bas applicant rendered any water service in the 
Avenue E service area. Late in 1978 Hope Gentry _ o'Wner of one 
of the lots in the Avenue E service area, inquired about water 
service. Her testimony shows she had no immediate need for 
service but was concerned about her investment. Applicant responded 
tha tit was not in a position to serve. '1'his inqui::y prompted 
applicant to seek decertification of the service areas. 
Present Condition o£ Water Faeili~ies 

C. M. Brewer testified that when Dominquez took over the 
ownership and operation of Axl.telope in 1966, there was evidence that 

a complete water system had been ±nstal1ed in the Avenue E service 

.. 
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area and that the well site in the Morse service area had been 
improved with a well, tanks, and pump bousinq. Brewer further 
testified to the fact that over the years the pressure tanks from 
those tWQ sites had been sold by applicant and that one of the 
storage tanks had been moved to another location within applicant's 
service area. Brewer s.l.id tha.t he had no knowledge as to what 
had happened to any pumping equipment or other related faeilities 
which may have been installed by Taylor at the time applicant had 
been certificated. 

Turning to the question of the cost of refurbishing or 
replacing the syste=s, Brewer stated that a recent survey of the 
two service areas showed that the remaining facilities located 
there have suffered substantial damage and vandalism and that 
applicant would not be able to render water service in either of 
the areas without expendinq substantial sums of money. He 

estimated the cost of refurbishing the pumping system at approxi
mately S19,500 for each serviee area. He was unable to say how 
much it would cost to refurbish the distribution system. He 
estimated the annual revenue requirement at S6,560 per system. 
Addi tio:c.ally, Brewer was unable to sta'ce whether or not there 
is an adequate supply of water in the wells or,:if so, whether 
it is of a quality which would be allowe~ to be used for Qomestic 
water service under today's public health standards • 
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Discussion 

The issue before us is whether a public utility has an 
obligation to continue to stand ready to serve, unlimited as to 
time, a service area which has no consumers and is no longer viable 
when the only interest to be ~rotected is that of thQ property 
owners whose property values could be diminished by the absence 
of a public utility water system. 

Applicant contends that Commission Resolution No. ~4708 
dated August 28, 1979 supports decertification of unviable or 
marginally viable service areas. We disagree with applicant's broad 
interpretation and should explain that while the resolution does 
set forth the Commission's general policy on Class D water 
utilities, it is not an inflexible rule. The question of 
viability of a water utility is decided on a case-by-ease basis 
(Decision No. 91332 dated February 13, 1980 in Application No. 58763) • 

Protestants contend that Resolution No. M-470e is not 
controlling since it does not cover the facts in the ease before 
us, i.e., decertification on petition of the utility. While we 
agree with protestants that Resolution No .. M-470S, para<;raph (e), 

does not specifically mention decertification, it does set forth three 
tests for viability as follows: 

(1) Proposed revenues would be qenerated at a rate 
level not exceeding that charged for comparable 
service by other water purveyors in the general 
area; 

(2) The utility would be self-sufficient, i.e., expenses 
would be supported without their beinq allocated 
between the proposed utility and other businesses: and 

(3) Applicant would have a reasonable opportunity to 
derive a fair return on its investment, comparable 
to what other water utili~ies are currently beinq 
c;ranted • 
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Applying the above tests to the evidence be£ore us it , 
is quite clear that the Avenue E and Morse service areas are not 
viable systems ana are not likely to become reasonably viable 
i~ the foreseeable future because the evidence shows that: 
(l) there is no need for service now or in the ~ediate 
future: (2) there are no immediate prospects of development: and 

(3) the costs of refurbishing the systems are exeessive and it 
will not be possible to render serviee at compensatory rates 
whieh are reasonable. 

Protestants arque that: (1) it is a fundamental 
principle of law that a public utility cannot abandon its duty 
to serve its dedicated servicef! and (2) utilities have been 
compelled to deliver water even though it would impose a fin~~cial 

hardship.lf They also arque that even if a water utility has 

failed to maintain its equipment and ceases to function, that does 
not excuse it from domestic water service obligations within its 
deaicated service area.Y We have reviewed the cases cited and 
conelude that they are not on point since they deal with ri9hts 
of consumers to water service. We are not deciding the ri9hts of 

consumers in the ease before us, since the record is clear that the 

utility has no consumers and is not likely to have any in the 
foreseeable future. 

1I Br~wer v Railroad Commission (l922) 190 Cal 60~ Franseioni v 
Soledad Land and Water Company (1915) 170 Cal 221: Leavitt v 
Lassen Irrigation Co. (1909) 157 cal 82. 

y Pacific Wat~r Co. , ]).57705, A.40260 (1958) • 
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Protestants ~lso cite the c~s~ of ~ utility which wa~ 
ordered ~o provide w~ter service to compl~ining p~rties over the 
protest of ~~e utility, the evieence ~howing that the utility 
had m~de representations to complain~nts that water service would 
be available and that compl~inants acted in relianee thereon. 
We have reviewed the case cited which involved a proposed sub-

division to servl.~ 190 additional Qwellinq units in the city of Petall.l:la 
~nd the issue W3.5 the ability 0: ~~e utility to serve ~cause of 
insufficient water supply. Here again the controversy involved 
present and prospective consUCers who hae a need for water supply. 
We therefore conclude that this case cited by protestants is not 
on point. 

There was a suggestion in some of the written protests , 
filed and from protest~~ts testifying in person at the public 
hearing that they believed that applicant should have a continuing 
o~ligation, unlimited as to time, to maintain ~e faeilities' 
which were ins~~lled or to st~~d ready to provide the facilitie~ 
requir~d to r~nde: service. we agree with applicant's argument 
that it is unreasonablc~~o expec~ ~pplicant, having uneertaken 
to render water service in an area, the development of which w~s 
cl~arly speculative, should be required to continue to expend 
considerable sues of money for more than 20 years in order to be 

re~dy to render service in the' event that the development was 
eventually successfully completed. 

Turnin9 to p=~tcstant~' contention that if the Co~ission 
the ?urc~s~rs of property who bought in 

rcli~ncc on ~?plicant's promise of service should be compensated 

for diminution in the val-ue· of 'their land, we have to point out 
that for many years it has becn the policy or this Co~r.i$sion 

1/ California ~atcr Service Co. (1956) SS Cal PUC 285 • 
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th~t all risk of developing ~ water distribution syste~ for a 
:asidcnti~l subdivision should not be borne by the utility and 
its customers. This is reflected in Decision ~o. 64536 datc~ 

November 8, 1962 in the investig~tion of the W~tcr Main Extension 
Rule. Therefore, since the risk is placed on the devc'loper, it 
is axiomatic that a purchaser 0: a lot, whose rights as a consumer 
have not vested, h~s no better claim against the utility than 
the developer from whom the purchase was made. 

\ . 
~ 

Protestant Bongiov~ni's argument that applica.~t be ~ 
required to return t."le $14, SOO ··cont:ibuted" has no, merit. The 

money was advanced to applicant ~ndcr a 20-year, 22 percent of 
revenue refund ~qreement. Since no rcvanues wcre generated and 
the 20-ycar period lapsed, the Bongiovannis are not entitled 
to any refund._ This reflects the applieatio.~ of the Water 
~ainExtension Rule referred to earlier, which ?l~ces substantial 
risk on the developer. 

Protestants have suggested that it would be inequitable 
to allow applicant to bc relieved of its obligation to render water 
service in this area after the developer and, at least indirectly, 
the ultimate purchasers of the property had provided the funds for 
the facilities wit~ which to render such service. Such an argument 
overlooks the fact that the developer and the property o~ers have 
already benefited from the payment of such funds. Applicant for 
many years held itself in readiness to render water service to 
them and they had no need :or such service because they cho:c not 
to develop their property. No su~~estion has been made by any 
protestant or property'owner that applicant was not ready, willing, 
and able to render water service during the early ye~rz of its 
certification. This was demonstrated by the f~ct that, as Angela 

1 
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Bon9iov~nni t~stified, ther~ w~s water service rendered to one of 
her parcels ~fter applicant had been certificated to serve the area. 
It would be difficult to SU99~st a fixed period of time for which 
it would be reasonable to expect applicant to hold itself in 
readiness to serve, but we believe that a period of more than 20 
years is c'~arly unreasonable. 

Findinas of Fact 
1. There arc no consumers taking water service in either 

serviee area. 
2. Th~re has been no request for water service since 

Dominguez took over applicant water comp~~y in-1968. 
3. There is no evidence of development occurring within 

the service areas in the foreseeable future. 
4. No present or future need for wat~r service in either 

service area has been demonstrated. 
S. Both water systems have been vand~lized, are dilapidated, 

and will require larg~ expenditures if they have to be refurbished. 
6. Because of the large expenditures required to refurbish 

the systems, water service cannot be rendered at reasonable rates 

which are compensatory to the utility. 
7. The Avenue E and Morse service areas cannot support a 

viable water system at the present time or in the foreseeable 

future. 
S. Applicant has no duty to indefinitely continue to 

maintain facilities to serve ~ speculative development which 
has no consumers either presently or in the foreseeable future. 

9. The Commis~ion's own policies favor the decertification 

of unviabl~ systems serving no consumers. 
10. Applicant's request to ab~ndon its certificate of public 

convenience and necessity sho~ld be granted. 

11. Applicant ~4Y aban~on the pumping and distribution 
systems "and well sites • 
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12. Applicant is ready, w1l1inq, and aJ:)le to transfer and 
assi;n all of its interest in the remaininq water production 
and distribution facilities in each of these areas, without cost, 
to some entity desiqnated by the Commission such as a property 
owners' aSSOCiation, a mutual water company, a public district 
or the individuals, or their successors, who made the faciliti~s 
available to applicant, to be held in public trust for the 
benefit of the property owners in each of these areas. 

13. If there is a need for domestic water service in one 
of these areas at some future date, the transfer and assignment 
of these remaininq facilities will enable the then owners of the 
land in each area to cooperate and create some entity, whether 
public or private, to renovate the facilities and to provide 
whatever additional facilities may be required so that the owners 
of the land in these areas will be able to obtain water service. 
Conclusions of Law 

1. A water utility does not have a contS~uinq obliqation, 
un1imi ted as to time, to maintain facilities which were insta.lled 
and to hold itself in readiness to serve a speculative development 
which has no consumers and where no present or future need for 
water service has l:>een demonstrated. 

2. PUblic convenience and necessity do not now require 
water service to be provided to the Avenue E and Morse service 
areas. 

3. The application should be qranted. 

' . 
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o R D E R 
----~--

IT IS ORDERED that: 

1. After the effeetive d~t¢ of this order, ~pplicant, Antelope 
Valley W3ter Compnny, is authorized to ~bandon and discontinue water 
service in its Avenue E ~nd Morse service areas and to c~cel tariff~ 
for service therein. 

2. Applicant is authorized to abandon the remaining water 
f~eilitie~, including the well= and well ~ite~, so as to relieve 
applicant of the continuing obligation to pay taxes on these 
facilitie~. 

3. If the authority herein gr~~ted i~ exercised, applicant 
shall, within thirty day~ thereafter, notify this Co~ission in 
writing of the date of su~h discontinuance ~f ~ervfce and of its 
compliance with the terms of this order. 

4. Within thirty days after the date of thi$ order, applicant 
shall notify in writing each and every property owner of record 
affeeted by this order that: 

(a) It has abandoned water service in ~ccordancc with 
the authorization granted herein. 

(b) It is rea~y, willing, and a~le to transfer and 
assign all of its interest in the remaining 
water production and dis~ribution facilities 
in each of the service ~reas, without cost, to 
some entity designated by the Co~~ission such 
as a property owners' ~ssociation, a mut~al 
water company, a public distric~ or ~he 
individuals, or their successors, who made the 
facilit:ic.s available to applicant, to be held 
in publiC trust for the bene!it of the property 
owner~ in each of these areas. 

\ 
J 
\ 

Applicant shall file with this Co~ission a certified statement that 
such notiee has been duly given, within ten days thereafter • 
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~ 5. Upon due compliance wi~h all of ~he foregoing require=en~s 

~ 

• 

of this order, applicant shall stand relieved of all further public 
utility obligations and liabilities in Record of Survey No,s. 2012 
~nd 2'46 in connection with the,opera~ion of the public u~ility ~ 
water system~ herein authorized to be abandoned and service therefrom 
discontinued .. 

The effective date of this oreer shall be thirty days 
a.fter the do. to hereof." , 

Dated MAY ~ ~ t S ~ , ~-l'~' ,a an .ranClSCO, I,;d. l. .. orn~. 
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