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Decision No. 91824 MAY 20 1980 

BEFORE Ta ?UBl.IC U'!II.I'!IES COMMISSION OF '!~ S'!.AIE OF CALZFOR:.'"UA 

Investigation on the Commission's own ) 
alotion into the operaeions, rates, )) 
charges, and practices of RICH DOSS, 
INC., a California corporation, ) 
formerly RICH DOSS 'tRUCKING, an ) 
individual; Dt~'ID LUMBER CO .. , a ) 
C~lifornia corporation; RICK BEIlFUSS ) 
and GARY HANSEN, a partnership, doing ) 
business as COMPASS loti'MBtR PRODUCTS; ) 
~JY LAvr.:&1:Y, JR., an individual, doi:lg ) 
business as SUNOL FORES: PReDUCIS; ) 
MLLEEER Lm-tBER CO., a California ) 
corporation; and CAl.-wAII MOLDL~G ) 
COMPA.~, a california corporation. ) 

-------------------------------) 

OII ~o. 45 
(Filed May S, 1979) 

Silver, Rosen, Fischer and Stecher, by 
MieMel J. Steehe-:, Attornev at Law, 
for Rich Doss, !nc., :espondeut. 

Elmer Sj ostrom, Attorney at law, and 
E .. Hjelt, for ehe Cocmission seaff. 

O?INION 
--~-------- .... 

Statement of Facts 

, 

• 

By its order dated May 8, 1979, the Cocmission instituted 31l 

investigation ~to the operatioQS, rates, charges, and practices of 
Rich Doss, Inc., formerly Rich Doss, an individu.al doing business as 
Rich Doss 'I::ucking (Doss), Wand l.um:,er Co. (I:w.a:ce), Rick Beilfuss 
and Gary Hansen, partners doi:l.g ousiI:.ess as Cot:;>ass l.umDer ?=oellcts 
(Compass), Guy Lavere,., Jr .. , an inaividual aOi:lg business as Sunol 
Forest Products (Sunol), Kelleher Lccber Co. (Kellecer), ana Cal-Waii 
Mold.ing Company (Ca.l-'Waii). !he purpose of the investigation waS to 
dece~e Whether, in violation of Sections 36~7 3667, 3668, and 3737 
of the Public Utilities Code, Doss had t=anspor:ed shipments of lumber, 
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including split pickups and split delive~ies, for =espouceuts Inland, 
Compass, Sunol, Kelleher, and Cal-waii in soce instances withou~ 
charge by the device of free loads or failing to issue =reighe bills, 
and in other inseances at less than. Qini:~ rates by assessing rates 
and charges less than those applicable to split ?ic~~s aed split 
deliveries, and Whether, in violation 0: Section 366~any of the 
above-named shipper respondents hac sought or obtained t=anspor:atio~ 
of lumber by Doss at less than applicable ~~~ rates. A furthe= 
purpose of the investigation was to determine, in the event violations 
were found to have occurred, whether the provisions of Public Utilities 
Code Sections 3800 and 3774 should be invoked to order collection of 
the undercharges, impose fines, and/or order cancellation, revocation, 
or suspension of all or part of Doss's operating authority, and whether 
Doss should be ordered to cease anQ desist froQ any anlawful operations 

• and practices. 
Doss is engaged tn the business of transpor~ing property for 

compensation over the public highw~ys of this Staee pursuant ~o radial 
higa.vay cOcm:tlOn carrie:- a.uthority, and a pe:::nit to operate as an 
agricultural carrier, both issued Oy this Commission. Per:des T-125, 
317 were t=ansferred to Rich Doss, Inc., a Califomia corporation, 

• 

from Rich Doss, an individual doing business as Rich Doss Trucking, 
on January 27 1979. Rates applicable to his co==on carrier authority 
are found in Mini:tum ?..ate Tariffs Nos. 2 and 15. During the period 
involved in this investigation, Ju:r:.e 1, 1977 through September 30, 1977, 
Doss employed three drivers. His Wife and a partti::1e bookkeeper helped 
to :naintain car=ier records. Doss r::.aintains an of:ice .and yard at 
3809 Stony Point Road, Santa Rosa. A$ of March 23, 1978, Doss operated 
one truck, ~NO tractors, and five flatbed trailers. In 1917 he had 
gross operating revenues of $1,026,299, and paid $644,973 to 
subhaulers • 

-2-



• 

• 

• 

OII No. 4S ALJ/ ek 

A public hearing was held in San Francisco on J~ly 17, 1979 
before Adminis~rative Law Judge John 3. Weiss at which time ~he case 
was ~ubmitted subject to receipt of a stipulation (received by the 
Judge September 21, 1979). At the he~ring the seaff asser~ed and 
through two staff wicnesses presented evidence tending to show that 
during the July, August, and Septec.be:=- 1977 period covered by the 
staff's investigation, Doss: 

1. Bad provided free transportation services 
to respondent shippers Inland, Compass, 
Kelleher, and Cal-Waii in the am.ount of 
$2,453.35; 

2. Had delayed bill~g or collecting until 
Mayor June of 1978, well after the staff's 
investigation period, for transportation 
services provided respond~t shippers 
Inland, Compass, Sunol, and Kelleher in the 
aQount of $lO,708.75; and 

3. Bad tmdercharged through miscalculations of 
split pickup and split delivery charges for 
transporta~ion services provided respondent 
shippers Inland, Cocpass, Sunol, and 
Kelleher in the amount 0: $6,170.70. 

Evidence during the hearing established that this proeeeGing is the 

first instance of a Comcission investigation leading to an alleged 
violation of the Public Utilities Code by Doss. Evidence was also 
adduced tending to show t~t while Doss r~d been cooperative during 
the investigation, not all of ehe doet:meue.a~iou requested had been 

provided the seaff inves~iga~or until the second or third visi~ in 
June and July 197~respectively, following the ini~ial v;~it and 
demand in January, 1978. 

After subtnission of the staff's case in chief, Doss f s counsel, 
with concurrence of sta:f counsel, presen~ed an informal recitation of 
the factual backgro~d of the events and aces involved 3$ he vi~~ed it • 
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He seaeed ehat du=ing ehe ~arly stages of Doss's venture into l~er 
:rucking, Mrs. Doss rlrtually r~ the e:1ti=e bookkeeping fU:l.ction out 
of their Novato home and was responsible for =aintaining files, issuing 
freight bills, and handling collections. It was du=ing this period of 
time that Mrs. Doss became pregnant, he stated, the baby being delivered 
June 15, 1977 _ Consequently the bookkeeping becac.e chaotic. Counsel 
went on to relate that in May 1977 the Dosses also ooved to Santa Rosa, 
and Doss suffered an accident requiring ampctation of several fingers. 

Doss's counsel then asserted that the undercr~rges did not 
result from culpability; that there waS no intent to withhold or delay 
issuing freight bills or make collections, or any intent to undercharge 
for split deliveries. Rather, he asserted, the undercharges were a 
consequence of personal difficulties and ail::lents, chaotic bookkeeping, 
and lack of adequate personnel.. Counsel pointed out that the operation 

• was now cleaned up, and that new procedures, a fullti:ne bookkeeper, a 
parttime consultant, and services of a tariff service agency would 
prevent futu:e problems. Sttessing lack of specific intent and 
culpability, c01.1'D.Sel argued tllat revocation of Doss's operating 
authority was not warranted in this pro<:eeding, pointing out the 
alternative of a maximum punitive fine. 

• 

Regarding the undercharges disclosed by the investigation, 
counsel offered to stipulate that Doss be ordered to collect ::e total 
$19,332.80 involved fr~ the respective respondent shippers. Further, 
pursuane eo Seceion 3800 of the Public Utilities eoee Doss would agree 
to pay 3 fine into the State !reasu:y eo ehe credit of the General F~Q 
in the ~ount of $13,162.10 for the free loads involved. In addition, 
Doss would also pay a fine of $6,170.70 to the Seate Treasury to tbe 
credit of the Gene~al Fund for the split delivery uneercbarges involved. 
Finally, as an alternative to any cancellation, revocation, or suspension 
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of his operaC::i.D.g pe't""'-its, Doss 'Would agree to pay t,he Cl.aXi::tum $S, 000 
punitive fine provid~d for under Section 3774 of the Public Utilities 
Code _ However, arguirJ.g that Doss's operations do not 'generat:e any 
substantial volume of net income, cotmSel proposed that Doss be 

required to pay the $13,162.l0 fine related :0 the free loads and the 
$5,000 punitive fine a~ che rate of $1,000 pe:: ClOnth to begin 30 days 

after the effective date .of, the Coomission order in this 
proceeding. He further proposed that the $6,170.70 fine related to 
the split deliveries be paid within 15 days after collectio~ of the 
respective am.ount:s froe: the in~lolvee! respondent shippers. 

Staff counsel agreed to and joined che proffered stipulation 
as ,an equitable foundation for a proposed Co~ission order, whereupon 
the AdClinistracive law Judge di=ected Doss's counsel, in conjunction 
with staff counsel, to prepare a formal written stipulation 
memorializing the agreements for subsequent ~resent3tion to the bench. 
On September 21, 1979 the parties signee! the stipulation and delivered 
it to the Adminiscracive Law Judge who made it part of the record in 
this proceeding as lace-filed Exhibit No.9. 

Respondenes Inland, Compass, Sunol, Kellehe'r 7 and Cal- ';;ai1 
did not answer or appear as parties at the hearing. However, in 
response to a specific question from the Adciniscrative La~ Judge, ~he 
staff witness who perforced the investigation testified chat: he had 
found no evidence of culpability on the part of the respondent 
shippers in his investigation. 
Discussion 

The staff-sponsored evidence included four volumes (bound as 
two) containing ?hotocopies of freight bills .and underlying documents 
relating to :he asserted underchzrges a::ribu~able to each respondent 
shipper for transportation during the t:hree-~nth period of the 
investigation. In addition to the bound volumes, five folders were 
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submi~~ed7 each con~aining s~rized data derived from the bound 
volumes. A separate folder pertained ~o each of the five respo~dent 
shippers named. Each of ~he folders, except that relevant to Cal-waii, 
conta~ed three sections; one section for each of the three major 
types of violation involved. ~ each folder the first sec~ion covered 
delayed billing and collections, and for each delayed billing or 
collection there was developed a comparison of the actual rates and 
charges from the freight bill and t~e legal cin~ rates and charges 
which should have been charged for :he cr~nsportation represented in 
the exhibits. In each folder the second section covered ciscalculations 
of split delivery charges, and for each billing involved ~he:e was 
developed a comparison of th~ actual r~tes and charges cade by Doss 
and the legal minio~ rates and charges w~~ch sr~uld have been charged. 
In each folder the third section covered unbilled free loads, and for 

• each unnumbered and unbilled sbipoent there waS de?eloped a comparison 
of the rates and charges set forth on the unnumbered freight bill and 
the legal mini~um rates and charges which should have been charged. 
The Cal-Waii folder coneained only one shipcen~ i~em; :hat being an 
unbilled free load, and it was sicil~rly covered. 

• 

In that Doss s~i?ulates to the staff's eally of ~dereharge 
violations in all three categories, in effect he concedes their 
occurrence ):/ No appearances r..avi:l.g been :lade by any 0: the responcer:.t 
shippers to take issue ",with ~he sea:! interpretation of the rates "o+1hich 

1/ - Stipulations as to a fact are the S3ce as conelusive proof of 
that fact. See Califor:lia Jurj Iest1:t:-:tiotlS, Civil No. 1 .. 02; 
and Witkin, california Zvid~ee, 2nd Zd. Section 50S.-
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• 
should have been charged, we will accept the staff computation of 
$19,332.80, the amount stipulated to by Doss, as being the total of 
the undercharges applicable to the shipcents in issue, attributable 
as follows: 

Inland 
Compass 
Sunol 
Kelleher 
Ca.l-Waii 

$10,l23 .. 29 
4,306.73 
2,839.55 
1,913.23 

150.00 
$19,332 .. 8<5 

and will direct Doss to collect these undercharges, to the extent they 
have not ~lready been collected, froe the respective shippers in 
accordance with the mandatory collection provisions of Section 3800 of 
the Public Utilities Code. 

Although Doss asserted, through his attorney, 1:hat there 
~was no intent to charge lower than legal rates, that the free loads 
~ere the product 6f Doss's personal and facily difficulties and 

ailments, chaotic bookkee?ing problems, and lack of adequate persol'lXlel, 
and that the split delivery undercharges were attributable to use of a 
wrong rate column sheet, the carrier no~e:heless elected not to proceed 
through hearing on these issues acd stipulated to his acceptance of a 
fine in the acount of the ~dercharges. !he violations involvec in 

this shore erxee-conth period were eu:erous and suffici~tly ~epeti~ious 
to raise seriocs ~uestions regarding the adequacy of :h~ exeulpatory 
explanatio~ offe~ec. Taking ~eo consicer2eion t~e seriousness 0: 
the issues raised, ehe above reflections, and the stip~lation willingly 
entered ~to, we see no reason ~ this case· why a f~e of $19,332.80, 
an amount equal :0 the undercharges, should n01: be levied upon Doss as 
provided in Section 3800 of the Code • 
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Left for resolution is t~e matter whether we shoele y uoder 
proviSions of Section 3774 of the Public Utilities Code, cancel, 
revoke, or suspend Doss's operating a~thority, or whether, in the 
alternative, we should ~ose a punitive fine. In the stipulation 
offered by the parties a $5,000 punitive fine is recommended. Of 
course, while ~ stipulation will not be allowed eo control the actio: 
of the Commission or to determine any judg:ent we render,l/ it ~ill 
be ve~ persuasive in assisting ~ to an equitable dete==ination. 

In admeasuring a penalty to be ~osed the Cocmission will 
always consider the question of willfulness in the conduct involved 
(Progressive Transportation Co. (1961) 58 C?UC 462). And where there 
is no indication that the undercharges were willful or for the purpose 
of undercutting coopetition, a punitive fine need eot be imposed 
(Jack Robertson (1969) 69 CPUC 563). Here, considering the lack of 

~ any prior vio13tions in Doss's lumber hau~ing operation and his 
cooperation during the investigation, we do not conclude that the 
violations, diceate cancellation, revocation, or suspension of Doss's 
operating authority. But the sheer number of free loads involved 
alone, for exacple~ give rise to ve~ serious questions of patteruec 
violation of the Code. There ~ould appear to have been more involved 
t~n mere occasional neglect or a lax approach to bookkeeping 
obligations. By electing not to pursue any defenses open to h!.:n i: 

1:.1 

• 
Parties to a proceeding cannot ar=ogate to thecselves a ComQission 
function or oust t~e Comcission of the jurisdiction given to it by 
ehe Code • 
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favor of voluntarily joining ~to a stipulatio~ which accepts the 
staff's tally of ~dercharges alleged and set forth in detail fn 

the staff's evidence presented at the hearing, a:d recoccending 
impOSition of the oaxicUQ $5,000 punitive fine ope~ under Section 
3774 of the Code, respondent concedes that there is ~o need to plucb 
ootives nor test the exculpatory ~~lanations f~her •. ~or will we. 
We will adopt the recocmendation contained in the stipulation an~ 
will impose the $5,000 QaX~ punitive fine upon Doss as provided 
under Section 3774. 

Although Doss already has billed and collected $10,708.75 
of the $13,162.10 involved in the free loads, these une~reharge 
collections ap?~rently are no longer available to pay toward the 
Section 3800 fine we will impose. Fu=the~ore, Doss's oper~tions 
allegedly do not generate any suoscantial volume of net ineoce. 

~Since it is ~o no one's interese to force Doss out 0: existence 
by insisting upon iomediate pay:lent of the fines imposed, we will 
accept the stipUlation proposal tha~ we schedule payoe~t 0: the 
$13,162.10 free load and Section 3774 $5,000 punitive fine ou~ of 
forthco~g proceeds of the operation. Doss will be ordered to pay 
this $18,,162.10 fine at the rate of $1,000 per month, the flist 
payment to begin 30 days after the effective date o=.~he oreer of the 
Commission in this proceeding. !he fines related to the split 
delivery undercharges acounting to $6,170.70 will be paid wit~ 

• 

15 days after collection of eae~ shipcent acount from the respective 
shippers. 

In that the staff tesc~ony was that it had discovereG no 
evidence of collusion beeween Doss and the shippers involved, we 
will co~elude that such lack of evidence disposes of the Section 3669 
aspect of the inseant investigation • 
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Fi~din3s ~f Fact 
1. Doss is engaged in transporting property for cOQ?ensation 

under authority granted by this Commission. 
2. During the inclusive period July, August, a:l.d Septec.ber 1977, 

Doss furnished transportation services in part free of charge or in 
pare at less than che lawfully prescribed QiniQ~ rates, and shi~r 
respondents received transportation services without payment or paid 
less than the lawfully prescribed min~uc rates for th~, resulting 
in undercharges totaling $19,332.80, ascribable as follows: 

Inland $10,123.29 
'Coc:zpass 4,306.73 
Sunol 2,839.55 
Kelleher 1,913.23 
Cal-waii 150.00 

$19,33t.~ 
3. Doss, .after the Corrcission staff investiga. t ion" but prior to 

the hearing, had billed and collected· $10,708.75 of the $19,332.80 
total of the undercharges. 

4. At the July 17, 1979 hearing in San Franciseo Doss eleeted 
not to proceed with a defense, and sti?ulated to the above seated 
undercharges. 

5. Doss generally cooperated ~ith the staff during the staff 
investigation leadtng to this proceeding. 

6. !he sheer number of free loads and delayed billing shipcents 
made during the three-month period involved precludes, in the absence 
of some defense, a finding of a lack of will~ul i:l:ent. 

7. !he staff ciseovered no deg=ee of culpability on ehe par: 
of the shipper respondents ~ ehese undercharges. 

8. The records of this Cocmission ?ert.ai:ling to Doss show 1:0 

prior infractions resulting in investigation leading :0 charges. 
9. Doss has un<iertaken appropriate s:e:>s to insu=e :ha" t:"ese 

violations should not occur aga~ • 
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Concl~sions of ~w 

1. Doss violated Sectior~ 3664, 2667, and 3737 of the ?cblic 
Utilities Code by providing free loads ~nd by charging less than the 
lawfully prescribed cin~um rates for these transportation services. 

2. Doss should be required to bill and collect the $8,624.05 
balance of the ~dercbarges outstanding 0: the $19,222.80 total, and 
~hould be requirce to pay a fine pursuant to the provisions of Section 
3800 of the Code in the a:ount of $19,332.80. 

3. Doss should be required to pay a punitive fine pursuant to 
the provisions of Section 3774 of the Code in th~ aoount of $5,000. 

4. Doss snoule be pe~:ted to pay the $13,162.10 portion of 
the $19,332.80 fine attributable to free loads, and the $5,000 
punitive fice, in scheduled $1,000 monthly payoents. The $6,170.70 
portion of the fine attributable to split delive~J ~dercharges should 

• be paid within 15 days after collection froe respective shipp~rs. 

• 

S. The Commission expects that Doss will proceed procptly, 
diligently, and in good faith to pursue all reasonable measures to 
collect the respective underc~~rges. !he s~a=f 0: ~he Cocmission 
will make ~ subsequent field inves~igation into the ceasures ~aken 
by responden~ Doss end the =esul~s thereof. If there is reason to 
believe that res?ondent Doss or his attorney has not oeen diligent, 
or has not take~ all reasonable :easures to collect all ~~derchar¢es, 
or has not act<2c, in good :aith, 't~e Com-.i,ssion will reopen this 
proceeding for the pu:::pose of for::.ally in~t.!iring into the ci=el.:CStances 
and for the p~ose of dete==~ing whether fur~her sanctions should be 
imposed. 

6. Doss should be ordered to cease ~nd desist =roa any and all 
~lawful operations and practices in the :~ture • 
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ORDER. ----.--
IT IS ORDERED t::l.l t : 

1. Rich Doss, Inc. s~~ll pay to this Coc=issio~ a fine of 
$19,332.80 pursuant to the provisions of Public Utilities Code Section 
3800, a~d a punitive f~e of $5,000 purs~nt.to the provisions of 
Public Utilities Cod~ Section 377". Of these fines $18,162.10 shall 
be paid $1,000 per month to begin thir:y (30) days after the effec:ive 
date of this order; and the re=aining $6,170.70 shall be paid 
within fifteec (15) days after collection of the outstanding 3count 
due from each respective shipper-respondent undercharged for split 
deliveries. 

2. Rich Doss, Ine. shall take such action, including legal 
actio~, as may be necessary to collect (1) the $0,170.70 unde=charges 
as found by this Co~ission to be outstanding attributable to split 

.deliVery shipcents, and (2) the $2,453.35 balance of undercbarges as 
found by this Commission to be outstanding attributable to free load 
Shipments, and shall notify the Coc::dssion in tor:iting upon coll~ction. 

3. Rich Doss, Inc. shall proceed procptly, diligentlj, and in 
good faith to pursue 311 reasor~ble oeasures to collect the 
undercharges. In ~he event undercharges ordered to be collected by 
paragraph 2 of this order, or any part of such undercharges 1 remain 
uncollected sL~ty days afcer the effective date of this oreer, 
Rieh Doss, Inc. shall file with this Cocoission, on the first Monday 
of each ~nth after the end of ~he s~:j days, a re?ort of the 
undercharges re:aining to be collected, specifying the action taken 
to eollect such undercharges and the result of such action, until such 
undercharges have been eollected in full or until further order of the 
Coc:xmission • 
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4. Rich Doss, L~c. sb~l: ce~se anc desist f=o~ ~~y a~d all 
~~l~wful o?~racions a~d practices. 

5. The order L~ti:~:i~g investigation as to res?onde~: 
shippers Inland t~be= Co., Rick Beilfuss anc Ga=y EZnsen, ~ 

ptlrtnershi?, doing blJsiness .lS CO:l?tlSS Luci>e= Products, G~y Laverty, 
Jr., ~n individual doL~3 b~siness ~s S~~ol Forest ?=od~c:s~ ~lle~e=' 
Lumbe:: Co .. , and Cal-I-laii Xoldi..""l.g Co::::p.:r::.y is ter=in.~:ee. 

The Executive Direc:o:: of the Co~ission is directed to 
cause ?ersonal s~rvice 0: this order :0 be :ace u?on ~es?ondcnt 
Rich Doss, Inc., ~nd :0 c~use service by ~il of this oreer to be 
made upon all other r~s?onden:s. !he effective date of thi~ order 

. as to each respondent s~~ll be thirty days after co::::pletion of 
service on :~~t res?~ndent. 

Dated MAY ?() ~Q~n a: S~n Francisco, California • 

• 


