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Decision No. 9:1.850 June 3, 1980 

BEFORE THE PUBLIC UTILITIES CO~SSION OF THE STATE OF CALIFORNIA 

Investigation on the Commission's own ) 
Motion into the Rules Pertaining to ) 
Underground Extcnsions to Co~~crcial ) 
and Industrial Developments and to ) 
Individual Custo~crs of ~ll Electric ) 
and Communications Public Utilities in ) 
the State of California. Investigation) 
on the Co~ission's own Motion into l 
Vwndatory ~equirements for Underground 
Bxtensions. . 

----------------~--~-----) 

Case No. 8993 
(Rco?cncd November 9, 1978) 

An~earances at Reopened Proceeding 

H. Clinton Tinker, Attorney at Law, for Southern California 
Edisor". Company; Thoma.s F. Mulvaner, Attorney at Law, for 
San Diego Gas & ~lcctric Company; William K. Mullen, for 
Continent~l Telephone Com~ny of Cali:ornia; D~ne G. Henry, 
Attorney a t Law, for The P:J.cific Telcphone and Telegr:J.ph 
Com~ny; and ~lcolm H. Furbush and Bernard J. Della ~nta, 
Attorneys at Law, for Pacific Gas and Electric Com~ny; 
rcspondents. 

John Har~cr, Attorney at Law, for Corona ~nd Co~any; 
Robert M. Deskv, Attorney at Law, for Boise Cascade Home 
and Land Corporation and Boise Cascade Recreation Co~unities 
Corporation of Delaware; Harvev Diemer) Attorney ~t taw, 
for Dart Industries; ~nd ?reQ A. Strauss, fo= 
!ho~s R. Porter, cb~ The Deerwood Corporation; 
interested parties. 

Peter F~irch11d, Attorney at Law, 3nd Vladis13v Beve, P.E., 
for tnc Commission staff . 
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OPINION O~ REOPE:{ED PROCEEDING 

Summary 
By Decision No. 81620 (1973) is Cal PUC 321 in this 

proceeding the Commission exempted residential subdivisio~s ancl 
and real estate developments for which (1) a ~ster pl~n, 
preliminary ~p, or tent~tive map was filed with the appropriate 
local authorities pursuant to the Subdivision Y~p Act before 
May 5, 1970 and (2) an agreement for overhead service was entered 
into with the utility .. before Y~Y. 5, 1972, frot:l the ::equire-:\ent 
that electric and telephone line extensions to new residential 
subdivisions should be ~naergroun~ed, as provided in Decision 
~o. 77187 (1970) i1 C?UC l34. In this decision the Co~~ssion 

rescinds such exemptions because: 
1. By specific provisions-in the line extension 

agreements the part~es have been put on notice 
that such exemption provisions can be modified 
or termiMted . . 

2. The costs of conversion from overhead to 
underzround lines are considerably higher than 
the costs ~f constructing underground lines 
initially in residcnti~l subdivisions. 

3. Contil"'.uation of the exemptions would pcr~tU3te 
construction of utility distribution facilities 
in many areas in a ~nner inconsiste~t with the 
unclcrgrounding requirements imposed elsewhere. 

4. The exemption provisions were contemplated to be 
gr~ce provision~ of limited short-term du=ation. 

5. Development of the tracts covered by the exemp. 
tions h~vc proceeded at ~ slower rate t~n 
conte=plated at the time the exemptions were 
adopted. 

6. It is in the public interest and the time has 
come to terminate such exemptions • 
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Introciuction 

On November 4, 1969, in Decision No. 76394 (Case No. 8209) 
70 CPu.c 339 we found that electric and t:clcphonc line e:<t:ensions to 
new residential subdivisions should be undcrgrounded. 

On ~y 5, 1970, in Decision No. 77187 (Case No. 8993) 
71 CPUC 134 wc ordered that such cy-tensions be undcrgroundcd, unless 
we authorized a devi~tion from th~t requirement. 

On July 24, 1973, in Decision No. 81620 (Case No. 8993) 
75 C?UC 321, we s?ccificd the circumstances und~r which exco?tions 
were autborized. One such ex~mption proviccs for those residcnt:ia1 
subdivisions nne real 'CstZltc deva1op:-:cncs for wbich (1) a ::IOlstcr 
plan, prcli~ir~ry ~?, or tent~t:ive map was filed with the appro­
pri3tc local authorities purs:.l.lont .to the Subdivision Y..::p Act before 
~y 5, 1970 nnd (2) an ~grceocnt.£or overhead service was entered 
into with tbe utility before Y~y 5, 1972 . 

In light of the lingering nature of this exemption, and 
because of our goal to h.:lvc all c!i:stributi'on facilities eventt.:.llly 
undergrounded, by Decision ~~. 89636 dated Nove~ber 9, 19i8, w~ 
reopened Case No. $993 for the limited and sole purpose of clcter­
mining wh~thcr the exemption from the requirement of ~ndatory 
undergrounding ordered in Decision ~o. 81620, ~t those residential 
subdivisions and re~l estate devclo?ments for which (1) a master 
plan, preliminary :roO?, or tent~ tive ::-.ap was filed with the appro .. 
pri~te local authorities pursuznt to the Subdivision Y~p Act on or 
prior to Y~y 5, 1970 and (2) on ogreemcnt for overhead service was 
entered into with the utility on or prior to Y~y 5, 1972, should 
be terminated . 
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After due notice to ~ll the parties to this proceeding, 
including 13 respondent electric utilities ~nd 33 respondc~t 
telephone utilities, and to ~ny other persons who had expressed 
interest in the proceeding, public hearing was held on February 28, 
1979, at San Francisco, before Ad~inistrative Law Judge Gill~nders. 
Respondents ?~cific Gas ~nd Electric Com~ny (?G&E) and Southern 
California Edison Co~~ny (Edison) presented testi~ony. S:~tements 

were received from intcrestcc parties: Boise Cascade Home and ~nd 
Corpor~tion (Boise), D~rt Industries (Dart), Coron~ Land Company 
(Corona), and Deerwood Corporation (Deerwood). Boise presentee 
four exhibits and Corona presented one exhibit. Our staff (st~ff) 
presented no testi~ony"or any forc:-~l reco::l::l(!nd~tion. The !:'l.1tter 
was submitted on February 28, 1979. 
Steff's Hotion to Set Aside Submission 

On Y...,'ly 13, 1979, staff. for':'lally petitio~ed purs1Ulnt to 
Rule 84 of our Rules of Practice and Procedure tt~t the proceeding 
be reopened for tbe purpose of entcri.'ng <l st~tcmcnt: of position. 
In support of its ?e~ition, st<lff averrcd that preparation of the 
proposed state:cnt had not been possible until presentation of 

, 

evidcnce w~s completed. The statement itself, filed concurrently 
with the petition, dacia'red th~t, since no evidence was adduced 
by any party during the subject hearing On the basis of which the 
i~pact of undergrounding on the develop~ent of properties currently 
eligible for the subject ey.e~ption could be co~clusively cetermincd, 
no change was warranted in the position advocated by staff at the 

hear:i.ngs held in this proceeding in 1970. At that time staff recom­
mended that, in the absence o£ compelling reason to the contr~ry, 
all extensions to and within rcsidcn:i~l subdivisions be constructed 
underground. Therefore, staff's statement continued, the subject 
exemptions should be terminated as of Y~y 5, 1980. This date of 
termination would allow these exemptions to be in effect for a 
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period of ten years. Sl.:Ch a period, concli!ded staff, would serve 
to properly balance both p~blic and private interests in this matter. 

Response to staff's petition was received fr~ four 
parties: l?G&E, Boise, D~rt, ane Continental Telephone Company of 
California (Continental). All four expressed opPOSition. In its 
response, ?G&E alleged that the petition failed to allege any new 
Qaterial evidence to be adduced, and that no evidence presented at 
the hearing just:ifiee te::mina:ing the subject exe~ptions. Boise 
alleged that the Coccission's order last reopening this proceeding 
failed to provide proper guidance for t:he conduct of the hearing, 
that insufficient opportunity had beer. provided the parties to 
comment on staff's proposal, and that the evieenee presenced at: 
the hearing was entirely contrary to staff's position and staff 
counsel abdicated his responsibilities of info~ng participants 
and the public oc the issues to be discussed in the hearing • 

If the proceeding is reopened, Boise requests t:hat staff 
counsel be required to set forth a substantive me=orand~ together 
with staff reco~ndations defining the issues before ~be 
Commission and seek s~bstantive'test:iQony ir~ anc for a broader 
spectrum of the industry and the concerned ~bers 0: the publiC. 
Dart alleged that the grounds subcitted in support 0: stafffs 
position are clearly untrue; and tOat,therefore, the petition 
should be denied. In the event the peti~ion is granted, Dart 
requests that further hearings be held in order to permit the 
introduction oi rebuttal evidence. Continental finds it bard to 
believe that the staff is seriously suggesting that: we could 
support the findings i~plicitly required by the scaff's recocmenda­
tion. Continental asks that the staff's petition be denied anG 
its state~ent disregarded • 
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We ~grec that the staff's petition is £~cally defective 
under Rule 84. Therefore, we will deny the petition. 
Positions of the P~rties 

!n Decision No. 73072 datcc September 19, 1967 in Case 
No. 8209, we set forth our policy or enco~raging undergrounding. 
In Decision No. 85497) dated Y~rch 2, 1976 in Case No. 9365, we 
reaffirmed that policy regarding undergrounding of distribution 
lines and e:-:pondcd it to cover the undergrounding 0: £.l1. overhead 
lines regardless of voltage cl~ssi£ication. 

In spite of our well-known policy regarding uncler­
grounding, all parties who appeared at the hearing and ot:cred 
testimony ZlS well as those parties who t:lQ.de statements opposed 
termina tion ot the l.,mde"rgroundini exemption. 

?G&E's records show that i: has 115 subdivision agreements 
in effect under the undersrounding exemption or grandfather clause 
of Rule lSC. The agreements cover about 48,269 lots, and approxi­
mately 5,816 of tbe lots ere presently served fr~ overhead • 

,-

Approximately 19,803 lots ~re ~dj~cent to existing overhead; thus, 
they can be served from overhead-lines. The other ~?proxi::ultely 
22,650 lots re~uire extension of ?G&E's facilities . . 

PG&E suspects thet the cost of est~blishing undergrounc 
electric service to :T..lny· ot the lots could r:-.ake construction of 
homes on the sites prohibitive. Obviously, ~ccorcling to PG&E, if 
the extensions are shore, :he cost might not be too gre~t; but for 
many of these, there would be long extensions, ane the cost would be 
considerably higher than the overhead. PG&E based its testi~ony on 
its witness' c:<pe:=iencc. :PG&E did not t:l.lke a study of the subdivi­
sions because it had not ~ssemblccl the ncccs~ury infor:ation. 

Edison had ~ total ot 16 contracts under the so~callcd 
grandfather cl~use of Section C ot Rule 15. Of the origir~l 16 
~greernents, 13 remain in full force and effect permitting overbead 
extensions to 9,559 lots. Currently, 403 lots, which constitute 
about 15 percent ot the total, are being served with the potential 
of serving an additional 5,034 lots from exis:ing overhc~d lines so 
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that 68 percent of the original 9)559 lots now have the potential 
of receiving electrical service froc existing overhead lines. 

New overhead extensions are presently scheduled for 
construction which will have a potential of serving an additional 
323 lots> which would bring the percentage total up to about 
71 percent. ' 

Three of the developments covered by the original 
agreements have been built out to the point where 100 percent of 
the lots within the developments can be served from existi:g 
overhead line extensions, while one developcent has built out to 
the point where only 48 percent of the lots can be served from 
existing lines. 

The re=aining nine developcents have the capability of 
serving beeween 69 percent and 97 percent of the lots within the 
individual developments from existing lines or n~N lines in the 
planning or construction stage • 

According to Edison, it is apparent irOQ the facts 
involved herein that most, if not all, of the developcenes qualify 
for exemption froc the mandato:y undergrounding in accordance ·N1th 
Rule 15, Subparagraph C.l.a.(l) on the basis 0: the "significant" 
existing overhead lines. 

Unaer these Circumstances, if it is the Comoission's 
intent to ter.ninate the s~bsection of the rule relating to 
"significant overheaa lines", Edison would be opposed. to such 
ter.:lination. 

If the grandfather clause was te==inated) Edison would 
be concerned about the present contractual and financial arrange­
ments between it and the developer as they now e~ist. 

Legal exceptions cade with the State Real Estate 
Commission have been satisfied by letters in which Edison has 
attested. to the availability of electricity to innocent lot 
purchasers • 
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Edison thinks that the rights of present and future lot 
p~rchasers sho~ld be considered, as soce.purehasers buy a lot 
perhaps on the basis that they would, be able· eo have electric 
service bro~ght to their lot at no cost to theo. Further, it 
believes that the long-range financial eommit=ent of the 
developer in his plan sho~ld be given soce consideration. 

From an operational standpoint, Edison thinks that in 
some of these areas its costs could rise, and t~e operation and 
maintenance cost of overhead versus underground lines would be 
impacted. 

According to Edison, the grandfatber clause is successfully 
being administered •. Given a"few more years; EGisOritninks,tbat~ . , . , 

in its area all of these developcents would be built wit~ overhead 
lines and it would no longer ~~ve any contracts to aCminister 
under the exception rule. 

According to Boise, it bas fully completed both its 
divestiture program and all of its conse:uction-type obligations 
on all of the subdivisions in which it was involved. 30ise is 
responsible, through another subsidiary, for the ad~nistrat1on 
and collection of certain receivables previously created by the 
retail sale of lots and parcels and other property in California. 
Because of the contractual responsibilities as co these receivables 
and its belief tbat the prO?erty rights of persons to whoo land was 
sold in good faich should be pro~eeted, Boise argues that the 
undergrounding exe:ption should not be te::inated. 

It is the position of Corona that it would be inequitable 
to now place the burden of additional cost for uneergrounding on a 
developer who i~ good faitb relied upon the exe:ption in pricing 
and selling lots and who no longer has a legal interest in those 
lots. 

Deerwood apparently desires to retain the present 
exemption . 
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I~ is the position of Dart that if the Co~ssion 
te~nates the 'grandfather clause provision of the line exte:sion 
rule, a great hardship would be i:posed on Dart as it cannot recoup 
any losses due to higher utilities installation costs that under- , 
grounding would entail. If the Comcission is to ~ke any change 
at all, Dart recommends the rule change set forth below: 

C-~~GES IN RULES OF ELECIRIC u~ILI!1ES 
Rule 15 (?G&Z and SCE) 
Rule 20 (SDG&E) 

L~~ ~SIONS 

(Replaces the existing language ot Section C) 

C. Overhead Extensions to Serve Residential S~d1Vis10ns 
or Developments. 

1. Conditions of Service. 
Overhead extensions may be constructed wben either 
of the conditions i~ ~. or b. bel~N are found to 
exist: 
a.(l) When signific~nt overhead li~es exist 

within a subdivision or develop:ent, 
additional extensions within the sub­
division or develo?ment ~y ~e 
.constructed overhead. 

~2) The new residential subdivision or 
development is one ior which a :aster 
plan, ~reli~ina:y ma~ or tenta~ive ~p 
was tiled before ~Ay'5, 1970, with the 
appropriate local authorities pursuant 
to the Subdivision Y~p Ac~ and an agree­
~ent for electric service was entered 
into with the utility before Y~y 5, 1972. 
The exceptions set forth within this sub­
section C.l.a.(2) sb~ll be deleted for all 
n~N residential subdiviSions or developcents 
for which sign1£iea~t overhead li~es have 
not been installed ?rio~ to ~y 5, 1982 • 
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o. (Subsection b shall ,!:,eQain unchanged.) 
According to Dare, its s~ggested changa would serve to 

allow tbose developers who have acted in good faith in reliance 
upon the grandfather cla~se, but have not yet completed their 
subQivisions or developoenes, to complete them ·Nith overhead 
extension as planned, in accordance 1Nith their as=e~ents with the 
utilities and, at the same tioc, would provide an ulti~te cutoff 
:or those developers who have not ~de signi:icant efforts to 
complete their development. 

Discussion 
In Decision No. 76394 in case ~o. 8209 '(1969) 70 C?UC 239 

at page 355 this COc:ission said: 
"!he costs of conversion are considerably highe::- t:-.a.n 
underground constr~ction costs in new residential 
subdivisions. A conside::-able inves~ent ~AS already 
been made in existing overhead systems. The 
CoccisSion believes tb~t higher priority sbould be 
given to ne~ underground construction than the ty?es 
of conversion covered by Section 5 and Section C of 
the conversion rule. rl 

and at page 356 of the same decision the Coc=ission found: 
"3. All electric and co=t.:r..ication syste':lS ~N'ithin 

new residential s~odivisions should be ir.sta11ecl 
unde::g:'ound. It 

In DeciSion ~o. 77187 in Case ~o. 8993 (1970) 71 C?UC 134 
at page 136 ehe Coo=ission said: 

"the :eco::d shows t~:: che ~t:iliti.es and cevelopers 
have generally ::esponced co::endably to the com­
~ssion's decision. The VAst ~jo~i.ty of extensions 
of electric and telephone li~es in n~H s~divisions 
since the effective date of Decision ~o. 76394 have 
been unde::8ro~cl. Under the interpretation by =a~y 
parties 0: the present tariff provisions, however, 
the elect::ic utility and the developer :ust both 
agree to ~~der$~ounding i~ o::der to oake the present 
subdivision uneergrouna e~tension ::ule a?plicable. 
T~us, under such 1nterpretation 1 with or '~ehout a 

-10-



• 

• 

• 

C.8993 ALJ/ec 

valid reason, and wi~hout Cooc1ssion review 0: even 
timely knowledge, either a ~tility or a subdivider 
could subvert the intention of Decision ~o. 76394. 

"It will be far bet~er for the cor:rc.ission to scrutinize 
closely the circu=stances wher~ver a utility or a 
developer wishes to install overhead utility extensions 
in a residential subdiv1sion. 

"'there is no merit in the contention that the relative 
responsibilities 0: utilities and cevel0?ers resulting 
from the present s~bdivision line extension rules 
should be ~odi£ied when the rule is oade :aneatory. 
Those relative responsibilities have been deeoecl 
reasonable by their havi~Z been ~reseribed by the 
Commission. Making the :ule a!,ply in essentially 
~ll cases, rather than just in most cases, does 
not render those relative responsibilities 
unreasonable. If the rule is 3.?plied in a 
discri:llinato::y :Janner, as suggested by sOt:e 
developers, appropriate relief can be sought by 
a £0r--31 complaint . 

"F:om an aesthetic st.lnepoint, there is no t:erit to 
the contentions that ~dergrounding should not be 
required for 'lot-type' or 'recreatio~l coccunity' 
developments, where construction 0: residences is 
spread over many years. Slow growth does no~ :ake 
it desir~ble to have festoons 0: electriC and 
telepbone lines io. a tract." 
All contracts entered into by the respondent utilities 

uncer the prOvisions oi Rule 15 and Rule 20 contain substantially 
the £0-110w1.'"l.8 provision: 

"'Ib.1s contract shall at: all ti::les be subject to st!.ch 
changes or modifications oy the Public Utilities 
Commission oi the State 0: cali:o~ia as said 
Comcission may, :roe ti~ to ti=e, direct in the 
exercise of its jurisdiction." 
In the face of such ~rovision, it is cle~r that we can 

do away with the grand:.lther c'XC:lption. It is '.I1ell k:l.own that over 
the years, state, county, and city gover~ents have changed land 
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use and zoning criteria. It can be expected that those governmen~l 
agencies having cont:ol over land use and zoning will continue 
making changes ba,ed on the c~gcncics ot the ~y. 

~ose affected were p~t on no~ice t~t the ex~p~~on 
,rovisions could be mod1:1ee or even el1~~nated. Accord1n~ly, 

the rights ot those affected were not vested with f~na11ty; they 
have no right vested in perpetuity for an e~ption from . 
undergrounding requir~ents. The policy regarding undergrounding 
by California utilities is·es:ablishe~·~y_thi$ Commission~ 

The record re:lects tb3t continuation of the execption 
would not be in the public interest because there are for eY~mple, 
in PG&E's service territory alone, approxi~tely 42,000 lots 
eligible for overhead extensions sometime in the future under the 
exemption. Continuation of the exemption would per~tuate con­
struction of utility distribution facilities in ~ny areas in a 
manner inconsistent with the undergrounding requirements i:posed 
elsewhere. the ex~ption prOvisions adopted in Decision No. 81620, 
in 1973, were contemplated to be short-te~ gr~ce provisions of 
limited duration. Developcent of the tracts under the exe:ptions 
have proceeded at a slower rate than originally contemplated when 
we adopted the:L. we now find the situation to be that if the 
exemptions are not terminated, a subdivision could be developed 
thirty years hence and be eligible for overhead utility line 
service. !bat result is clearly at odds with the long adopted 
policy of undergrounding utility lines. Accordingly,.we conclude 
the time has CO'Cle to tercina te the exet:l.ptions. The owners of the 
affected parcels have had from July 1973 to t~e present to 
develop the parcels Witn overhead lines. Tha~ has been a long 
grace period, probably too long, which afforded those who contem­
plated construction prior to our undergrounding decisions--and 
who had planned under the old rules and procedures--ti~ to 
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complete the contemplated construction. It is illogical and 
unreasonable to further extend the exemption provisions of 
Decision No. 81620. 

The exemptions under discussion were granted based on 
costs and conditions almost a dec~de old. Although ~ot as much 
progress in reducing the cost differential between overhead and 
underground bas taken place as we desired, there have been 
significant reductions. With the added impetus provided by the 
elimination of the grandfather exemption, we are sure the utilities 
and their suppliers, s.purred on ,by those who must pay for the 
differential, will further reduce the differential. 

. . 
Developers or ,lot ~~ers who feel that for one reason or 

, 

another they should be exempted from the mandatory require~cnt of 
the subdivision li~e extension rule mzy file an applic~tion with 
the Co~~ission seeking deviation, or. the appropriate utility ~y file 

an ~?plication requesting such ~clief. However, the Co=mission 
wishes to emphasize that only exccptionol circumstances will here­
after justify the granting of such relief. 
Findings of Fact 

1. The contracts entered into by the respondent utilities 
under the provisions of Rule lS and Rule 20 provide that such con­
tracts are subject to changes or modifications by the Commission . 
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Hence the parties to such contracts have been put on notice that 
the exemption provisions can be ~odified or eli~i~:ed. 

2. Toe costs of conversion from overhead to ~derground 
lines are considerably higher than the costs of constructing 
underground lines initially- in residential subdivisions. 

3. Continuation of the exemptions proviced in Section C.l.a.(2) 
of Appendix B (Electric) and Section I.G.l.a.,. of Appendix C 
(Telc?hone) of Decision No. S1620 would perpetuate construction of 
utility distribution facilities in many areas in a =anner incon­
sistent with the undergrounding requirements ~posed else~here. 

4. The exeoption provisions adopted in Decision No. 81620 
in 1973 were contemplated to be gra.ce provisions of limited short­
te::m duration. 

5. Development of the tracts covered by the exemptions have 
proceeded at a slower rate than conte-tnplated .ilt ,the time the exemp­
tions were adopted. 

6. It is in the public interest and the time bas come to 
terminate the exemptions provided in Section C.l.a.(2) of Appendix 3 
(Electric) and Section I.G.l.a. of Appendix C (Telephone) of 
Decision No. S1620. 
Conclusion of Law 

Section C.l.a.(2) of Appe~dix B and Section I.G.l.a. of 
Appendix C of DeciSion No. 81620 should be reSCinded, th~s 
terminating the exemptions previously per=itted under those sections. 

ORDER .. ...,-----
IT IS ORDD\ED that: 

l. Sec:ion C.l.a.(2) of Appendix B (Electric) and Section 
I.G.l.a. of Appeneix C ('I'elephone) of Decision No. 81620 are resci::.ded • 
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2. Within thirty d~ys after the effective date of this o:ccr~ 
all respondent electric ~nd telephone utilities sh~ll file revised 
tariff sheets reflecting the deletion of the rescinded section. 

3. The Co~~ission staff's Petition to Reopen ~sc No. 8993 
d~ted ~y 18, 1979 is denied. 

!he effective date of this order shall be thirty ~ys 
~fter the date hereof. 

Dated ______ ~J~~~N __ ~3~1~S~80~ ___ , at S~n Fr~ncisco, California. 

, ' , JOHX .Eo .BIU'SON ,C¢=1~=io:lor _________ _ 

CO==!~~~o~or Cla1re :. ~o~r!ek. bo1:g 
'nccczz~r11y ~bs~t. did not par~iei~~o 
in tho Gic;O=itio~ o! ~3 ~rocoo~. 
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