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OPINION ON REQPENED PRQOCEEDING

Summaxy

By Decision No. 81620 (1973) 75 Cal PUC 321 ina this
procecding the Commission exempted residential subdivisions and
and real estate developments for which (1) a master plan,
preliminary map, or tentative map was filed with the appropriate
local authoritiecs pursuant to the Subdivision Map Act before
May S, L970 and (2) an agreement for overhead sexvice was entered
into with the utilitynbcforé May,S, 1972, from the requirement
that electric and tclephone line extensions to new resideatial
subdivisions should be undergrounded, as provided Iin Decision
No. 77187 (1970) 7L CPUC 134. In this decision the Commission
rescinds such exemptions because:

L. By specific provisions-in tne line extension
agreements the parties have been put on notice

that such exemption provisioas can be modified
or terminated.

The costs of conversion from overhead Lo
underzround lines are considexably higher than
che costs v constructing underground lines
initially in residential subdivisions.

Continuwation of the exemptions would perpetuate
construction of utility distribution facilities
in many areas in 2 manner inconsisteat with the
undergrounding requirements imposed elsewhere.

The exemption provisions were contemplated to be
grace provisions of limited shorg-term duxation,

Develonment of the tracts covered by the cxempe
tions have proceceded at a slower rate than
contemplated at the time the exemptions wexe
adopted.

It is in the public interest and the time has
come to terminate such exemptions.




C.8993 ALJ/ec *

Introduction

On November 4, 1969, in Decision No. 76294 (Casec No. 8209)
70 CPUC 339 we found that clectric and telephonme line extensions %o
new residential subdivisions sihould be undergrounded.

On May 5, 1970, in Decision No. 77187 (Casec No. 8993)
71 CPUC 134 we oxdered that such extensions be undergrounded, unless
we authorized a deviation from that requirement.

On July 24, 1973, in Decision No. 81620 (Case No. 8993)
75 CPUC 321, we specified the circumstances uader which exemptions
were authorized. One such exemption provides for those residencial
subdivisions and real estate developments for which (L) a master
plan, preliminary map, or tentative map was filed with the appro-
priate local authorities pursuant fo the Subdivision Map Act before
May 5, 1970 and (2) an ogreement for overhead service was entered
into with the utility before May 5, 1972.

In light of the lingering nature of this cxemption, and
because of our goal to have all distribution facilities eventually
undergrounded, by Decision No. 89626 dated November 9, 1978, we
rcopened Case No. 8992 for the limited and sole purpose of deter-
nining whether the cxemption from the requiremeat of mandatory
undergrounding ordered in Decision No. 81620, 2t those resideatial
subdivisions and real estate developments for which (1) a masterx
plan, preliminary map, or tentative map was £iled with the appro-
priate local authorities pursuaat to the Subdivision Map Act on or
prior to May 5, 1970 and (2) an agreement for overhead service was
centered into with the utility on or prior to May 5, 1972, should
be terminated.
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After due notice to all the parties to this proceeding,
including 12 respondent electric utilities and 33 respondent
telephone utilities, aad to many other persoas who nad expressed

interest in the proceeding, public hearing was held on February 28,
1979, at San Fraacisco, before Administrative Law Judge Gillanders.
Respondents Pacific Gas and Electric Company (PG&E) and Southexn
California Edison Company (Edison) presented testimony. Sctazements
were received from interested partics: Boise Cascade Home and Laad
Corporation (Boise), Daxrt Industries (Daxt), Corona Land Company
(Coxona), and Deerwood Coxrporation (Deerwood). Boise presented
four exhibits and Corona pzescnted one exhibit., Our staff (szaff)
presented no testimony or any formal recommendation. The matter
was submitted on February 28, 1979.

Staff's Motion to Set Aside Submission

On May 18, 1979, staff formally petitioned pursuant t£o
Rule 84 of our Rules of Practice and Procedure that the proceeding
be reopened for the purpese of cncering a statement of position.
In support of its petition, staff averred that preparation of the
proposced statement had not been possible until preseatation of
evidence was completed. The statement itself, f£iled concurrently
with the petition, declared that, since no cvidence was adduced
by any party during the subject hearing oa the basis of which the
impact of undergrounding on the development of progesties curreatly
eligible for the subject exemption could be conclusively determined,
no change was warranted in the position advocated by staff at the
hearings held in this proceceding in 1970. At that time staff recom-
mended that, in the absence of compelling reasonm to the contrary,
all extensions to and withian residential subdivisions be constructed
underground. Therefore, staff's statement consinued, the subject
exemptions should be terminated as of May 5, 1980, This date of
texmination would allow these cxemptions to be in effect for 2
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period of ten years. Such a perioed, conmcluded staff, would serve
to properly balance beth public and private interests in this watter.

Response to staff's petition was received from foux
parties: BG&E, Boise, Dart, and Continental Telephone Company of
California (Contineatal). ALl four expressed opposition. Iz its
response, PG&E alleged that the petition failed to allege any new
material evidence to be adduced, and that no evidence preseated at
the hearing justified terminating the subject exemptions. 32oise
alleged that the Commission's oxrder lastc reopening this proceediag
failed to provide proper guidance for the conduct of the hearing,
that insufficient opportunicy had been provided the parties to
comment on staff's propesal, and that the evidence preseanted at
the hearing was entirely coantrary to staff's position and staff
counsel abdicated his responsibilities of informing participants
and the public on the issues to be discussed in the hearing.

If the proceeding is Teopened, Boise requests that staff
counsel be required to set forth a substantive memorandum togethexr
with stafi recommendations cdefining the issues before the
Commission and seek substantive testimony Iroz= ané for a broader
spectru of the industry and the concerned members of the pudblic.
Dart alleged that the grounds submitted in support of staff's
position are clearly untrue; and that, therefore, the petition
should be denied. 1In the event the petition is granted, Daxt
requests that further hearings be held in order to permit the
introduction of rebuttzl evidence. Coatinental £inds it hazd to
believe that the staff is seriously suggesting that we could
support the findiags implicitly required by the staff's recommenda-
tion. Continental asks that the staff's petition be denied and
its statement disregarded.
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We agree that the staff's petition is fatally defective
under Rule 84. Therefore, we will deny the petition.
Positions of the Parties

In Decision No. 73072 dated September 19, 1967 in Case
No. 8209, we set forth our policy or encouraging undergrounding.

In Decision No. 85497, dated March 2, 1976 in Case No. 9265, we
reaffirmed that policy regarding undexgrounding of distribution
lincs and expanded it to cover the undergrounding of all overhead
lines regardless of voltage classification.

In spite of our well~known policy regarding under-
grounding, all parties who appearcd at the hearing and ofZerxed
testimony as well as those parties who made statements opposed
termination of the underzrounding exemption.

PG&E's records show that it has 115 subdivision agreements
in effect under the undergrounding cxemption or grandfather clause
of Rule 15C. The agreements cover about 48,269 lots, and approxi-
mately 5,816 of the lots 2re presently served from overhead.
Approximately 19,803 lots are adjacedﬁ to existing overhead; thus,
they can be served from overhead- lines. The other approximately
22,650 lots require extension of PG&E's Sacilities.

PG&E suspects that the cost of establishing underground
electric sexvice to many'or the lots could make construction of
homes on the sites prohibitive. Obviously, according to PG&LE, 1f
the extensions are short, the cost might not be too great; but for
many of these, therc would be long extensions, and the cost would be
considerably highex than the overhead. PG&E based its testimony on
its witness'expericence, PGEE did not make a study of the subdivi-
sions because it had not assembled the neccessary informatien.

Edison had a totzal of 16 contracts undexr the so~called
grandfather clause of Section C of Rule 15. 0f the original 16
agreements, 12 remain in full force and effect permitting overbead
extensions to 9,559 lots. Currently, 403 lots, which constitute
about 15 percent of the total, are being served with the potential
of serving an additional 5,034 lots from existing overhead lines so
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that 68 percent of the original 9,559 lots now have the potential
of receiving electrical service from existing overhead lines.

New overhead extensions are preseatly scheduled f£ox
construction which will have a potential of serving am additional
323 lots, which would bring the percentage total up to about
71 percent. '

Three of the developments covered by the origimal
agreements have been bullt out to the point where 100 percent of
the lots within the developments can be served from existing
overhead linme extensions, while one develepment has built out to
the point where only 48 percent of the lots can be served from
existing lines.

The remaining nine developments have the capability of
serving between 69 percent and 97 pexrcent of the lots within the
individual developments from existing lines oxr new linmes in the
planning or construction stage.

According to Edison, it is apparent from the facts
iavolved herein that most, if not all, of the developments qualif
for exewmption from the mandatory undergrounding in accordance with
Rule 15, Subparagraph C.l.a.(l) on the basis of the "significant”
existing overhead lines.

Under these circumstances, if it is the Commission's
intent to terminate the subsection of the rule relating to
"significant overhead lines", Edison would be opposed to such
termination.

If the grandfather clause was terminated, Edison would
be concerned about the present comtractwal and financial axrzange-
ments between it and the developer as they now exist.

Legal exceptions made with the State Real Estate
Commission have been satisfied by letters in which Zdison has

attested to the availability of electxicity to innocent lot
purchasers.
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Edison thinks that the rights of present and future lot
purchasers should be considered, as some. puzchasers buy a lot
perhaps on the basis that they would be able. to have electric
sexrvice brought to their lot at no ¢ost to them. Further, it
believes that the long-range financial commitment of the
developer in his plan should be given some comsideration.

From an operational standpoiat, Zdison thinks that in
some of these areas its costs could rise, and the operation and
malintenance cost of overhead versus underground lines would be
impacted.

According to Zdison, the grandfather clause Is successfully
being administered.. Given 2 few more years; Edisom thinks. that. -
in its area all of these developments would be built with overhead
lines and it would no longer have any contracts to administer
uncder the exception rule.

According to Boise, it has fully completed both its
divestiture program and all of its construction~type oblizations
on all of the subdivisions in which it was iavolved. Boise is
responsible, through another subsidiary, for the administration
and collection of certain receivables previously created by the
retail sale of lots and parcels and other propercy in California.
Because of the contractual respousibilities as to these receivables
and its belief that the property rights of pezsoms to whom land was
sold in good faith should be protected, Boise argues that the
undergrounding exeamption should not be terminated.

It is the position of Corona that it would be inequitable
to now place the burden of additionmal cost for underzrounding on 2
developer who ia good faith relied upon the exemption in priciag
and sellirng lots and who no longer has a legal intexest ia those
lots.

Deerwood apparently desires to retain the present
exenption.
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It is the position of Daxt that i£ the Commission
terminates the ‘grandfather clause provision of the linme exteasion
rule, a great hardship would be imposed on Dart as it cannot Tecoup
any losses due to higber utilities installation costs that under~- .
grounding would entail. I£ the Commission is to make any change
at all, Dart recommends the rule change set fortch below:

CEANGES IN RULZS OF ELECIRIC UTILITIES
Rule 15 (2G&Z and SCE)
Rule 20 (SDGE&E)

LINE EXTENSIONS

(Replaces the existing language of Section C)

C. Overhead Extensions £o Sexrve Residential Subdivisions
or Developments.

1. Conéitions of Sexvice.

Overhead extemsions may de constructed when either
of the conditions ia a. or b. below are found to
exist: .

a.(l) When significant overhead lizmes exist
within a subdivision or development,
additional extensions withina the sub-
division or developmeat may be
constructed overhead.

The new residential subdivision or
development is one fox which a master
plan, orelizminaxy map or tentative map
was filed before May 5, 1970, wich the
appropriate local authorities oursuant
to the Sudbdivision Map Act and an agree-
ment for electric service was eatered
into with the utilicy before May 5, 1972.

The exceptions set forth withizm this sub-
section C.1l.a2.(2) shall be deleted for all
new zresidential subdivisions or developments
for which significant overhead lines have
not been iastalled prior to May 5, 1982.
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b. (Subsection b shall remain unchanged.)

According to Dars, its suggested change woull serve TO
allow those developers who bhave acted in good faith in reliamce
upon the grandfather clause, but have not yet completed their
subdivisions or developments, to complete them with overhead
extension as planned, iz accordance with their agreements with the
utilicies and, at the same time, would provide an ultimate cutoff
Sor those developers who have not made siganiflicant efforts to
coumplete their development.

Discussion

In Decision No. 76394 in Case No. 8209 '(1969) 70 CPUC 339
at page 355 this Comzission said:

'""The costs of conversion are consideradbly nigher than
underground construction costs in new residential

ubdivisions. A consicderable Lnvestment nas alzeady
been made in existing overhead systems. The
Commission believes that nigher priorxity should be
given to new underground construction than the types
of conversion covered by Section 3 and Section C of
the conversioa zule.,"

and at page 256 of the same decision the Commission found:

"3. AlL electric and commumication systems within

new wesidential subdivisions snould be installed
undexground."

In Decisionm No. 77187 in Case No. 8993 (1970) 71 C2UC 134
at page 136 the Commission said:

"The wecord shows that the urilisies and developers
have genezally responded commendably co the com~
mission's decision. The wast majorisy of extensions
0f electric and telepzone lizes in new suddivisions
siace the effective daze of Decision No. 76394 nave
oeen underground. Under the interpretation by many
parties of the preseat tariff provisions, howevesz,
the electric utilitcy and the developer aust both
agree to undergrounding in oxder to make the present
scbdivision uncerground exteasion rule applicable.
Taus, under such interpretation, with or without a
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valid reason, and without Commission review ox even
timely knowledge, either a utility or a subdivider
could subvert the iatention of Decision No. 7639%.

"It will be far better for the commission to scrutinize
closely the circumstances whenever a utility or a
developer wishes to install overhead utility extensions
in a residential subdivision.

"There is no merit ia the contention that the relative
responsibilities of utilicies and developers resulting
from the present subdivision line extension rules
should be modified when the xrule is made mandatory.
Those welative wesponsibilities have been deemed
reasonadle By their having been preseribed by the
Commission. Making the rule apply in esseatially
all cases, rather than just in moest cases, does
not render those relative respomsibilities
unreasonable. If the zrule is applied in a
discriminatory manner, as suggested by some
developers, appropriate relief c¢an be souzat by
a formal complaint.

Trom an aesthetic standpoint, there is a0 wmerit to
the contentions that undergrounding should not Dde
required for 'lot-type’' or ‘recreational community'’
developments, where construction or Tesideances Iis
spread over many years. Slow growth does 20T make
it desirable to have Zfestoons 0f electric amd
telepnone linmes iz a traect.'

All contracts entered into by the respondeat utilities
under the provisions of Rule 15 and Rule 20 contain substantially
the following provision:

"This contract shall at all times be subject to sueh

changes or modifications by tze Public Utilities

Commission of the State of Califormia as said

Commission may, from time to time, direct Iin the
exercise of its jurisdiction."

In the face of such provisiom, it is clear that we can
do away with the grandfather exemption. It {s well kaown that over
the years, state, county, and city governments have caanged land
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use and zoning criteria. It can be expected that those gzovermmental
agencies having contrxol over land use and zoning will continue
making changes based on the exigeacies of the day.

Those affected were put on notice that the exemprion
orovisions could be modiftzed or even eliminated. Accordingly,
the rights ot those affected were not vested with f£inality; they
have no right vested in perpetulty for an exemption £rom -
undergrounding requirements. The policy regarding uadergrounding
by California utilities is-established by.this Commission.

The record reflects that continuation of the exemptzon
wotld not be in the public interest because there are for exauple,
in PG&E's service territory alome, approximately 42,000 lots
eligible f£or overhead extensions sometime in the future under the
exemption. Continuation of the exemption would perpetuate con-
strzuction of utilicy distribution facilities in many areas in a
wanner inconsistent with the undergrounding requirements imposed
elsewhere. The exemption provisions adopted in Decision No. 81620,
in 1973, weze contemplated to be short-term grace provisions of
limited cduration. Development of the tracts under the exemptioas
have proceeded at a slower zate than originally contemplated when
we adopted them. We now £iad the situation to be that if the
exemptions are not terminated, a subdivision could be developed
thirty years hence and be eligible for overhead utility line
sexvice. That result is clearly at odds with the long adopted
policy of undergroundiag utility lines. Accoxdingly, we conclude
the time has come to terminate the exemptions. The owners of the
affected parcels have had £rom July 1973 to the preseat to
develop the parcels with overhead lines. That bas beem a long
grace period, probably too long, which afforded those who contem-
plated construction prior to our undergrounding decisions--and
who had planned under the old rules and procedures--time o
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complete the contemplated comstruction. It is illogical and
unreasonable o further extend the exemption provisions of
Decision No. 81620.

The exemptions under discussion were granted based on
costs and conditions almost a decade old. Although not as mueh
progress in reduciag the cost differeatial between overhead and
underground nas taken place as we desired, there have been
significant reductions. With the added impetus provided by the
climination of the grandfather cexemption, we are sure the utilities
and their suppliers, spurred on by those who must pay the
differential, will further rcduce the differential.

Developers or lot oymers who feel tha:t for onc reason or
another they should be exempted from the mandatory requirement of
the subdivision line extension rule may file an application with
the Commission seeking deviation, or.the appropriate utilicy may file

an application requesting such relief. However, the Commission
wishes to emphasize that only exceptional circumstances will here-
after justify the granting of such relief.

rindings of Fact

1. The contracts entered into by the respoadent utilities
under cthe provisions of Rule 15 and Rule 20 provide that such con-
tracts are subject to changes or modifications by the Commission.
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Hence the parties to such contmacts have been put on notice that
the exeumption provisions can be modified or eliminated.

2. The costs of conversion £rom overhead to underground
lines are considerably higher than the costs of constructing
underground lines initially- in resideantial subdivisions.

3. Continuation of the exemptions provided in Seection C.1.3.(2)
of Appendix B (Electric) and Section I.G.L.a. of Appendix C
(Telephone) of Decision No. 81620 would perpetuate comnstruction of
utility discribution facilities in many areas in a manner incon-
sistent with the undergrounding requiremeats imposed elsewhere.

4. The exemption provisions adopted in Decision No. 81620
in 1973 were contemplated to be grace provisions of limited shore-
term duration.

5. Development of the tracts covered by the exemptionrs have
proceeded at a slower rate than contemplated at the time the exemp-

tions were adopted.
6. It is ia the public interest and the time has come to
terminate the exemptions provided im Section C.l.a.(2) of Appendix 3

(Electric) and Section 1.G.l.a. of Appendix C (Telephome) of
Decision No. 81620.

Conclusion of Law

Section C.L1.a.(2) of Appendix B and Section I.G.l.4. of
Appendix C of Decision No. 81620 should be rescinded, thus
terminating the exemptions previously pezmitted uader those sections.

QRDER

IT IS ORDERED that:

1. Section C.l.a.(2) of Appendix 3 (Electric) and Section
1.G.l.a. of Appendix C (Telephone) of Decision No. 81620 are resciaded.
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2. Withia thircy days after the effective date of this oxder,
all respondent electric and telephone utilities shall file revised
tariff sheets reflecting the deletion of the rescinded section.

3. The Commission staff's Petition to Reopen Case No. 8993
dated May 18, 1979 is denied.

The cffective date of this oxder shall be thirty days
after the date hereof.

Dated JUN 2 1980 , at San Fraacisco, California.
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