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Decision No.

BEFORE THE PUBLIC UTILITIES COMMIZSION OF

In the Matter of the Application of )
ASBURY SYSTEM, a corporation, for ) _
hearing for determinsgtion of lisbility) Applicarion No. 5€1LO

under provisiens of the Transportation) (Filed . June 1L, 1978)
Fate Fund and Uniform Business License)
Tax.

Yurchisen and Davis, by Donald Murchisen,
Attorney atv Law, for appiicant.
William J. Jennings, Attorney at law,
0T Tne lommission stafl.

QZINZIQXN
. This proceeding arises out of the transportasion deseribed
in the following written stinulation of

[l ol

facss entered into hotween

counsel Tor Asbury System (Asbury) and counsel for the Commission
staffs

Petroleum coke (the sole commodicy involvaed in

the instant proceeding) is picked up by Applicant
3t the plantsite of Chevron USA (the relinery),

* El Segundo, CA, and transporzed <o tranc-
shipping sheds located at Pier G, Leong Beach,

CA, which transportavion encompasses approximately
2C miles.

The trans-shipping shed(s) is the shipping device
or vehicle through which petroleum coxe i off-
loaded into the 2olds or naiches of zhe ocean~going
vessel, and which vessel transports said petroleunm
coke to various foreign destinations.

in each case, the petroleum coke which is loaded
into Applicant's specially designed hoppers at
origin ic destined in for ign commerce o0 a
foreign port or destination.
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Applicant, neither at time of pickup nor a%

any other time prior to or at the time of <he
transportation above~described, is aware or is
adle To cdetermine the actual foreign port <o which
said petroleum coke is destined.

ASBURY has no knowledge prior %0 or at the <ime
of plckup into which vessel the coke will e
off=loaded; nor is Applicant adle <o desermine
the ownership of the vessel or whether or not the
saic vessel is chartered »y shipper, whesther in
whole or in part.

No facilivies exist at Pier G, lLong Zeach, C4,
save and except for off-loading into ocean

vessels bound for foreizn porz%s).

The wransportation of petroleun coxe from the
various facilities locaved wizthin the confines of
the Los Angeles Harbor Commercial Zone, as

defined by <he ICC, %o %he saic trans-shipper
shed located av Pier G, Port of long Beach, CA, is
handled in the same maaner as the movezent of
petroleum coke from the refineries at Z1 Segunco,
CA, to the Pler G trans~shipping sheds at long 2each,
CA, and, in each casec, the destination is a
foreign port or porus.

As To the transportation of petroleum coke desceribded

in Paragraph 7, Appiicant has no xnowledge prior 20

or at the time of pickup into which vessel the core will
oe off~lcoaded; nor is Applicant able to determine the
ownership of the vessel or whether or not %he said

vessel is chartered by shipper, whether in whole
or in pars.

There are no intrastate movements of petroleum coke
from the wrans-shipping shed(s) <o any point or

place within the State of California; all intrastaze
movexents of petroleum coke originate at the refinery
or facility located within the Los Angeles Harbor
Commercial Zone and move therefrom to point of
destination in whe Staste of California.

There are no interstate movements of petroleun coke

To points within the United States, including Hawaii
and Alaska, from the trans-shipping shed(s) ac

Long Beach, CA; any such interstacce movement
origiraves at the refinery or at a point within the
Los Angeles Harbor Commercial Zone, and moves directly
to the point or place of destination within the

United States." (Exhibiz 1.)

P
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The action of the swaff which provoked the filing oF zhe
instant application is descridbed in 2 further written stipulation
£ facts entered into between counsel for Ashury and counsel
for the staff, 2z follows:

"l. A Notice of Determination was served on Applicant
on or JJOUL AUZuST Y, 1977 @aking & demand of
$0,6R7,9% mlue o penalty of S2,L31.98 for the

ransportation Hate Fund; and 3z demand of
$2,906.38 plus a penaliy of $726.59 for the
niflorm Zusiness License Tax, resulzing in a
total demand of $15,7L2.87.

Said cemand of £15,7L2.87 covers transportation
oy the Applicant for the peried April 1, 1973
through March 31, 1976 whaich the staff contends
is due the PUC." (Exhibit 2.)
On June 14, 1978, Asbury filed the inssant applicaszion
in which it alleged facts substantially as recited above.

Asoury
contencs

©
<hat it "has disagreed, and continues to disagree, with the

conclusions and contentions ©f the Public Utilisies S5taff thas

[the] subject wransportation should be charged for under provisicns

£ the Commission's Minimum Rate Tariff No. 7=A, and, hence,

Secome sudject to the heretofore discussed fees and taxes.™

(Appli-
cazion, p. 3.)

Astury requests that the Commission devermine whether
it is subject to the fees and taxes described above.

Following the submission of the second stipulation, which
was by letter dated Jul

12, 1979, the parties filed concurrent
driefs. On Sepvember 17, 1979, the procecding was submitted for the

reparation of a proposed decision oy Administrasive Law Juézge
Revert 7. Baer.
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Discussion

The issue upon which this proceeding turns is whether the
transportation of petrolewn coke described in the stipulated facts
is subject %o the jurisdiction of the Commission. In Decicion
No. 90802, dased Septexver 12, 1979, in Case No. 5L22, OSE 1019,
ez al. the Commission held that:

", ..this Commission has jurisdicuion 0 economically
regulate common motor carrier movement wholly
intrasstate where the prior or subseguent movemenl 1=
performed by private vessel. Shipments by common
carrier vessel under federal economic regulation
subject the common motor carrier intra-California
movement =0 ICC jurisdiction.” (Decision No. 90802,

. 19.)
Since Asbury is the moving party, and since it is seeking
affirmative relief from the staffl's determirnation that certain

taxes, fees, and penalties are due and payable, Asbury has the burcen

of proving every factual element essential to the relief sougnt. T

Iz

has failed <o do so with respect to the issue of jurisdiction. There

are no facts of record wnich indicate the nature of the subsecuent

vessel movement. Rather it is specifically stipulaved that:
"ASBURY has no knowledge prior to or at the time of
pickup into which vessel the coxe will be off-loaded;
nor is Applicant adble %o determine the ownership
of the vessel or whether or not the said vessel is
chartered by shipper, whether in whole or in part.”

(Zxnibit 1, paragraph 5; see also paragraph 8.)

Since it cannow be determined from this record that the
subsequent vessel movement is performed Dy common carrier vessel,
Asbury has failed 0 show that the Commission lacxks jurisdiction
of the subdject transportation.
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Findings of Fact

1. The facts are as stated irn the writsten stipulations
quoted above.

2. No evidence was introduced from which the Commission
could make a finding that the subsequent vessel movement of
petroleum coke was by common carrier vessel.

Conclusions of Law

. The Commission has jurisdiction of purely intrastase
movor carrier transportation where the subsequent vessel movements
irn loreign commerce is by private or chartered vessel, rather
than common carrier vessel.

2. Asbury has the burden of prool on the factual issu

LI U-e

of the nature of the subsequent vessel movement.

3. Since no evidence was insroduced as %o the nature of the
subsequent vessel movement, the Commission cannot determine zhast iz

L W 4

sacks jurisdiction of the transportation of pesroleun coke
describved in the written stipulation

L] .

4. The relief requested by Asbury should be denied for
failure of proof.
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Q22

IT IS ORDERED that the application of Asbury Syszem

for relief from the taxes, fees, and penaltics assessed by the
staff is denied.

The effective date of this order shall be thirty days
afver the date hereofl.

Dated JUN Z1een , av San Francisco,

o g,

W//// //ﬂ%

California.

//VECGmmlsﬁ;Bhers

Comzissloner Claire T. Dodrick. beizng
»ec03ﬂarilj aosent, 414 zot participete
2 tzo dicposislion of 4zin prococdizg.




