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91860 JUN :3 1980 
Decision No. '" 

BEFORE THE PUELIC UT!L!TIES cOraaSS!ON OF THE STATE Or CALIFO? .. N!A 

In the ~~~ter o~ the Application of ) 
ASBURY SYSTEM, a cOr?oration, for ) 
hearing for determination of li~bility) 
und.er provisions of the Tra.."lsporta.tion) 
P~te Fund and Unifo~ BuSiness License) 
Tax. ) 

Application I~o. S811...O 
(Filed. June 14, 1978) 

-----------------------------) 
!~rchison ~"ld Da~is, oy Do~ald r~rchison, 

At~orney a~ Law, for ap?lican~. 
'dil1ia'1l J .. Jennin~s, Attorney at La· .... , 

for tne Co~~ission staff. 

o ? ! N ! 0 N ----- ............. 
~nis proceeding arises out of th~ tr~~spo~ation descri~ed 

in the follOwing written stip~lation of facts en~ered into between 
counsel for Asburl Syst~m (Asbury) and cO~"lse: for the Co~~ission 
star!': 

"1.. Petrolet:.m coke (the sole cO::l."!lodi ty in"/ol ~ec. in 
the inst~"lt proceeding) is picked up oy A?plic~t 
at the pla.."'ltsi te of Chevron USA (the refinery), 
at El Segundo, CA, and transported to trans­
shipping sheds located at Pier G, Long Beach, 
CA, which ~rar.sporta~ion encompasses approxima~ely 
20 miles. 

"2. The ~ra."'ls-shipping shed (s) is ~he shipping device 
or vehicle through which pe~role~ co~e is off­
loaded into ~he holds or ha~ches of ~he oce~"'l-going 
vessel, ~d which vessel tr~~spor~s said pc~roleum 
coke ~o various foreign destinations. 

";. In each case, t.he petroleUl:'l coke which is loaded 
in~o Applican~'s specially designed hoppers at 
origin is dest.ined in foreign co~~erce to a 
foreign port or destination • 
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"I.. Applica:l~, neither at time o~ pickup nor at 
any othe~ ti~e p~or to or at the time of the 
transportation above-describec., is aware or is 
able to dete~ine the actual forei&~ port to which 
said petrole~ coke is destined. 

u5. ASBURY has no y.,no ...... ledgc prior to or at. -che time 
of ?icku~ into °Ahich vessel the coke will b~ 
off-loaded; nor is A??lie~~t able to det.er=ine 
the o·~ershi? of the vessel or whet.her or not the 
said vesse~ is chartered by shipper, whether ~r. 
whole or in part. 

"6. No i"acili tics exist at Pier C, Long Beach, CA, 
Save ~nd except for Oi"!'-loadin~ int.o oce~~ 
~.,e~~p'~ bo"~~ ~o~ ~o~e~~ ?O~· s) *oJ..., __ .fJ --. ... I..i..... .... ~. . w • 

"7. The ~::"ansporta.tion of p¢troleu= coke fro::. the 
various facilities located within the confines of 
the Los ~geles Harbor Co~ercial Zone, as 
defined by the :CC, to the said trans-shipper 
shed located at Pier 0, Port of Long Eeach p CA, i= 
hand.led in the sa~e ~~~ner as t.he movement of 
petrole~ coke !'ro~ ~he refineries at El Segundo, 

"e. 

CA, ~o the Pier C t~ans-shi??ing sheds at Long Beach, 
CA, ~~d, in each case, the destination is a 
~o~e~~~ ~o~· o~ ~o--~ .. · .0-. r ... "" .:". 'wi";". 

As to the tra~sportation of pe~roleum coke descrioed 
in Paragraph 7, A??lic~~t has no y~owledge prior to 
or at ~he ti::.e of pickup in~o which vessel the coke will 
be off-loaded; nor is Applic~~t able to deter=ine the 
ownershi~ of the vessel or whether or not the said 
vessel is chartered by shipper, whether in who:e 
or in part. 
There are no intrastate ~ove~e~ts of petrole~ co%o 
from the tr~~s-shi??ins shed(s) ~o ~~y point or 
place 'Nithin the S~ate of California; all intrastate 
move~ents of petrole~~ coke originate at the re!'ine~ 
or facility located within the Los ~~geles Harbor 
Co~~crcial Zone and move therefro~ to point of 
destination in the State of California. 

"10. There are no interstate ooveme:l'~S of petroleu.-n coke 
to pointS within the United States, including F~waii 
and Alaska, froe the trans-shipping shed(s) at 
Long Beach, CA; ~~y such intersta~c movement 
originates at the refinery or a~ a point within the 
Los ~~geles Harbor Commercial Zone, and moves directly 
to the point or place of destination within the 
Uni ted States. " (Exhibit 1.) 

-2-



• 

• 

• 

A.5elL..0 ks 

The ac~ion o~ ~he s~a!! which provoke~ the filing o! the 
in$t~~t application is ~¢scribe~ in a !u~her ~itte= stipul~t~o~ 
of !ac~s entered into between counsel ~or ~bu~J and counsel 
for the staf.'f, a.s follows: 

"1. A Notice of.' Det.e:"'Oina::'ion '.-las servee on Ap?liea."'lto 
on or ;;'001..:. t i.JJ.g .... s ~ 9, :. ;;77 ~n· & de.r.r.and of 
$9,6~7.9? ?!us c ?~na2t7 of S2,4~!.ge for the 
Tr~"'ls?ortation Ra~e Fun~; ~~d a d~Qand o! 
$2,90c.38 plus a pena1t.y of $726.59 for t.he 
Unifo~ Business License Tax, resul~ing in a 
t.otal ~e~~~d of $15,7~2.e7. 

"2. S~id de:nanc. of $15,742. $7 CO'lers tra:lsporta~ion 
b1 the Applic~"'lt for the period April 1, 1973 
through March 31, 1976 which the staff contends 
is due the PUC." (Exhibi-c 2.) 

On June 14, 1978, Asbur! filed the i~t~"'l~ application 
in which it alleged facts substantially as recited above. Azbur; 
contenc.s tha~ it. "has disagreed, a..~d continues to disagree, with 'the 

conclUSions and contentions of the Public U~ilities St.aft tha~ 
[tohe] subject tr~~s?ortat.ior. should be charged for u.~der pro-/isions 
of the Co~~ission's Y~nimum Rate Tariff No.7-A, and, he~cc, 
beco~e subject to the hereto~ore discussec ~ee$ ~~e ~axes.·' (Appli­
cation, p. 3.) Asbury requests tha~ ~he Co~~ission ceter=inc whether 
it is subject to the fees ane taxes describec above. 

Following the submission o~ the second stipulatio~, which 
was by lett.er dated July 13, 1979, the parties ~i1ed concu:rent 
briefs. On Septe=:'oer 17, 1979, the proceeo.inS was sub=itt.ee !or ~hc 
p:-cpo.rQ.tion of a proposed ceci:Zlon 'oJ Administra-:.ive La .... J':.:c.~e 
Robert T. Baer .. 
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Discussion 
The issue upon which this proceeding tU~$ is wnether the 

transpo~ation of ~et~ole~ coke desc~bed in ~he sti~ulated facts 
is fubject to the jurisdiction of the Commission. In Decision 
No. 90802, da-:.ec. Septe:'oe:- 12, 1979, in Case No. 5432, OSH l019 p 

e~ al. the Co~T.ission held that: 
" ••• this Co~~ission has jurisdiction to econo:ically 
:-egulate co~~on ~otor ca~~ie~ :oveoent wholly 
int:-astate where the prior 0:- subsequent =ove~ent is 
perfo~ed by ~rivate vessel. Ship=ents by co~~on 
carrier vessel under federal econo~c regulation 
s~bject the coo:on oo-:.or carrier intra-California 
::iove::ient -:'0 ICC jurisdiction.,t (~ecision No. 90802, 
p. 19 .. ) 
Since Asbu~ is the moving party, and since it is seeking 

a~fir.mative relief fro~ the staff's dete~ination that certain 
taxes, fees, and penalties are due and payable, Asb~ry has the b~rden 
of proving every ~actual ele~ent essential to the relief sou~'t. It 
has failed to do so with respect to the issue of juri~diction. There 
are no facts of reco:-d which indicate the nature of the subsequent 
vessel move~ent. Rather i-:. is specifically stipulated th3t: 

"ASBURY has no knowledge prior to or at the t.ime of 
pic~~p int.o which vessel ~he coke -Hill be of~-loaeec.; 
no:- is Applican~ able to det.er.:ine the ownership 
of the vessel or ·~et.her or not the said vessel is 
chartered 'oy shipper, whether in whole or in pa.rt.. ff 
(Exhibit 1, paragraph $; see also paragraph 8.) 
Since it c~~ot 'oe detercinec. from this record that the 

s~bsequen-:. vessel =ove~ent is perfor=ed by common carrier vessel, 
Asbury has failed t.o show that the Com=ission lacks jurisdiction 
of the subject transportation • 
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Findings of Fact 

1. The facts are as stated in the written stipulations 
quoted above .. 

2. No evidence was introduee~ fro~ which the Co~ission 
could :ake a finding that the subsequent vessel movement of 
petroleum coke was by co~on carrier vessel. 
ConcluSions o~ Law 

1. The Co~~ission has jurisdiction of purely intr~stat~ 
motor carrier transportation where the subsequent vessel movement 
in foreign commerce is by private or chartered vessel, rather 
than co~on carrier vessel. 

2. Asbury has the burden of proof on the factual iSSue 
of the nature o! the subsequent vessel :ove:ent. 

3.. Since no evidence was introdueed. as -:'0 the r..a.ture of the 
subsequent vessel ~ovement, the Commission c~~ot determine 
lacks jurisdiction of the transportation of petroleu: coke 
described in the written stipulations. 

4. The relief requested by Asbury should be denied for 
failure of proof • 
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o R D E R _ ....... -- ... 
IT IS O?~EP£D tha~ the application of Asbury System 

for relief from the taxes, fees, ane penal~ies assessed by the 
starr is eeniee. 

The efrec~ive date of this order shall be thirty days 
after the date hereof. 

Da.~ee _____ J .... U_N_~3 .... 1 ...... ~a"""o ...... -, at. Sa.."'l Francisco, 
California • 

Co=is~~ono:- Clo.irc T. !)od.r1ek. 'boir.g 
~cconz~r~1J ab=c~~. did ~ot ~~t~e1~te 
~ t~o ei=,os~~!on o! t~3 ~rocoQd~ • 
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