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QPINION AFTER FURTHER HEARING

On May 22, 1979 the Commission Lssued Decision No. 90354
in Case No. 5436, 0SH 244 (and related matters) canceling minizmum
rate regulation of tank and vacuum truck transportatiom and
establishing a new regulatory program of more competitive indi-
vidual carrier~-filed rates. Minimum wates on this transporzation
were to be canceled and the new competitive program implemented
through a transition period beginning April 30, 1980. The California
Trucking Association (CTA) subsequently £iled suit in the United
States Distxzict Court to-enjoin the Commission from proceeding with
these changzes in motor carrier regulation. In its complaint CTA '
alleged that the Commission had denied it proceduzral due process
by relying upon historical writings which were not introduced
into the record and by incorxrporating the testimony of three
econonlsts CIA had cross~examined in a2 prior Commission proceeding
without affording CIA the opportunity to cross-~-examine them or
rebut their testizony in the present §roceeding. Cn November 16,
1979 the Court issued a verbal order granting the injuaction. A
written order followed January 16, 1980 pernmanently enjoining
the Commission fxom giving any £force or effect to Decisiom No. 90354.

Although we took exception to the Court's holdinz and
have f£iled an appeal with the United States Court of Appeals, we
also immediately undextook to remedy the allegecd proceduxral
deficiencies underlying the Couxt's action. Case No. 5436, OSH 244
was reopened by Decislons Nos. 91063 and 91284 for further hearings
to permit CTA to <ross-examine and rebut the testimony previously
provided by the three economists: Thomas Gale Moore, Michael Conant,
and Peter Max. In addition, the Commission provided 2ll tank and
vacuum truck carriers additional notice and an additional opporrunity

to be heard with regazd to the regulatory reforms set forch in
Decision No. 90354.
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Hearings in this reopened proceeding were concluded and
the case submitted for decision upon the £iling of closing briefs
April 29, 1980. The historical writings referred to in Decision
No. 90354 and in the Distriet Court's Findings of Fact and
Conclusions of Law were not incorporated into the record and will
not be considered in reaching a decision in this case. The prior
testimony of Peter Max was not incorporated into the record aftexr
we reopened this proceeding, nor was.he recalled for c¢cross~
examination. His testimony has accordingly been stricker frow
the record and will not”"be comsidered. The prior testimony and
cross-examination of Thomas Gale Moore and Michael Comant in Case
No. 5436, Petition 194 was properly incorporated inteo this record
and these witnesses were recalled for further cross-examination
following cur decision reopeming this proceeding. Only their
testimony and cross-examination, the rebuttal of CIA and other

witnesses introduced in these proceedings following weopening, and
the evidence introduced in our original hearings in Case No. 5436,
OSH 244 with which the District Court found no fault have been
considered in reaching this decision. This decision, based upon

the full record in Case No. 5436,0SE 244, supersedes Decision
No. 90354.

Summary of Evidence

Commission Staff _

In the original hearings in this proceedinz the Commission
staff presented a policy statement recommending elimination of
minimum rate regulation and summarizing reasons justifying its
recommendations. The staff observed that minimum rate regulation
was designed to meet the economic conditions of the 1930s, and

proceeded to illustrate the inadequacy of the system to meet the
needs of the 1980s.
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Although the original intent was orly to set true minimum
rates, the Commission-established minimum rates have become standaxd
or prevailing rates for the trucking industry. This effect has been
the result of a combination of factors. Neither the Commission nor
the staff has ever been able to develop any standards for productivicy
or efficiency. As a resuls, cost studies reflect not the cost of
the most efficient carriers as origiznally anticipated, buz rather
the costs of a simple sample of carriers. Egually problematic is
the difficulty of conducting and timely completing the cost and rate
studies mecessary to establish and maincain the minimum rate systen.
During pericds of rapidly increasing costs, such as we have expexienced
in recent years, these studles are typically several years out of
date by the time they are completed. Between £ull scale studies
the Commission has resorted to abbreviated cost offser procedures
by which rates are increased to reflect increzsed costs without any
analysis of curreat gransportation cizcumszances. Even L1f studies
could be adequately conducted and completed in a timely fashnion,
however, the minizum rate system would have serious deficiencies.

The system is premised on the assuwdption that all carriers will have
the same approximate ¢osts, traffic flow, and traffic zix as the
study group. This fundamental assumption is in error. Some caxriers
enjoy high-load facctors; othexs have low-load factors. Some haul

in areas of the State where costs are high and others wherxe costs

ze low. Traffic flow arnd traffic =mix for individual carriers
are more likely to differ from the sample group than they are to
resexble them,
' In lieu of the present systexz of minimum rate regulation,

the staff recommended that carriers file thelr own zates subject
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to continued Commission supervision and review. A sexies of seven
exhibits were offered detailing the proposed program. This carrierx~

£iled rate proposal would, in the szaff’'s opinion, have the following
advantages:

"Individual carriers could establish rates
tailored to their own operations, responsive

to demands for their services and to the
quality of services for which shippers would

be willing to pay. Carriers could respond

moze quickly to changes in ecomomic conditionms,
traffic patterns and shipping practices, and

to compete more effectively with propriezary -
operations. The program would allow greater
flexibilicy in the rate structure, encourage
innovative rate making and provide incentives
for improvicg carrier efficiency and productivity.
In effect, the program would define 3 miminum
rate as the lowest just and reasonable 'going!'

rate for specific transporcation ¢circumstances.”
. (Exhibit 244-1, p. 13.)

In Decision No. 90354 the Commission initially adopred a
carrierx-filed rate program similar to that propesed by the szaff.é/
The staff subsequently supported the orograxm outlined in Decision
No. 90354 in the reopemed hearings, but recommended one modification

designed to insure equal competitive opportunity among carrier
classes.

"Because of the,potential problem that certain
common carrier rate £ilings may not become
effective as quickly as comtract carrier £ilings,
staff recommends thaz, in ¢oxder £o equalize the
competitive opportunities of common and contracs
carriers, that the followinz modificazion of
the Commission program be adopted: Any rate
change by a comtract carrier which results in
a charge lewer than his existing rate and
lower than 2 competitor's race, must be £iled

L/ A copy of the program outlined in Decision No. 90354 is attached
hereto as Apnendix A.
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with the Commission om 30 days' notice. This
will eliminate any poteatial disparity between
common and contract carriers in giving notice
to reduce rates to acquire business. It will
also allow a protesting carrier sufficlent
opportunity to £ile 2 protest if he so desires."”
(Staff concurrent brief, p. 14.)

Econcomists Moore and Conant

Although Thomas Gale Moore and Michael Comant were
originally ealled by the California Attorney General in Case
No. 5436, Petition 194, they were recalled in the reopened hearinzs
herein by the Commission"staﬁf. Both presented the same prepared
testimony as was presented in Case No. 5436, Petition 194
(Exhibits 244-32 and 34, respectively). Also admitted into
evidence were exhibits containing the exteasive cross-examination

of these witnesses in the prior proceeding (Exhibits 244-33 and
36).

Testifying on the basis of his extensive studies 0% motor
transportation both in this country and abroad, Moore noted that
in all studies of regulated versus uaregulated carzriage, regulated
rates were found considerably higher than unregulated rates. A
series of court decisions in the 1950s exempting fresh-dressed
poulezy, frozenm poultry, and frozen £fruits and vegetables from
Interstate Commerce Commission (ICC) rate regulation provided an
opportunity to determine the effects of price competition upon
motor caxrier rates. Subsequent cstudiles indicated that rates for
fresh-dressed poultry Zfell an average of 33 percent, f£rozex poultry
fell 26 percent, and rates for frozen fruits and vegetables declined
19 percent. 1In a separate study conducted by the Nationmal Broiler
Council zates for tranmsportation of ICC regulated cooked poultry
were coumpared with those fox ICC exempt £resh poultry. Rates were
found to be 33 perceant lower on the unregulated f£zesh poulcxy.
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Although rates declined, service was found to have improved
under rate dexegulation. Service options were expanded, in-transiz
time was reduced, and schedules and routes were better adapred o
meet the needs of shippezs.

Moore also noted that trucking has flourished without
rate regulation in a variety of industrialized nations inecluding
Great Britain. He found Britaln to be of particular note. VWhen
rates fell in Britain as 3 result of liberalized regulation, profiss
were not adversely affected. The resulting competition led zo
increased carrier efficiemcy allowing rates to decline without
affecting industry profits. B

The elizmination of minimum zate regulation would in Moore's
opinion produce the same effect in California. The unavailabilicy
of price competition under the cminimum rate systez has produced
excess service competition inflating carrier’s costs and reducing
thelr profits. The elimination of this excess service competition
would in Mooze's opinion be the natural result of increased price
competition.

Primarily upon the basis of the evidence we have summarized,
Moore concluded thart competition in the trucking industzry cazn provide
substantial bemefits to the public without harming the industry.

Although Conant has had only limited experience wizh
motor transportation regulation, he provided 2 gemeral critigue
of motor carrier regulation upen the basis of gemeral economic
theory, a survey of relevant academic literature, and his experience
with other modes of regulated transportation. In his opiniom there
{s no justification for regulating txrucking as though it weze 2
monopoly. In his opinicn the industry Iis inherently competitive
and would be better left compezitive. (Conant responded in some
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detail to the more frequently encountered arguments made in favor
0f coatinuing minimum rate regulation:

"Arguments of the motor carriers who profit fzom
ninimum rate regulation are obviously self-serving.
They are desizned to extend their protection
against £ree competitive enterprise. Among thelr
leading arguments are that regulation:

"l) Prevents destructive or ruizous
competition;

"2)- Results in better service; azd

"3) Ensbles cross-subsidization of
net loss services.

"The motor carriers and other regulated firas who
benefitc from minimum price regulation use
'destructive competition’ and 'rulnous competi-
tion' to ‘deseribe what other persons call compe-
tition. Human selfishness provokes mezbers of
any momopolistic cartel to oppose free competi~
tive enterprise for themselves but, of course,
favor it for rhose who sell them imputs. I£ £o0d
stores or clothinz stores, who like truckers
supply essemtial markering services, organized
cartels similar to the American Truckizng Asso-

iation and demanded govermment minimux price
legislarion to reinforce momnopely pricing,
truekers and Teamszers would surely oppose it as
exploizive of all consumexs. YeT ZOTOTX carriers
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say they should be relieved of meeting effective
competition because they label it destructive and
a jungle. There Is no evidence ToO Support ZOtor
carrier allegatioms that effective competition
would zesult inm most £irzms selling below average
- £ 1 4 - -
total costs for lomg periods and then leaving the
tadustry. 1£ che 15 zo 20 percent of firms which
leave toe Californmia motor carrier IiIndustry every
year were not replaced by others in just ome year,
there would be a great weduetion in the excess
capacizy which has been provoked by minizmum rate
zegulation. Under effective competition, prices
in other industries tend toward levels whleh
cover average ¢ost plus 2 marke: returm oz invest-
ment. There is no reason to believe they would
not do so in crucking. The destructive or ruinous
competition defense has been rejected as false in
anticrust cases sizmce the opinion of Judge Tafc in
Uniced States v. Addyston Pise & Sczeel Co., 85 F.
Z7L (Gen Ciz. L898), azs ¢ L/o U.5. 211 (1899).
"As noted inm Amexrican Truekinz Treads, operatin
ratios of common cazriers iz regu.ated TOTET
carriage have been over 94 percent in recent
vears. 7This figure is a reasonmable estimace of
the percentage 0f costs whick are variable wich
outprt. No reasomable person would knowingly
zice below varigble cost except in the extremely
rzare insctance when he estimacted e could De 3
suceessiul predator. Comsequently, an effec-
ively competitive motor cazrier industry =ay
reduce Lts excess capaciry by prices temporaxily
£2lling a few percentage points below ToTal costs.
But as soom as the weakest firms left che
industry, rates should agaizn rise o cover total
cost Including a macket rate o TeTurm o=
invesctmens,

"Another aspect of the 'destructive competition’
which is also Zfalse is that effeczive competi-
zionm will seriously impalr the abilizy of motor
carriexs to secure capital., The case oI entry
into trucking and the capital su2ply to other
cozpetitive industries dezonsctrate the falsity.
Eacry into the trucking induscry Dy the owner of

nme truck means that capital does nmot have to be
secured inm lawge amounts in order to he 2 trucker.
Eguicy capizal is necessary to the extent of ta

down paymenc needed for ome TTucK. NLmeTous

\ur oy

-




C.5436 OSH 244 et al. ALJ/ei/bw

financial ILustitutions are available to supply
the loan £or the remainder of the ¢ost. TFurther-
more, the argument that £firms in effective
competition, such as £o00d stores, cammot readily
secure capital is false. The small store is
financed by family savings as would the owner of
ome truck. The larger natiomal firms are
fivanced on the natiomal securities exchauges,
whethex they be food retailers or motor carriers.

"The argument that miaimum rate regulation results
in better service Ras not been proven. Miaimum
rate regulation may attract excess capacity into
the industry so that there are a substantial
ainority of truckers without enough busizness to
occupy their equipment. 3ut there is no evidence
that available idle equipment means better service

. in the imdustry. Under effective competicion,
there is am incentive for all existing firms ¢o
compete on the basis ¢of service as well as price.
The £irm offexring inferior service should expect
to lose customers and £ail, The large nuxber of
firms in ctrucking and cthe ease of earzy should
assure that, iz any geographical area where it
is profitable o wun a truck, one will be rum.
Taus, there will be sexvice o all small towns
where it is profitable to engage ia trucking.

"The cross-subsidization argument is that common
carriers must have minimem vate regulation in
order to make extra profics on high-trafiic
routes ox services 50 they can subsidize net
loss operatious om light~traffic routes or
sexvices. DPosumer labels this Taxation by Regu-
lation <ia 2 Bell J. Econ. & Mgmns, Sei. 22
(1971). TEe proposition says caat soippers in
vural areas or small cowns or wizh small ship-~
zments shovld receive transpoxt service at rates
below the cost of serving them and that other
shippers should pay monopoly rates to subsidize
then. The equal rate zule for shippers ia all
locacions and of all size shipments is truly 2
legal emforcement of discriminmatory rates.
DiZferences in rates reflecting differences in
cost are not allowed. The elfect is grea: mis-
allccation of resources as Zirms enter business
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to try to serxve the high twaffic routes whose
rates are above competitive levels. The rate
structure of the whole industry is raised in
order to subsidize a minority of shippers.
Ultimately, the public pays the bills. I£
state legislatures were asked imscead to levy
taxes in order to pay cash subsidies to these
shippers, it is very likely the Llegislature
would weject this as an unworthy social service.
Internal cross-subsidization imposed by statute
was a major cause of raillroad bamkruptey in the
Northeast. Regulatory agencies are conizgy to
realize that it is not a useful pudblic policy.

"VII. Predartorv Pricing

"The Commission has indicated iz some of it
recent decisions that the purpose of minimum
rates is to prevent predatory pricing. The
argument that without mizmime= rate regulation
there would be predatory pricing iz £iis
industry of inherently competitive siructure
Ls just £alse. Predatory pricing 4s the case
where a £irm, usuvally a dominant one, nolds

rices below cost £or a long pexriod in oxder
to drive rivals out 0f a market and subsequeztly
ralses prices to monopoly levels. Taexe are
few confirmed instances of this, even by
dominant £irms, because it is so costly. The
predator incurs a preseat and subscantial loss
£or gains that are not only deferred bus are

ikely to be texmporary. Iz az induscxy with
low costs 0f entry, as soon as the new =ono~
poly price is set, new eantry is attracted.
Consequently, f£irms Iin an indusczy like mocor
carriers should easily anticipate that preda-
zory price cutting canzot be a profitable
venture.” (Exhibit 244-34, pp. 10-14.)
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CTA's cross-examination 0% Conant and Moore in this
proceeding did not differ significantly from their cross-examination
in Case No. 5436, Petition 194. Neither Conant nor Moore conducted
any detailed study of regulated petrolew traasportation Iin
California, but both explained that their testimony was based upon
general economic principles and experience with regulation in
other jurisdictions. Although both favored complete ecomnomic
deregulation of the tzucking iadustry, both testified that given
laws requiring rate regulation it would be preferable to have a
systen of carrier-set rates subject to regulatory approval than to
continue mandatory state-set minimum rates. Both admitted that
ideally all carriers should be permitted to operate under the same
rules and responsibiliiies, but rewained f£irz in their opinion that
differences in carrier classes provide no justification for contizuing
cinimur rate regulation.

Californla Manufacturers Association

The California Manufacturers Association (CMA) supporzed
in prineipal the substitution of shipper-carrcier negotiated ractes
in lieu of Commission’s set minimum rates. CMA's position was
presented by Richard N. Bona, Regiomal Traffic Manager for Mobil
0Ll (Mobil). Mr. Bona also testified on behalf of Mobil. QA
and Mobil recommended that petroleun irregular route carriers (PIRs)
and common carriers of petroleum products im bulk in tank crueks
continue to establish, publish, and £file tarifis with the Commission
secting forth their zates and charges for gransportation of bulk
petroleun products. They zrecommended that petroleum contract carriers
be authorized to establish, publish, and £lle rate schedules stating
their rates for shippers of petroleum in bulk. These xates should
be both maximum and minimem rates £or the named shippers. OA and
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Mobil further recommended that minimum rates be phased out gradually,
nd that commodities presently exempt from rate regulation continue
exempt. In the reopened hearings QYA supporzed the regulatory
reforms outlined in Decision No. 90354, (See C¥A's brief.)
Teamsters Union

The Teamsters Unlon (Teamsters) opposed reregulation in any
form. They expressed considerable oppositioen to the Comzission
staff’'s original recommendaczion. They felt Lt would be disastrous
rto the rank tzuck industry and to the Teamsters membership working
in the industry. They felt it would produce cuzthroat compersition
and weould fozce legitimate operators into the unztenable position
of competing wich individual owner-operators and "£ly-by-nighc”
operators that drive unsafe equipment and violate operatiang-houw
limizations and other regulatlions. I£, however, the Commission
were to adopt some form of cazrier~filed wate system in lleu of
the preseat minimum zate program, Teamsters urged that the
wage compenent of any rate justiflicacion be required o equal or
exceed the prevalling wage, Inclusive of fzinge bemefits, as
determined by the California Department ¢of Industrial Relations
according to Califormla Labor Code Sections 1720, et seq.

CIA

In the original hearings in this proceeding CTA sought %o

defend the present minimus rate system of rezulazion and crisicized

the Commissien staff's proposed carrier-filed race alternative.

ClA expressed the opinion that adequaze price competision exists
under present regulation. Competitlon particularly with proprietary
carriage has had a subszantial impsecz on regulated for-hire caxriers
and has allegedly ensured low zare strucsures. CTA 8lso claixms

that innovative ratemaking is commonplace and ¢ited Commission~
established commedizny and volume inmcentive zates as examples.

.
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Present regulation was also defended by reference to the higk level
of sexvice competition evidenced by the virtual absence of service-~
related c¢omplaints. CIA argued in summary that the present system
should not be changed merely to relieve the Commission staff of the
difficulties experieaced in administering the minimum rate program.

CTA ecxiticized the carrier-£f£iled rate program proposed
by the staff on a number of grounds. Common carriers would allegedly
be disadvantaged under the staff's proposal. CTA believed that comzon
carriers which are required by law to provide nondiscriminatory
public urility sexvice will not be able to compete with contract
carriers, which CTA obse*ved are free to limit their service to
selected shippers. The staff's recommendation to exempt preseatly
existing rate exeampt transportation from rate regulation under their
new program was questioned by CTA. CTA maintained that the present
exemptions from minimum rate regulation exist only because of the
minimum rate system and argued that should the Commission decide to
cancel aminimum rates, these exemptions should be canceled along with
them. CTA joined Teamsters in advocating the use of a prevailing
wage standard for use in evaluating the reasomablezmess of carrier-
filed rates in the event the Commission adopts such a progranm.

In the reopened hearings CTA dropped its defense of ainimum
rates and focused instead on the detalls of the regulatory reform
progran outlined in Decision No. 90354. CTA's primary coateasion
{n this latter phase of the proceeding was that the program coatained
in Decision No. 90354 wnfairly disadvanzages common carriers aad
concomicantly unfairly advantages contzact carriers. In support of
this position CTA offered the tes:imony of four ecomomists, a2

transportation comsultaat, a tarisfs publ‘shing agent, three bankers,
four CTA staff members, and six highway carriexs. The differences
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in regulatory treatment of these carrier classes were summarized by
CTA in Exhibit 42 as £ollows:

1.

The Commission's program resuires thirty days’
public notice for rate changes Illed by common
carriers., The same Commisslon program provides
that changzes in contract carriexr rates may be
made effective on the date £iled.

Rate changes £iled by comzmon carriers aoust be
justified: <that is, they =must be accompanied
by an evidentiary showing, and the Comamission
must make a specific fin%ing that such changes
are justified., Rate changes £iled by comtract
carriers require no juscification by the '
carrier unless forced to responé Iin 2 cocplaint
or investigation proceeding.

The burden of proving rates reasomable is o

the common carzier when it changes its provisions.
In comnection with comsract carrier rate changes,
the buxden 0f proof restswith protestant or
complainant.

So-called traditional common carriers (those
who were certificated purscazt to Sectiozm 1063
of the Public Ltilizies Code) will contiznue to
bear full responsibilities of service ané non-
discrimination with respect to the entire scope
£ cheir operating certificates. Common carriers
who weceived their operatinz authority pursuacntc
to Section 1063.5 will be able 5o wnilasexzally
determine The scope of thelr operations,
expanding or centracting zhex at will

o~ dm o P
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Common carrier tariffs must be filed to-.reet
strict technical requiremeats which provide an
incellizible and wmiform formac for ready
reference and use. Tariffs not zmeeting such
Tequirements are rejected by the Commissionm.
Contract carriers are held to skectehy require-
ments as to terms of the contracts under which

they operate. There is no uniform order or
arrangement prescribed,

Common. carrier tariffs must be maintained open
for public inspection at each carrier's zerminal
facility and such tariffs must be furaished to
persons willing to pay reasonaovle subseripsl
fees. Contract carrier rates arze f£iled only with
the Commiss{on dnd there is no requirecent that
coples of contracts be furnished to any other
party.

A coomon carrier cannot ralse Lts rates -
including rates which have been previously
reduced to meet a competitor - without 2 £ull
evidentiary showing and a £finding by th
Commission that the increase {s justified.

A contract carrier may ralse its rates zerely
by filing an increased schedule with the
Comnission.

A cotmon carrier is prohibited from diserimi-
nating in {ts zate structure, If compeziziorn
compéis iT to extend a zreduced rate to one
shipper, any prejudiced shipper zmust also
recelve a commensurate rate reduetiom. A
contract carrier is under no similar prohi-
bitions and may establish discriminatory

races even between simlilazly located competin
shippers. .

A common carwier cannot ZLile rates which
violate so-called lomg- anc short-haul provisions
of the Constitution and sTasutes. Any Tate
reduction made at ome end of Lts line muse

aprly to all Intermecdlate points. A ¢ontrace
carrier may assess higher rates to intermed{acze
points or may reduce rates to heavily traveled
terainl without reducing rates at intermediate
lecations.
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20. The common carrier is required to file copiles
of annual reports with the 2udblic Usilities
Commission and 1t aust maintain its books aad
records in accordance with a detailed, pre-
scribed Uniform System of Accounts. In
addition, if the common carrier has annual
gross operating revenues of §200,000 or more,
1t @ust £ile with the PUC a copy of each
financial statement prepared in the normal
course of business, whether monchly or for
other definite periods. A contract carrier

s zequired to £ile no £inancial sctatements
with the 2UC.

A common carrier may not dispose of, or encumber
its property without the pricr specific approval
of the Public Utilities Commission. A contract
carrier is under 20 constraiznt concerning the
¢ale or eacumbdrance oI i=s propersy.

(Sxhibiz 244-42, pp. 4-7.)

CTA contended that contract carriers have historically been
viewed as an extension of private carrier operations and as a3 conse~-
quence have, by a varieﬁy of means, been prohibited Lrom comperting
directly with public utility common carriezrs. Contract carriers
have, for example, nevexr been allowed to solicit freizht £rom the
public generxally. CTA contended that minimum rates are another
example of the regulatory protection a2fforded common carriers. To
ensure that common carriers are adequately protected under aay foxm
of reregulation, CTA proposed that contract carriers be made subject
to additiomal restrictions including pricing terms and conditions
parallel to those under which common carriers must operate. CTA
proposed two series of recommendations desizned to accomplish this
result. The first assumes 3 policy decision Ls aade that common
carriers of petroleum products are no longer necessary, azd the
second that the public interest is found o still require mainte-
nance of a viable common carxzier system.




C.5436 OSE 244 et al. ALS/bw

If the common carxier is no longer recuired 2s a3 =macter
of public policy, CTA recommends that zhe Commi

ssion should sponsor
legislation to accomplish the following:
1. aAxmend the Comstitution of the State of Califozai
Lo remove references to **anspc:c::ion of prcpe*:;
oy transpo*ta.ion companies., Sucz deletions should
inc;ude all curvent prohibic cas against discxin-
icn and Che assessment of unreasonable or
excess fve charzes; all cusrTent provisions which
compe7 a decision by the Comzission after a show-
ing in connection with increzsed rates; and all
provisioms which preclude assesszens of hi sher
rates Sor a shorter than for a lomger distance
over the same line or route, or which preciude

the assesss en: of charges —csu;:ing in greacer

compensation as a ghrough rate thaz cthe aggrega.e
of in:er*cd_ace raztes; and such other delecions

35 are necessary and comsistent with Items 2 azd
3 bel@'n -

anend the Public ! c*l‘.ies Code, Divisien 1, =0

Temove all reference to ''common ca::ie“s azé to
dele:e or chaage a. provisions chezein which
regulate common carTiers ac pu.-Lc ctilitles,

LTS
soend the ublic Utilizies Code, Division 2, a5
necessary, to Temove all zefezences Io common
eazriexrs anc such other carriers 3s ceemed
necessary, anc te escabl,s suen new <less or
cilasses of carrlexs 2s will enable compesing
carziers to have equal cocpetitive cpportunizies.

oy -y
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The specific method of implemencing these recommendations
with respect to tank truck Operators, as set out in the testimozny of
Witness Broberg, is for the Commission To support $B 1286 (Senator
Rains) which would create and defice 2 class ol permit cazzier
designated as ""tazk truck carrier' and would celete the categories
of petroleum irregular route e¢azrier and petroleum contract cazrier
from the Public Utilities Code.

2/On April 2, 1280, the Commission voted to support this
measuze.=’ The bill was amended in the Senate om April 16, 1980
to include vacuum truck carriers.

2/ The letter co the author oI the i1l (Semater 2aias) informing
him of Commission support foxr bill stated as follows:

e Commission comsiderzed yeur S3 1886 at its Conlerence
of Apzril 2, 1980, and voted 4-0 o support the zmeasure.

ngs 1886 would elimimate the existing categeries of
petrolevm Lrregular Toute carriex and petToleum
conzract carrier and create a new ¢£lass 0f peralc
caxriers desigmated as tamk fruck caTriers. e
Commission's support of this measuve Ls dased on
the assumption that all curreat petroleua ecazriers
will be requived to gomver: their operatimg authoT-
izies CO Lme new zank truck permit. The bill
wowever, does not yet include 2 arovision requiring
existing petroleum L¥regular Toute cazriers ané
metroleoum CONLIast GIrTLEYSs That intend o continte
their cae:a:ions o obtain a tank cruck cazrier

noymit
‘ - pab dn W F




C.5436 OSH 244 et al. ALS/ec /ow

The requirements of SB 1836 apply to tank truck and vacuum
truck carriers irrespective of the commodity transported. Thus the

provisioans apply to petroleum products fa tank trueks for waieh
aininun rates have been establishked, and to other fluid commodities
in tank trucks f£or which no minimum rates are established. SB 1886,
1£ adopted, would substantially accomplish CTA's £irst series of
recommeadations with respect to common carriers engaged in operation
of tank trucks or vacuum trucks, the types of carrier opexations
favolied in this sroceeding. ’

If it is decided that the public interest Tequires conzinued
maintenance of 2 viable common carrier system, CIA recocmeads the
 Zollowing changes to ensure comaon carriers an egqual opportunity o
compete and to earn 3 reasonable retura on investment:

1. The Commissicn should recefine ''contract carrie="
in sueh a menner that neither engorrages nor
allows a general holidimg out =o the puoiie., In
this connection it shaould establish Teasonable
standards as to maximum aumbers of shippers with
whom such caxriers may contract before there

ttaches 2 prima facle presumption of nolding-out
requiring a commen carrier certificate. Sueh
meximus nucber should probabdly mot exceed fen
snippers. It should also rescind its "specialized"
conlracet carrier conmcept.

The Commission should require that all cocmon
carriers molding certificates, whether issued
pursuant Lo Secton 1063 or 1063.5 of rhe
Public Utilicies Code, be held 2o the saze
hiscorical standards of sesvice o the oublic.
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The Coemission should establish requirements

for written contracts and related wTules and
regulations pertaining therelo, and it should
then compel adhereance to such requirements by
all contract carviers, irrespective ¢f commodity
transported or geographical ares sexved.

The Commissiom should require that changes in
contract carrier rates be made effective on o

less public aotice than that Tequized for comzon
carrier rate changes.

Trhe Commission should rTequire that {cs historical’
interoretations of Sectioms 452, 454, and 455 of
the Dublic Utilities Code be obsexved with
respecs to common carrier rate changes. 1T
should not allow common carriers Lo xmeel Tales

0f comtract carrier competition without specific
showings and £indings as requized by sueh
provisions.

The Commission should wequire That conlTacst
carriers who wiskh to increase or Teduce rates
be recuired to stbmit operational and cost
juszificazions for such changes, bearing the
burden of sroving such rates reaseonable in
‘the ecsse of comp%aincs or petitions for
suspension and imvestigation.

The Commission should defer the cancellation
0f aiaimem rates for approximately =wo years,
or until carriers have had approximately two
years' experience with individual or bureaw
or agent tariff £ilings as requized by
cercificates issued pursuaant t¢ Section 1062.5
0f che Pudlic Utilities Code and only after
the future ability of carriers Co engage in
collective ratemaxking without Sherman Act
jeopardy has been assuzed.
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The Commission should scxap its Transition
Tariff concept since such a tariff will bde
tnaecessary under Item 7.

The Commission should encourage a Sriendly
test of the lawfulness of its preveiling
wage concept and, if lawfcl, should make such
changes as will txuly assuze that all £iled
rates do, in fact, always reflect prevailing
wage levels. ~

The Commission should make sueh other amenc-
meats to or changes in its regulations as are
necessary to easure equal competitive oppor-
tunity comsistent with the maintemance of 2
viable common cawrier system in the S:zate of
Califormia. Such equal cozpetitive opporiunity
under 2 carrier-zade rate enviroament should
be assured o the same exteat that minizun
rates have assured such egqual opportunicties
historically.

Specific recommendations embraced unmder this zesding ave:

(a) BEwpand the Sinzncial information
required to be reporied Co the
Comaission by higiway cawriexs so
that competitors would mot have
to wesort to discovery procedures
to obtain £inancial data pertinent
to the support or opposition of
rate changes.

Caacel umlimized cross-subhauling
approved iz Deecision No., 61347 in
Case No. 10278 and limit svbheuling
to carriers holding the same type

of oporative authority as the over-
lying carrier for whom the subhauling
sexvice {5 pexformed.

-

me =ms extont aecesseTy, the Commission siovic
spousor legislatinn to enmzble It <o rawlelly
nsursue Che maffers znd the pUIpeses indicated
above.
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The economists offered by CTA, Martin Farris, John Qarter,

Michael Boskin, and Garland Chow, expressed concern that free market
zate competition may disadvantage common carriers to the extent
such carriers are more constrained in their operations by regulation
than other classes of carriers. While all agreed that any competitive
regulatory program must recognize the relative ability of commen
and contract carriers to compete, three ©f the four had not read
Decigion No. 90254 and were thus not prepared to comment On the
impacts of the program outlined therein. None had conducted ox
relied upon any study of the California tank truck industry, ané

itk the exception of Chow, they were unfamiliar with the-minimum
rate system. Chow provided the most comprehensive and specili
testimony ¢f the four economists offered by CTA, and appeared o
have provided the testimony upon which CTA's policy recommendations
were based. In Exhibit 65, Chow reached the following conclusions:

1. The conclusions reached by Dr. MoOre On
regulation of motor carriers in Europe are

based on faulty data or inaccurate correlation
of cacta.

The conclusions of Dr. Moore that motor rates
are lower in Canadian sjurisdictions where
such rates are not regulated shoulé be
cualified, inasmuch as no consideration was
given in the development ©f the basic data
relied upon by Dr. Moore to the Ciflerent
characteristics of the traffic ia each
province.
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The level of 2otor carrier rates in any
country, state, or other jurisdictiom involves
factors other than ecomomic regulation, such
as social and political considerations.

The Bruce Allen study of unregulated rrucking
in New Jersey f£ails in its ultimate objective
of determining the Impact of regulation on
tzucking.

Without 2 statement of goals, there are no
criteria for measuring and evaluating aay
changes in regulatory changes thas are
benezicizl =0 the public.

Eighway common caxwiers will be at & competitzive
disadvantage against less regulated competitors
under the rerezulation program adopted in
Decision No. 90354.

There is cross-subsidizacion of less truckload
traffic by trucklead tzaffic uncder the present
ainimum race structure because o0f the manner
in which joint costs are allocated between
such classes ¢0f traffic. 1If£ each class of
traffic returas the costs associated with chat
¢class, there will be less cross-subsidizazion;
thus, truckload rates would tead to decrease
and less truckload rates world tend To increase.
More competition will exist in the truckload
area because proportionately fewer capital
Zoods are necessary to perform that type of
transportation as compared to less truck-

load transportation.

In general, truckload carriers exhibit Sewer
of the characteristics of an induscry which
requires regulation than less truckload
carrziers (TR 2893).
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Farris, Boskin, and Carter agreed with Chow in some respec:s,
but went further than Chow %O support competition in <he motor carrier
industry. These three favored a more-compezitive regulatory eaviron-
ment which affords motor carriers price and service flexibilisy
essentially similar to that advocated by Moore and Conant. Boskin
cited several benefits ¢f enhanced competition which parallel those
referred to by Moorze and Conant. These include lower prices for
shipping freight which in turn would lead to lower prices or lower
costs 0f production, ané transporcation rates which more accurazely

eflect route by route and item by itez <the actual cost 0f providing
themtzanspo:ta.;cn. “

The representatives of chree banks operating in California
fanmiliar with metor carrier f£inancing were called by CTA. These
representatives, Zdward Eyre, Jokn Frey, and John Jalenen, indicated
that, motor carsiers obtain most of thelir finmancing through bank
loans since there is no re2ly market £or ecuity issues of most
notor cazriers. They also indicated that any instabilicy in the
industry which may zesult from regulatory changes under review in
this proceeding would cause lenders o nore closely serutinize
financing applicacions and =ore closely monitor ongoing £inancial
relacionships with Califorania motor caszriers. However, none of th
bankers was familiar enough with Decision No. 90354 or the Commission

2££'s recommencation <o comment with regard to the specific impact
of these possible changes on carrier Zimancing.

CTA's legislative advocate, 2 former cdeputy commissioner
of the California Highway Patzel, indicated that he believes the
Highway Patzol does not have sufficient personnel =0 periodically
inspect all for-hire carrier trucking eguipment a2nd that as a resuls,
the maintenance anéd safety of ecquipment is larcely lefsz %o zh
individual carriers. 7This witness 2150 expressed the opinion thaz
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any reduction in carrier profitabiliscy would probably cause carriers
to spend less on equipment maintenance and repairs, thus reducing
the safety of carrier operations.

CTA also prepared two exhibits, 244~58 and 244-59, which
purport to show the relationship between transportation ¢osts and
retail selling price £or various consumer products, none of which are
subject %o this proceeding. The exhibits show, however, that when
only the cost of transportation ©f the described items from distribution
points to the location of f£inal sale is considered, transportation
costs represent 2 relatively small percentage of the procduct price.
The costs of transporting raw materials £o the point of manufacture

and the £f£inished, packaged product to distribution points would
increase this percentage.

Carrier and Shipmer Witnesses

Robert Hildreth appeared on behalf of ACME Transporsation
(ACME) both in the original hearings and in the reopened hearings.
ACME is 2 tank truck carzier ané has been in business in California
over 40 years with yearly revenues of about $5 amillion. Hildreth
pointed out that tank truck transpertation is a highly specialized
business requiring special ecuipment and special ctraining in order
£0 meet required safety stancdarés. Ee stated that shippers have
indivicdual reguirements that vary widely. ACME is primarily in the
business of transporsting commodities exempt £ronm Commission
minimum rate regulation. He testified that shippers anéd carrierss
have benefitted fZrom she economy, flexibility, and responsiveness that
rate exemption has asllowed. There it ample competition in this
type of gransportation ané the carriers involved have been stable and
sound. THe transportation of petzoleum has by contrast been
subject to Commission minimum rates ané the results, accozding to

-

Hildreth, have been unfortunate. Regulatory lag in offsetting cost
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increases has severely damaged carrier profitcs and inflexible

tariffs have caused shippers %o ship much of their products by their
own trucks in proprietary operazions. In the original hearings
ACME expressed its concern that rate-exempt transportation continue
rate exempt, and that no tariffs be recuired for this traasportation.
ACME's principal regulated tank truck movement is gasoline which the
company transports as a petroleum irregular route carrier under
volume tender rates at the Minimum Rate Tariff 6-B (MRT 6~B) level.
In the reopened hearings Eildreth objecteé to that feature of the
program outlined in Decision No. 90354 which would permi. contracet
ca:rze:s 0 raise or lower rates after the transition pe:zod on one
dav's notice. Hildreth thinks he could not ¢compete as a petroleum
irregular route carrier without the same freedom to change rates
£fordeé petroleum contract carriers.

Huch Cook testified on behalf of the Wine Institute.

The Wine Institute was established ia 1934 and is a trade association
£inanced by California wineries. It is nonprofic and is composed
of 370 companies operating 382 bonded wineries. The membership of
Wine Institute accounts for approximately 71 percent of all wine
produced in Califoraia. Wine Iastitute members shkip 175 aillion
gallons of wine, bran dy, wine spirits, ané grape concentrate each
vear in bulk between California points by for-hire carriers. That
figure does not include the tonnage hauled by proprietary carriage.
This transportation is presently exempt £rom minimum rate regulatien.
(See Item 41 in MRT 2.) Wine Institute's primary concezn in
these proceedings is £o make sure that this transportation continues
exempt from minimum rates. Wine Institute members have found that
there is no substantial disparity between the rates offered differzent

e dw dw

shippers, ané the rate levels which have emezged in this relatively




C.5436 OSE 244 et al. ALJ/ks

free market are acceptable to both Wine Institute members and the
public carriers. Most of the carriers useé have been in business a
substantial period of time and continue 4O seek out wine traffic
because they £ind the business profitable. Wine Institute's position
is that wine is generally considered to be an agricultural commodity
anéd the present exemption is entirely consistent with the legislative
mancate embodied in Section 3661 of the Code which directs the Commission
to adopt rate policies which will promote the freedom of movement

of agricultural products. To the knowledge of Mr. Cook, all the
parties involved in the transportation of bulk wine, be they shippers
or carriers, are entirely satisfied with the present minimum zate
exemption and fransportation condicions.

Ken Anderseon appeared £or Cherokee Freight Lines (Cherokee)
which operates as a radial highway common carrier anéd as a highway
contract carrier throughout the State. Chezokee specializes in the
transportation 0f bulk commodities both liguid and dry. Approximately
88 percent of Cherokee's income is earmed £from the transportation of
exempt bulk liguid commodities. A substantial portion ¢£ this is
earned from the transportation of bulk wine and winery products.
Cherokee is the largest hauler of bulk wine products in California.
Cherokee's position in these proceedings, which parallels thas of
wWine Institute, is ghat those commodities are now exempt £ro= =iniaum
rate regulation andé should remain exenmpt under any reregulation plan.

Mr. Roland Eznst, president 0f Oilfields Trucking Company
(Oilfields), testified on behalf of his company. 0Oilfields operzates
pursuant £0 a California intrastate petroleun irregular route cer-
tificate and a rzadial highway common carrier permit and also under
interstate and foreign comnerce subject to certificates from the
Interstate Commerce Commission. I4% ¢claims £0 have the largest
California intrastate tank truck revenues of any petroleunm carrier

& o
L X 1)

i
in California. € Lransports various types O£ petroleun producis

California, Arizona, ané Utah. AllL service is performed in fank
vehicles ang 90 percent 0f the ¢gross revenues are fron Califozn:

- oy

intrastate operations. This traasportation is genezally under a

28~
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tariff filed by Western Motor Tariff Bureau, Inc. and at rates
substantially the same as MRT 6~-B. About 9 percent of Oilfield’s
transportation is performed under its radial highway common carrier
pernit and consists of transportation of bulk commodities exempt

from Commission minimum rates. Oilfields expects £o continue this
exempt transportation under 2 highway contract carrier permit granted
pursuant to SB 860. OQilfields is a unien carrier and is

unable under its present contracts to ackieve any flexibility in izs
labor costs. OQilfields' posizion is that if the Commission undertakes
to "abandon rate regulation as proposed by the staff, Q0ilfields will
have n0 alternative but to suspend the renewal 0f its volume tender
agreements which represent approximately two-thirnds of its traffic.
It claims this would result in layocffs of perzsonnel. The resuls,
according to Oilfields, would be the purchase of eqguipment fronm

union carriers by one-truck operators who woulé then undertake and
perform one=-truck service or lease their ecuipment £o nonunion
carriers.

Mr. Arvel G. Batchelor, president, appeared £oz Allyn
Transportation Company (Allym). Allyn is primarily a California
cargier operating pursuant to a petroleun irregular route certificate
and radial highway conmmon carrier and contract ¢arrier permits. In
1977 its ¢ross revenge was $5,800,000, 89 percent of which was intza-
state California. It operates 2 diversified truck £fleet consisting
of tank vehicles of all varieties, high cube bulk hoppers, and £laz-
beds., With the exception of all management emplovees, all employees
are covered by union contracis. Eleven percent of its revenues ¢cone
from interstate service ané Nevacda intrastacte, 20 perccent of its
revenues are from petroleum tank <ruck operactions, ané 30 percent
from California exempt tank truck operations. The remainder repre~
sents hopper and flathed transporsation. Allyn is a specialized

-

carrier providing specialized services %0 its many shippers. Iz

o -

prides itself on its driver <=raining ané safesy programs as well as
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hazardous materials handling. Allyn supports the Commission staff’'s
proposal f£or carrier~-made rates on petroleum products, and the ¢on~
tinuation of rate exemptions on currently exempt commodities. It
dces, however, have four concerns about such a program. These are:
(1) expense of the carriers for individually developing costs and
rates traditionally covered by minimum rates; (2) the cost of preparing
and publishing the individual tariffs and revisions thereof:; (2) the
ability of the Commission staff to determine if the carrier-filed
rate is reasonable since potential protesting carriers will not,
except at prohibitive expense, have the abi"ty O aOnitor new
filings; and (4) the abllity of the Commission staff to determine
those carriers legitimately engaged in contract carriage. Allyn is
concerned that 1f presently rate-exenmpt commodities transportatio
becomes rate regulated due to the fact that it cannot be de_ended as
contract carziage, the recuired common carrier tariff £ilings would
be rigid ané unresponsive to shipper and carrier needs. This could
result in a diversion of present traffic to proprietary carriage
because the high degree of ecuipnment utilization and operational
flexibility would be lost. In summary, Allyn is in favor of the
status quo for rate-exempt licuid commodities transportation ané
supports the Commission staff proposal for carrier-made zates on
petroleum products on the basis of a gradual phase~ous 0f minimum rates.
. Edwaré Olmo appeareé on behalf of Shell, a company
which is a well~known manufacturer ané macketer 0f petroleum andé
chemical products throughout the United States with significant
involvement in California. Shell supports continued transportation
safety regulation but does not support continued rate regulation.
Shell believes that the easing ©f econonic control over mosor carrier
sransportation with eventual decontrol would assist both shippers andé
carriers in providing safe and efficient fransportatsion service, wisth
Prices :éflec.zng tzue ¢ost and providing sufficie
ment to attract new capital. Shell believes that =he p
of minimum rate regulation in California is complex, inefficien

-3
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anticompetitive, and in many instances, results in rates which are
too high. The present minimun rate system denies carriers the right
to establish rates based on their own costs reflecting their operating
efficiencies. Based on Shell's experience in shipping th:oughout the
country, the most efficient rate systexns are those incorporating a
minimum of regulation ané provicding for negotiation between carriers
anéd shippers. Shell proposes that the California intrastate rate
regulation be patterned initially after the ICC system in order to
bring California’s transportation policy nore closely in line with that
©f other states. It would provide an orxganized policy for encouraging
industry~established rates within California and serve as a preliminary
step toward complete economic decontrol.

| Michael Harvath appeared for Hunt-Wesson Foods; Inc.
(Eunt-Wesson) . Witness Harvath is traffic manager, motor carriers, £or
Hung=wesson. Hunt=wWesson is a major purchaser, manufacturer, and
refiner o0f vegetable oils. It also manufactures vinesar and
ships 0ils and vinegar in bulk by for-hire carriers. Other commodi-
ties they ship in bulk are caustic soda and tomato paste. All four
0f these commodities are exempt from minimum rate regulasion. EHunt-
Wesson urges the Commission to accept the staff proposal concerning
the continuation of all presently rate-—exempt commodities.

Mzr. Sam Miles (Miles) presented some rebuttal testizony on
behal® 0f 17 carriers that transport bulk licuids in tank vehicles.
These 17 carrciers include two hichway common garziers ©f petroleun
producss, eight petroleum contract cazriers, four carziers of ailk
ané relateéd dairy products, two transporters of liguid fertilizer

T

solutions, ané one carrier of £rzuit juices in bulk. n 1977 zheirz

combined revenues totaled over $27 million, mostly £rom the operations
Cescribed above. Miles contended that the staff proposals, which he
believes are designed =0 provide more opportunities £or truckers o

have control over the rate structure ané the Commission o have less
control, may have just the opposite effect. He believes that will
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come about because the Commizsion will have the power £o ianvestigate
and suspend the rates of an increased number 0f common ¢arriers
(i.e., the new common carriers resulting from options under SE 860)
and all contract carriers transporting commodities %hat are not
exenmpt. EHeretofore, those carriers, radial highway common carriers
and contract carriers, were only reguired to abide by minimum rates.
He stated that under the present program all parties know what the
rates are, or at least what the £loor is, because of the minimum rate
tarifls; but under the staff proposals, the Commission in an investi-~
gation and suspension proceeding will eventually set the exact

rate by which one carrier alone nmust abide. Miles stated that the
sta“'s position that 2 rate is reasonable if it is not lower than
the carrier's cost of performzng the service and not higher than

the value 0f service to the shipper is not a valid concept for
trucklead transportation because the "value of service” theory is
inappropriate for the setting of truckload rates. The <¢oncept xay
have been valid during the days of monopoly railroads hut now saippers
will not pay exorbitant rates, even though %he value 0f the service
might exist, because they can buy ané oOperate their own equipment

He believes there is onlv one method £or deteraining the reason-
ableness of a truckloaé rate, and that is %0 compute a particular
carrier's actual costs for perforning a service and adé a reasonable
amount £or profit. If one tries to add any other factors to the
process, Miles thinks an artificial rate level is produceéd that may
be to0 low £or the carrier =0 make a decent »rofit or, just as baé,
one that allows toQ mﬁch srofit. Shippers with an adecuate volume
of freight will buy their own ftrucks and do their own hauling hefore
they will let the trucker make an exorbitant profit. Miles points
cut that in the past, rates have been bottomed on minimum rate
tariffs; whereas, under the staff's proposal, the day would come
when the transition period has ended and each carrier tariff would
be based on individual reguirements. Miles said that the investi-
gation arnd suspension procecire night bDe reguested 0f the
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Commizssion every time a carrier believes that a competitor is

about to publish a rate that may hurt the complaining carrier's
operation, and it is possible that the staff workload, compared o
present, would be increased since they might have to review many
complaints and determine, not just a minimum rate, but what is a just
and reasonable racte.

Bob Justice testified on behalf of Erickson Trucking, Inc.
(Erickson). Erickson holds a petzoleum contract carrier permit and
has converted its radial highway contract permit to a highway common
carrier authority. It engages exclusively in vacuun truck operations.
Most of its operations are on private property, which is exempt from
regulation. The balanc; 0f its work is subject to MRT 132. Justice
indicated that Erickson's nonexenmpt operations are primarily for the
general public and should be conducted under common carrier authority.
He felt that the rigorous tariff £iling requiremenss and possible
delays in obtaining rate increases would make it difficult to operate
as a-common carrier. 7To remedy this the carrier (with others) soughs
legislation (SB 62l) to remove the restrictions placed on the vacuum
truck industry. 7That bill would have created a single class of
carrier that would have contract carrier status. SE 621 was passed
by the Legislature but vetoed by the Governor. Justice stated that
absent the zelief sought in SB 621, Erickson would opt toO operate as
a contract carrier in order to have the freedom provided the contracst
carrier ac opposed to a common carrier operation.

Philip N. Deckaré appeared on dehalf of Dedicated Transporet,
Inc. (Dedicated) which Operates statewide as a petroleun contract
carrier. Dedicated has a favorable operating ratio (87) at the presens
time because its nonunion status percnits it to enioy lower labor costs
than many union carriers. The rates now assessed by Dedicated are
those in MRT 6~3. Dedicated favors the reregulation plan adopted in
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Decision No. 90354 because it believes it would create a distinet
competitive advantage for it in view of its generally lower labor
costs. Deckard pointed out that labor Costs comprise more than
60 percent of total operating c¢osts. He indicated that it would
avoiéd common carrier stastus.

Fredericksen Tank Lines, Inc. (Fredericksen) appeared by
way of L. D. Robinson. TFredericksen operates as a PIR in California
ané transports petroleun producss as a common carrier within Nevada
and between Nevacda and Califorania. Approximately three-guarters of
its earnings are from its California intrastate operations.
Fredericksen employs Teaxmsters drivers. It primarily transports
gasoline and diesel fuel under volume tender rates. According %o
Robinson, volume tender rates are low compared to the point=to-point
rates on the same commodities. Robinson believes the program outlined
in Dec¢ision No. 90354 will place it at 2 tremendous &isadvantage as
contract carriers will have more rate flexibilicy. Contract
carriers assertedly will be able to uncdercut it adversely aZfectin
the company's already marginal profit picture. Robinson believes
that contract carriers would propose rates for volume tenders for large
shippers that would be below the level 0f Fredericksen's operatin
expenses. Yot only would Fredericksen lose such volume tenders, it
alseo would lose the more profitable point~-to-20int traffic. Robiason
stated that its experience shows that shippers demand the lowest rates

available, and that once traffic iz losz %0 a cazrier offezing a lower

e

rate it is seldom recained. The complaint procedure z2dopted on the
reregulation plan agsertedly provides no remedy o0 a complaining
carrier once the traffic is lost.
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Cleo Evans appeared for Zvans Tank Lines, Ine. (Evans) in
both the original and reopened hearings. Evans operates as 2 PIR
and as a highway common carrier £or petroleum products, ané as a
highway contract carrier £or the transportation of general
commodities. It has recently acguired an agricultural carrier
permit. The carrier's employees are subject to union labor
agreements. All of its business is perforzmed as a common carrier.
Because the carrier is subject o Teamsters labor contracts, it does
not expect to be able to compete with carziers having lower labor
costs. Labor and payroll costs comprise more than 65 percent of
it3: total operating costs. The contract carriezr's ability %0 ,
£ile rate reductions on a one day's notice assertedly prevents common

carriers from attemptiag to block reductions the common carrier
' believes are below cost. Complaint procedures éo not provide an
adeguate remedy as a contract carrier may chance its rates several
times before the complaint is decided.

A. J. Eyraud offered testimony on Sehalf of Asbury Systex.
Asbury System is the parent company of Asbuzy Transporsation, Asdury
Contractors, and Asbury Freight Lines. Asbury Systez and Asbury
Transportation operate California tank line services. Asbury
System and Asbury Traasportation siut down southern California tank
zruck operations in early 1977 and at that time the Asbury companies
fired more than 100 emplovees allegedly because of the prospect
that the Commission might cancel minizun rates. Tle record is not
clear as to the extent that use of subraulers nas been substitus

- lb W -
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£or enmploved érivers. A formal application was £iled to change
operations £rom that of a2 PIR %o petroleunm ¢ontract carrier opera-
tions.é/ Evraud believes that the mininmum zates are £00 low and that
shippers will not pay in excess of minimum rates. The Asbury companies
are subject to union contracts. It is the view ©f Eyraué that, as
the largest petroleum carrier in the State, it cannot ¢ontinue o pay
union wages and compete with nonunion carriers. According «o

Eyraud, the Asbury petroleum Operations were begun in 1922 before
regulation. While the initiation of operations preceded minimun
rates, existence of ninimum rates influenced the Asbury companies to
expand common carrier petroleum tank truck operations. Eyraud
asserted zhat the reregulation program outlined in Decision No. 90354
will not promote more efficient utilization of eguipment, and will
reduce safety of operationé. Although the program will inczease
price competition, Eyraud felt it will also create an advantage

for nonunion carriers that enjoy lewer costs than union carriers.

The witness believes the reregulation should be abandoned and the
minimum rates should be retained.

Decision No. 86177 dated July 27, 1976 in Application Xo. 55762
avchorized Ashury Transportasion o suspend its petroleum common
carzier's oOperating aushority. The period of sussension
extendeé by Decisiorn Yo. 87673 of August 2, 1977, expired on
December 21, 1977.

-36-
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Discussion

The evidence of record in this proceeding compels regulatory
reform. The evidence iz support of continued minimum rate regulation
of tank and vacuum truck transportation pales in comparison o the
legitimate eriticism of this regulatory system. While the Industry
and California may have prospered wmder ninimum rate regulation,
one may legitimately question whether it Iis more accurate to say
both have simply endured it. In the reopened hearings in this
proceeding even CTA appears to have conceded the necessity for
regulatory change in this segment of the industry., Iz its reply
brief f£iled in the reopened phase CTA stated:

"At no place within the direct testimony of any
witness spousored by CTA was there any defense
of the present minimum rate program. CIA is
fully aware of the Commission's intent to
dismantle the current system of minimum rate
regulation, and is attempting to assist che
Commission in replacing minimm rates with a
viable alternative."

The Need for Regulatory Reform

General economic conditions and the motor trausportation
industry have changed comsiderably over the past 40 years.
Inexplicably, however, our manner of regulating the industry has
renained basically umchanged. The complex nature of the industry
and rapid inflation have combined to preclude development of the
detailed cost and rate studies anticipated when the minimmm rate
program was adopted in 1938.

The resort to cost offset methodologles was a convenient
and innovative approach to maintaining the viabilicy of the system,
but was never intended to replace, and has never been 2 satisfactory
alternative to full scale studies. Absent such studies we have been
unable to establish rates with any real assurance that cur ratemaking
has reflected the actual characteristics of the industry.
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A more critical flaw in our implementation of the minimm
rate program has been ocur imability to establish adequate efficiency
standards for selecting study carriers. OQur original objective in
establishing wminimm rates was only to end destructive rate cutting
thereby leaving carriers the responsibility and freedom to determine
their precise rates on the basis of their owm individual operatioms.
It was anticipated that this goal could be achieved by predicating
ninimumm rates upon the costs of carriers most efficiently trans-
porting the particular commodities in question. ALl other carriers
would then be compelled to price the majority of thelr sexvices
somewhat higher than the established ainimum, as their own operatioms
and the sexrvice requirements of their shippers warranted. In theory,
healthy price and service competition would occur above minimum levels.
The theory underlying the program may have been sound, but our iaability
to develop an adequate means to identify the efficient carriers
critical to the implementation of the program has distorted its eantire
effect. Rates intended as minimum have become in actuality going
rates. Although the system was intemded to iaterpose regulation only
to end destructive rate competition it has in practice eliminated
nearly all such competition.

Individual variations in costs, operating conditioms,
traffic flow,and productivity are lost in the averaging process by
which minimum rates are developed. If the ninimy= rates were at
true ainimm levels, the opportunity would exist for carviers to
reflect their actual operating conditions in their individual rates.
The generally hizh level of the minimumm rates has, howevex restricted
the opportunity £or such carrier seasitive ratemaking. Carriers may
still freely assess charges in excess of the ninimum where circiumstances
warrant, but the high level of the minimmms has greatly reduced the
need for upward adjustments and greatly increased the need Lor rate

~38«
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reductions. In order to reduce rates to reflect Zavorable operating
conditions carriers must expend comsiderable time and momey to apply
for specific Commission authority under Section 3666 or 452. Most
carriers do not £ind this procedure to be cost-effective and conse-
quently rarely apply. As a result, important ratemaking factors
requiring the exercise of managerial discretion rarely receive
consideration. The systexm, intended to be dynamic and responsive
has become rigid and outmoded.

Due to a combination of these factors the minimm= rate
levels have become excessive. The mere £act that they are going
rates in most imstances “confirms the f£act that they are excessive. .
We have recognized them as going rates in practice and have regularly
increased them to reflect Iincreased costs without amy amalysis of
whether suchcosts could be recovered by way of independent caxrier
rate adjustments above the minimm,. This practice has compounded the
problem. Excessive rates not only mean higher costs to shippers, but
also added costs to comnsumers who ultimately purchase the products
transported.

The generally high level of the minimuzs rates has been 2
problen of continuing concern to the Commission. We have long been
aware that fairly substantial volumes of freight move at less than
ninimm rail alternative rates under Sectiosn 3663, and by owner-
operator subkaulers who geaerally receive substaatially less than
minimum rates from prime carriers and tramnsportation brokers. AL the
same time, immnovative carriers with lower costs and higher producti-
vity have been deterred from offering lower rates by the expensive
and time-consuming procedures required to obtain the authority
necessary to deviate from minimum rates. Neither the fortuitous
presence of a rall spur, nor the interposition 0f a broker betweez
shiprer and carrier has any direct relationm zo the costs of
performing che sexvice, vet these are the factors whick have been m=ost
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influential ian the receipt of less than minimum charges by carriers
under present regulation. Ironically, the high level of minimum

rates has increased the opportunities for rate discrimination and
carrier exploitatiomwhile discouraging the establishment of legitimate
cost justified rate differentials.

Economic analysis introduced into this proceeding suggests
that che minimum rate program has produced excess service competition
and contributed to excess trucking capacity in the State. J

Since carriers cannot legally charge rates below che =minimum,
and since the minimum rates have become the going rates in most
instances, price competition in the industry nas been severely
restricted. Since minimum rate enforcement .prevents carriers from
attracting new business by offering reduced rates, carriers have
competed by offering better service. If£ the higher costs of offering
such service were passed on only to -those shippers desiring the added
sexvice, no problem would exist., The evidence indicates, however, that
rates charged f£or motor transportation service in California 2re not
service sensitive. With few exceptions shippers are charged the
minimum rate regardless of the level of service required or received.
Thus, the burdens of this fomm of competition are borme by all
shippers in the form of generally higher rates.

High rates and relatively easy entry standards into the
trucking business in California have probably contributed to the
excess trucking capacity in the Scate. Relatively high rates in
relation to carrier costs attract new entrants with the illusion of
assured profits. Each new entrant coatributes further to the
existing excess capacity and further dilutes the available traffic,
reducing load £factors, increasing costs, intensifying expensive
sexvice competition, and lowering profit margins for the industry
as a whole.
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It is our conclusion, based upon the extensive evidentiary
record in this proceeding, that minimm rate regulation is no lomger
in the public interest and should be abolished. It is our belief
that caxriers, as businessmen, could better serve the overall public
interest 1f they could negotiate with shippers and submit their rates
for our approval. In this manner cost justified rate differentcials
and rate IiInncovations, such as peakload pricing and directional rates,
would be encouraged instead of discouraged. Efficiency and produc-
tivity would alse be encouraged through the opportimity to compete
on a price basis as well as on the basis of service. Experience wit
rate competitive motor tfénsportation both in this count:j’and abroad
appears favorable. There is no reason to believe Califormnia tank.
truck carriers would not continuve to prosper under such a liberalized
system of regulatiom.

Commission Authority to Cancel Minimmm Rates

The California Supreme Court recently addressed the gquestion

of whether the Commission is requived by law to establish and maintain
wminimum rates for trucking services. In California Trucking Asseciati
v _Public Utilities Commission (1977) 19 C 3d 240, supra, the Couxt.
said, and very clearly, that the Commission need not set any rates at
all under Section 3662.

"California Trucking appears %o comcede that under

the provisions of Section 3662, the commission

is vested with the discretion to determine whether

or not to establish minimwm rates to be charged by
highway permit carriexrs. Since the section provides
that the commission may set either maximnm or mdimimwem
rates, it cannot be said that it mandates the commission
to set minimum rates under all circumstances.l0/

'""LU7 Nor can it be argued Caat Che proOviSLon Tequires
the setting of maximm rates where minimmm rates ave
inappropriate. The thmust ¢of the section is to allow
the Commission to set eithexr type or rate, or no rate
at all." (19 C 3¢ 246)

41~
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In reaching its decision, the Court also considered the effect of
Public Utilities Code Sectiom 726.

"In our view of the Commission's comstruction of

Section 726 is correct. The provision that the
Cormission shall £ix 'as' the minfimum rate the
lowest of the lawful rates implies the standaxd
by which minizum rates are to be determined
rather than the requirements that such rates /
be set." (19 € 34 247)

Thus, no additicmal statutory authority is required for
the Commission o exercise its discretiom to cancel MRTs 6~B and 13.

Antitrust Considexrations and Rate Bureaus 7

) The Commission has been mandated by the California Supreme
Court to comsider the antitrust implicatioms of its regulatory
activities. (Northern California Power Agency v PUC (1971) 5 C 34 370.)

CTA has maintained that if the Commission adopts a
reregulation program which encompasses carrier-made rates, carriers
may face peril under the federal antitrust laws if they attempt to
engage in group ratemaking.

Under the minimum rate system both permitted and common
carriers enjoyed antitrust protection provided by the state action
exemption found im Parker v Brown (15943) 317 US 341. Although
the extent oI that protection may be debared in light of more recent
decisions, Cantor v Detroit Edisom Co. (1976) 428 US 579;

Goldfarb v Virzinia State Baxr (1975) 421 US 773; Rice v Alecoholie
Beveraze Control Apveals Board (1978) 21 € 3¢ 431, there is little
question that Iindividual carrier rate £iling in lieu of wmiform minimum
rate regulation will increase the potential f£or competition in sk

L) Hh‘e

industry notwithstanding questions conerzaing antitrust immunity. The,
purpose of out antitrust laws is €0 preserve and »romote competition.
"The Sherman Act was designed to be a compre-
hensive charter of ecomomic liberzy aimed at

presexrviang free and unfettered competition as
the rule of trade. It rests on the premise that

bi2-
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the unrestrained interaction of competitive
forces will yield the best allocation of our
econonic resources, the lowest prices, the
highest quality and the greatest material
progress, while at the same time providing
environment conducive to the preservation of
our democratic political and social imstitutions.
But even were that premise open to question...”
gNorthern Pacific Railway Co. v United States
L¥28) 220 US L, &4=0.)

The action we have taken will enbance competition, and thus Iis
entirely comsistent with the principles and purposes of national

and state laws and policies intended to discourage anticompetitive
conduct. " ' ’

We have not, however, embraced competition without reser~
vation. The plan we have adopted is 2 program of reregulatiom, not
deregulation. We recognize the for-hire motor transportation
industry as a regulated industry umder California law and acknowl~
edge our responsibility to regulate rates. We have given ¢onsideration
to antitrust issues in this proceeding ancé will give £ull comsideration
to the related issues currently before the Commission in Case No. 10368,
our gemeric investigation into collective ratemaking. Until we have
reached a decision in Case No. 103268, common carriers will contintve
to be allowed to engage in collective ratemaking through bureaus
approved under Public Utilities Code Section 496. Carriers chosing
to do so should, however, recognize the significant legal uncertainty
surrounding the effect of Section 496 approval om potential Lederal
antitrust liabilicy. Carrierzs who have not already done so should

obtain the advice ¢f legal coumsel prior to engaging Iin collective
ratemaking.
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Competitive Equality among Carvriers

CIA's primary concern in the reopened hearings was with
the issue of competitive equality among carrier classes. CTA
alleged that the regulatory program ocutlimed in Decision No. 90354
would create so significant a competitive advantage for contract
carriers that common carwiers would be totally incapable of competing.
This, according to CTA, is the comsequence of the Commissfion's not
appreciating the effect of common carriers being regulated as public
utilities wnder the Public Utilities Act (Public Utiliries Code
Sections 201-2115) while contract carriers are not so rezulated.

To compensate, CTA proposed that a mumber of additional restrictions
be iﬁposed on contract carriers. CTA's specific recommenéations
are discussed later in this opiniom.

The Commission staff took the position that totally wmiform
regulation is neither required nor, im light of the differences in
common and contract carrier operations, desirable. Staff zecommended,
however, that we ensure relative competitive equality between carxrier
classes in light of existing differences in regulation. With these
considerations in aind, staff supported the program outlined iIin
Decision No. 90354 with the sole exception of the notice period for
contract carrier rate changes after the transition per{od. Staff
recommended that we adopt the progras ovtlined iz Decision No. 90354
with the following modification: Any rate change by a contract carrier
which results in a charge lower than his existing rate and lower than
Bighway carrier competizors’ races ﬁust De filed with the Commission
en 30 days' notice. This, in cthe staff's opinion, will eliminate any
potential competitive disparity between common and ¢ontract caryiers.

We share the concern of CTA and staff with respect to
competitive equality. In moving to reform motor carrier regulation
we have attempted to, and will continue to attempt to, equalize the
competitive opportunity of all highway carriers in California.
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We do not,however, £ind CTA's arguments concerning the endangered
common carrier species comvincing. CTA has correctly identified a
number of regulatory distinctions which are the result of common
carriers being regulated as public utilities, but it has comveniently
overlooked the significant operational benefits common carrier
status bzrings. Highway common carriers and PIRs may solicit and
serve any member of the gemeral public without limitatiom. Contract
carriers in contrast may ouly serve 2 limited number of shippers
with which they must have a continuing comtractual relatiomship.
In our opinion this Operacional restriction on contract carriers
is far more severe than any common carrier obligatiom or incomvenience
¢cited by CTA.

CTA expressed particular concexn with respect to the
sexrvice obligation of common carriers. It argued that common carriers
are required by law to haul wprofitable shipments and serve
unprofitable routes. The losses incurred on this undesirabdle
traffic 1t claimed will preveat common carriers from competing
with contract carriers for good profitable freight. In any business
enterprise the opportunity for profit is accompanied by the zrisk of
loss. This Is as true of contract carrlers as it is of common carriers.
Carriers of both classes may operate unprofitably £rom time zo tize,
but neither is required to do 3¢0. The Commission has never required
any trucker, ¢ommom Or Comtract, TO haul any £reight at a loss and will
not do so under the reform progran adopted in this decision. Although
common carriers are obligated to provide service in accordance with
their certificates and tariffs, the obligation is volumtarily under-
taken by all carriers seeking common carrier rights. Carriers wundertake
these obligations by application to the Commission and may be relieved
of them in the same manner.

In designing the regulatory program outlined in Decision
No. 90354 we attempted to recognize and accowmnt for the differences

A
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between common and contract carrier operations. We are persuaded
however that the program adopted herein should be modified as
suggested by the staff., With this modification all rate reductions
of competitive significance will be publicly noticed and an adequate

opportunity to protest provided to all shippers and carriers.
Labor Costs

Teamsters and a number of union carriers opposed elimination
of minimm rates on the ground that rate coapetition will have an
adverse effect on wnion companies and wmion membership. They argued
that the price paid for such items as truck tractors and trallers,
tires, oil, maintenance, and fuel does not vary significantly Lrom
carrier to carrier and concluded that any price competition must
therefore come at the expense of labor.

Even 1f costs other than labor costs do not vary siznificantly
£rom carrier to carrier, it does not follow that cemperition will
occur at the expense of labor. Variations in carriex operating

£ficiency provide opportunities for savings and for rate cempetition
at least as significant as variations in direct carrier costs.
We recogaize,however, that minimm rates have been based uvpon wmnion
labor costs and that the trucking Industry has operated wmder this
system for forty years. Im order to avoid disscptioms in the labor
market and to encourage competition on the basis of operatiomal
efficiency, we will require that all rates established uncer the
program adopted hexein reflect the prevalling wage as recently defined
{n Decision No. 91265.

Rate-Exennt Commodities

Selected coxmodities and transpormation have been exempt
froz minimum rate regulatiom either because of imherent Jifflculties

in determining proper minimm rates, or because of the legislative
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requirement of Section 3661 that the freedom of movement of the
products of agriculture should be promoted. These exemptions from
rate regulation have been reflected in Commission minfmum rate tariflis
(See e.z., Decisionm No. 80134). CTA has contended that current
exeaptions are from minimm rates, and that as a consequence there

can be no exemptions {f there are no ainimum rates.

Much of the transportation performed by tank and vacuw
trucks is exempt from rate regulation. Rates for this transportation
are competitively set by individual carziers aand have beea set in
this manner for years. There is no evidence of predatory pricing,
excessive business faillures, industry instability, or unreliable '
service in these segments of the trucking industry. On the contrary,
both shippers and carriers have expressed near uxanimous satisfaction
with rates and service and have actively opposed any change in their
present exempt status. The testimeny of those involved in exempt
transportation provides clear and convincing evidence that economic
regulation is not necessary Zor stability or marketplace oxder in
this segment of the industry. Commodities transported in bulk by
tank and vacuum tank vehicles presently exespt from rate regulation
by the provisions of MRTs 2, 6~3,and 13 should remain exempt.

Safetv )

Several carriers expressed the belief that competition will
erode carrier profits to the extent that carriers will be wunable or
uwilling to maintain and operate their eguipment in 3 safe manner.

These witnesses have overlooked the distinction between
economic regulation and safety regulation. Economic regulation Is
not a very effective means of insuring safety. The minimm rate systex
does not insure profits any more than they will be insured umder the
competitive program adopted herein. Moreover, even if profits were
guaranteed there would be no assurance that carriers would spend an
appropriace asoumlt ou 2aintenance. The iacenctive to skimp on maintenance
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and safety to increase short-term profits exists today and will
exist under any comceivable form of regulation. Safety regulations
are the appropriate means to insure safety. Existing safety
regulations are enforced in Califormia by the California Highway
Patrol and will continue to be enforced in the Zfuture as they have
in the past. If problems with carrier safety exist or develop,
they should be addressed through well-comstructed, well-enforced
safety regulations.

Environmental Considerations

In enacting the Califormia Eavirommental Quality Act of
1970 '(CEQA), Public Rescurces Code Section (Pub. Res. C. Sec.) 21000
et seq., the Legislature established a state policy requring con~-
sideration of envirommental as well as economic and technical factors
in evaluating regulatory actions and programs. This policy is clearly
declared in Pub. Res. C. Secs. 21000 and 21001 and breadly expressed
ia paragraph (g) of both sectioms:

"It is the intent of the Legislature that all agenciles
of the state government which regulate activities

of private individuals, corporatiens, and public
agencies which are foumd to affect the quality of

the enviromment, shall regulate such activities so
that major consideration is given o preventing
environmental damage.' (Pub. Res. C. Sec¢. 21000(g))

"The Legislature further £inds and declares that it

is the policy of the state to: ...Require goverameantal
agencies at all levels to comsider gquzlitative factors
as well as econcmic and technical factors and long-term
benefits and costs, {n addition to short-term beneficss
and costs and to consider alternatives to proposed,
actions affecring the environment.” (Pub. Res. C.

See. 21001(g))

In some instances CEQA requires that this policy be
{implemented through preparation and consideration oL an environmencal
inmpact report (EIR) prior to agency decisfon making. (See Pub. Res.
C. Secs. 21061 and 21100.) However, EIRs are required to be prepared
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by state agencles, boards, or commissions omly "em any project they
propose to carry out or approve which may have a significant effect
on the enviroenment,” (Pub. Res, C. Sec. 21100, emphasis added.)
Although the policy provisions of CEQA (Pub. Res. C.
Secs. 21000 and 21001, supra) apply to this proceeding, the EIR
provisions (Pub. Res. C. Secs. 21100 et seq.) do not. (Re Environ-
mental Imoaet Revorts (1973) 75 CPUC 133, 142, rehearing deniled
75 CPUC 243, 246, writ denied, 57 No. 23034, January 16, 1974.) The
key term '"project' is defimed in Pub. Res. C. Sec. 21065 to imeclude only
the following agency actioms:
(a) Activities directly undertaken by any public
agency. - .
(b) Activities wmdertaken by a pezson which are
supported in whole or in part through contracts,

grants, subsidies, loans, or other forms of
assistance from one or more public agencies.

(¢) Activicies involving che issuance to a person of
a lease, perxmit, license, certificate, or other
enticlezent for use by one or more public agencies.

It is clear that neither (b) nor (¢) apply since issues in this
proceeding iavolve neither financifal assistance nor licensing.
Although in this decisiom we are directly undertaking a2 significant
change Iin the method of tank truck rate regulation, neither does

this appear to be the type of activity contexzplated by paragraph (a).
In Califormia Administrative Code Section 15037 promulgated to

implement CEQA, paragraph (a) of Pub, Res. C. Sec. 21065 has beex

interpreted to refer to activities invelvinz or related to comstruc-
tion activities.

"Project means...: (1) An activity directly under~
taken by any public agency including Hut not limited
to public works comstruction and related zetivities,
cleazing or grading of land, izprovements o existing
public structures, enactment and amendment of zoning
ordinances, and the adoption of local Genexal Plans
or elements thereof pursuant to Government Code Sec~

tiems 65100 through 65700." (Califoraia Administrative
Cocde Section 15037(L).)
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This proceeding is essentially 2 rulemaking proceeding involving the
means by whick rates will be set in the tank truck industry. It is
totally wmrelated to comstruction activities.

Even though the EIR provisions of CEQA do not apply to this
proceeding, and mo EIR or negative declaration 4is required, the
Commission is still wnder a statutory duty to recognize and Implement
the policy stated in Pub. Res. €. Secs. 21000 and 21001. In reaching
this decision, we have discharged this duty by considering environ-
mental factors as well as the significant economic, tecimical, and
procedural factors raised in this proceeding.

Upon analysis of the evidence before us, we find that estab-
lishing the regulatory system adopted herein will have 3 beneficial
¢ffect on the enviromment. We expect increased price competition
to produce increased operatiomal as well as financial efficiency.
Equipment utilization should be maximized, thereby reducing expty

miles, excessive use of the highways, and wmecessary fuel consumption.
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¢Ta Recommendation

CTA made a number of recommendations designed to provide
additional protection f£or common carriers. A number of these related
to the regulatory reform program outlined in Decision No. 90354.
Others were beyond the scope of this proceeding and concerned
regulatory changes made in Decision No. 89575, our decision imple-
menting Chapter 840, Statutes 1977 (commonly zeferrzed to as SB 860),
and Decision No. 91347, the most recent decision issued in Case
No. 10278, our generic iavestigation into the practice of subhaulizg.
In summary, its recommendations were as follows:

.. 1. Redefine "contract carrier” and establish a
maxinmum number of shippers contract carriers nay
serve which should probably not exceed ten.

2. Require all common carriers whether licensed
under Public Utilities Code Section 1063 or
1063.5 %o comply with historical standards of
service.

Establish and compel adherence %o standards fox
written contracts.

Contract carrier rate changes should be effective
on no less public notice than common carrier rate
¢hanges.

Common carriers should not de alloweéd to meet th
charges of competing contracet carriers without
specific cost showings. :

All contract zate changes, increases, as well as
decreases, should be justified by operational an
cost date.
Cancellation 0f YRTs 6-B and 12 should be
Geferzed for approximately two vears.
Sufficient financial reporting should be recuired of
all highway carriers to permit evaluation of all
individual carrier rate £ilings without resorting
to discovery procedures.

9. The Commission should rescind Decision No. 91247
acthorizing unlimiteé cross-subhauling.

rese recommendations are discussed in order.
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In Decision No. 89575 the Commission addresseéd and
specifically rejected the suggestion that contract carriers be
imited %0 a specific number Of gontracts.

"We now reject any implication that status may be
determined by a specific number of contracts
vnifornly applied. We anticipate no such uniform
limit on the number oOf contracts a contract
carrier may have or the number of shippers it may
sezve. To establish such a limit would attribute
far too much significance to but one.of the
relevant ¢riteria. See e.g., Samuelson v CPCC
(L951) 236 CA 24 722. Consistent witlh our intent
to define rather than restrict contract carriage,
we will presume lawful operations presently
conducted pursuant tO CoOntract austhority without
regard to the number of contracts or shippers
served.” (Decision No. 89575,aimec. p. 17.) °

We are not persuaded by anyevidence in this record that
any specific limitation should be imposed on the number ©f contracts
or shippers contract garriers may serve.

In Decision No. 89575 we provided a five=-year transition
period for radial highway common carriers to convert to common
carrier operations under 2ublic Utilities Code Section 1063.5.
During this transition period Section 1063.5 carzriers wi

llowed to expand and contract their services, as shey previo
did as radial carriers, without showing public convaniernce a
with this sole exception, Section 1062.5 and Section 1063 common
carriers will be subject to absolutely uniform regulation. To th

extent that Section 1062.5 carriers choose to exercise their common
sions and will be uncer all obligations imposed upon Section 1063
carriers by the Publiec Utilicies Act. The freedom 0f choice granted
to Section 1063.5 carriers during the transition period is not
unigue, only the method by which this choice may be exercised is
unigque. Traditional Section 1062 common carriers may also expeané ané
contract their services ané €o 5o wigh frequency, but they are

carrier gertificacte, they will be reguired to conmply with all pzovi-

theoretically reguired to obtain prior Commission approval <o &o so.
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In Decision No. 89575 we established guidelines for
determining the proper scope ¢f contract carrier operations and
required contract carriers, other than petroleun and cement contract
carriers, to file written contracts with the Commission. In the
regulatory program of competitive individual carrzier-£iled rates
adopted herein, contracts will become a critical element of our
procedure f£or rate review. We will, therefore, reguire that all
petroleun contract carriers file contracts with the Commission and
abide by the policy guidelines adopted in Decision Ne. 89575. A
copy of those guidelines appropriazely amended is attached hereto
for reference as Appendix B.

B Both CTA and the Commission staff criticized the notice
provisions f£or contract carzier rate reductions aftes the transition
period outlined in Decision No. 90354. As previously indicated, we
are persuaded that the procranm adopted should be modified as suggested
by the staff. CTA suggests that all contract carrier rate changes
be made on ot less than 30 days'’ notice, but provided no real
justification for this additional restraint on contract carrier
operations. Contract carriers may now increase rates withous advance .
public notice and may decrease razes £ the minimum raze level withoust .
notice. WwWe see no reason to deprive them of this pricing flexibilicy.

Under ainimum rate regulasion cagriers cocld obtain authority
to charge special rates under Public Utilities Code Section 2666
below published minimums which were typically limited 20 a single
named carrier and a specific shipper. This allowed nmore sophiscicazed
carriers to obtain select business inmmune f£rom the compesizion of
other carriers. Under the refora program outlined ia Decision
No. 90354 such private rates would be prohibited. Any carrier would
be permitted to meet the charges of any other competing motor
carrier. TA's opposition fo this provision of the program seens
inconsistent with their concera for eguality ©f competitive

e oy

opportunity. In our opinion this provision is essential %o preserzve
that ecualiscy, and is consistent with Public Ttilities Code Sections
452 and 4S5,




C.5436 OSH 244 et al. ALJI/ks

No need appears to recuire cost and operational justificazion
for all contract carrier rate changes. Under the present minimunm
rate system contragt carriers are only required to justify rzates
below published minimums. Requiring justification of all rates
would impose an unreasonable adnministrative burden upon carriers
and does not appear necessary or useful for any legitimate regulatory
purpose. In order %o provide for an orderly transition £rom mininux
rates to competitive individual carrier-£filed raktes, justification
will, however, be reguired for key contract rate reductions as further
explained unéer "The Program Adopted”.

. We £ind no justification for additional delay in canceli1g
MRTe 6-3 ané 1l2. 7The general issue of minimum rate requlation of
motor carriers and alternatives %0 such regulation has been under
study since 1974 when the Commission on California State Government
Crganization anéd Economy (Little Hoover Commission) released its
report recommending elimination ©f minimum rates. Minizum rate
regulation @f tank and vacuum truck transportation has been under
specific study since this proceeding was f£irst inisiated April 12, 1977.
We recognize that the transition from uniform state~set minimunm
rates £o competitive carrier-set rates will not be easy ané will
implement the change gracdually shrough a transition period of one to
two yvears' duzation. We see no need, Bowever, €O maintain minimunm
rate regulation any longer than provided for in this decision.

Individual carrier-set rates must he evaluated upon =k
basis of each individual carrier's costs and operating circumstances.
Analysis of specific rates will often reguire very specific infor-~
mation. This type of information could not practically be provided
by carriers in annual-tvpe reporss. It can best be obtained through
discovery. No adéditional £inancial re ting will be recuired of
carriers under the program adopted.

CTA's concern with respect tO cross-—subhauling was considered
in hearings held in Case No. 10278 and was rejectec in Decision
No. 91247. The appropriate remely for CTA now lies with the Califor:ni
Supreme Court. The issue of ¢ross-subhauling is beyoné the scope 0f
this proceeding. ’

=54~
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The Program Adopted

After consideration of all of the evidence properly
introduced in the original hearings in this proceeding and in the
reopened hearings, we have concluded that the regulatory program
outlined in Decision No. 90354 should be adopted in modified foxm
as recommended by the Commission staff. This change will equalize
the notice period required for common and contract carrier rate
reductions below the charges of competing carriers both during and
after the transition period. Any rate reduction which results in
a2 charge lower than the chargzes of codmpeting carriers must be
£i{led on a 30 days' notice. In all ochker respects the prograz
adopted, and deseribed below, parazllels the program outlined in
Decision No. 90354.

In summary, the effect of this decisioz is to shift the
primary responsibility for day-to-day motor carzrier rate setting

frowm the Commission to the industry, from goverament to private
enterprise. Rates negotiated by shippers and carriers will be

presuned reasonable. The Commission will, howevexr, zetain and

contiaue to exercise jurisdiction to protect the interests of

shippers, carriers, and the genmeral public. Regulatory authority

will be exezcised to encourage rather than discouzage price compezition.
To avoid disruption of existing labor markets and to encourage
competition on the basis of opexational efficlency, the Commission

will require that rates reflect prevailing labor costs.

In order to emsure an orcerly traasition, the new program
will be implemented gradually. MRTIs 6-2 and 13 will be canceled
July 31, 1980. In lieu thereof the Comxission will publish =wo
transition tariffis whick will remain in effect an adequate length
of time to facilitate the transition to competitive carrier-set
rates. It is anticipazed that the traasition tariffs will be
maintained for ome to TwO years.
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The transition tariffs will serve two independent purposes.
First, they will be available for common carriers that so desire zo
adopt in whole or in part as their own tariff. Imn Decision No. 89575
implementing SB 860 we provided a mechanism for common carriers,
particularly new carriers converting under Section 1063.5, to satisfy
statutory tariff requirements by adopting one or more Commission
ainimm rate tariffs as their owa. Through the transition tariff
we will preserve this convenieat method for common carrier tarifi
publication notwithscanding cancellation of MRTs 6-3 and 13.
Secondly, the tramsition:tariffs will facilitaze tramsition from
minimum rates to carriex-filed rates by serving as a threshold
for rate justification. Contract rates below the applicable tramsition
tariff rate, filed during the transition period, must be accompanied
by justification of the rate level. In this manner we will able <o

control the degree of price competition within acceptable and hezlchy

bounds during which in all probability will be a difficult pexiocd of
transiztion. ’

The transition tariffs will contain rates equivalent to
MRTs 6-B and 13, respectively, and, in additionr, any Sectioms 452 and
3666 rate deviations in effect on July 31, 1980. The transition
tariff rate levels will not be adjusted by the Commission after they
are initially published.

Alternative rall xates curreatly available to carziers
under Section 3663 will no longer be available. Since minimum rates
will be canceled, Section 3663 will have no application under the
new prograz. Rall rates will, bowever, be available in a more

* restricted manner for a period of time the duratioa of which will
be governed by shipper-carrier nmegotiation. Rail rates will continve
to be available pursuant to contracts £iled on or before the date
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minimum rates are canceled July 31, 1980. Any contract rate lawful
when £iled will be grandfathered and may continue to be utilized
without justification after minimum rates are canceled. In additien,
rail rotes contained in motor common carrier tariffs om July 31, 1930
will be similarly grandfathered. Our provision for competitive rate
filing, discussed more fully below, will preserve the general
availability of most rail rates until ihcy are eliminated £rom both
filed contracts and motor common carrier tariffs.

The rates of contract carriers will be established by
cach individual carrier and approved by the Commission under ¢//
Section 3662. All such rates will be approved on the basis of
individual carrier costs (except labor costs) and individual carrier's
operating conditions considered in light of the needs of commerce and
the public interest. No rate aporoved will involve more than one
type or class of carrier within the meaning of Section 726. Contzact
rates approved will only be those contained in actual carrier
contracts, and thus will be both minimum and maximum rates for the
specific tramsportation imvolved.

Duxring the transition pexiod, coniract rates below the
applicable transition tariff rate nust be accompanied by rate
justification. Rate justification may consist either of (1) 2 state-
ment that the rate is filed to meet the cha:géé of a motor carrier
competitox, accompanied by a reference to the competitor's tariff or
contract charge being met, or (2) operational and cost data (including
imputation of prevailing wage levels) which demonstrate that the
rate proposed will contribute to carrier profitability. Rates
justified on a competitive basis may be at or above the competitor's
level, but must apply to the same commodities between the same general
geographic points. Operational and cost justification will be more
liberally interpreted under our new program than under prior Commission
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Section 3666 deviation procedures. Imnnovative pricing will be
encouraged, but must be reasonable in light of existing carrier
costs and transportation characteristics. In no event will rates
which do mot contribute to carrier profitability be approved or an
operational basis.

Contract rates at or above the traasitiom tariff or £iled
to meet the charges of a competing carrier, will be effective on
the date filed with the Commission or such later date as may be
provided by the terms of the contract. Rates filed during the
transition period below both the tranmsition tariff and the charges
of competing carriers will become effective 30 days after the date
filed, absent protest. In the event of protest, all such rates
will be temporarily suspended for a period of time not to exceed
an additional 30 days during which tixme the Commission must either
reject the protest and allow the rate to become effective or
suspend the rate pending hearing.

Afrer cancellation of the tranmsition zariffs, all contract
£Llings, except rate reductions below the charges of competing motor
carriers, will be effective on the date £iled with the Commission
or such later date as may be providecd by the terns of the contract.
Rate reductions below the charges of competing motor carriers must
be filed on a 30 days' notice. Rates negotiated by shippers and
carriers and evidenced by binding conmtracts will be presumed zeasonable,
but will be subject to review upon complaint or petition for inves-

~tigation and suspension.

We are fully cognizant of the impacts our elimination of
minimum rates will have on common carriers. Under minimum rate
regulacion, Sections 3663 and 726 combined to stbject common carriers,
as well as comntract carriers, to minimum rates. Neither Section 3663
nor 726 will apply to our new syszem of individual carrier-set rates.
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Thus, the approved rates of pexrmit carriers will not be directly
applicable to common carriers.

Common carxrier rates will be govermed by Section 454 fox
rate increases and Sections 455 and 452 for rate decreases. Undex
Section 455, a public utility may reduce a rate without authority
£rxom the Commission on a 30 days' notice or such shorter notice as
the Commission may prescribe. The impact of Section 455 is limited
with respect to motor comumon carriers by Section 452. Section 452
specifically authorizes rate reductions whez the needs ol commezce
or the public interest require, subject to Commission discretion
to require justification. Any rate that is reduced to meet the rate
of a motor carrier competitor is in the public interest and may
be f£iled and effective under our new program on the same day service
is to be initiated. Such filings must be accompanied by a reference

to the competitor's tariff or contract charge being met. Common
carrier tariff rate reductions below the charges of motor carxrier
competitors must, however, be accompanied by a statemeat of ¢cost or
operational justification. This procedure is consistent with
Section 452 and will equalize the competitive opportunity of common
and contract carziers. An abbreviated outline of the progran
adopted follows.
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Program Qutline

1. MRTs 6-B and 13 will be canceled July 31, 1980.

2. 3Bulk liquids exempt from MRT 2 will continue to be raze
exezpt and exexpt from tie provisions of this program.

3. Transition Tariffs 6-3 and 13 will be published in lieu
of MRTs 6~B and 13 'and will be effective with the cancellation of
the minimum rate tariffs. ]

4. Transition Tariffs 6-B and 13 will consist of the lowest
rates contained in MRTs 6~B and 13 and any Section 3666 or 452
deviations in effect on July 31, 1930.

- 5. The tramsition 'tariffs will mot be adjusted by the Commission
after they are initially published and will be canceled at the end
of the transition period.

6. The duration of the transition period will be determined
by experience under our new progran dbut is 0ot expected to exceed
two years. |

7. Transition Tariffs 6-3 and 13 will not function as minimum
rate tariffs. They will serve as a guide for the initial establishe~
aeat of tariffs by new Section 1063.5 common carriers and as a
threshold for purposes of contract carrier zate Jusrification
requirements. ’

8. Contract carrier operations will be govermed by the
following:

a. Upon cancellation of MRTs 6-3 and 13,
contract carziers may operate only pursuant
To contracts on £ile with the Commission.
Contracts may be filed on or before July 31,
1980 and thereafter as negzotiated. All
contracts will be available for public
inspection.

Any contract rate £iled below the traasiction
tariff aoust be accompanied by a statement of
justificacion. Such justification may
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consist cither of reference o 3 wotor
carrier competitor's rate being met or
operational and cost data showing that
the proposed rate will contribute to
caxrier profitabilizy.

Contract rates filed below both the
transition taxiff and the charges of
competing carriers must be f£iled on

30 days' notice and may become effective
30 days acfter the dace f£iled, absent
protest.

Contract rates £iled to meet the charges
of motor carrier competitors may be made
effective the date £iled with the
Commission or such later date as may be
provided by the contract terms.

Contract rates at or above the transition
tariff may be made effective on the date
filed or such later date as may be
provided by the terms of the contrace.

Afzer c¢he cransition peried, coatraet
rates may vbe filed at aay level without
inicial justification. Contract wates

at oxr above the charges of othexr carriers
may be made effective on the date of
£iling or such later-date as may be
provided., Contracts containing rates
below the charges of competing carriers
must be £iled onm 2 30 .days' notice.

Common carriers (and PIRs) will be goveraned by the following:

2. Common carrier rate increases will be
subject to justification and approval of the
Commission as required by the Public
Utilities Code Scetion 454,

Any rate reduction below the transition
tariff must be accompanied by 3 scatement
of justification. Sueh justification
may consist either of reference to a
motor carzier competiror's rate being

met or operational and cost data showing
that the proposed rate will contribute

to proficabilicy.
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¢. Rate reductions below the chaxges of
motor carrier competitors will be
governed by the Public Ucilities
Code Section 452.

Rate reductions filed to meet the
charges of motor carrier competitors
may be made effective the date £iled
with the Commission or such later
date as may be provided.

Tariff changes not resultiag in an
increase in rates may be f£iled under
Public Utilities Code Sectiom 455
without justification and may be zade
effective on 30 days’' notice or

such shorter notice as the Commission
may provide.

10. The cost data upon which the profitcability of carrier-filed
rates will be assessed will include individual carrier costs and the
prevailing labor cost as determined by the Commission in accordance
with Decision No. 91265.

11. Any interested pexrson will be entitled to file a complaint
against any f£iled zate in accordance with the Public Utilities Code
Section 1702. ’

Tindings of Tact

1. Minimum rate regulation was desigred to respond to the
economic conditions of the 1930s, conditzions which nmo longer exist.

2. MRTs 6-B and 13 do not meet the needs of carriers and
shippers for the transportation ¢f commodities in bulk by tank and
vacum tank vehicles.

3. With few exceptions the ainimum rates iz MRTIs 6-B and 13
for the transportation of commodities in dulk by tank and vacum=
tank vehicles are the prevailing or standaxzd rates for the Iindustry.

4., The cost studies which undexrlie MRTs 6-2 and 13 have not
been and cannot reasonably be updated with the £frequency present
econonic conditions require. '
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5. The Commission has been unable to establish adequate
productivity or efficiency standards for selecting appropriate
carriers to study for purposes of setting minimum rates.

6. The cost studies which support the development of rates
in MRTs 6=B aad 13 for the transportation of commoditics here at
issue reflect no more than the costs of a simple sample of carriers.

7. The minimum rates are generally higher than they would
be if they were competitively set.

§. The minimun rates do not accurately reflect actual
industry costs and operating conditions and have discouraged cost-
justified rate differentials.

9. Excessive minimum rates have .ncreased transportacion
charges to shippers, increased costs to .consumers who ultimately
purchase the products transported, and have limited the markets
in which products can be sold. '

10. Ecomomic malysis suggests that high minimum rates
may have produced excess service competition and excess trucking
capacity in the industry.

1L, Minimum rate methodolozy is-inadequate to reflect che
costs, operating conditions, and effzc;encxes of individual carriers.

12. Different shippers and carrzers operate under widely
varying conditions and have unique requirements which cannot be

fully comsidered when minimum rates are established based on industry
averages.

13. Much of the tank truck transportation subject to this
procceding is presently exempt from rate regulation.

14, There is no evidence of predatory pricing, excessive
business failures, industry instability, or unweliable service in
the rate exempt segment of the tank truck industry in California.
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15. Shippers and carriers have benefited f£rom the flexibility
and responsiveness with respect to rate setting now allowed in the
area of transportation exempt from minimum rates.

16. OQur experience with rate exempt tank truck transportation
provides clear and convincing evidence that economic regulation
is not necessary for stability or marketplace order in this segment
of the industry.

17. Safety regulations are the approprizte means of ensuring
safe carriexr operations.

18. The needs of commerce and the public interest require that
carriers be allowed to mcet the charges of competing motor carriers.

19. 1In oxder to equalize competitive opportunity, the
Commission should provide general zxelief to common carrziers pursuant
to Section 452 of the Public Utilities Code %o meet the rates of
competing motoxr carriers by permitting the common carriers' rites
filed for such purposc to become effective on the same day that ¢///
the common carrier tariff £iling containing such is £iled.

20. The cost criteria for justification of rates under the
reregulation plan adopted herein should be.as follows:

a. Labor costs will be caleculated on the basis
0f the prevailing wage a2s determined by
the Commission in Decision No. 91265.

b. All other cost elements will be based upon
the individual carrier's actual costs.

21. The enforcement of safety standaxds by the California
Highway Patrol and State Fire Marshal will not be affected by che
changes in economic regulation adopted in this decision.

22. No additional financial reporting requiremeats of highway
carriers are required in conjunction with the regulatory prograx
adopted. The information necessary to evaluate individual rates
can best be obtained through discovery.




C.5436 OSE 244 et al, ALJ/bw

23. It is not necessary to delay the implementation of the new
regulatory system 2dopted herein.

24. Under the reregulation plan adopted in this decision,
commodities tramsported in bulk by tank and vacuwm tank vehicles
presently exempt from zate regulation by provisions of MRIs 2, 6-B,
and 13 should remain rate exempt. GContract carriers will not de
required to file contracts with the Commission for rate exempt
transportation.

- 25. The regulatory systea adopted herein will promote increased
operational efficiency of highway carriexs, thereby reducing eapty '
miles, excessive use of the highways, and unnecessary fuel consumption.

26. The regulatory system adepted hereim will have minmor
beneficial effects on the enviromment. )

Conclusions of law .
1. The rulings of the assigned ALJ on motions to exclude
certain evidence presented by CTA were proper.

2. The motion of CTA to disqualify ALJ Alderson should be
denied.

3. The Commission is not required to establish minimum rates
under Division 2 of the Code and has authority to camcel at any time
those it has previously established.

4. The extent of anticrust immunity afforded carriexs by
the Public Urilities Code Section 496 and the state action exemption
is at present uncertain.

5. Highway common carriers and PIRs may solicit and serve any
member of the gemeral public without limitzation.

6. Eizhway contract carriers and petrolewa contract carriers
may only serve a limited number of shippers with which they must
have a continuing comtractual relatioasnip.
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7. Cross~-subhauling authorized by Decision No. 91247 is beyond
the scope of this proceeding.

8. With the exception of the five-year transition period during
which Section 1063.5 carriers can expand and contract their services
without showing public coanvenience and necessity, Decision No. 89575
provided f£or absolutely uniform regulation of Section 10632 and
Seecion 1063.5 common carriers.

9. The rates contained in contracts filed by contract carriers
should be approved by the Commission under Section 3662.

10. 7The rates contained in contracts f£iled by contraet carriers
and approved by the Commission under Section 3662 will, in effect,
constitute minimum and maximum rates for cthe specific transportation
covered by the contracts.

.

11l. Since we are adopting o systenm of individual carrier-£filed
rates and canceling minimum rates, ncither Scction 726 nox Section 3663
will apply. .

12. To avoid disruption of existing transportation patterns,
rail rates should be grandfathered in the manner discussed herein.

13. Common carrier rate changes.will be governed by Sections 452,

and 455.

4. The Commission may exempt.selected commodity transportation

rate regulation under Division 2 of the Code.

15. The regulatory program adopted in this decision is coasistent

state and federal antitrust law.

16. The regulatory program adopted in this decision will noz :
create any unfair comperitive advancages for aay class of carrier. V///

17. The rexegulation program adopted will not result in any
unfair competitive advantages for carriers or shippers who have
carrier/carrier or carrier/shipper affiliations ovexr those who do noz.
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18. Safetry regulation of carriers engaged In tank truck
transportation is not within the jurisdiction of this Commission.

Tt is the responsibility of the California Highway Patrol, the
California State Fire Marshal, the United States Department of
Transportation, and che ICC.

19. The reregulation program adopted satisiies the require-
ments of Section 3502.

20. Although the policy provisions of CEQA, Pub. Res. C.
Sees. 21000 and 21001, apply to this proceeding, the EIR provisions,
Pub. Res. C. Sees. 21100 et seq., do not.

21. The reregulazion plan deseribed in the body of this
opinion should be adopted by the Commission.

22. This decision supersedes Decision No. 90354. Decision
No. 90354 shall hereafter have no £drece or effect.

ORDER IN KEQOPENED PROCEEDING

IT IS ORDERED that:
1. The reregulation plan detailed in the opinion of this
decision is adopted and shall be effective July 31, 1980.
2. Minimum Rate Tariffs 6-B gand 12 are canccled effective
July 31, 1980.
3. The Commission's Transportation Division shall do zhe
following:

a. Prepare a program for presentation Lo the
Commission within sixty days after the
effective date of this order which will
monitor retrospectively and prospectively
the effects of this reregulation on the
tank truck transporsation industry. In
formulacing this program, the staff L
directed to solicit suggestions from
any parties to these proccedings who
may be interested.

Prepare for Commission resolution the
necessary rules, and new and revised
gencral oxders to implement the adopted
reregulation program.

-67~




C.5436 0SH 244 et al. ALJ/bw

¢c. Prepare the transition tarifls for
distribution by July 31, 1980.

4. The Executive Director shall serve a copy of this decision
on all petroleum contract and petroleun irregular route carriews and all
carriers subscribing to Minimum Rate Tariffs 6-3 and 13.

5. The motioms of Califormia Tzucking Association to
disqualify ALJ Alderson and for a presiding officer's proposed
report are denied.

In order to alleviate some of the industry confusion

caused by the long delay in implementing the regula tory changes
outlined in Decision No. 90354, this orxder is effective the date
hereof.

Dated JUN 3 1980 , at Sam FTraacisco, California.

Vil € Cpsr

Voo oo o~ B
%’////M

Commicsiomer Clalre 7. Dadrick., Yelng
?cccssar'lly 2bsenv. did not parsicipase
A% ke disposition of +nis Proceoling..
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Progranm

APPENDIX A
Page 1 of 2

Qutline Adopted in Decision No. 90354

l.
2.

3.

MRYT 6=B and MRT 13 will be cancelled January 31, 1980.

Bulk liquids exempt f£rom MRT 2 will continue toO be rate
exempt and exempt from the provisions of this progranm.

Transition Tariffs 6-B and 13 will be published in lieu
O0f MRTs 6-2 and 13 and will be effective with <he
cancellation ¢of the mininmum rzate tariffs.

Transition Tariffs 6~B and 13 will consist of the lowest
rates contained in MRTs 6-B and 13 anéd any Section 3666
or 452 deviations in effect on January 31, 1980. -

The transition tariffs will not be adjusted bv the
Commission during their life, and will be cancelled
at the end of the transition period.

The duration 0f the transition period will be determined

by experience under our new program, but is not expected
t0 exceed a year Or %LWO.

Transition Tariffs 6-3 and 13 will not fuaction 2s minimum
rate tariffs. Thev will serve as a guide f£or the initial
establishment of tariffs by new 1062.5 commeon carriers,
and as a threshold for purposes of contract carrier rate
justification recuirements.

Upon cancellation ©of MRTs 6~-B and 13, contract carriers

may operate only pursuant to contracis on f£ile with the
Commission. <Contracts may be £ileé. on or before Jancary 31,
1930 ané thereafter as negotiated. All contracts will be
available for public inspection.

Any rate f£filed by a contract carrier below the <transition
tariff during the transition period nust be accompanied

by a statenment of justification. Such justification may
consist either of (a) reference %O 2 motor carrier competi-~
tor's rate, or (b) operational and cost data showing that the
proposed rate will contribute to carrier profitabilicy.
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APPENDIX A
Page 2 of 2

Contract rates at or above the transition tariff, or
filed to meet the charges o< a competing carrier,
will be effective on the date £iled or such later
date as may be provided by the terms of the contract.

Such rates may be subject to review upon the filing
of a complaint.

Rates filed during the transition period below both
the transition tariff and the charges of competi
cazriers will become effective 20 days after the
date £iled, absent protest.

After the transition period, rates may be filed ‘at
any level without initial justification and will Dbe
effective on the date of £iling or such later date as
nay be provided. After the transition period, rate
levels will be subject t0 review only upon the

£iling of a2 complaint. '

Any interested person will be entitled to file a
complaint against the filed rate for any transpor-
tation service in accordance with Public Utilities
Code Sections 1702 ané 3662. The cost data updn
which carrier profitabilicy will be assessed upon
complaint will include a prevailing wage standarcd
for labor costs as discusseé more fully infra.

The rates of highway common carriers and petroleun
irregular route carriers will be governed by
Sections 452, 454 and 455. Cormmon carrier rate
£ilings below the transition tariff {(durifg the
transition period) must be accompanied by a state~
ment of justification. Such justification may
consist either of (a) refereace to 2 motor carrier
competitor's rate, or (b) operational and cost data
showing that the proposed rate will contribute <o
carrier profitability. '
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COMMISSION 2QLICY ON TEEZ PROPER SCOPE OF
EIGEWAY CONTRACT AND PETROLEUY CONTRACT CARRIER QPERATIONS
IN TEE TRANSPORIA”ION OF COMMODITIZS IN 3ULX
IN TANK TRUCXS AND VACUUK 725 AND PIM2-TY2E TANK VERICLES

The purpose of this statezexat iIs to inmform carriers eagaged
in contract carriage of fank truck commodizies of the Commission's
policy on the proper scope of such operatiocns and to se:x ke Zollowing
guidelines waich the Commission will apply iz determining whether
highway caxzier is operating as 3 comtract casrier. 7The question
wkethez a comtzact carzier is lawsully operariang is decermized oz

case-dDy-case basis dependent won the facts suzwounding the carwier's
operations. )

1. A comtzact carwier gemerally Z2y mot solicit
individval one-tize shipmeats; It zay sclzc
and enter into rnegotiated concinus ing zavlin
relationships with szippers, I.e., comtIacts.
Individual on e-t;ne snipzents :ay te soliecited
where the spec.a ized nature cf : e tzazsporea-~

- iy

tion is sufficieat To distinguish it £Zoz co—son
carzier service or where 2 ca___e- is pezforming
2 rate-exexpt transportation sexvice.

A ceatzact cazzier zust generally have a contizmuiz

e &P i’

relat*onsa_p witch the shipper ox sal ippers it sezves.
A con';zuﬁng relationship recuires that sexvice de
p*ov*ded periodically over 2 pe:iod of gize, =o0c
iess than thizcy cays in curation. A contizuing

relationsaiy cannot be p*ed;ca:ec wpon 2 sizgl
skipzeat.

A shipper using the sexvice of 2 contract carTier
can be eithex the consignee or comsignor., Norzzally,
he shippeT is zegaxded as .he party woo pays the

cLarges Loz the c'a_sao*‘ tion proviced; ,cweve
the shippeT =ay 2lso be t e paz<T wao consT T2e
trafiic sucz as tue zanus c"u:e- of 3rand X wno

ships freight collect to exclusive dezlers o=
Brané X,

& contract carrier —usc p-ov-de sexvices that are
specialized o* za*lo*ec £0 The pa::;c;_a: :ec~~'e-
zexts O the skipper being served., Zxazples o=

specialized se:vices include, SuT are 2ot liziced

- de epeaban -
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to, providing cepeat service over 2 period of
time with specialized egquipzez=t, wmique
loading/imloading and accessorial activity, or
specialized schedulizmg of sexvice. Such
specialization alone in some instances
distinguishes coutract from common carrier
operations. Heavy hauling and the transpor-
tation of rate-exexpt commodities are exemples
of such specialized opexratiotns.

All cemtract cawzriers, except carriers enmgaged

in rate~exempt transportation, must £ile writzez
contracts witk the Commission prior to, or on the
same day, service is initiated. Such contracts
skhall be available for izspection by the public.
Contract carwiers way provide sezvice only
pursuant to written cortracts wialck s2all bixmd
both carrier and shipper to good faith pexformance
for a specific term, and contracts shall coutain
the folﬁgwing:

The Dame of the cazrier.

Tee naxe of the siiipper.

Tae duration of the comtzacse.

The azez izvolved iIn performance, such 23

the woute and/or termini.

A description o0f the services to be

provided anc the projected freguency.

The commodities involved, and tke pro~

jected tommage or other appropriate wmil

of measurement to be hencled.

The cempemsation to be paid and received.

The conditions, if any, umnder wiaich changes

in compensation ox otzer terms of the com-

tract may Be made by the paxties.
Copies of contracts must 2lso be kept ou file in
the carriex's office and availaple for izspectioz
oy the Commission or the Commissiom stafi. They
sc2ll be recained by the carrier Zor m=ot less
than three years after expiraticz.




