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Decision No. 91892- . dUN 31980
EFORE THE PUBLIC UTILITIEZS COMMISSION OF

KENT C. YCXINNEY, an individual, )
TOWARD UTILITY RATE NORM ALIZATION,
a non-profic organizat Oﬂ,

Complainants,
v.

PACIFIC GAS AND :L:C.uIC COM°AV a
California corporation; SAN IE60

GAS & ZLECTRIC COMPANY, 2 California
co“po"a ion; SOUTHEERN CALIFORNIA GAS
COMPANY, a California co*po*atio”, and
SOUTHERN CALIFORNIA EDISON COMPANY, 2
California corporation;

Defendants
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A petition for rehearing of Decision No. has been Tiled
by the c¢omplainants in this »sroceeding. Z=Re ses thereto have
been filed by Southern Calif »nia Zdison Company (Edison) andé
Pacific Gas and Zlecstric Company (PGLZ), a e pevition
be denied.

e have carefully considered all the allegations of error in
the petition and are of the opinion that good cause Jor granting
rehearing has not been shown. Fowever, Dec¢ision No. 91375 should
be modified vo clarily our rationale in dismissing <his complaint
as to PG&E, San Diego Gas anéd Electric Company ané Southern
California Gas Company, ©o make the dismissal, as to the allega-~
tions made regarding Zdison, to be a dlismissal without prejudice,

and 0 deal with the reguest for the appointment of a special
counsel on s. Therefore,

IT Is DEZRED that, Decision No. 91375 4is nmodifle
to read in s follows:




by )
* ORDER OF DISMISSAL

Kent C. MeXinney (MeXinney), an individual, and Toward
Utility Rate Normalization (TURN), a nonprofit organization repre-
tenting consumer interests (complainants) allege in their complaint
thaé Pacific Gas and Electric Company (PG&E), San Diego Gas &
Ele¢tric Company (SDGEE) anéd Southern California Gas COﬂpany
(8oCal Gas) which operate as pudlic utility gas and electric
companies, have violated their tariflfs filed with the Commission
with respect Lo the manner in which bHills are prorated for
partial monthly usage of monthly gas and electric lifeline
allotments. As t0o Southern California Edison Company (Edicsen)
the complaint alleges that Zdison has fazled ¢o »roracte lifeline
allowances during ¢transition months, theredy depriving 1t:s
custonmers of vhe full allowance prov;ded by law.

There are further zllegations that PG&Z, SDGZE and Sofal Ges
have filed changed tariff »ules respecting prorating lifeline
allowances while the guestion was £%ill being litigated in
Case No. 10648,

Complainants also reguest that Ann Murphy, an attorney as
law in the employment of TURN, be 2ppointed as special counsel
represent complainans TUZN zlleges that it represents the

[
4
interests ol all of the people of the State, that representation
£ the pudblic by the Commission stall in a prior proceeding

(MeXinney v. PG&E, Caze No. 106L48) waz inadeguate and that come

>
lainants have insufficlent funds ¢0 pay Ann Murphy any councel
P
fees In the Instant proceeding.

Defendants deny the material allegations of the complains
and move for dismissal of the complaint and denial of the reguess
for the appointment of special counsel.

Background

Case No. 10648 (MeXinney v. PG&E) initially raised the
question 0 an appropriate method of proravting gas bills.
MecKinney alleged that 2PG&Z had improperly prorated his gas »i11




and theredby had overcharged him. As a basis for his overcharge
allegation, McKinney had developed a proration method that he
claimed was correct under the then applicadble provisions of
PCG&E's gas tariff. Decizion No. 90258, issued May 38, 1979,
denled reliefl on the basis that, while PGLE had 41n fact used a
method which did not agree with ivs tarifl, no overcharge had
resulted. MeXinney's method was found o be unreasonadle and
discriminatory. PGZE wac ordered to amend 1¢s gas tarifs «
apply in the manner which the decision found reasonabdle.

Mekinney's petition for rehearing of Decision No. 90252 was
denled by Decision No. 90576, McKinney's petition for a writ of
review and/oxr mandate (S.F. 24057) was denied by the California
Supreme Court on November 29, 1979. (That order was final on
December 29, 1972.)

Advice Letter No. 1052-G was filed by PG&LE in compliance
with the order in Decision No. 90258 o0 put into effect <che
method of prorating gas lifeline allowances found reasonadble in
that decision. The édvice letter was suspended in order o

review the protest filed by TURN alleging that the new proration
method constituted a rate increase. Resolution No. G-2312 foun

v
The protest to be without merit and allowed the tariff revision
TO g0 Into effect.

On November 21, 1879 TURN and MeXinney filed a peitition for
rehearing and suspension of Resolution No. G=2312. 3By Decision
No. 91224 dated January §, 1980 4in Application No. 59294, the
Commlssion denied the reguest for rehearing or suspension of
Resolution No. G=2312.

Dizcussion

The delendants' po the issues ralszed In Caze
No. 10737 with respect to the methods employed by PGEE, SDGAE
and SoCal Gas in prorating lifeline amounts during transision
months were decided 4in Case No. 10648.

Decision No. 90576 in Case No. 10648, which modified Decision
No. 90258 and denied rehearing of thas decision, stated as follows:




"As we have repeatedly held, in a complaint seekin

reparations the durden 1s on the complainant to

show, by aflirmative evidence, that an injury in

a certaln amount has Yeen incurred and that the

*a*# or villing he alleges to be the correct one
s both reasonadle and nondiseriminatory

(Sou hern Pipe and Casing Co v. Pacifie Elec.

- Rwy. Co., <9 CrU Pillsbury MZ1lls,

v. Southern ﬁaci’ic Comoanv (l © CRC 561'

Richardson v. Pacific Motor Trucking, (1965)

68 CFUC 298).

"In devermining that the Complainant's suggested
ﬂeuhod of proraving lifels ﬂe allowances iz
unreasonable, we po-n ed o that, under that
method ’ ... allowance for pace heating can de
allocated to the nenspace heaving fraction of
the <ra s::i nal b:lIing period. No grounds have
been offered to Justif “his result, which was
not contemplated in the Commission's caleulasion
£ 1ifeline allowances ...' (Decision No. 50258,
page 2, mimeo). That the Complainant's me+hod
worked Iin that manner was pointed ous in the
vestinony of .PG&E's rate expert as follows:
"r... the method you [Complainant] have
sugrested Is 2 method which always
allocates the 80 therm allowance o the
winter usage, and ¢0 the winter lifelin
rates even «HOkgH That usage may have
occu red du ing the swnmer period ...°
(Transerips, page 17)

"We also determined that using Complainant's me<hod
would give a '...special advantage %0 cu Toners

with m.d-ﬂOﬂth reading dates.' (Decision No.
90258, page 5 mimeo, fm. 1). This special advan-
tage, which could result in different char ges for
the same usage merely because 0F different meter
reading dates, 1g diseriminatory. We will clarify
our dete.m-ﬁa:LOﬁ on this Zscue by adding a {ind-
ing and concluslieon to our decision hereinafter

"This discriminatory effﬂct 15 well established by
“he evidence. ZExhibit No. 3 shows, in a chars
form, "... how [using Cox pla-naﬂ*'e method]
custvonmers with meter readings near he niddle of
the month will *ece;ve greater lif ine allowances
than other customers ...' (Exhidit No. 3, page 1).
Exnibic No. &4, uhoww now such 2 cus Tomer with nid-




month meter reading could receive up ¢0 seven
months of winter lifeline allowance whereas a
customer with end-of=month “eadiﬁp receives only
a six month allowance. Exhibit No. S showz how
such an advantage could amount to a consideradble
difference in charges hetween the use of one
method or another. EZxhidit No. 6, the prepared
testimony of PG&E's rate expe.., explains how he

" ¢harts and proration comparisions in ITxhidbits 3,
and 5 quantify this special advantage. (Exhidis
No. 6, page 2, lines 1l-16, page L4, lines 8—12).
This 4z persuasive evidence that using the Com~
plainant's method would be unduly discrim;ﬂa ory.
Such diseriminasion is p*oh bited by Sections T34
and 453(a) of the Public Urilities Code."

Decision No. 90258 was modified by Decision No. 90576 by
adéing Pinding 5 and Conclusion 2(a) as follows:

FTinding 5. Complainant's mevhod of proration
gives a special advantage 0 customers with
mid-month meter reading.

Conclusion 2(a). ComplaZnant's method of
proration iz undu’y giseriminatory. Secvions
734 and 453(a) of the Public Usilities Code
prohibit such discerimination.

Delendant that, even assuming that they should have

prorated transi Dills in 2 dilfferent manner, complalinant’'s
method of prorating such »ills haz deen found to be unreasonadble,
and the Commission haz demonstrated that prorating Yills in the

e oly f n b

manner found reasonadble produces 2 result which 1s virtually

..-v

Ldentical to the result which complainants allege defendants have
been using, and that the Commission nas found that the method
used by defendants procduced no unlawful charges.

Decisions Nos. 90252 and 90576 directed PG&LE ¢0 change 4ts
tarilf provision S0 that Lts method of prorating transitional
Dills and 1ts tariffl provicion are conscistent. PGLE filed Advice
Letter No. 1052=G, in *hspcﬁs# to that irective, which was approved
by Resolution No. G-2312 (supra). On Qctodber 19, 1978 SoCal Gas
filed Advice Letter No. _lsb n which 41t changed Lts tarill ¢
allow proration of the Hill 21tsell as opposed to the lifeline




allowance. SoCal Gac asserts that 1% ariff 1s consistent
with the method of prorating used 4in Lts »ill compilation.

We agree with defendants that, as to 3DGLE, SoCal Gas and
PGLE, there appear To be no lssues which were not resolved in
substance by Decision No. 90258 as modified by Decision No. 90576.
It is undisputed that the prorating methods used by thoze defen-
dants were the same as those complained of 4n Case 10648. Ve
determined there that use of such methods does not result in anv
overcharges. Moreover, the exhibits attached to the complaint
show that the allegations of overcharges are based on the sane
prorating method which we expressly found to be unreasonadle and
unduly discriminatory. Under <These circumstances, the issues
ralsed with respect ©0 the propriety of the prorating methods
used, and any any overcharges which could result thereflronm
are moot. (William v. L.A. County Civil Service Assn. (1952)

112 CA 28 450, 453,

s to the alle at SDG&EZ, SoCal Gas and 2G&E wrong-
fully changed their sarif?l: ‘ Case No. 10642 was Yeing
litigated, those 2allegations fall <o state a cause of action inas-
much as they o not allege wherelin such filings violated any law
or any order or rule of this Commission. They are also Mmoot by
reason of the fact that Case No. 10648 Zs no longer deing litigated.

For all the adbove reasons we shall grant the motions %o
dismiss the complaine as zagainst SDG&Z, Sofal Gas and PG&E.

5 ¢0 Zdison, a somewhat Giflerent sl exiscs No

e ) Wt B

tarill violations are alleged, merely <hav has falled to
prorate lifeline allowances theredy de : ‘ customers oF
thelr full allowance. 2ut the complaint fails state which
order or rule of this Commission Edison is alleged to have
viclated. Ve have never ordered Edison T provide lifeline
allowances by any particular methed. It should be obvious that
proration 1s merely one method by which ¢ransition month billing
could be done.




As 1t svandes, the complaint against Z4ison must De disnmissed
Tor fallure %0 state 2 cause of action. ZHowever, we believe thas
in this instance the dismissal should be without prejudice. I
the complainants are adble to state a cause of action ané make
specilic allegations as 0 how, in what manner ané vo what extent
any "of Zdison's customers have falled £0 receive thelir full life~
line allowances, as well as a speacific amount of overcharge
which 15 alleged to have resulted, we will consider such a2 f{iling.

As to the reguest %0 appoint Ann Murphy as a special counsel
for the complainants, that reguest should be denied. The complainants
have fatled t0 persuade us that we should expend pudblic funds in
such 2 manner in a private complaint drought against a pudlic
tilicy.

We o not understand the complainants to assert that they
have a right To 2 pudblicly compensated attorney Iin an administrative
proceeding L/ but, rather, thavt such counsel should be provided
in this instance because without a special counsel the "public
interest” would not be adeguately represented and also because
oL complainants' alleged inabllity tTo pay for private counsel.

Assuming for the purposes of argument that we have the dis=-
eretion 10 provide a complainant with a pudblicly funded counsel of
its cholice, we do not see this proceeding as heing 2 proper one
in which ¢to do s0. Ve are not convinced that either MeXinney or
TURN ¢ould not adeguately pursus a complaint before this Commission.
Mr. MeKinney already has the experience gained in one formal
complaint, while TURN's ablility to represent 14z menmders Iis
evidenced by its freguent appearances over many years bhelore thi
Commission. We fail t0 see how this complaint finds TURN Iin 2
unique financial situation.

1/ t 1s well settled in California that no such right existis
(Borror v. Deont. of Investment 15 CA 2¢ 531).




We are likewise unconvinced that <he public Interest requires
us teo provide publicly funded counsel in this instance. The
guestion of where any pudlic interest lies could only be determined

alter a decision 4in the matter. If the cowpla;raﬁts ultimately

prevall, they may be entitled to recovery of attorney fees (CLAN
et dl. v. Pudblic Usil, Comm., (1679) 25 ¢3¢ 891). YWe bellev

this opportuni<ty adeguately assures thas any public interest will
net g0 unrepresented,

Findings of Tacs

2. Defendants' methods of compusting cha“g-, invelving 1
line allowances in transitional »2lling periods from July iz, 1976
through January 5, 1975 were found reasonable wish respect Lo
PG&E In Decislons Nos. 90258 and 90576 4n Case No. 10648

2. Decision No. 50576 found <hat complainant VeXinney'
method of proration gives 2 speczal advantage o customers with
mid-month meter readings and concluded that complainant McXi
method of proration i1s unduly diserinminasory.

3. Decision No. 90258 directed PG4T o refile its tamise
in order to make tarill conform o Its method of »ill proration
found rezsonahle nat decision. PGALE has complied wish Thas
directive by filing Advice Letter No. 1052-0.

L. On Novem»er 29, 1979 the California Supreme Court (in
S.F. 24057 McXinnev et al. v. PUC, PGLE real party in interess)
denled complainants' request 7or a2 wris of review or writ of
mandate with respect to Decisions Nos. $0258 and 90576.

5. Thiz Commission on January 8, 1980 dented complainancs'
petition for rehearing or reconsiderasion of Resolution No. G=-2322
which allowed Advice Letter 1052-G %o go into effect (Decision
No. 91224 In Application No. 59274),

Conclusions of Law

L. The Zssues raised with respect $0 PGEE, SDGLE and

SoCal Gas Co. were decided 4n principle in Case No. 10648 and are
therefore moot.




2. The allegations made with respect to Edison do not
state a cause of aetion.

3. The complaint in Case No. 10737 should Ye dismissed
with prejudice as to PG&E, SDG&E and SoCal Gas Co., and dis-
missed without prejudice as to Edison.

L, The reguest for special counsel should bhe denied.

IT IS ORDERED that:

1. The complaint in Case No. 107327 is Qismissed wite
prefudice as to PG&E, SDGLE and SoCal Gas Co. ané withous

ice as to Edison.

2. The request for special counsel is denied.

IT IS FURTHER ORDERED tha%t rehearing of
as modified herein Zs deniled.

The effective date of this order is the date hereor.

3+ Lfornia.

Dated 4UN 3 1980 » at San Francisco, Cali

/ = / Commis#ioner

m. Delrick. belag
. asd mot perticizate
LLS Proceotizng.




