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Decision No. 91892. " '4UN 3 1900 

BEFORE THE PUBLIC UTILITIES COMMISS:O~ OF 
.. 

KENT C. McKINNEY, ~~ individual, ) 
TOWAP~ UTILITY RATE NO?Y~!ZATION, ) 
a non-p~ofit o~g~~!zat1on, ) 

) 
Compla1nant~, ) 

) 
v. ) 

) 
PACIFIC GAS A~m ELECTRIC CO~~ANY, a ) 
Califo~~ia co~po~ation; Sft~ DIEGO ) 
GAS & ELECTRIC COM?A~~, a Ca11fo~ia ) 
co~o~ation; SOUT~3RX CA:!?O~~:A GAS ) 
COM?A~~, a Cal1fo~~a co~po~atio!'l; and ) 
SOUTHE~~ CALIFORNIA EDISON COM?A~~, a ) 
Ca1ifo~nia co~o~ation; ) 

) 
Defendants. ) 

-----------------------------------) 

STATE OF CAL!PO&~:A 

Caze No. 10737 
(Piled Ap~1l 30, 1979) 

REHEAR!~G 

EX-2 

A petition fo~ ~ehea~1ng of DeCision Xo. 91375 has been file~ 
by the complainants in this p~oceed1ng. Responses the~eto have 
been filed by Southe~n Cal!fo~n1a Edison Company (Edison) and 
Pacific Gas and Elect~1c Co=pany (?G&E), asking that the petition 
be c.eniec.. 

We have ca~efully conside~ed all the allegations of e~~o~ in 
the petition and a~e of the opinion that good cause fo~ ~anting 
~ehear1ng has not been sho~~. Eoweve~, DeCision Xo. 91375 should 
be modified to c1a~ify ou~ ~ationale in d!s:!ssing this complaint 
as to PG&E, San Diego Gas and Elect~!c Company and Southe~ 
Califo~n1a Gas Company, to make the dismissal, as to the allega­
tions ~de ~ega~c.ing Edison, to be a dismissal without p~ejudice, 
and to deal with the ~e~uest fo~ the appointment of a special 
counsel on its me~its. The~efo~e, 

IT IS ~~REBY O?~ERED that, Decis!on No. 91375 is modified 
to ~ead in full as follows: 
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ORDER OF D!S~!SSAL 

Kent C. McKinney (McKinney), ~~ individual, ~~d Towa~d 
Utility Rate No~a11zation (TURN), a non?~o~it organization ~ep~e­
zenting consumer interests (complainants) allege in their complaint 
that ?aci~1c Gas and Electric Company (?G&E), San Diego Gas & 
E1ect~ic Company (SDG&E) and Southern Cali~o~1a Gas Company 
(SoCal Gas) which operate as public utility gas and electric 
companies, have violated their tari~fs ~iled with the Co~~ssion 
with respect to the manner in wb1ch bills are prorated ~or 
partial monthly usa~e o~ monthly gas and electric li~eline 
allotments. As to Southern Ca11~orn1a Edison Co~any (Edison) 
the complaint alleges that Edison has tailed to ~rorate 1i~eline 
allowances during t~ans1t1on months, thereby depriving its 
customers o~ the ~ull allowance provided by law. 

The~e are ~urther allegations that ?G&E, SDG&E and SoCal Gas 
have ~11ed changed tar1~~ rules respecting prorating 1i~eline 
allowances while the c.uest10n was still being litigated in 
Case No. 10648. 

Complainants also rec.uest that Ann Murphy, an attorney at 
law in the employ~ent o~ Tv~~, be apPOinted as special co~~sel to 
represent complainants. ?u?~ alleges that it represents the 
interests o~ all o~ the people o~ the State, that re~rese~~ation 
o~ the ~ublic by the Co~~issio~ sta~~ in a prior ~roceeding 
(McKinney v. ~, Case No. 10648) was inadequate and that com­
plainants have 1nsu~~icient ~unes to pay ~~~ Xurphy any counsel 
fees in the instant proceeding. 

De~endants deny the material allegations o~ the complaint 
and move ~or dismissal o~ the com~laint and denial o~ the re~uest 
~or the a~po1ntment or s~ecial counsel. 
Back~ound 

Case No. 10648 (McKinney v. ~) initially raised the 
question o~ an a~propriate method of ~rorat1ng gas bills. 
McKinney alleged that ?G&E ~~d improperly prorated his gas bill 
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and thereby had overcharged him. Az a bazis ~or his overcharge 
allegation, McKi~~ey had develo~ed a proration method that he 
claimed was correct u~der the then applicable provisions o~ 
PC&E's gas tari~~. Decision No. 90258, iszued May 8, 1979, 
denied relie~ on the basis that, while ?G&E had in ~act used a 
method which did not agree with its tariff, no overcharge had 
resulted. McKinney'S method was ~o~~d to be ~~easonable and 
discriminatory. ?G&E was ordered to a~end its gas tarit~ to 
apply in the ~nner which the deCision ~ound reasonable. 

~ckinney's petition tor rehearing of Deci~ion No. 90258 was 
denied by Decision No. 90576. McKinney'S petition tor a ~~1t of 
review and/or mandate (S.? 2~057) was denied by the California 
Supreme Court on November 29, 1979. (That order was final on 
December 29, 1979.) 

Advice Letter No. 1052-G was tiled by ?G&E in comp11~~ce 
with the order in DeciSion No. 90258 to put into ettect the 
method of prorating gas lifeline allowances found reasonable in 
that decision. The advice letter was suspended in order to 
review the protest filed by TUR~ alleging that tbe new proration 
method constituted a rate increase. Resolution No. G-23l2 tound 
the protest to be without merit and allowed the tarift reVision 
to go into effect. 

On November 21, 1979 TJ~~ and McKinney ~iled a petition for 
rehearing and suspension o~ Resolution No. G-2312. By DeCision 
No. 9122~ cated January 9, 1980 in Application No. 5929~, the 
Co~~ission denied the request for rebearing or suspension of 
Resolution ~o. G-2312. 
Discussion 

The de~endants' position is that the issues raised in Case 
No. 10737 with respect to the ~ethods employed by ?G&E, SDG&E 
and SoCa1 Gas in prorating lifeline a~ounts during transition 
months were decided in Case No. 106~8. 

Decision No. 90576 in Case ~o. 106~8, which modified Decision 
No. 90258 and denied rehearing o~ that decision, stated as ~ollows: 
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"As we have repeatedly held, in a complaint seeking 
~eparat1on$ the burden is on the com~lainant to 
show, by affirmative evidence, that ~~ injury in 
a certain amount has been incurred and that the 
rate or billing he alleges to be tbe correct one 
is both reasonable and nondiscr1~~natory 
(Southern ?1~~ and Cazin~ Co~ v. Paci!ic Elec. 
Rwy. Co., (1 50) 49 C?UC 567; Pillsbury Mills, Inc. 
v. Southe:-n ?acff1c Company (1946) 46 CRe 562r; 
Richardson v. Pacific Motor Truckin~, (1965) 
6 .. C?UC 398) .. 

"In ctete::-:nining that the CO:':lplainant's suggested 
method or prorating lifeline allowances is 
unreasonable, we pointed out that, under that 
method' .... allowance for space heating c~~ ~ 
allocated to the nons?ace h~ating fraction of 
the transitional billing period. No ~ounds have 
been offered to justify this resu~t, which was 
not contemplated in the CO~~iss!on's calculation 
of lifeline allowances .... , (DeCision No. 90258, 
page ~, ~~eo). That the Complainant's method 
worked in that ma~~er was pointed out in tbe 
testimony of:?G&E's rate expert as follows: 

tf' .... the method j"OU [Complainant] have 
$ug~ested is a method which always 
allocates the 80 therm allowance to the 
winter usage, and to the wint~r lifel!ne 
rates even though that usage may have 
occurred du~1ng the s~~~er period ••• ' 
(TransC~1pt, page 17) 

"He also deterr.l1nec. that uS!:'1g CO::lplainant's "!le";hod 
would give a ' ..... s~ec~al aevantage to cuztO::le~s 
.. ~ .. ,., ...... d .... on·,., -,,:.ad"n"'" Aa"' p ",,' ('I"\ .... c-':~ .. on ':\~o ttV ... ""; • •• ~ - ... " __ "" ..... _ ... f-:., \.I. w_w~ ~ -...;; ......... 

90258, page 5 ::l!::leo, fn. 1). ~bis s~ec1al advan-
-a""e •• .... "c .... cou'd -e"""'- "n A~l'l'e"'e""'l· e ........... gp.'" 1'0 .... v 0 " "~....;J, ... _ 1tJ .... .., .... w........ .. --.4"'" ';'J.4_ _... ... • 

the sa::le usage merely because of di~ferent meter 
read~ng ctates, is d!scr~~!natory. We will cla:!fy 
our dete~!nat1on on th!s issue ~y adct!:'1g a find-
1ng and conclusio:'1 to our decision hereinafter. 

"This discri::l!nato:-y effect is well e::tab11shed by 
the evidence. Exhi~1t No. 3 shows, 1:'1 a chart 
forr.l, " ••• how (us!ng CO::lpla!nant's =ethod] 
custO::lers w!th meter readi:'1gs near the ~ddle of 
the ::lo:'1th '~ll ~ece1ve greater l!:el!~e allow~~ces 
than othe~ customers '(Exhibit No.3, page 1). 
Exh!b1t ~o. 4, shows how such a customer with =id-
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month meter reading could receive up to seven 
months of winter lifeline allowance whereas a 
customer with end-of-month readings receives only 
a six month allowance. Exhibit No. 5 zhowz how 
such an advantage could amount to a conSiderable 
difference in Charges between the use of one 
method or another. Exhibit No.6, the prepared 
testimony of PO&E's rate expert~ explains how the 
charts and proration comparisions in Exhibits 3, 4 
and 5 quantify this special advantage. (EY~~1bit 
No.6, page 2, lines 11-16, page ~, lines 8-12). 
This is persuasive evidence that using the Com­
plainant'S method would be unduly discriminatory. 
Such discrimination is prohibited by Sections 134 
and U53(a) of the Public Utilities Code. ff 

Decision ~o. 90258 was modified by Decision No. 90576 by 
adding Finding 5 and Conclusion 2(a) as follows: 

Findins 5. Co~plainant's method of proration 
gives a special advantage to customers with 
mid-month meter reading. 

Conclusion 2(a). Complainant's method of 
proration is unduly discr~m1natory. Sections 
734 and U53(a) of the PubliC Utilities Code 
prohibit such discrimination. 

Defendants argue that, even assUu~ng that they should have 
prorated transitional bills in a different ~~ner, complainant's 
method of prorating such bills has been found to be ~~easonable, 
and the Co~~ission has demonstrated that prorating bills in the 
~nner found reasonable produces a result which is virtually 
identical to the result which complainants allege defendants have 
been using, and that the Co~~ssion bas found that the method 
used by detendants produced no ~~lawful charges. 

DeCisions Nos. 90258 and 90576 directed PG&E to change its 
tarit: provision so that its method of prorating transitiQnal 
bills and its tariff provision are consistent. ?G&E filed Advice 
Letter No. 1052-G, in response to that directive, which was approved 
by Resolution No. 0-2312 (supra). On October 19, 1978 SoCal Gas 
filed Advice Letter NO. 1154 1~ wb1ch it Changed its tariff to 
allow ?roration of the bill itsel~ as opposed to the 11~e11ne 
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allowance. SoCal Gas asserts that 1tz tar1tt 1z consistent 
with the method or prorating used in its bill com,i1ation. 

We agree with defendants that, as to SDG&E, SoCal Gas and 
PG&E, there appear to be no issues which were not resolved in 
substance by Decision No. 90258 az modified by Decision No. 90576. 
It is undisputed that the prorat~ng methods us~d by those defen­
dants were the same as those com,lained 0: ~n Case 10648. We 
determined there that use of such methods does not result in any 
overch~ges. Moreover, th~ exhibits attached to the complaint 
show tbat the allegation~ of overcharges ar~ based on the s~e 
prorating method which we expressly ~ound to be unreasonable and 
unduly discriminatory. Under these circ~~st~~ces, the issues 
raised with respect to the propriety of the prorating methods 
used, and any any overcharges which could result there:rom 
are moot. (William v. L.A. County Civil Service Assn. (1952) 
112 CA 2d 4;0, 453.) 

As to the allegations tha.t SDG&E, SoCa1 Gas and ?G&E w:'"ong­
~ully changed their tari~fs while Case No. 10648 was being 
litigated, those allegations ~a!l to state a cause 0: action inas­
much as they do not allege wherein such ~ilings violated any law 
or any order or rule 0: this Co~~ss!on. They are also moot by 
reason of the fact that Case No. 10648 is no longer being litigated. 

Por all the above reasons we shall grant the motions to 
dismiss the co~plai~t az aga!~s~ SDG&E, SoCal Gas and ?G&E. 

As to Edison, a so~ewhat different situation exists. No 
tariff violations are alleged, merely that Edison has ~ailed to 
prorate lifeline allowances thereby depriving its customers of 
their ~ul1 allowance. Eut the complaint :ails to state which 
order or rule o~ tbis Co~~ssion Edison is alleged to have 
violated. He have neve:- orce:-ed Edison to provide 1i:eline 
allowances by any pa:-ticular method. It should be obvious that 
proration is me:-ely one method by which transition month billing 
could be done. 
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As it ~tands, the complaint against Edison must ~e dis~ssed 
ro~ failure to state a cause of action. However, we ~elieve that 
in this instance the dis=!~sal should be without prejudice. I~ 

the compla~nants are a~le to state a ca~se or action ~~d make 
speci:ic allegations as to hOW, in what ~~~er and to what extent 
anY'of Edison'S customers have :ailed to ~eceive their full life­
line allowances, as well as a s?~ci:~c ~~ount o~ overcharge 
which is alleged to have resulted, we will conside~ such a tiling. 

As to the request to appoint ~~n Murph7 as a special counsel 
:or the complainants, that request should ~e denied. The co~plainants 
have :ailed to pe~suade us that we sho~ld expend public funds 
such a manner in a private complaint brou~~t against a public 
utility. 

vie do not '.!."'lderstand the co~pla1n~'"lts to a:;sert that tbey 
have a ri~~t to a pu~l~cly co~pensated atto~ney in an a~~nist~ative 
proceeding 1/ but, rather, tbat such counsel should be prov~ded 
in this instance because without a special cO~"'lsel the "public 
interest" would not be adequately represented ~'"ld also because 
0: complainants' alleged inability to pay :or private counsel. 

Azs~~ing :or the purposes 0: argument that we have the dis­
cretion to provide a complainant with a publicly funded co\!.~sel 0: 
its ChOice, we do not see this proceeding as being a proper one 
in which to do so. vie a:-e not conVinced that ei the:- McKinney 0:­

TURN could not adequately pursue a co=~laint oe:ore this Co~~ss1on. 
Mr. McKinney al:-eady has the expe:-ience gained in one :ormal 
complaint, while Tu7~Ts a~i1ity to represent its ~~~b~~z is 
evidenced oy 1ts rrequen~ appea~ances ove~ ~ny yea~s be!o~e th~s 

CO::l.~.1ssion. He fail to see how this co~pla1nt i'.1:'l.ds TJP.N in a 
~~1que ~.1nanc.1al situation. 

It is well settled in Cal.1:ornia that no sucb ri~~t exists 
(Borror v. De~t. 0: Investment 15 CA 3d 531). 
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He a:-e likewise unconvinced. that the :ijublic interest :-equires 
us to :ijrovide publicly ~unded counsel in this instance. The 
question of w~ere any public inte:-est lies could only be dete~~ned 
a~ter a decision in the ~tter. !t the complainants ultimately 
prevail, they may be entitled to recovery or attorney fees (CL~~ 

et al. v. Public Util. Co:n.~ • ., (1979) 25 C3d 891). 1tTe believe 
this opportunity adequately assures that any public interest w111 
not go unrepresented. 
Pindin~z of Fact 

1. De~endantst methods o~ computing charges involving li~e­
line allowances in transitional billing periods ~rom July 12, 1976 
through January 5, 1979 were ~ound reasonable ~dth respect to 
?G&E in Decisions Nos. 90258 and 90576 in Case No. 10648. 

2. Decision No. 90576 ~ound that complainant McKinney's 
method o~ proration gives a special advantage to custo~ers with 
mid-month meter readings and concluded that complainant McKi~~~ey's 
method o~ proration is unduly discriminatory. 

3. Decision No. 90258 directed PG&E to retile its tarifr 
in order to make its tari~f con~o~ to its method or bill proration 
found reasonable in that decision. ?G&E has complied ·~th that 
directive by ~il!ng AdVice Letter No. 1052-0. 

4. On November 29., 1979 the Ca1i!ornia Supreme Co~rt (in 
S.F. 24057 ;vJcK1nney et a:!.. v. !.!l£> ?C&E real party in interest) 
de:'l1ed complainants r request for a -r.i t o! rev'ie'" or "I.7''i t of 
mandate with respect to DeCisions ~oz. 90258 a:'lC 90576. 

5. This Co~~iszion on January 8., 1980 denied co~plainants' 
petition !or rehearing or reconsideration of Resolution ~o. 0-2312 
which allowed Advice Letter 1052-0 to go into e~rect (Decision 
No. 91224 in Application No. 59274). 
Conclu.zions o! Law 

1. The issues raised with respect to ?G&E
1 

SDO&E and 
SoCal Gas Co. were decided in principle in Case No. 10648 and are 
therefore moot. 
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2. The allegations made with ~es~ect to Edison do not 
state a cause of action. 

3. The complaint in Case No. 10737 should be d1sm!ssed 
with p~ejudice as to PG&E, SDG&E and So Cal Gas Co., and dis­
missed without prejudice as to Edison • 

. 4. The request for special counsel should be denied. 
IT IS OP~ERED that: 
1. The complaint in Case No. 10737 is dis~ssed with 

.. 

p~ejudice as to PG&E, SDG&E and SoCal Gas Co. and without preju­
dice as to Edison. 

2. The request for special counsel is denied. 
IT IS FURTHER ORDERED that rehearing of Decision No. 91375 

as modified herein is denied. 
The et~ect1ve date ot this order is the date hereot. 

Dated ______ .4U __ N __ :_'·3 __ 1_SSO ________ , at San ?~ancisco, Cali:o~n!a. 


