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OPIN!O!1 ... -- .... --~ 
On November 9, 1978, President Carter signed the Public 

Utility Regulatory Policies Act of 1~7$,!/ hereinafter referred to 
as PURPA or the Act. Section 121 of the Act authorizes any electric 
consumer (among others) to intervene and partieipate as a ~tter of 
right in any ratemaking proceeding or other appropriate re9ulatory 
proceedinq relating to rates or rate design which is conducted by a 
state regulatory authority. Section 122 of PORPA establishes the 

electric utilities' liability to compensate sueh consumer intervenors 
for certa~~ fees and costs L~curred to prepare and advocate their 
positions. :he Section further provides that a consumer ~y collect 
such fees and eosts in a civil action unless the state regulatory 
authority has adopted a reasonable procedure for deter=ining the 
~ount of, and for including an award of, such fees and costs in 
its order in the proceeding.£! 

On March 13, 1979, the Commission eo~enced this proceeding 
"for the purpose of determining the need for and establishL~g a 
procedure for the determination and award of fees and costs to 
intervenors in electric ratemaking proceedings ••• ". 

A prehearing conference was held AprilS, 1979, before 
Administrative Law Judge Robert T. Baer and the matter was taken 
off calendar pending the filing of concurrent opening and closing 
co~~ents by the parties. Comments were filed by San Diego Gas & 
Zleetric Cocpany (SDG&r.), Southern California Edison Company (Edison), 
Pacific Gas and Electric Company (PG&E), ~oward Utility Rate Nor-~li
zation (T~~), and the staff. Attached to ~~e closing comments o~ 
Edison was a petition for a proposed report. ~o ?arty has objected 
to the use of the pro~osed report procedure. 

!/ Public Law 95-617, 16 esc 2601 et seq., 92 Stat. 3:17. 

1/ Sections l21 and l22 of t~e Act are attachee hereto as Ap?eneix A • 

-"... 



• 

• 

• 

OII 39 'A:LJ/avm"/r 

~ pro?os~ report, prepared by ~~~inistrative taw Judge 
Robert ~. Baer, was mailed December 27, 1979, to all parties. ~t 

~ public hearing held on February 4, l?SO, written and oral comments 
on the proposed report were received and the proceeding was submitted, 
silbject to the filing of concurrent opening and closing briefs.Y 

~he briefs of the parties made numerous eoqent ar~ents 
~"hich ~lill require discussio:'l. and o;..lhich will necessitate amendment 
to ~~e rules proposed by Edison and attached to the ,roposed report. 
I. The Public Utilities Requl~tory Poliey Act 

A. Generally 
~o properly understand the context in which this decision 

is reached, it is essential to delineate the PURPA. :itle I of 
?URPA establishes certain federal standards which ~ust be considered 
in pul;)lie hearings. The State Regulatory Aut~ority must r..J.::O 
dete~in~tions as to whe~~er e~eh standard is a?~ropriate to earry . -
out the ?urposes of the :itle. !he federal standards are: 

1. Cost-of-Serviee 
2. Declining Block Rates 
3. Time-of-Day Rates 
4. Seasonal Rates 
5. Interru?tible P~tes 
6. Load Management :cchniques 

Y 3y stipulation two '!t~1 r>leadings, "Col':lr.\en ts" and "I>ro~osel'! ~ules," 
both :ilcd February 5, 1980, anc'a =taf.£ doc~~ent entitled 
"Co!'!\.~ents" and dated January 24, 1~80, we=e c(')n5idered ":heir 
opening briefs. O~eninq brie!s were also filed by 5DG&E, ?~~E, 
:c:'dison, .:l.nd Alice ~. !!oo;..lard (IIoward). ;.11 0= the abo"!e ~iled 
closing brie:s e:-:cept pr;,liE a.nd Howard • 

-3-



• 

• 

• 

OII 3~ ALJ/a~* 

In addition to ~~e raternaking standards, the ~itle establishes 
stanclards governing certain regulatory practices. In this category 
are ~~e following: 

1. ~~ster Metering 
2. ~utomatic Adjustment Clauses 
3. Information to Consumer 
4. Proceclure for Te~nation of ~lectrical Service 
5. Advertising 

~. Pur~oses 

~itle I of PORP~ sets forth its pur?OS~s as the 
encouragement of (1) conservation of energy supplied by electric 
utility, (2) o?tL~iza.tion of the efficiency of. use of facilities and 
resources by eleetric utility, and (3) e~uitable rates to electric 
cons~ers. 

c. Consucer Rc~resentation 
PCRPA contains explicit provisions for cons~~er =e?r~sen

tation in state regulatory proceedings considering PURPA issues. 
T~ese provisions are found in Sections 121 and 122 of the Act, 
16 esc ~?31 and 2632, attached hereto as Appendix A. 

:he consumer representation provisions L~clude the right 
to intervene,~ access to information,2I and comp~nsation for costs 
of participation.il ~his decision deals e:cclusively with the question 
of compensation for costs of participation. 

il Section 121Ca) 

21 Section 12!(b) 

il S~ction 122(a) and ~) 
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II. The Role of Public Partici~ation , 

~~ile our decision is reached pursuant to the requirements 
of PCRPA Section 122, it is important to state this Commission's 
~asis for sup?ort of pUblic partici~ation generally. 

~he proceedings of the Commission, particularly general rate 
?roceeeings, are ~uite lengthy and technical in nature. Our hearings 
can ~e int~~ieating to the average Citizen. Views 0: the utility 

\ 
are advocated and rigorously supported by utility counsel backed by 
substan~ial analytical resources, all funded by the ratepayers as an 
expense of operation. Our staff is charged with the responsi~ility 
to represent the public interest.21 ~otwithstandinq often severe 
budgetary constraints, our staff performs yeoman work in this regard. 

Yet even the most dedicated staff c~ot ~e all things to 
all ?eople. By definition, t!'le broad public interest they !;ee!; to 
represent is a melding of many particular interests. ~re serve the 
, ~ d'~~ ki d f ~ ~ ~. ~ ~ ~nterests o~ many ~ __ crent n S 0 con~umers, eac •• o. w •• ~c ••• ~s 
different and often conflicting views of their constlr.l.er in.terests. 

For those whose economic stake justifies the expense, counsel 
and analytical resources are often retained to r~,resent their in~erc~t. 
out the economic stake of most ratepayers, though subst~~tial, ~omes 
nowhere ncar the cost of ~ serious e:~ort to protect that inter~st. 
O~s?ite t~e ~est e::orts of all concerned, these interests ean easily 
be overlOOked. 

21 See Section II(c) 1 at ? ~, following 
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Thus, we find that ~road public partic1pation is essential 
for the maintenance of the integrity of our processes. We ask the 
ratepayers to ~ay the eosts of utilities to protect their interests. 
Taxpayers pay the costs 0: our staf~ in proteeting a broad public 
interest. ~e consider it a small priee to ask ~~e ratep~yers ~o 
pay to ensure we have heard and considered as many of their views 

as possible on the record in our proceedings. 

III. Seetion 122 Issues 
A. Scope of Sections 121 and 122 

The provisions of Seetion 121 (Intervention in Proceedings) 
are mueh broader than the provisions of Section 122 (Consumer Repre
se~tation). That is, while Wthe Secretary tof Energy), any affected 
eleetric utility, or any electric consumer 0: an affeeted electric 
utility, may intervene and participate as a matter of right in any 
ratemakinq proceeding or other appro~riate requlatory proceedinq 
relating to rates or rate design ••• " under Section 121, ~~e riqht 
to receive compensation for the costs of such intervention and 
participation is 1L~ited under Section 122 to electric consumers who 
sUbstanti~lly contribute to the approval, in whole or in part, of a 
posit1on relating to any standard set for~~ ~~ Subtitle B. Cnder 
Section 122 (a) (3) the Commission may further limit the right to 
receive compensation: (1) to those who show that "~ut for the 
ability to receive such an award, participa~ion or intervention ••• ~y 
be a significant financial hardship", an~ (2} t~ those "p~~sons with 
the sace or stmilar interests (who) have a co~on legal representative." 
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B. Cov~rage of the Act 
Sec~ion l02(a) ~rovides: 

"This t.itle applies to each electric utility in any 
calendar year, and to each proceeding relating to 
each electric utility in such year, i: the total 
sales of electric energy by such utility for 
purposes other than resale exceeded 500 million 
kilowatt-hours during any calendar year begin.~ing 
after Oec~rnber 31, 1975, and before t~e L~cdiat~ly 
9rcecding calendar year." 

According to ~~c info~tion furnished by the Secretary 
of ~ncrqy to the Commission staff, PG&E, SOG&E, Edi~on, California
Pacific Utilities Company (now C? ~ational), Pacific Power & Liqht 
Co~pany, and Sierra Pacific Power Company have annual sales, 
excluding sales for resale, 0: more than SOC ~illion k'~s ~~d are 
t~us subject to ?ORPA. 
C • O'Otional Mcthoes . 

Section 1~2 of PURPA ?rovides three optional methods to 
achieve ~~e !~~ded representation of consumer interests. ~9 nethods 
described in Section l22(a) (2), court dis,osition or commission proce
dure, rely on ratepay~r funds paid through the utility. T.~e third 
::tethod is a vaguely described "alternate r=teans" described i:'l. 
Section l22(b). As discussed below, court ?roceedings are an ~~desir
able approach a.nd "alternate means" have not as of yet been 
provided. It follows that we adopt a co~~ission procedure to ensure 
ade~uatQly funded consumer representation in our ,roceedi~qs. 

1. Alternate Means 
There is a lack of clarity as to the ~ature of the "alternate 

::teans" r.'Ie~tioncd in Sectio~ 122(l:l). Some could conclude that Congress 
sought to ensure an alternate cea~s of cons~~er represe:'l.tation while 
others coule conclude that Congress sought a~ alternate ~cans to 
?rovide adequate co~?ensation • 
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The Con!erence Committee report supportz the view that both 
were intended. Regarding "Section 122 - Consumer Representation", 
the report states: 

"Section 122 is a modi!ied version of the Rouse 
provision with respect to consumer representation. 
The purpose of. this section is to provide a mecha
nism to assure that the interests of electric 
consumers will be represented at the ~tate level 
in proceedings dealinq with the standards set forth 
in sUbtitle B. The mechanism chosen for this ~u-~se 
is either of two options. One makes the utility ~ 
liable to provide coopensation directly to electric 
consumers who substantially contribute to the approval, 
in subtitle B. The mechanism chosen for this purpose 
is either of, two options. One makes the utility 
liable to provide compensation directly to electric 
consumers who substantially contribute to the approval, 
in whole or in part, of a pOSition advocated by ~~e 
consumer in a proceeding concerning the utility relating 
to any standard set forth in this title by creatinq a 
right of action against the utility. ~he second option 
provides thAt the State or State regulatory authority 
or nonrequlated utility may have a program to otherwise 
provide adequate compensation to persons described in 
subsection (b). Such a progr~ may include an adequately 
:unded o!fice of public counsel which adequately represe~ts 
the interests of ~ersons described in paragraphs (1) and 
(2) of subsection (b)." 

From this statement of congressional intent, we conclude that 
Section l22(b) is intended to ensure adequate consumer re~re$entation 
with ade~uate compensation being a key element in the evaluation. 

An "adequately funded o~fice of public counsel" is offered 
as an example of such representation. No such office or agency has yet 
been created in California. The only office which could conceiv~ly 
be considered a public counsel would be our own Commission sta!f 
co~~sel. 
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Given our conclusion above regarding the intention of 
Congress with respect to Section l22(b) "Alternative r~eans", it is 
appropriate to determine whether the participation of the staff in 

a given proceeding may be equivalent to the "adequately funded office 
of p~lic counsel" mentioned in the conference report, thus obviating 
the need for utility-provided compensation under Section l22(a). 

Onder our interpretation of Section 122(b) the 
"State ••• (may have) provided an alternative means for providing 
adequate (representation) to persons" mentior.ed in the section. 
Section 307 of the Public Utilities Code provides that: 

"The commission may appoint as attorney to the 
commission an attorney at law of this State... The 
attorney shall represent and appear for the people 
of the State of California and the commission in 
all actions and proceedings involving any question 
under this part or under any order or act of the 
commission ••• " • 

~oreover, Section 309, of the PUblic Otilities Code authorizes the 
Commission's Executive Director to: 

" ••• employ such officers, examiners, experts, 
engineers, statisticians, accountants, inspectors, 
clerks, and employees as the executive director 
deems necessary to carry out the prOVisions of 
this part or to perform the duties and exercise 
the powers conferred upon the commission by law ••• ". 

How the Commission has implemented these statutory provisions 
is described in the Commission's ~~ual Report to the Governor and 
Legislature for Fiscal Year 1959-l9~O in a section dealing with the 
Staff Counsel Proqr~: 

"In order that the public interest ~ight be fully 
protected, the Commission some time ago initiated 
what is ~~own as the s~aff counsel program. ~his 
program contemplates a vigorous and informed parti
cipation in rate and other proceedings ~efore this 
Commission by an attorney to ensure t~~t only sueh 
rate increases as have ~een demonstrated to be just 
and reasonable shall be approved b1 this Commission • 
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"~he staff counsel program contemplates the desiqnation 
of a mcober of ~~e Commission's Legal Division to 
appear in many formal proceedings before the Co~is
zion in order to represent adequately the public 
interest by presenting evidence prepared by staff 
experts, by cross-examining witnesses, and by 
assisting consumers and public witnesses in presenting 
testioony. Staff counsel is required to prosecute 
the matter in hand wi~~ diligence and make certain 
that a full and complote record is developed so that 
the interests of the consuming public are oost fully 
represented ~~ order that the Co~ission will have 
before it all available evidence before any d~cision 
is ~de. The program has afforded greater opportu
nities to t~e general pUblic and consumers to express 
their views to the Commission and participate in 
fo~l proceedings before it bec~use of the staff 
coun~el's assistance." (Pages 141-142.) 

The Staff Counsel Progr~, as described, has continued to the 
present. Staff attorneys and experts are assigned to virtually 
every significant utility rate application or other proceedings 
bearing or. rates or rate design. 

~hc Commission cannot, however, say that in all cases the 
staff will adequately represent the persons dp.scribed in Section l22(b). 
As noted above, the staff is charged with representing the broad public 
interest. Often, thiz will be a·compr~ise of r~ny interests, including 
those 0: t~e utility. The staff may conclude ~~at the public interest 
is not ~~e s~e as the interests of those consumers d~scribed in 
Section l22(~). Further, ther~ are many differing and often co:?eting 
cons~~er interests in any proceeding considering PC~A issues. ~~y 

staff woul~ be hard pressed to re?resent all of ~hese interests 
adequately. 

j 

Nevcrt~eless, in order to avoid burdenso~e exactions u,on 
the public, we conclude th~t a consumer is not eligible for co~,ensation 
for presenting the s~~e evidence on the same issues as the staff. In 
order to be eligi~le =or compensation, a consumer must raise a differ
ent iss~e, present or elicit new or different evidence, or ta~e a 
different ?osition from that of the staff • 
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This showing may be made in the preliminary proceeding 
suggested i~ Section 122(a) (3) and established by the regulation 
adopted herei~. ~he showing ~ust also be made in any respeet ~or 
co~?ensation made by the cons~er. ~e emphasize the risk to ~~e 
consumer ~~t a finding of eligibility for compensation made in a 
?relL~inary proceeding is no guarantee of compensation. On the o~~er 
~and, a finding in a prelL~inary proceeding that a consumer is raising 
an iss~e or po~ition identical to that of t~e staff does not ,revent 
a cons~er, at his or her own risk, from proeeeding to ?resen~ a ease 
~~d seek compensation later on ~~e gro~~ds that a sUbstantial contri
bution has been made beyond that or different from that of the staff. 
~ove all, the citizens of the State should not be required to pay 
twice for the same serviee, once as tAX?a~ers (to fund the staff's 
,articipation), and again as ratepayers (to fun~ the consumer's 
?articipation). 

• A.~other suggested "alternate mea~s" should be mentioned 

• 

briefly. t'le are aware that the State of ~'Tisconsin, through recent 
legisl.,.tio~, has c.reated an eleeted Citizens -r.tility Soard, :u."'leed 
~y voluntary contributions from ratepayers, to aevocate for resi
d~ntial consuoers in utility ~~tters. ~hough we will watch t~e 
worK 0= this bOara with interest, such a proqram i~ also not an 
"alternate ~e~"'ls" presently available in California. 

2. Court Dis~osition . 
SDG&E oppose~ reit'bursement of. intervenors thro'lgh cS.vil 

litigation, arguing that: 

civil 

"Reliance on the courts woula lead to a multiplicity 0= civil litiqa-eion on maoi;ters ~'hich can better be 
resolved outside of the judicial context." (SDG&E 
Opening Comments, p.S). 

~dison also o~,o~e~ disposition 0: i~eervenors' claL~ by 

litigation. It argues that: 
"Coopen::.ation through civil litigation ••• would be tiMe 
cons~ing and costly to both persons enti-eled to 
com,ensation and the utility fro~ which compensation 
is sought. Even though t~e utility would, in 
:dison's opinion, have the advantage in this tYge 
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0: proceedinq, the type 0: adversary relationship 
which would likely develop in litiq~tion of a 
consumer's contribution, i.e., t:l.e quality and 
qu~~tity of the consumer's efforts, ~~d o£ reason
a~lc costs is not desirable. In matters before 
the Co~~ission the p~rties frequently find the~
selves involved in the s~e proceedinqs thereby 
making ~n ~dver:ary rcl~tionshi? lioited to the 
substantive issues more ~portant than would 
no~lly be the case in the courts where such 
contacts are much more infreouent." (Edison's 
Ope:"~ing Co:n.."lents, p. 5.) ~ 

Although Edison generally opposes court disposition it does 
so with one CAveat. Edison believes that unless the intervenor is 
rc~uircd to ~eet the burden of justifying imposition o~ ratepay~rs 
of its costs of participation, it woule be pre:erable to d~al ~lith 
the ~roblem through court litigation. In other words, Edison contends 
that ~~e Co~ission should establish procedural sa:e~uards ~o ensure 
that ratc?ayers are not burdened with needless costs • 

~cither ~U~~ nor ~G&E commented on court dispOSition of 
intervenors' claios. 

One argume~t favoring court dispOSition does sugge~t itself. 
~is?osition of intervenors' elaims may well lengthen rate proceedings 
i~ which those cla~~ ~re advanced. As the length 0: a Commission 
?:oceeding increases, the cost to the Co~ission of processinq ~~~ 
matter inc~cases. Thus, by electing not to establish a re~~urs~ent 
proceeu:e the COr:t.'"tlission may be able to shift some costs, for ~'~hich 
no provision is ~ce in ~~c COQrnission's budget, to the courts. 

This is, 0: course, the narrow vie~l 0: the :natter. !n 
terms of overall cost to ~~e t~xpayers of. the State of California, it 
would eouotless be less expensive for the Co~~ission to eis?o~e 0: 
intervenors' cla~~s in its final decision in a rate ~roceeding. 
Further, there is no evidence that disposition o~ com?en~ation cl~i~ 
by consumer representatives will lengthen r~te proceedings. ~o the 
contrary, we express a clear intent ~hat no such delay occur a~c 
adopt :~les which will cause no such delay • 
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3. Commission Procedure 
~';e are left with a Commission adopted procedure as ow: 

chosen method to ensure ade~uately funded consumer representation. 
It is not merely by elimina~inq other o?tions that we select this 
approach. It is consistent with current practices as well. ~oday, 

r~tepayer funds pay for the representation of utility interests 
before this Commission, sUbject to the jud~cnt o~ the Commission 
regarding the prudency and propriety of the expenditure. We find 
it entirely appropriate that ratepayer f~~ds also pay ,for the effec
tive.representation of consumer interests before the Co~ission, 
particularly ~~e interests of those meeting the criteria of Section 122. 
~~e also find it proper ~~at expendi~ure~ for this purpose be subject 
to ou: judgment regarding its prueency and pro~riety. 
D. Substantial Contribution 

Section 122 (1.1.) (1) limits compensation to cons'I.mlers ·,rho have 
"subctantially contributed to the approval, in whole or in ?art, 
of a pOSition advocated by such consumer ••• and relating to any 
sttLndard set forth in suJ:)title B ••••• " 

In interpreting this restraint, we feel compelled to note 
that our decision-nakinq process, like that of any public body, is 
~either mechanistic nor subject to mcc~~nistic evaluations. Our 

?roceeei~qs ~re extre~ely co~plex, are lengthy, involv~ the eX?ression 
of ~ny views, and take i~to account rapidly chanqi~g realities. 

~;7e reject the evaluation process set forth in the ?roposed 
report as cumberso~e, certain to lead to d~lay, and too ~echanistic. 
Jud~Aent must be employed on matters of this ty~~~e. It is this judg
ment we have been as~ed to exercise upon a?poin~ent as Co~.ission~rs. 

It is not necessary to utilize so conplex an ap?ro~ch in 
order to follow the ~~date of Section l22(a). ~here are many questionz 
about the tc~s used in Section 122Ca) w~ic~ re~uire the exercise 0: 
judgment by the cornnission. ~i~ adopt rules which provide guidance to 
t~is exercise 0: discretion but do not rely on precise fo~ulae to 
resolve all concerns. 
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The phrase "position ndvocated by such eonsumer" is an 
cx~~?le 0: language in the section which requires flexibility in 
i~ter?retation. Some would construe this to mean the specific end 
result ~~ a ~ecision aevoeated by the consumer. Others would construe 
this to ~ean a fact·~l or legal contention upon which a recommendation 
is based. 

Si~l~x ~estions arise regarding ~he nature 0: a "sUbstan
t~al contribution". Decision-making is a process. Substantial 
contri~utions are made in ~ny ways and at Many times in the process. 
A record is more than a dry tabulation of facts leadL~$ to a clear 
decision. 

P~rsuasively raising a new issue at a prehearing conference 
car. change the nature of ~ proceeding. ~he vigorou~ juxtaposition o~ 
conflicting facts and o~inions in a brief can be far ~ore ~~portant 
to a decision than any of the facts or opinions standing- a'.one • 
!~tense cross-ex~ination of a single key witness can contribute 
~ore than ~~y entire affirmative presentation. 

Equally difficult ~estions arise in interpretina ~~e phrase 
"relating to any sta.."dard set forth in subtitle :3". This lan~ge 
a?pears to pe~it compensation for either promoting or opposing a 
PORPA standard. ~or is it clear whether compensation can ~e awarded 
as either i~consistent with another PCRPA standard or as contra~l 
to the objectives 0: ~~e Act itsel:_ 

:{o ... rever, the Conference Report indicates: 

"~he conferees intend th~t the prxase 's~stantiall~ 
contribute to the a~~roval, in whole or in ~art', 
~e broadly construed~by t~e State ~qcncies,-non
regulated utilities, and the Courts to ef!cetively 
?rovidc for compens~tion commensurate with the 
contribution to the Z1ppr.oval of one or :':'lore 0.: 
the standards. (U.S. Code Congressional and 
Administrative ~ews, 95th Congress, Second 
Session 1975, p. 73l7, Joint Explanatory State
ment of the Co~~ittee of Conference.' 
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t-1e conclude that the Congress intended this section to be 
broadly conztrued. 

:URN proposes a very broad rule, as follows: 
"The determination of which ?artiec ar~ entitled to 
compensation shall oe nade by the Co~ission after 
considering whether the party's ~articipation 
substantially contriouted to implementation o~ the 
purposes of PORPA in the decision of the Commission. 
These purposes are to encourage conservation of 
energy, efficient use of resource~, and e~itable 
electric rates." ('!'UR!o1's Comments, p. 4.' 

We feel that the rule proposed by TUru~ is overboard in ~~at 
i-: omi-:s any reference to the PL~A standards. ll.l:nost any pi.'lrtici
pation in an electric rate proceeding could arguably fall under its 
rubric and thus qualify for compensation. 

However, TU~~ does direct us to a decisive element in 

determining co~?ensable participation: pro~oting the purposes of 
the Act. Under PL~A, the State Regulatory Co~issions ~ust deter
~ne through public, evidentiary hearings whether the purposes stated 
rJ.bove would be best fostered by adopting and icplementing each 
standard. The require~ents on the state commissions are spelled 
out in the Act and provide for a maximum ~ount of public participa
t~on in the consideration 0: the standards. 

PCP~A requires that we consider the PURPA standards to 
c.etcrr.l.ine "'lhich standard!:, if ad~pted, would best irn?lement the 
pur?oses of ~~e Act. Yet not any representation directed toward 
~~e pu--poses of P~~A can be co~pensated as sug~ested by T~. 
~he representation ~ust "relate to" a PURPA standard, though not 
~ecessarily urge its adoption, to ~ualify for compe~sation under 
Section l22(a). Further, the repres~ntation ~USt Make a s~stantial 
contribution to our adoption, at least L~ part, of the consuoer's 
po:;ition as to which standards or modifications thereof ... ,ould best 
L~,le~ent the purposes of the Act. Fin~lly, our decision must a?~rove 
or incorporate a factual contention, legal contention, or s?eeific 
reco~cnda-:ion advocated by the consumer • 
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E. Reasonable Fees 

Pursuant to Section l22(a), only reasonable fees may ~e 
awarded to an eliqible consumer representative. The issue of reason
able fees has been the subject of consider~le controversy in this 
proceedinq. 

"The Commission staff stated in its opening comments: 
"In developing a standard of what constitutes adequate 
representation, information should be developed on 
the cost of representation of the electric utility 
and of amounts budgeted by the State for comparable 
Staff representation. 

"The Comcission might consider the difference between 
the electric utility costs and the normal amounts 
budgeted by the State as a bench mark for determining 
the amount to be made available for intervenor con
sumer representation. These additional amounts could 
be shared by consumer representatives, or awarded to 
anyone." 

"In any event, it is clear that detailed utility 
costs are essential to develop reasonable appraisal 
of the economics involved in Commission rate-making 
proceedings. Accordinqly, the utilities should be 
directed to prepare and file in this proceeding in 
a timely fashion such detailed costs." 

In its conclusion the staff asks the Administrative Law 
Judge to order ~~e filing of "exhibits detailing regulatory expenses 
in electric rate-making proceedinqs before this Commission and 
reconciling such (expenses) with the cla~~d comparable requlatory 
expenses in their most recent rate increase application before the 
Commission." 
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TUru~ in its opening comments concurreQ wi~~ the staff's 
proposal. T~~ argueQ: 

"A startin~ point for deter.mining reasonableness 
of intervenors' costs would ~e a comparison to 
utilities' costs. For instance, AT&T 'spent over 
$1 million in one docket in an FCC proceedin~ in 
1975." 

Accordingly, TORN re~uested that " ••• all utilities subject to the 
instant legislation submit an eXhibit with respect to their costs 
of regulatory activities in their last major rate application." 

Both Edison and SDG&E opposed the staff's and T~1's 
suggestion that utility costs should be explored in this proceeding. 
Edison stated: 

"It is o~vious that ~~e utilities' regulatory e~enses 
in rate maldnq proceedings are irrelevant to any 
consideration of the adequate representation of a 
consumer in connection with section 122. As the 
Staff recognizes, the compensation for intervenors 
is limited to PORPA Subtitle S issues. In any rate 
making proceeding, the utility will submit evidence 
and witnesses on various sUbject which go far beyond 
the narrow confines of PORPA Subtitle B standarQs. 
Any suggestion that the utility's costs of represen
tation would be comparable or relevant to costs 
incurreQ by ·the consumer ignores this fact." 
(Edison's Closing Comments, p. 6.) 

Onder the heading "Staff and ~URN Seek Irrelevant Data" 
SDG&E stated: 

"The Commission Staff (Staff Comments, p. S) and ~URN 
(T~~ Comments, p. 7) request the Commission to order 
the utilities to produce 'in:ormation ••• on the cost 
of represenation ••• ' in order to provide a standard 
for ao¢quate compensation for consumers. As was 
stated at the Prehearinq Conference CTr. 3) San Diego 
Gas & Electric Comp~~y C'SDG&E', fails to see how the 
utilities' costs are relevant to this inv~stigation. 
This OIl was commenced: 
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"'for the purpose of determining the need 
for and establishin~ a procedure for the 
determination and award of fees and costs 
to intervenors in electric r~te making 
proceedings ~ursuant to Section 122 of 
PtrRPA. ' (OII, p. 2.) 

"The utilities' costs are wholly unrelated to ei~~er 
the question of need for such compensation or to the 
establis~ent of such a procedure. 

"PORPA requires compensation only to a consumer who: 

"'substantially contributed to the approval, 
in whole or i.'"l part, of a position advocated 
by such a consumer ••• relating to ~ny standard 
set forth in Subtitle B.' 

"Fur~~er, compensation is limited under the act to: 

"'reasonable attorney's fees, expert witness 
fees, and other reasonable costs incurred 
in preparation and advocacy ••• ' 

"Consequently, it is evident that reimbursable costs under 
PORPA are t.i.ose which the consumer actually incurred in 
advocating the adoption of a Subtitle B standard, not 
those of ~~e utilities. -

"A broad ran~e of issues are covered by the utility 
general rate cases. The identification of the costs 
incurred in pursuing such eases to individual issues 
is almost impossible. It is unrealistic to equate 
the utility'S task of preparing and presenting an 
entire general rate case with that of advocating 
adoption of eleven specifically identified issues. 
Comparison of a consumer's costs with the Commission 
Staff's costs of conducting a general rate ease is 
likewise invalid. Any standard of reasonableness 
adopted for the consumer advocate seekin~ compen
sation must reflect the scope of his task as it 
actually exists, and must not be tied to the 
utilities' or Staff's expenses in pursuing a rate 
proceeding. 
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"For the reasons stated above, SDG&E submits that 
these requests by the Staff and ~~ shoule be 
denied. Their subject ~tter is irrelevant to 
this proceeding, and if produced would tend to 
divert the course of the proceeding from its 
st~ted goals.~ (SDG&E's Closing Comments, pp. 1-2.) 

We conclude that the costs of representation of the utilities, 
or for that matter, the Commission staff ~re not relev~~t to this 
decision to adopt a Commission procedure for compensation. Reason
ableness can only be deter.mined on the basis of the individual case 
in which a person's background, the depth and breadth of wor~ in the 
proceeding and many other factors can be considered. 

We do not decide, however, that such information will r.ever 
be relevant. In the event questions arise regarding the reasonable
ness of compensation being sought by any consumer, the costs incurred 
by the utilities and our staff may constitute the most comparable 
me~~s of evaluation. This comparison should neither be underta~en 
~ a vacuum nor are total costs of representation particularl~ useful. 
t'il'l.at ~..,ould be relevant in a case of contested compensation are the 
hourly rates paid for persons of comparable experience and training, 
if the person is employed by the consumer or the comparable conSUlting 
fees paid for a person of similar experience and training, if the 
persons' services have been retained for the particular proceeding • 
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F. Preliminary Proceeding 

Section 122(a) (3) provides: 

"~he procedure adopted by (the Commission) ••• under 
par~graph (2) may include a prel~~inary proceeding 
to require that -

"(A) as a condition of receiving compensation 
under such procedure such consumer 
demonstrate that, but for the ability to 
receive such award, participation or 
intervention in such proceeding may be a 
significant hardship for such consumer, and 

"(B) persons with the s~e or similar interests 
have a common legal representative in the 
proceeding as a condition to receiving 
compensation." (Emphasis added) 

We conclude" that a prel~inary proceeding will be necessary 
for the orderly consideration of requests for dete:mination of eligi
bility for compensation of various consumers • 

~he Commission has before it conflicting recommendations 
concerning the t~ing of a consumer's showing regarding eligibility 
for an award of compensation. Edison's proposed Rules 2.7 and 3.1 
require the filing of the consumer's showing twenty days before the 
prehearing conference. ~he staff proposal requires the consumer's 
showing to be made or fileQ "(a)t the time the ~onsumer is identified 
as an intervenor in the proceeding •••• " TORN proposes that the 
"eligibility filing be required within 20 days after the party 
enters an appearance". SDG&E suggests that within thirty days after 
the first prehearing conference (or by Day 38 of the Regulatory 
Lag Plan) the consumer should file a statement showing that it intends 
to adopt a position different from that of the utility. The staff 
should then be required to state in its showing filed on Day 70 
whether it intends to take a position different from that of the 
intervenor. If the staff will not be duplicating the intervenor's 
position, the Commission should certify that the intervenor will be 

eligible to be considered for an award of compensation at the close 
~ of the proceeding. 
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SDG&E's suggestion is the most reasona~le. It ~ll allow 
the determination to be made in a single ruling as to which inter
venors are eligible to be considered for compensation an~ which inter
venors ought to appear through a common legal representative. 

However, we see no need to allow staff 32 days in whieh to 
respond. Accordingly, our adopted rule will require a staff response 
within 10 days of the eligibility filings or within 30 days of the 
commencement of the ;tJroceeding, whichever is later, and a Commission 
decision at the first resul~ly scheduled conference after the staff 
response. This will permit adequate time for a considered Qeeision 
while allowing consumers foun~ eligible for compensation to begin 
preparation at the earliest possible time. 

We also recognize that there will be instances when signifi
cant PORPA issues are not adequately developed in the record but this 
fact is not perceived until well after the preliminary proceeding. 
Therefore, we also adopt a truncated procedure to be used any time 
after hearings have commenced. To use this rule, a consumer must 
further demonstrate in the eligibility filing that absent participation 
by the consumer, an important issue relating to a PORPA standard has 
not or will not be adequately considered in the record of the pro
ceeding. Unaer this truncated procedure, the cons~er's eligibility 
filing must ~e filed within five days of the date of the consumer's 
appearance, staff must respond within five working days, and the 
Commission will decide at the first regularly scheduled conference 
after the st~ff response. 

In any preliminary proceeding, there a%e two issues to be 

decided: Significant hardship and common legal representation. 
1. Significant Hardship 

Among the two optional showings required pursuant 
to Section 122(a)3 is that: 

" .... such conswner demonstrate that, but for 
the ability to receive such award, participation 
or intervention in such proceeding may be a signi
ficant hardsh;i;p for such consumer, ••• " 
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Neither the Act nor the Conference Report contain specific 
guidance as to the meaning of the ter.m "significant hardship". We 
also note that both the provision for the preliminary finding of 
hardship and the standard of hardship are in the permissive "may" 
rather than in the mandatory "shall" or "will". 'rhus we conclude 
that Congress intended to leave substantial discretion to the states 
in evaluating hardship. 

we find guidance in Section 122eb). Here, in describing 
the alternative means by which it intends for consumer representation 
to be ade~ately compensated, Congress states clearly those interests 
it feels require such compensation. Specifically, these are persons: 

"(1) who have, or represent, an interest -

"eA) which would not otherN'ise be adequately 
represented in the proceeding, and 

"(B) representation of which is necessary for a 
fair deter.mination in ~~e proceeding, and 

"eC) who are, or represent an interest which is, 
unable to effectively participate or intervene in the 
proceeding because such persons cannot afford to pay 
reasonable attorneys' fees, expert witness fees, and 
other reasonable costs of preparing for, and participating 
or intervening in, such proceeding (including fees an4 
costs of obtaining judicial review of such proceeding)." 

We adopt this language as the test for significant hardship. 
We also adopt language utilized by the Idaho Public Utilities Commission 
~~d offered by TORN. The Idaho Commission has concluded that eligibil
ity can be demonstrated, 

" ••• in the ease of a grou~ or organization, by showing 
that the economic interest of the individual members of 
the group or organization is small in comparison to the 
costs of effective participation in the proceeding." 
Section 3(a), Order No. 15131, Idaho Public Utilities 
Commission. 

This showing may be made by any group or organiZation as a 
prima facie showing of hardShip. 
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We specifically reject the suggestion of some parties to 
require extensive filings of financial infor.mation as a condition 

of eligibility for funding. In all likelihood, only a handful 
of profess1onal groups or organizations maintain detailed balance 
sheets or income statements. Any individual consumer or ad hoc 
organization would be precluded from receiving compensation simply 
for an inability to meet such a requirement. We find this contrary 
to the purposes of Section 122. 

On the other hand, staff has proposed that a mere statement 
of financial need should suffice as a demonstration of need. We find 
this inadequate as a basis for a Commission determination of need. 
Thus, we will require that a summary financial description be filed, 
incluQing a budget for the presentation. 

2. Common Legal Representative 
PURPA provides that if the Commission adopts a "reasonable 

procedure" under Section l22{a) (2), it "may include a preliminary 
proceeding to require that .•. persons witr. the sane or similar 
interests have a common legal representative as a condition to 
receiving compensation." (Section l22(a) (3) (B» The purposes 
of such a rule are to minimize cumulative evidence being offered 
by multiple parties advocating the same positions and to avoid 
cas~ing a ~urden upon the ratepayers, who might otherwise be required 
to fund several parties with similar interests all advocating the 

same positions. We will ±mpose such ~ requirement of common repre
sentation of similar interests. Both the staff ~d any consumer 
seeking compensation shou15 address this issue in their filings 
pursuant to the adopted rules • 
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IV. Timing of Pay~nts 

An issue aeeres~ed nowhere in the Act or in the Conference 
Report is the preeise timing of t.""l.e cote;lensatol:;{ pay.r:!ents. TURN 

suggests that the Commission consider a procedure for awarding grants 

to consumers in advMcc of their participating in an electric rate 
proceeding. This suggestion is contrary to Section 122 (a) , which 

eonten;>lates an award of reason~le attor.c.eys' fees, expert witness 
fees, and other reason~le costs only after a consumer h.:s made a 

s\lbsta..~tial contribution. On the other hand, Edison has suggested 
a procedure which would add at least 90 days to om electric rate 
case and would require substantial ~riefing and debate of questionable 
=etit. 

We concluQe that an award of eompensation Cm'l. ~e ma& only 

when it can be der:lOnstrated t."lat a s~stantial contribution has 

been :made. More specifically, when a consurer who has been fouo.d 
eligible for co:pensation c~ demonstrate to the Commission that he 
or she has caCie a slJl:>stantial contribution to a CoIr.lission dec1s1on 
or oreer adopting, in whole or in part, a position of the eonsmner 

relating to our eons ide ration of a PORPA st~dard in a ~4nner 

caleulated to promote the p"Ill:Poses of t.."le Act, we shall grllnt cO%:lpen

sation. Sueb. contributions may include, but are not li:li.ted to those 
discussed in Section III (D) of ~"'is deeision. 

Finally, we (ldopt a sir.'91ified proeedure per.mitting comments 
by the parties prior to a Co~ssion decision. These proce4ures do 
not include supplementa:cy !'learings or briefs on t."'e question of 
compensation. Su~~ hearings or briefs would add li~tle to our passin~ 
jueg.ment on a contribution to our decision. they would. certainly 
bring needless delay to any P~A proceeding. They also r~se a 
si;nifie~~t risk that more taxpayer and r~tepayer funds would be 
spent considering a request for cOm?ensation th~ were being souq!'lt 
by the cons ume r i.."'l the reques t • 
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Recovery of Electric Otility 
Exocnsc for Comcensation Paid to Cons~rs . 

We will ~e every reasonable effort in rate proceedings 
for the expense of utilities in paying compensation to be reco~red 
through ~~e rates set. Ordinarily ~~is would occur by pl~cing the 
total of compensation payments in the adopted. test year results of 
operation (after appropriate ~rtization) I thereby setting rates 
based on revenue requirement that includes an allowance for the 
utili ty r S expense. 

Tone investigatory proceeding presents a different situation 
in that rates are not being established.. For these proceedings, 
ordinarily involving l'DOre t..~an one electric utility I we will e.:l.rect 
compensation to be paid by utilities in the proportion that their 
respecti ve number of customers h:l.vc to the total compensation awarded. 
These al:Ounts will not be signific~t 9'i ven the total expense outlay 
of electric utilities • 
Conclusions of Law 

1.. The Commission I'Clay and should establish a procedu:re to 
compensate qualified electric consumers for their participation in 
electric utility rate proceedings. 

2. A consumer's participation must relate to one of the 
II Subtitle B stMdards. 

3. L"l order to qUalify for compensation a consumer l:'Lu:;t 
advocate a poSition on a PORPA stMdard and that poSition cust be 
adopted in whole or in part by the Commission. 

4. Advance pay:nents of a consumer's esti::1ated. costs of 
participation should not be maee. 

s. Consumec advocating the SaIre or sir.lilar positiOns should 
be represented. by a common legal representative in order to qualify 
for compensation. 

6. A consumer should not be compensated for presen~ng ~~e . 
same evidence and advocating the S~ position as the Commission staff • 
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7. A preliminary procedure should be established to dctcr.mine 
a consumer's eligibility for compensation. 

S. A conSl.UnCr should bc required to dexnonstrate that, but 

for the ability to receive an award of cornpensation, its intervention 
or partieipation may bc a siq.nifieant finaneial hardship. 

9. A conSUl':1er's showing of finaneial h~rdship should include 
the financial information required by the follOWing rules. 

10. The rules in Appendix :s are reasonable, are ~o~sistent ~! 

with ~e_ p~ions A?A~A~~..£.r a":~""b~p..q'4J.~ ~~.J\~?~~ted .. ~&.J.w e,.,: 
-p~~ Th~ e~etrvedate ~"~~~oi~~~~ .ki.'U1J.~',pUI" 
date of signature beea'iJSc of t.i.e eompelling plWlic interest in gcttl.ng ~ 
a compensation program l.'Inde%W'ay: however 1 the adopted rules should . \ . 
not be effective until 40 days after the effective date of the follow- , 

i ins order to enable coxr;>liance with Section 11423 (b) of the ! 

Government Code. 

o R D E R ...,- ... ~~ 
IT IS HEREBY OR:cERED that the rules attached as Appendix B 

are ao.opteo. as part of the Commission's Rules of Practiee and 

Procedure and they shall be effective forty days from the effective 
date of this order. 

The effective date of this order is the date hereof. 

Date d __ ..IoIJ~U;.:.;:N~1:..7..1.-.l1 .... 8~:.;.:n.-._, at San Fr~"'l cisco 1 cali fomia .. 

t 
...... -~.-,., .. -.,~,----., '.--"" 
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APPENDIX A 
Page 1 of J. 

LAWS OF 95th CONe_2nd SESSa Nov. 9" ._'. - ... ~ 
(E) &dvert:isiDg .... hi<:h promotes the use of energy d!icimt 

a.P,?li&na:s, ~pment or services. or 
(F) a:tJ.y expla.na.cion or ju.'Iti£Cll.tlon (1f e:cistini or propoeecl 

note ichedules, or notifications of he&.ri.Dg5 thereon. 
16 USC :6:6. SEC- 1140 REPO'ft'l'S USPECl'ING STANDARDS. 

(a.) STATZ A'C"L'7I:ORt'l"!r.S A~ N'ON"ItZQt11..\T!!D UT%Ul'%2'&-Noe la.ter 
than one 'Vea.r &f~r the dAte of the enactment of this Act and annually 
there&tte~ for ten yKn.. each St&~ regu1a.tory a.uthori~ (with respect 
to each SClLte ~~ated el~ric utiliev {or which it hloS ra.eemaJOng 
l'Luthority), a.n.d each not\re;u1&ced eleCtric: utility, sh&ll1'eporc to the 
&crer.a.ry, in 5\lcA manner as the ~rv shAll prescribe. respeet.:i.ng 
its con.siciera.tiO'a of the: sea.nciarcis ~li5hed by ~OM 1l1(d) a.nd 
1lZ(b). St.1cil ~rc shl'Lll include a summary (1f thl.' d~ermin&cions 
ma.c1e and ~ons wen with res~t toes.cll SUCA stMwct on a utilitv-
by~utili ~ 'o.a.si:s. • 

(b) SZOJ:TAJt"(.-~oe later' than eip:hcetft months dtf!'t" tl:Ie datI'!' of 
the ena.etmene of this .~et &nd a.nnually therea:fttr for' ten YeAr.!. the 
~r.v shall submit .. report to the Prtsidene and t.i.e Congms 
contlWllng-

(1) a. summa.'!"V of tht" ~pot"ts submitted under !lU~O~ (a.). 
(2) his analYSis of ~ch report!. and 
(3) his actiOns under this title, and his recommend.tioM for 

!\lch further F~enlol actions. including a.ny :egislation. rega.rding 
retAil electric: utility ra.t~ (.nd other pracei~) as mAV ~ neees--
,.ry to cal"!'Y out the pll~ of this title. • 

16 USC :6:':'. SEC. 11':'. 1tEt.A'nONSll'WTO SI'ATE UW. 
(a.) ~t"Z h:ofD :&.An: 0" ~.-N'othin, in this tid .. shall 

t\uehONC or ~Ilire the rtcovery by an electric utllity of revenues,. or 
(If a. rate of reCum. in e:tcess or. or 1~ thAn. th(" II.mount of ","enues 
~r the note of "'turn d~M'mined to be Ia.w1ul under any OCher provi
sion. of laW'. 

(1)) STATZ A:cr%"KOKITT_N'othing in this title J)rohibits anT StAte 
l'egulaCOlj· a.ut.i.ority or non.rezu1ated electric utility from ad"oecin:. 
punua.nt to StA.tC' 1::1.". a.ny stn.l1dll.I'd or rule n.ffeeting el~ utllities 
",hie';" is different '!rom any 5t.:Lndard established bv this subtitle. 

(c) FD)r:JW:. AO!';."'lClt..s.-With m~ to any eJ~ric utilit\· "hich 
is a. Feden.l a.gencY.lI.nd \~th respect to the Tenll~ V&l!~· A.uthor. 
ity when it ~ tren.ted &$ Q, State re:;ulAtory a.uthoritv as provided in 
section. Z{11). any ~!erence in,section. 111 or 113 to StAte la,,, shall be 
treAted. &.S & reference to FederUlla.w. 

Subtitle C-Iutervention and Judicial Review 
16 esc :6.31. SEC- 1%l. ~O!'l 1:'\ noa:z:ol:'i"C3. 

(a.) A.n1J,Ov:rrr To I~ A.vt> Phm=-An:.-In. order to ini
tiAte a.Ild pa.reieips.t8 in the con.siden.t:ion of one or more of the st:LnC1~ 
ards established o'V' subtitle B or other concepts which contribute to 
the a.c.hie'V'ement of the purposes of chis title, the ~CA.rv, any 
.. 1!ected ~eetrie utilitY', or any electric consumer of a.n atr«ted el«trle 
utility rra.y in.terveno and ps.rticips.te a.s a. m&tter of right in an,· 
rs.temalcin, p~~ or other a.p~ropri&te ~l.eorv p~: 
rela.ting to nIote$ or nte d~ which is conducted by .. 'Sta.te reltU14· 
tot'1 IoUthOrity (with. ~peet to an. electric utility tot" which it has 
ratrmo.lQng authority) Ot" br 10 nonre~la.t~ electric util;e:r. 

(b) A.t:t:rM TO I::oooJOt,\no:ot.-Any mtel'·· .. enor ot" pa.rtlClPlUlt in I. 
p~ descriOed i.n subotection (a.) s.b&ll ha.TC access to :informa.-

92 STAT. 3'128 

," 
" . 
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APPENPIX A 
Page.2 of 3 

. PUBLIC tn'IX.I'I'Y 

tion .. V'&il&bIo to other parties to the proceeding if S'Qch infonn&tion 
is releva.nt to the isauts to which his l.n~ention or plU"ticipa.tion. in 
such pro<:eeding ~l&tcs. Such inforDl&tloa may be oOt&ined through 
mI3Olia.blo rules rolAtinjt to discovery of informa.cion pre5¢ribed by 
tho Sta.:.o t"Cs:":lla.c.o.,. authority (in the ease of p~ings concerning
electrie UWltles for which it has r&temaJc:in~ authority) or oy the 
:a.o:a.~CUla.ted electric utility (in the CLlO ot a. proceeding conducted 
by .. noure;ula.t.ed electric utility). 

PoL 9s...911 

(e) ~ n,,"l"¥; P~-MY intervencion. or pa.rticip .... 
tion under this ~on. in anv pro<:et'dinlot eoml1l~~d beft)T'\' tho dtl.te ot 
the enACtment t)f this .A.et bUt not compl~rl ~foro such nlloee. shall bo 
~itt.ed unci.,r this section only to the extent such intervention or 
participation is timely under otherwise a.pplica.ble 1&". 
SEC. 1:. CONSm.u:lt &D1u;sE:'Io'TA'l"tON. 16 USC:63:-

(Go) Coxn.,,(6."rlV!'l)'\)R C~ or PAJmI.:U"A'l'XO'l( ()x h-rrJtVY.!'l'no!'l_ 
(1) If no 1\1tcrNl.ch'e rnl~ns ft)r 4SSwing repte1enca.cin,.. of electric 
eonsumers is a.dOl'te<i in aeeordAnce with. sub6eeeion (b) and if ~ 
electrie ~nswnet' of n.n electric utility !luOstJlnri,\l1v contribllted to tho 
~pprov~ in whole or in part, ot a. position a.dvOcatcd by such con,. 

. sumer in /I. p~ con<:e~ Sitch utilit'l·. and relo.elng to any 
SW'Id&rd set forth in subtitle 13, such utility ,hA.U ~ lia.blo co cotnpen
SAtO S\,1ch consumer (pt.l%5uant to pa.rn.pph (2)) for' reasonable 
attorneys' ft'eS, expert witneY fees., a.nd otbloT' ruson&ole c~ts incul*'l"eCl. 
in pt"'e?&l'ILtion Mn. Advocaev of such position in such ~Ir 
(incluQiJlg fe<!'5 and C05t5 of obt&inin~ judic:iall'e'l"iew o( any determl
nation made in sut:h p~in.~ W'itn I"I"S~ t~ such po&ition). . 

(Z) A consumer entitled to fet'S lind costs Ilnder parn.:nph (1) ma.v 
collect such fet'S And costs frozn an electric utility by bringin~ & civil 
action in anv Srl\te court of eom~ent jurilJdiciion. unl(':'1.'1 the StAte 
~gulQ.torv authority (in :he ("~ of Ii. p~ing (Once min: ~ Stato 
~gula.ced.. electrie ualitv) t)r non~J;"lt4tcrl. <!Iectric: utility (in th~ ca.1e 
of a. pr'OC'\"f!ding ~neeming such non~gul.A(~ electric utility) has 
adopted ~ ~n&ble procedu~ pumant to which such authOatv or 
noc.reguLAttd f'teoetric utilitv- • 

(A.) determines the· a.mount O'f such f~ and costs. :md 
(B) includes loA :l.W&M of l'lueh fees and COSts in its t)rde't- in the 
~ng. 

(3) '!he p~ure ~pted by such State ~:o"" I\uthority or 
llonre~ted utility under pan.gn.ph (2) ma.y melude a preliminA.ry 
proceedll'lg co T'e<tulre we-

(.\.) &S & condition o1l"eCt'i~ compensation W'lc:1er such pro. 
ce<iUl'e such consumer d~onstra.t.e thAt.. bue for the ability to 
receive such .Wtl.rd. pa.rtieij?&tion or in~ention in such pro
~ may ~ ~ 1Sl."'TWl.c:&l1t £n&nci.&l harcWliI> for sneh CODSWne'1", 
and . 

(:8) ~nons with. the same or IriI'llilA.r inteo~ lave .. common 
legal rep~nto.tive in the p~g AS .. condition to ~~i~ 
coClpe.n5atlOn. 

(b) .UT'f:1C.(ATrV'T. ~'I(a.-Compe.nsa.tion sh.ll not 0., ~ . 
under subsection (II.) if the Sta.te, the State ~;ula.tory 1\\1choritv (m. 
tile ea.se o( • proc:eedin~ eoncerning a. StAte regnuted electric utillty) , 
or tl:e nonregulated I':leerric util~ty \~ the C1W: of. .. p~ eOn
ceemg SUQ nonregulA~ eleetne utility) has proVlde<i a.n &ltemAtive 
:ne&ns for' providing adC<1WLte eompeonsacion to person&-

(1) ""hoh&ve.ort'ep~e.a.ninterm-
(.A.) "hlcll would Dot othe"--lse be Adequa.tely represented 

in. the P~. and 

92 STAT. 3129 
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(:B) repre:-entatioa. of which i:J neces.wy for n. :fAir deter
mination. m. the proceeding, nnd 

(2) WM a,r,; or represent a.n interest which. is, Wl11.ble to e:d'oc:
tively particiPAte or intervene in the proceoding bcaUS6 such 
~rsorul cannor. .. lI()cd to pAy l't~M.ble 1LW>l'nCYS' !aI'S. expert 
witnes:s !~ Md other ~:J.:!ONLble costs of ?rt'paring- for. &Cd 
pa.rtieipatin,; or intervtmn.g in. such ptOCffdmg (includin&' £t'd 
~d. costs ot obuininp:: judiciAl %'OviGW of such. proceeJ.inR:). 

(c) 'IM!'l~'I'hC) $tII.U regulA.eory tl.uthority or nonre~ted 
~)ectric utility. as tl16 ease rnn.y be.: sh1L1l lTltl.ko tra.nscripts of clio pro
eee<l..\.n.<: oNo.ilia.ble, Moe. ~ of reproduction. to partie:s or incc:rvc.a.ors.i.u 
lI.ny r:l.ccmlLkin: pt"O<:Oad.in;, or ~r re:,."Ulu.tory p~~ l'ClA.tin; 
to I'II.C~ Or:' r:.cc. desi.~ be!oro .. SC4C& rf'gulMot.ory .. ",choriey or:' noD.
re",l'PUta.~t el~~etnc utlllN. 

{d) Fr»ctAt. J\Ql::(ai::s.-AnV c:Iu.im undC'l" this seeMl1 ~"":I.inst ~y 
Fe~r'lI.l A~ey sh.o.ll be "ubjeet to the :l.vn.ilAbility of :.ppropri:J.ted. 
funds. 

(e) R'CIt'%'S U!'l1)CI: 0rxt:r:It A:cr.mt)r.l'l'T.-'Sothin; in. this seetioa. 
:.tY~ Or ~trict! &1\'1 t'i:;ht~ of :l.ny i'a.rtici~Mt ()t. u\~enor in a.ny 
pr~in~ und4"'r Any «ller tll?pl.ieOl.lJl~ lAW I)r rule of lA':Y. 

16 esc :633. SEC. 1::1. Jt11)lClAl. rr:&'ItF:N A.'7) Em'ORCEME~'T. 
( .. ) ~ATtO:or oz- F~EnA~ J~lUSl>lcno!'l_~oc:withstA.nilin, lJ.tI.y 

oc.ht'r provision of law. no court of the United StILet'S sMll hA"e juris
dietion over any II.CtiOn. &ris.i.n:; W\df'l" a.ny provi:.ioD. o! s\lbtir.lc ... \. or Jl 
or of thl."ll'I\lbtitle e:ccept !or-

e 1) IUl. ~-tiOll OVt''C' w hieh !I. court. tlf the U nitcd Stn.tes h.D.s ) uris
diction t,1nd~r14u~tion (b) or (r.) (2); and. 

(2) l"e.new o( SAy II.Ctiotl. ill r.ho SU'P~mo Court. 1)[ the 'O'ni~ 
StAtes in a.c:cordu.nce with. seetions ~, tlnd l2$ of title 2S of thIS 
un.iced Sw.es Code. 

(b) E:o:ft)ft~C'4.vrorI~~RIOK'l'_(l) 'I'he~wr.,. 
bring un ~etit.lI\ in I~nv II.ppropt'ln.:e ('/)I.lrt of the ti nite.d Srn.tes co('!n!orec 
hi.4 n:::;ht to int('rv(ln"~ &I\C!. t>tl.t'ticipa.te IInc1cr !Ii:A'tion. 121(110). And. such 
court shetll hA\'l' juri.~lcrior\ to grunt uJ,propriatc nolle'!. 

(2) It I&l\V el~e utility or deetrlc con,'romer ha.\"i.nz :I. right to 
izl~rvt'n.e unCit'r' M'CtlOI\ 1.21 (a.) il'l denied such ri::ht Ov IUl,V :$t:l.te court., 
l'I",ch ele<:1:rlc Iltilitv or olcetne CQIl!II.uner mAy b~ &D, • actlon irI. ~ 
appropriAte tinicf'Ci States district COllrt to ~fli~ the Sta.t;c ~tl&co", 
ILllthOrity or nonregulAc.ed t'~c lItilitv to ~it such intervention 
And pl\rticiPAtion.. IIJ'Ld. ~ut'..h. court l'Iha.11 hG."e j\:.risdiction to ~t. 
Appropriate re~t. 

(3) ~othin:; in thi.~ su~ion prohibits 1\%\" p'!rson. bcingin~ D.n,. 
:.cti01\ undor "this su~tiOI1 iA tl. Ct>urt. of t.1le t;nited Sta.teIj. from 
seeking review and en!oreement At ... ny time in. anv Sttlte court of :mv 
r?~hts h~ may hAve ,,:ith. respect to a.ny Inc')cion to intet"eue or ,0,;. 
tiQPa.te llllJlY proceedmg. 

(c) Rr.m:W A..vti E!I/'lI'O~_(l) },::.,. ~t"50n (incl'lld~ the 
~t:l.rv) mil," obClLin review of Iln,. dcterminllotlon. fl'l:lde nnd.r 
subtitle A. ot' Bot' und.er this ,ubtitle W'ith ~pt'Ct to ar.v ele<:'trie utilit'V 
(other than .. utility which i:s a F«lt'!ral ~ncv) in the lI"OPropria.~ 
Sta.te court if such person (I)r the Sec-ret&1"V) intet'"V't'tleci o-r othe1""lV"ise 
pl\rticiPAted in the original p~dinz Qr if State la.w otherwise 
Pf!rmits such revie,"'. Any pe~n (inC'luciiM the~) In"Y bring 
tlll a.ction to en!orc:e the re<tuirements of this title in the lI.tlpropria.t0 
St:.1.t~ court, t."tctpt thAt no !IIllch IIalnn m.,. ~ broultJlt in Q, S~ court 
with. r=pt« to " utility which is .. Fedenl Ag:e1J.C1. Such review or 

- 92 5T' AT. 3'1:30 
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Article 18. 5. Rules for !mplementation 
of PURPA Section l22(a) (2) 

76.01. (Rule 76.01) Purpose. The purpose of this article is 
to establtsh procedures for awarding reasonable fees and costs to 
consumers of electric utilities pursuant to PURPA Section 122 (a) (2). 

76.02. (Rule 76.02) Definitions. When used in this article: 

(a) "PURPA" means Public Utility Regulatory Policies Act of 
1978. 

(:0 ) "CompensationU means reasonable attorneys' fees, expert 
witness fees, and other reasonable costs. 

(c) "PURPA position" :neans a factual contention, legal 
contention, or specific recommendation promoting one of the fo1lowin9 
PORPA purposes and relating to one or more of the followin9 PonPA 

... 
subtitle B standards: 

1. P'ORP A purpos es : 

(A) Conservation of energy supplied by electric 
utilities 

(E) Optimization of the efficiency of use of 
facilities 

(C) Equitable rates to electric consumers 

2. PURPA Ratemaking Standards: 

(A) Cost of Service - S 111 (d) (1) 

eB) Declining Block Rates - S 111 (<i) (2) 

ee) Time-of-Day Rates - S 111 (d.) (3) 

(D) Seasonal Rates - S 111(0.) (4) 

(E) Interruptible Rates - S 111 (d.) (5) 

(F) Load Management Techniques - S 111(0.) (6) 



• 

• 

• 

OII 39 - ALJ/PS 

., 
wi- Oth.er 
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(C) 
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PURPA Standards: 

Master Metering - S 113 (1:» (1) 

Automatic Adjustment Clauses - S 113 (1:» (2) 

Info~tion to Consumers - S 113 Cb) (3) 

Procedures for Ter.mination of Electric 
Service - S 113 (d) (4) 

Advertising - S 113 (d) (5) 

Cd) ~Consumer" means any retail electric consumer of an 
electric utility, any authorized representative of such a cons~er, 
or any represent~tive of a group or organization authorized, pursuant 

to articles of incorporation or by-laws, to represent the interests 
of consumers_ 

(e) "Expert witness fees" means recorded or billed costs incurred 
by a consumer for an ex?ert witness with respect to a PCRPA issue • 

(f) "Other reasonable costs" means reasonable out-of-pocket 
expenses incurred by a consumer with respect to a PURPA issue not 
exceeding twenty-five percent (25%) of the total of reasonable 
attorneys' fees and expert witness fees awarded. 

(g) "Party" shall mean any interested party, respondent, 
utility, or Commission staff of record in a proceeding. 

eh) "Proceeding" shall mean any application, case, investi
gation, or other procedure of the Commission in which a PURPA 
position is considered subsequent to the effective date of PURPA. 

(i) "Reasonable fees" shall be computed at prevailing market 
rates for persons of comparable training and experience who are 
offering sL~lar services. In no event shall such fees exceed those 
paid by the Commission or the utility, whichever is greater, for 
persons ¢f comparable training and experience who are offering 
s~ilar services • 

\ . 
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76.03. (Rule 76.03) Consumer's Regpest. Within thirty days 
after the first prehearing conference in a proceeding the consumer 
shall file with the Commission's Docket Office and serve on the 
parties known or contemplated at that time a Request for Finding 
of Eligibility for Compensation, in compliance with Rules 2, 3, 4, 
6, and 7 and with an attached certificate of se~ice on appearances 
by mail, setting forth the following: 

(a) A showing that, but for the ability to receive compensa
tion under these rules, participation or intervention in the pro
ceeding may be a significant financial hardship for such consumer. 
Such showing shall inclu~e a specific budget for the representation 
and a summary description of the finances of the consumer which 
distinguishes between grant funds committed to specific projects 
and discretionary funds. 

Cb) A statement of the PURPA issues which the consumer intends 
to raise in the proceeding, together with a statement of the con
sumer's position on each such issue. 

(c) A showing addressing representation of persons with the 
same or similar interests by a common legal representative. 

Cd) An estimate of the compensation to which the consumer 
believes it may be entitled to at any stage of the proceeding and 
the basis for such estimate, including a budget. , 

(e) For a consumer who claims to represent the interests of 
other consumers, a showing which includes the articles of incor
poration, by-laws, membership structure, composition of Board of 
Directors, and newsletter circulation, if any, along with a summary 
description of the previous work of the consumer. 

76.04. (Rule 76.04) Showing of Other Parties. the Commission 
staff shall file with the Commission's Docket Office a statement 
within ten days after the consumer's filing or 30 days after the 
commencement of the proceeding, whichever occurs later declaring 
whether it intends to take a position different from the consumer • 
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A:ny other party may file comments on a consUl'1ler's request within ten 
days after the request is filed. All filings under this RUle shall 
comply with Rules 2, 3, 4, 6, and 7, and be accompanied by a certi
ficate of service on appearances by mail. 

76.05. tRUle 76.05) Commission Ruling. At the first reqularly 
scheduled conference after the statement of the Commission staff has 
been filed, the Commission shall issue a ruling as to the following 
items: 

(a) Whether or not the consumer has met its burden of showing 
"significant financial hardship" pursuant to Rule 76.05(c). 

(b) A designation, if appropriate, of the "common legal repre
sentative" to represent persons with the same or similar interests 
as provided for in PURPA Section 122 (a) (2), whieh designation shall 
be binding for the remainder of the proceeding. 

(e) Whether or not "Significant financial hardship" has been 
shown by consumers: 

(1) who have, or represent, an interest -

(A) which would not otherwise be adequately 
represented in the proceeding, and 

(B) representation of which is necessary for a fair 
determination in the proceeding, and 

(C) who are, or represent an interest which is, 
unable to effectively participate or intervene 
in the proceeding because such persons cannot 
afford to pay reasonable attorneys' fees, expert 
witness fees, and other reasonable costs of 
preparL~g for, and participating or intervening 
in, such proceeding (including fees and costs of 
obtaining judicial review of such proceeding) • 
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(2) who, in the case of a group or organization, demon
strate that the economic interest of the individual 
members of the group or organization is small in 
comparison to the costs of effective participation 
in the proceeding. Such showing shall constitute 
a prima facie demonstration of need as required by 
Rule 76.0S(c)l(C). 

76.06. (Rule 76.06) Compensation Filings of Consumer. Follow
ing issuances of a Commission order or decision during a proceeding 
pursua.~t to Rule 76.05 a consumer may file a request for compensation 
with the Docket Office. The filing shall comply with Rules 2,,3, 4, 

6, and 7, and shall have a certificate of service on appearances 
~y mail attached. Such request shall include a detailed description 
of hourly services and expenditures or invoices for which compensation 
is sough.t and shall describe how the consumer bas substantially 
contributed to the adoption, in whole or in part, in a Commission 
order or decision, of a PURPA position advocated by the consumer 
rela.ting to a PURPA standard. "Substant~l contribution" shall 
be that contribution which, in the judgment of the Commission, 
substantially assists the Commission to promote a PURPA purpose 
in a manner relating to a PURPA standard by the adoption, at 
least in part, of the Consumer's position. 

76.07. (.Rule 76.07). Staff Audit of ConS'\Jl'C.er'·s Records. At 
the direction of the Commi.ssion, the Commission staff 'l't\ay audit 
the records and books of the consumer to the extent necessary to 
verify that compensation sough.t is reasonable. Within twenty days 
a:ter completion of the audit, if any, an audit report shall be 
filed with the Commission. 

76.03. (Rule 76.08) Commission Oecision 
Within 30 days of the filing of a request for compensation 

or within 20 days after the filing of the staff audit report, if any, 
the Commission shall issue a decision describing the contribution 
found to have been made and the compensation awarded • 
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76.09. (Rule 76.09) Payment of Compensation. The electric 
utility shall pay any award of compensation to the consumer within 
30 days after the Commission's decision is issued, unless a timely 
application for rehearing with respect to the issue of compensation 
is filed, in which case no payment will be required until an order 
denying rehearing or an order after rehearing is issued. 

76.10 (Rule 76.10) Consumer Request After Hearings Commence 
(a) A consumer who has not requested a finding of eligibility 

for compensation pursuant to Rule 76.03 may make such a request 
after hearings have begun. Such request shall not be granted unless 
all the requirements of Rule 76.03 are met and the constll'O.er CM 

demonstrate that absent participation by the consumer, an ~portant 
issue relating to a PORPA standard has not or will be adequately 
considered in the proceeding. In no event may such a request be 

filed after Day 110 in an electric rate case subject to the Re9Ulatory 
Lag Plan as adopted by Resolution No. M-4706 (adopted June 5,1979) • 

(b) A request pursuant to this Rule shall be filed within 

five days of the date of the appearance by the conswner in the 
proceeding. Any comment by the staff or :xr..y party, in the nature 
of that described in Rule 76.04, shall be filed within five working 
days of the consumer's request. A ruling in the nature of that 
described in Rule 76.05 shall at the first regularly scheduled 
conference after the filing of the consumer's request. All filings 
pursuant to this Rule shall comply with Rules 2, 3, 4, 6, a.:'ld 7 and 
shall have a certificate of service on appearances by mail attached. 

(END OF APPENDIX B) 
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APPENDIX C 
(Existing Rules of Praetiee and Proeedure 

. Applicable.to Appendix B) 
TITLE 20 PCsuc UTll.mts COMMISSIOS . 
(R-o'e,er TI. No. )O-'1-230Tl1 

SUDCHAP'TER 1. RUt..ES OF PRACTIce AND PROCEDuRe 

I'RfJlAC! 

6.1 

The following rules of practice and procedure before the ~liforn~ 
Public Utilities Commission were ?rom~lgated br Decision :-':0. 7~29 
in Case :-':0. 4924 :lnd ~ No. 7234. These r~les. effective July 14, 196i, 
are issued under authority cont.?ined in the Public Utilities COde (Seats. 
19S1. Ch. 764. as amended) particularly Section 1701 thereof. 

The rules of prac:tic:e :lnd proct:d~re apply to form..'ll ,roce~dillgs 
before the Commission.. Infot'1'rul.l requests for relief or :wl.o;tanc:e auv 
be tn.I1de by letter. by telephone, 01" in person. ~atters thus presenteO. 
if their r'l:lture so warrants. will be t:J.ken up by the Commission's staff 
with the parties involved in an effort to assist them in arriving :l.t rut 
amicable informal adjwtrnent of the: nutter. 

All communications should be addressed to Califo~ Public: Utilities 
Commission. State Building, San Francisco, California 94102. or State 
Building. 107 South Broadway. Los Angeles. California 90012. 

The former rules. prepared with the assistance of prac:titioners, were 
filed with the Secrebry of Scate pursuant to eovemment Code, Section 
11380. They were printcd as Title 20 of the Califomi.-\ AdminlStl'ative 
Code. Such former rules, as amended, lU'e hereby re~ed effective 
July 14. 1967. 

Article 1. Code of Ethic$ 

1. (Rule 1) Code of Ethics. Any person who signs :l plending 01" 
brief. enters :lJ\ :lppearance at a he:lring, or transacts business with the 
Commission, bv such act represents th:lt he is :luthorized to do so :lnd 
agrees to c:omp~y with the laws of this State; to mAintain the res~c:t due 
to the Commission. members of the Commission and its Administl':ltive 
I..o1w Judges; :md never to misleOlod the Commission or its sbff b:-- an 
artifice or false statement of f:lc:t or l:lw. 

:-.iQTY;: AutMr'lt'y ciccO (or Chapter ~: Public Unlri~ Code <StAu. 19$~. Ch. '764 u 
1UTlen4«11. parricWarly Section 1'70~ the1'~r. 

HittDry: ~. Amendment filed 'i.~907'i: designatcO e(l'~"Ctive 6-2S-7'i by Resolution A-
4690. see SectIon ll~. Covemm~t Code (~stC!r 'i':', ~o.lO). For pnot 
!Wtory. see ~.ter e'!. So. z:. 

.".rtic:le Z. Formal Requirements for All Pleadings and Briefs 

Z. (Rule 2) Form and Size. Pleadings and brief..; shall be type
written 01' printed upon paper SY1" wide :u'l.d ll" long. :Lnd exhibits 
annexed thereto shall be folded to the SlU'ne size. Unless printed. the 
impression shall be on one side of the paper only and shall be double· 
spaced. exc:ept that footnotes!!.nd quotations in excess of a few lines tnOloy 
be single-spaced. Pleadings shall be bound on the left side. Reproduc. 
tions nuy be by any process. prOvided all copies are clear and penna
nently legible. (See Rule 75.) 

Hil/Dry: 1. Amf:'nGment iJe<! 1.Z1.7l: desigl'\4&ted ef(ective 7·10':1 (~Iter ':'1. So. ~) . 
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6.2 PtiBUC UnLITIES A~O ESEI\C\, TITLE 20 
'''..;fiat ... .,.,. No. :»-7·:0..,.,) 

3. (Rul~ 3) Title und Docket :--;umbcr'. All documents presented 
for filing s~ll show the caption for the proceeding. the docket number, 
tJ.nd the title of the document, and le~ve sufficient space in the upper 
nght·htJ.nd corner for ::L time Oltld date stamp. 
'D~uments initl4lting new proceedings shall leave a sp~ce Fot the 

docko:t number. 
NMory: l. Amendment filt'<1 lo-lO-~~: desj~lIce<! \!r.«W"C! 9.!lO·7~ by llclOlutJOn 

"''''''1$, 5<!C S«tion U~. eo .... Code (Rej(iJCl"f 7:5. ;0.;0. 41). 

4. (Rule 4) SignAtures. The original of each application. peti
:ion. complaint. ~er. or amendment shall be signed in ink by e:l.ch 
l~arty thereto. If such party is a cor~oration ot ~socl4ltion. the ple:ld.ing 
may be signed by an officer thereot. Any attorney for or representative 
(.If a party sruul :i.lso sign such pleading. and show lili address and tele· 
~hone number. 

~otions, notices. briefs. and petitions for rehearing may be signed by 
an :lttorney or represent3.tlve. 

5. (Rule 5) VcrificAtion. ApI:'lications or' amendments thereto 
~nall be verified by each applicant. Complaints or amendments thereto 
slull be verified by at least one compl~nAnt. Answers s~l be verified 
bv at least one of the defet'lciants filing the s.une. If the party filing the 
ol,-,.\~ing is ;\ corpol'll.tion or as$ociation. the pl~ading m:ly be verlfied 
by an officer thereof. 

V I!rifiC:Ltion may be made before a notary public or by certification 
or dcelar:.J.tion .... nder the penalty of perjury. 

6. (Rule 5) $iloP'lat\\re and Verification by Attorney. Except in 
rr:lruf~r proceedings (see Rule 35). the attorney for a party may sign 
;Inc verify a pleading if such party is :losent from the county where the 
attorney has his office. or from some cause is unaole to sign and verify 
such pleadin.~. When a pleading is signed and verified by the attorney. 
h" ~h:lll set forth in the affidavit the reasons whv the verific:l.tion is not 
~de by such p:lrty. . 

7. (Rule 7) Copies. Unless otherwise required by the Comm,is. 
$101'\. and except as to compl:unts (see Rule 11). there shilll be filed with 
the Corruni'ssion an origin~\I3tld twelve conform~d co~ies of each ple:ld
ing. or amt!ndmcnt thereof. and the original and twelve copies of e:l.ch 
br.d or petition for rehearins or petition for leave to intervene. 

I). (Rule $) Amended Plelldin~ A:nendments to ple:ldings. and 
amendee pleadin~s. m:ly be filed before he:lring. provided they are 
served l.1pon !loll known i.nterested parties. filed at le;a.st five ci;J.ys bdore 
lh~ hearing. and contain a certification of service. TherelUter. ple:l.Ciings 
truly be amended as permitted, or directed. bv the CommisSion or the 
presidirtg officer. ' 
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I respectfully dissent: 

Thirteen months after the enactment of PURPA the 

California Supreme Court issued its decision in TURN v.Public 

Util. Com. (1979) ZS C 3d 891, 913, in which it held that the 

Commission was without authority to award attorney fees and 

costs in quasi-legislative ratemaking proceedings. The 

Commission is bound by this holding unless the Legislature 
y 

confers such authority or unless PURPA preempts this field 

of regulation. 

At the outset of our consideration of the preemption 

issue we are confronted with Section 117 of PURPA which states: 

tTNothing in this title prohibits any State regulatory 
authoritY ..• from adopting, pursuant to State law, 
any standard or rule affecting electric utilities 
which is different from any standard established 
by this subtitle." 

Thus, at least with respect to the standar~listed in 
. ~/ 21 . 

Sectlon lll(d) and l13(b) the Commlssion is under no legal 

obligation to adopt the standards. Its duty under the statute 

ends when it has considered the standards and reported its 

action on each standard. It may decline to adopt a standard 

on condition that it reports in writing its reasons for such 

action. 

'3-/ 

At this time the Legislature has not done so. 

Cost of service, declinin~ block rates, time-of-day rates, 
seasonal rates, interruptlble rates, and load management 
techniques . 

Master metering, automatic adjustment clauses, information 
to consumers, procedures for termination, and advertising. 
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With respect to Section 112 (Consumer Represent~tion) 

the Commission is not '" even subj ect to the above-mentioned 

minimal requirements. It is not required to consider the 

issue of compens~tion of intervenors nor must it report or 

explain its actions with respect to such issue. 
o 0 Of 0 ~ The ~hTUst of Sect~on 122 is to create 1n qua11 Y1ng 

electric consumers a cause of action for reasonable attorneys' 

fees, expert witness fees, and other reasonable costs enforceable 

against the electric utility by civil action in any state court 

of competent jurisdiction in order to compensate them for their 

qualifying participation in an electric rate proceeding. That 

cause of action now exists. It is not dependent on action by 

the Commission or by the Legislature. Any qualifying electric 

~ consumer who was a party to an electric rate proceeding could 

~ 

bring a civil action against an electric utility to recover his 

fee-s',, and costs at any time after the enactment of PURPA on 

November 9, 1978. 

The statute provides for two methodS of avoiding court 

litigation on the issue of fees ~nd costs. Neither of the 

methods is required. First, the "State regulatory authority," 

i.e., the Commission, may adopt a 

" •.• reasonable procedure pursuant to which such 
authority ••• 

In order to ~cquire standing as a plaintiff in such a civil 
action ~n electric consumer must be a consumer of the elec
tric utility to which the proceeding relates, and must h~ve 
"substantially contributed to the approval, in whole or in 
part, of a position advocated by such consumer .•• and relating 
to any standard set forth in Subtitle B... (Section 122 (a) 
(1) .) 
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"(A) determines the amount of such fees and costs, 
~nd 

"(B) includes an award of such fees and costs in 
its order in the proceeding." (Section 122(30) 
(2) .) 

The second method by which court litigation may be avoided is 

described in Section 122(b). In that provision Congress indi~ 

cates that compensation to qualifying electric consumers by 

means of court litigation shall not be required. 

" ••. if the State [or J the State regulatory 
authority .•. has provided an alternate means for 
providing adequate compensation [51} to persons 

"(1) who have, or represent, an interest 

II (Z) 

"CA) which would not otherwise be adequately 
represented in the proceeding,· and 

"(B) representation of which is necessary for· 
a fair determination in the proceeding, 
and 

who are, or represent, an interest which is 
unable to effectively participate or intervene 
in the proceeding because such persons cannot 
afford to pay reason~ble ~ttorneysf fees, 
expert witness fees, and other reasonable 
costs of preparing for, and p~rticipating or 
intervening in, such proceeding (including 
fees and costs of obtaining judici~l review 
of such proceeding)." 

From the Conference Committee report it is clear that Congress 

intended by the provisions of Section 122(b) "an adequately 

funded office of public counsel," or some similar agency, to 

represent the interests of the persons described in Section 

12 Z (b) (1) and (2). 

'§./ Appendix B explains that "representation" was intended, 
rather than "compensation". 
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It is p~tently obvious that the language of Section 122 

does not require any action by the Commission; nor, more 

importantly, does it confer any authority upon the Commission. 

Congress has left to the discretion of the Commission, or to 

the Legislature, in the case of Section 122(b), whether it 

will act or not. Such permissive l~nguage is irreconcilable 

with the applicability of the doctrine of federal preemption 

in this instance. 

I therefore submit that this Commission lacks the 

jurisdiction assumed by the present decision • 
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