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Decision No. J1967 JUL 21980
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

ORIGIHAL

Application No. 57906
(Filed March 2, 1978)

In the Matter of the Petition of
the East Yolo Community Services
District regquesting the Public
Utilities Commission to fix Just
compensation for the acquisition
of the public utility property of
Washington Water & Light Company
within said District.

OCPINION

On December 10, 1975, Washington Water & Light Company
(Washington)é/ filed a verified petition pursuant to Public Utilitles
Code Section 1&1&3/ requesting that, inter alia, this Commission
make and file an order declaring that our finding of Just compen-
sation in this proceeding shall no longer be of any for¢e or

effect. For the reasons stated herein, we deny the relief requested
in Washington's petitlion.

A. Procedural Background

The East Yolo Community Services District (East Yolo) 4is a
duly=created utility service district serving certain areas in
Yole County. East Yolo commenced this proceeding by filing
Application No. 57906 on March 2, 1978, pursuant to Chapter & of
Division One, Part One of the Public Utilities Code (Section
1401, et seg.), with the intentilon of condemning certain of

1/ Washington 1s a wholly~-owned subsidiary of Citizens Utilities
Company of California, which in turn 1s owned by Clivizens
Utilities Company, 2 Delaware corporation headquartered in
Stanford, Connecticut. We will use "Washington" to refer o

all three corporate entities, which Jointly filed the petition
now under consideratvion.

All references to code sections hereinafter made, unless other-
wise noted, are to the Public Utilities Code.




A.57906 L/&r Alt.-JEB

Washington's utility property. This was a petition "of the second
class” within the terms of Section 1403 of Chapter 8. Chapter ©
empowers this Commission to fix Just compensation for property
owned by regulated utilities and subject to condemnation by public
agencles. That chapter also provides for the procedures %o be
observed in cases such as this. ’

On June 5, 1979, we issued Decision No. 90360 in which just
compensation for Washington's utility property was fixed at $32,000,000.
Washington filed a timely petition for rehearing of that decision.
Rehearing was denied on August 28, 1979, by Decision No. 90767.
Washington next petitioned for 2 writ of review from the California
Supreme Court; however, the Court declined to grant the writ
(S.F. No. 24073, writ of review denied, December 6, 1979).

On December 10, 1979, Washington filed the instant "Petition
For Determination That Finding Of Just Compensation Shall No
Longer Be Of Any Force Or Effect And For Determination 0f Reasone

able Expenditures." East Yolo filed its answer to that pleading

on January 9, 1980. Oral argument was heard on January 28, 1980,
before Administrative Law Judge Robert T. Baer.

B. Position of wWashington

Washington alleges in its petition that on or about September
4, 1979, East Yolo submitted to its voters ballot proposition
"Measure A" which would authorize EBast Yolo to: (a) issue up to
$17.5 million in revenue bonds to effect the condemnation; and,
(b) convert the water source of Washington's system from well
sources to a river source. The voters approved Measure A.
Washington next alleges that on or about September 11, 1979, the
results of the election were officially certified by county
election officlals and officials of East Yo0lo. The answer of
East Yolo admits all of the above allegations.
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On these facts, Washington argues that.East Yolo was required
by Section 1413 to file within 60 days of the September 4 election,
i.e., by no later than November 3, 1979, an action in a court of9
competent Jurisdiction pursuant €0 the state eminent domain law.i/
East Yolo commenced such an action on December 14, 1879, 41 days
late under the terms of Section 1413. Washington concludes that,
given only these facts,Sections 1414 and 1415 require as a matter
of law that we declare our findings expressed in Declsions Nos.
90360 and 90767 to be without any force or effect and that we grant
Washington recompense for the costs Iincurred in its participation
in Application No. 57906. We disagree.

C. Discussion

In addressing Washington's petition our task is primarily one
of statutory construction. The first issue we face 1z whether, Iin
the case of a political subdivision having falled to comply with
the 60-day requirement of Section 1413 for commencement of an
eminent domain action, we possess any discretion as to the findings
and determinations which we may be called upon to make pursuant
to Sections 1414 and 1415. If we find that we do have such
discretion, we must than decide whether the statutory standards

and equitable considerations favor our granting the relief sought
by Washington.

1. Does the Commission have any disceretion as to the
statutory findings and determinations called for

in this case?

We must read the orovisions of Chavter 8 uvon which Washineton
relies together t0 proverly discern their intent and overation.
Our first task, then, 1s to review these sections of Chapter 8.

3/ See Code of Civil Procedure (CCP) Section 1230.010, et sed.
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In a "friendly" condemnation, the condemnee utility would
under Section 1412 file a written stipulation agreeling to accept
the valuation set by the Commission. In the event that the condemnee
elected not to file such 2 stipulation (and Washington here served
notice that 1t had so elected by filing its petition for rehearing
on June 22, 1979) the timetables set forth in Section 1413 become
applicable. That section provides in part: |

"In the case of a petition of the second class,

if the owner does not file the stipulation within

such 20 days, the political subdivision, within 60

days after the commission has made and filed its

finding, shall initiate proceedings for the purpose

of submitting to its voters a proposition to acquire

under eminent domain proceedings the lands, property,
and »rights."

In the Instant case, East Yolo's Board of Directors initiated
proceedings In a timely fashion to place Measure A before the

voters, by approving on June 28, 1979, its Resolution No. 79-11,
whilch called for an all-mailed ballot election on September U4,
1979.

The election accomplished, East Yolo's next duty was £o file
an action as required by Section 1413:

"...In the case of a petition of the second
class, 1f the voters of the political subdivision,
as provided by the law governing the political
subdivision, vote in favor of any proposition to
acquire under eminent domain proceedings, or
otherwise, such lands, property, and rights, the
political subdivision shall, within 60 days
therealter, commence an action in a court of
competent jurisdiction to take such lands, property,
and rights, under eminent domain proceedings..."

Thus, East Yolo was t0 file its eminent domain action on or before
Novemder 3, 1979. It did not do so and Washington filed the instant
"Petition for Determination" on December 10, 1979. Apparently
alarmed by Washington's action, East Yolo on December 14 filed the

4
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complaint (which 1t should strictly have filed by November 3)
in the Yolo County Superior Court.

As a result of the above chain of events, Washington invokes

and relies upon Section 1415. That section provides in pertinent
part:

"If the commission determines that the politiecal
subdivision,...in the case of 2z petition of the
second class,...has failed, after its voters have
voted In favor of the acquisition of the lands,
property or rights, to file such action 4in a court
of competent Jurisdiction within 60 days thereafter,
the commission shall make and file 41ts order
declaring that [its finding of Just compensation]

shall no longer be of any force or effect..."”

(Emphasis added.)

Thls case turns on the meaning which we ascribe to the word "shall"
underscored in the above citation. It 1s our ¢pinion that,
notwithstanding the use of the word "shall", in Section 1415, we
have the discretion to refuse %o vacate our earlier finding of
Just compensation.

We first note that neither East Yolo's characterization of
Section 1414 as a forfeiture statute nor Washington's literal
interpretation of Section 1414 as a statute of limitation has been
of particular help to us: Seetion 1414 Is a statute requiring that
the condemnor, here East Yolo, diligently prosecute its rights
In a2 timely manner. In this regard, 1t is similar to statutes
such as Section 583(b) of the ccp.t As 1s clear from the numerous

4/  That section provides:

"(b) Any action heretofore or hereafter commenced shall
be dismissed by the court in which the same shall have bheen
commenced or tO which it may be transferred on motion of the
defendant, after due notice to plaintiff or by the court upon
its own motion, unless such action is brought to trial within
five years after the plaintiff has filed his action, except
where the parties have filed a stipulation in writing that
the time may be extended." (Footnote continued)
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cases declded thereunder, a tridunal undertakes more than merely
a mechanical,ministerial act in applying the seemingly mandatory
provisions of such a"diligence™ statute. Despite the use of the phrase
"shall dismizs¥ in Section 583(b), these cases have established substan-
tial judicilal discretion not to dismiss for failure to meet the statu-
tory deadline under a varlety of circumstances. We hold that when
we are called upon to invoke the sanctions of Sections 1414 and
1415, we possess substantially the same discretion as the superior
court wields in applying or refusing to apply Section 583(b).

In cases such as this, 60 days may well be a "reasonable
perlod” in which to file a complaint for condemnation, as Washington
asserts 1in 1ts memorandum of points and authorities, dut

this does not appear to dbe the only period which might be reasonable.
For instance; Section 1420 provides:

Te..Should & writ of review be obtained from the
Supreme Court of the State of California, the
time within which the political suddivision shall
file an action in a court of competent Jjuris-
diction or submit the proposition to its voters
shall be extended to not more than 60 days beyond

the final decision of the Supreme Court upon that
writ."

Thus, had the Supreme Court in this case granted rather than denied
Washington's petition for writ of review, East Yolo would-have
been "saved" from Sectilon 1415 without regard to any change of
¢circumstances oOr prejudice to Washington which might have acerued
in the interim. Section 1420, drafted in a day of uncrowded

4/  (Continued)

See also, Section 473 (paragrapnr 3) of the Code of Civil
Procedure where the court 1s permitted to "...relieve 2 party
or his legal representative from a Judgment, order, or other

proceeding taken against him through his mistake, inadvertence,
surprise or excusable neglect...”
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appellate dockets, certainly cannot be read to require Suprene
Court disposition of petitions for writs of review relevant to
Commission proceedings brought under Chapter 8 in less than 60
days.

In relieving tardy litigants from default Judgments, the
courts have permitted such parties to plead "excusable neglect"
as speclfiled in CCP Section 473, i.e., that neglect which might
have been the act of a reasonably prudent person under similar
circumstances. Gilio v. Campbell, 114 Cal. App. 24 Supp. £53,
857=858 (1952). Given Section 1420's potential for delay, it
was not necessarily imprudent for a condemnor agency such as East
Yolo to have awaited the Court's action on 2 petition for writ of
review before commencing its action in superior couwrt. This is
not To say that Sections 1413 through 1415 are irrelevant to
proceedings in which a condemnee seeks Judicial review. We hold
only that, in view of Section 1420, the pendency of a petition for
wrlt of review, particularly one involving as many novel and
complex Issues as Washington's did here, can in a proper case
excuse a faillure to observe the 60-day filing requirement of
Sections 1413 through 1415 where no compelling reason to do
otherwise I1s presented to the Commission. As discussed here-
inbelow, no such reason appears in the record before us.é/

2. Should this Commission exercise its discretion
to grant the relief sought by Washington?

We here note and reject Washington's argument that "shall:,
being defined as mandatory by Section 14, 1s in and of 1t,ei£
the final word barring the exercise of any discretion by this
Commission in this matter. Section 5 c¢learly states that
Section 14 4s controlling "[ulnless the provision or the
context otherwise requires..." We find this to be a
¢ircumstance within that exception.
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Section 1414 describes the Commission's responsibility once
& condemnee utility flles a petition alleging that a condemnor has

falled any of the Section 1413 time requirements. Section 1414
provides as follows:

"The commission shall thereupon cause
written notice, with a copy of the owners’
petition attached thereto, to be served upon
the political subdivision, to appear before
the commission at a time and place speci-
fied in the notice, to show cause why an
order should not be made by the ¢commission
(a) finding that the political subdivision
has falled to pursue diligently 4ts rights,
(b) determining that the finding a5 to Jjust
compensation shall no longer be of any force
or effect, and (¢) determining the reasonable
expenditures necessarily incurred by the
owner which, In the opinion of the commission,
should be assessed against the political
subdivision. The time specified 4in the
notice shall de not less than 10 days
subsequent to the date of service."™
(Emphasis added.)

It 4= apparent from the above underscored: language that the
question of whether "...the political subdivision has failed to
pursue diligently its rights..." 1s the dispositive issue and
consequently ouwr paramount concern. Given the fact that this
matter was pending in the Supreme Court, that East Yolo's delay
in filing an action in superior cowrt was brief, and that no
prejudice to Washington appears to have occured or to have been
intended, this Commission cannot find that, by filing 1ts action
in Superior Court on December 14 rather than Novemdber 3, East
Yolo has falled to proceed in this matter on a diligent basis.

It 1s a2 matter of record that the phase of this proceeding
leading up to Decisions Nos. 90360 and 90767 was actively contected
and litigated. Washington filed its petition for rehearing on
June 22, 1975. That petition was supported by three briefs
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submitted by various memders of the utlility 1ndustry.§/ The giszt
of the arguments presented by these submissions was that Decision
No. 90360 took a novel and inappropriate approach to the fixing of
JUSt compensation and that this approach could Jeopardize utility
holdings by encouraging future ¢ondemnations. We rejected this
contentlon on August 28 in Decision No. 90767.
When Washington turned to the California Supreme Court on

- September 27, 1979, its petition for writ of review and request
for stay was strongly worded. Five amicl curiael/ appeared on
behall Washington, relterating the industry position that our
decisions constituted 2 departure from constitutionally and
Judicially established princlples of just compensation. The

Supreme Court, however, denied a writ of review on Decembe» 6
1979.

It was reasonable that East Yolo, concerned with the attention
drawn by and the opposition brought to ‘bear against Decisions
Nos. 90360 and 90767, waited for the Supreme Court to act on
Washington's petition before f1ling its action in eminent domain
in superior court. East Yolo promptly moved to file 1ts complaint
in superior court eight days following the high court's action.

We decline East Yolo's invitation to construe our earlier
decisions as not "final" until the Supreme Court acted on December 6.
Such a construction totally ignores the express language found in
Section 1416 to the contrary. OQur decision here is basqd wpon the
discretion which 1s allowed to us by the statutes at issue and is not
made under any compulsion of law as East Yolo has argued.

>

6/ Califormia Water Assoclation, on July 1l; Pacific Gas and Electric
- Company, on July 26; and National Assoclation of Watexr Companies,

on August S.
. 7/ Briefs were submitted by the California Water Service Company, on
T October 1l; San Jose Water Works, on October 1l; California Water
Assoclation, on October 15; National Assoclation of Water Companies,
on October 15; and Port Sacramento Land Company, on November 14,

9
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We are thoroughly satisfied that the circumstances of this
case support our decision to deny Washington's petition. The
issue of the condemnor's diligence has been raised in numerous
analogous proceedings brought under California's general eminent
domain law (CCP Section 1230.010, et seg.). Condemnors of private
property who seek to bring their actions 4in Superior Court pursuant
to the eminent domain law must comply with a general prohidition
against "unreasonable delays." See Klopping v. City of Whittier,
8 cal.3d 39 (1972). |

Under CCP Section 1245.260(a), the condemnor agency is required
to file its superior court action within six months of making its
resolution approving the taking of property through eminent domain
proceedings. At least one court has criticized an approach
whereunder any delays in excess of the six-month period would be
held to be per se unreasonable. See People v. Peninsula Enterprises,
Ine., 91 Cal. App. 34 332, 356 (1979). That court observed that
"...the evidence disclosing that there were ongoing negotiations
between the parties for the sale of the subjJect property during
most of the perliod preceding the condemnation suit...” would be
sufficient to find that the condemnor had not wunreasonably delayed
the filing of its complaint. We see no more compelling need to
impose a "per se" rule in the present circumstances than did the
cowrt in Peninsula Enterprises.

In Decision No. 90767, we said at pages 1 and 2:

"...In the context of the facts of this case,
which must necessarily provide the primary f{rame-
work for determining just compensation, the
reproduction cost new less depreciation (RCNLD)
method and the valuations it produced were not
as persuasive t0 us as the valuations based on
both the capitalized earnings and market data
approaches. Washington had ample opportunity
to present its own testimony on these two
methods, but chose to rely entirely on RCNLD."
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This language was intended as a criticism of Washington's failure
O address Important issees in these proceedings. Convinced that
RCNLD should be the only method we might consider and would
produce the valuation most favorable to it, Washington ignored the
methods of valuation used by East Yolo's experts. Washington
surprisingly elects to continue its perfunctory participation in
this subsequent stage of the proceeding. Washington has never
alleged, argued, or brought forth the slightest evidence

to show elther: (1) that 1t has suffered any prejudice as a
direct or indirect result of the 4l-day lapse between the dates on
which East Yole should, by the strict terms of Section 1413, have
filed and eventually did file its complaint; or (2) that any other
acts of East Yolo's coupled with the 4l-day lapse should indicate
to us that East Yolo's interest in completing this condemnation on
& substantively timely basis has waned.

On the record before us, we cannot percelve any material
effect which East Yolo's hesitation to f1ile its complaint would
have had or will have on the superior court proceeding. Had
East Yolo filed its complaint on or before the November 3 date,
the superior court would have been Justified in delaying that
proceeding during the pendency of Supreme Court consideration
oL Washington's petition for writ of review, i.e., until December 6
1979, in which case the superior court action would now have
been essentially where 1t now does stand, in the pleading stages
of sult. Thus, Washington has suffered no prejudice due to delay,
and granting the relief requested in Washington's petition would
serve no practical purpose. On the contrary, numerous policy
considerations, several of which are proffered by Washington,
mllitate against granting Washington's request.

>
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East Yolo has already served notice that it fully intends to
proceed with this condemnation both by having filed its complaint
in the Yolo County Superior Court and by its vigorous opposition
to the Instant petition. If we were to determine that owr Tinding
of Just compensation should no longer_have any force or effect, 1t
is apparent that the issue of just compensation would merely De
relitigated, either before the superior court or before this
Comnission. While we do not consider 1t a compelling consideration.
we do note that relitigation of the Just compensation Ilssue before
the Commission could result in consideradle administrative
expense and burdens upon the resources of this'Commission and the
partles, with little or no benefit to anyone. Nothing in the
record remotely suggests that if confronted by the Just compen-
sation guestion a second time, a result different from Decision
No. 90360 should obtain.

To the extent that Washington's petition would uselessly

prolong the eminent domain proceeding, it is contrary to the intent
of the very statutes upon which it 45 based. Such a nonsensical
result i1s to be avoided and we &0 so by denying Washington's
request for relief.

In order to facilitate efficient processing and timely c¢on-
clusion of condemnation proceedings, which we have ¢onstrued as
the intent of Sections 1413, 1414, and 1415, we should not without
good reason issue orders defeating those ends. Rather, we should
seek the expeditious resolution of any uncertainties arising from
the condemnation process. As noted by Washington, such wncertainties
may induce utility employees, fearful for their job security,
to leave their positions, and may disrupt resource and investment
planning by the utility. 7To prevent such needless mischief, which
even Washington urges should be of utmost priority, we will deny
petitions filed under Sectin 1414 unless the petitioner can demon-
strate that the actions of the condemnor result in substantial
detriment to the utility. Washington has failed to meet that burden,

l2
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paying mere lip service to the goals 1t would have this Commission
defend.

Washington argues that a further purpose of the 60-day require-
ment in Sectlion 1413 1s to protect the voters by ensuring that 1ts
representatives, here East Yolo's Beard of Directors, act promptly
To carry out their directives. We agree, dut again we find no
necessary implication that the 60-day 1imit must be all determinative
even Iin the absence of any showing of actual detriment toO the voters'
Interests. The record indicates no such detriment, dut rather that
the will of the voters could be defeated 1f we were now to grant
Washington's petition. It is curious that Washington would here
purpert to defend the rights of third parties with certain knowledge
that the relilef sought in defense of those rights would be inimical
to then.

Due to our disposition of the adove Issues, there 4s no need o
determine which of Washington's expenses Incurred as a result of its
partlcipation In Application No. 57906 are reasonable. Under Section

1415, an entitlement to reimbursement £or reasonable expenses 1s
subfect to the condltlion precedent that the Commission find the
condemnor to have failed %o d&iligently pursue its rights. Since we
find East Yolo to have pursued its right diligently, the condition
precedent fails and the entitlement does not arise.

Pindings of Fact

1. On June 28, 1979, East Yolo initiated proceedings to submit
to 1ts voters Measure A, a proposition to acquire under eminent
domaln proceedings Washington's utility property.

2. By means of an all-malled ballot election conducted September
4, 1979, the results of which were certified on September 11, 1979,
East Yolo's voters approved Measure A.

3- On December 6, 1979, the California Supreme Court denied
the petition for writ of review of this Commission's Decisions Nos.
90360 and 90767, which petition had been filed by Washington on June
2, 1979. '
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4. On December 14, 1979, East Yolo filed a complaint in
Yolo County Superior Court to take Washington's utility property
under eminent domain proceedings.

2. Although such complaint was filed more than 60 days
after the election regarding Measure A, that filing constituted
a dlligent pursuit of the rights of East Yolo in condemnation.

6. No prejudice to Washington appears to have occured or
To have been intended as a result of East Yolo's delay in filing
eninent domain proceedings.

Conelusions of Law

1. In making findings and determinations pursuant to Public
Utilitles Code Sections 1414 and 1415, the Commission has the
discretion to consider the diligence with which a political sud-
division has pursued the required steps Involved in the condemnation
process.

2. East Yolo's filing of its complaint in Yolo County Superior
Court on December 14, 1979, met the standards of diligence intended
by Sections 1413, 1414, and 1415 of the Pudblic Utilities Code.

3. The request of Washington for an order that the Comnission's
finding of Just compensation made and filed in Decision No. 90360
and affirmed in Decision No. 90767 41s of no force or effect should
be denied.

4. The request of Washington for a determination of its

reasonable expenditures incurred as a result of this proceeding
should be denied.

ORDER

IT IS ORDERED that the request of Washington Water & Light
Co., Citizens Utilities Company of California, and Citizens Utilities
Company for an order declaring that the Commission's finding of just
compensation made and filed in Decision No. 90360 and affirmed
in Decislon No. 90767 15 of no force or effect is hereby denled.

14
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IT IS FURTHER ORDERED that the request of Washington Water
& Light Co., et al., for a determination of 1ts reasonable expen-
ditures incurred as a result of this proceeding, Application
No. 57906, ic hereby denied.

The effective date of this order 1s the date hereof.

Dated _HUL - 21880 ¢ » at San Francisco, California.

c.&wb_

dPreyident

-~
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DISSENT OF COMMISSIONER VERNON L. STURGEON

I respectfully dissent:

The majority decision apparently is based on a finding
that, although East Yolo admittedly did not comply with the time
limitations plainly spelled out in Section 1413 et. seq., it
nevertheless diligently pursued its condemnation action pursuant
to Section 1415 because the delay was relatively short and no injury
was shown to the utility caused by the delay.

This interpretation completely ignores the plain language
of Section 1415 that states that if the Commission £finds that the
eminent domain complaint has not been filed within the statutory
sixty (60) day period it shall order that its previous finding of
just compensation is no longer of any force and effect. In my
opinion, the Commission lacks the authority or discretion to ignore
the clear intent of the Legislature.

The Administrative Law Judge assigned to this procceding
reached the same conclusion. I will therefore adopt his opinion,

attached hereto in its entirety, as my dissent.

y/w,u, f;%;ﬁm

VERNON L. STURGEON
Commissioner




. ATTACHMENT

ZFORE THE PUBLIC UTILITIZS COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Petition of the )

2ast Yolo Community Services District )

requesting the Public Utilities ) Appl;cav;on No. 57906

Commission to fix just compensation ) (Petition for Determination
acquisition 6 the public ) Filed December 10, 1979)
property of Washington Woter )
Company within saia District. §

-

Frederick C. Girard, Attorney at law, for
Last Io0lo Communzyy Services Districe,
applzcaﬂt.

Heller, Zhrman, White & McAuliffe, by
Wevran L. Lundaeuist and Paul H. Rochrmes,

Attorneys at Law, 1or Washington Water

ané Lignht Company; and Jack #. Grossran,
ttorney at Law (New Yorx), sor Citizens

Utilities Company: respondents.

CRINION

In response to the petition of East Yolo Community Services
Disirict (East Yolo) the Commission fixed the just compensation for
the acquisition of the public utility properties of Washington Water
nd Light Company (Washington) at $3 million. (Decision No. 90260,
dated June 5, 1979.) Washington's application for'reneéring of
Decision No. 90360 was denied on August 28, 1979, by Decision No. 90767.

In a September L, 1979 election the voters of the District
approved a proposition to accuire, under eminent domain proceedings,
the lands, property, and rights of Washington. The results of the
election were officially certified by Yolo County election officials
and by the Board of Directors of East Yolo on or about September 11,
1979. '

Washington filed with the California Supreme Court a
p etition for a writ of review and reauest for a stay of Decisions

. S. 90360 and 90767 on September 27, 1979, which was denied on
December 6, 1979. ’
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Cn December 10, 1979, Washington filed its petition
nursuant to Fublic Utilities Codel'Section 1.4, for » determination
that the finding of just compensation shell no lonper be of any
force or effect and for s determination of Washington's reasonstle
exponditures.z/ : -

)
Acting in accordance with the provisions of Section lLlA.ﬁ/
Cormission immediately caused netice of hearing on Washingzon's
petition o be served upon the parties.

All references hereafter to section nurmbers are to the
Pudlic Utilities Code unless otherwise indicated.

Section 1L14 provides in pare:

"...if the political subdivision, in a petition of
the second class, fails to proceed diligently to
submit the proposition to its voters or fails, if
its voters have voted in faver of the acouisition
ol the lands, properiy, and rights, to file such
action [erinent domain proceedingsﬁ in a court of
competent jurisdiction within 60 days thereaflter,
the owner of such lands, property, and rights may’
file with the commission a verified petition in
writing setting forth that faet. . ° .

3/ Section 1LlL provides im pore:

"The commission shall thereupon cause written notice,
with a copy of the owners’ petition attached inereto,
o be served upon the political subdivision, to
appear belore the commission at a time and place
specified in the notice, to show cause why an order
Should not be made by the commission (a) finding
that the political subdivision has failed to pursue
diligeatly its rights, (») cetermining that the
Tinding as to just compensation shall no longer

de of ady force or effect, and (e) determining

the reasonable expenditures necescarily incurred

by the owner which, in the opinion of the cormission,
should de assessed against the political subdivision.

e

R il o e odr—— g = k3
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’

On Januory 9, 1980, East Yolo filed its answer to
Washington's petition with accompanying points and auvthorities
and on Jaauary 25, 1980, filed supplemental points and
authorities.

Hearins on Washington's petition w95 convened on
January 2, lQBO,ﬁ'before Administrative Low Judge Rovert T. Zauer.
Four exhibits were received, oral argument was presented, and
the proceeding was subritted subject to the {iling of concurrent
closing briefs cue Februory 13, 1980. Thae briefs are in hond and
tne proceeding is ready for decision.

The Annlicadble Statutorv Provicions

In addition to those parts of Section 1414 quoted adbove,
narts of Sections 1Al3 and 1L15 also bear on the issues raiscd.
Section 1413 provides in part:

"In the case of 3 petition of the secona class, if
the voters of the political subdivision, as pro-
vided by the law governing the political subdivision,
vote in favor of any proposition to acquire under
eminent domain proceedings, or otherwise, such
lands, property, and rignts, the politiecal
subdivision shall, within 60 days thereafter,
commence an action in a court of conmpetent juris-
iction to take such lands, property, ond righis,
under eminent domain proceedings..’ )

Section 1415 provides in part:

*If «the commission determines that the political
subdivision...in case of petition of the second
class, has failed 10 proceed diligently to submit
the proposition to its voters or has failed,
after its voters have voted in favor of the 2¢-
quisition of the -lands, propertiy or rights, o
file such action in a court of competent juric-
diction within 60 days thereafter, the
commission shall make and file its order
declaring that such finding shall no.,
longer be of any force or effec’c..."2

g/ Cn January ?8, 1980, Washington filed noints and authorities in
supoort of its petition.

2/ Sect;on,lL Provides that: "'Sholl’ is mandatory and 'nay’ is
permissive.” ¢
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Washington's Petition
Tne petition of Washington filed Decemper 10, 1979,

e ely recites the facts as related above, and, invoking the
zqgly xandavo*y provisions of Sections 1L13 through 1L15, requests
¢ Commission to declare that its finding of Just compensstion

in Decision No. 90360, dated June 5, 1979) zhall no longer be of

ny ¢ce or effect anc to make its finding as to the ressonable

xrenditures necessarily incurred by Washinggpn in this oroceedins,
whicn should be assessed against East Yblo.éV

For ease of refcrence the following chronology of
cignificant eveats is included:

Date Zvent

June 5, 1979 D. 90360 issued
June 22, 1979 WWEL Petition Rehearing
June 25, 1979 Effective date of D.90360 .
August 28, 1979 D.90767 issued (Mod., deny Rhrg. )
September L, 1979 Election

60-day filing period begins
September 27, 1979 WW&L Petition for Writ of Review
October 22, 1979 East Yolo Answer to petition
November 3, 1979 End of 60~day filing period

Novezmber 6, 1979 |, WW&L Reply to Answers of .
’ Zast Yolo and Commission

December 6, 1979 Petition for Writ Denied
December 10, 1979 Petition of WWal - § 1414

December 1L, 1979 Comploint filed in Yolo County
Superior Court

6/ At the hearing the taking of evidence on the issue of reasonsdle
exﬂeaditu es was deferred pending a Commission decision on the
issue of law. v
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Discussion

-~
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3 various onswering pleadinps— Zast Yolo raiszes a

- ,
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\
-

%
egal argurents, attemnting to persuace the Commission
that it should overlook tue’cxplicit statutory lanpuoge of

number of

Secvions 1413 through 1L15. It first argues that the Cormission's
Jinding of compensation cannot be considered "made and filecd™,
oy %the Section 1414 until the Califoraia Sunreme Court
nas uenided the petition for writ of review. Tae issue of when the -
ormission’s finding was "made and filed” is not strictly saterial
roceeding, which involves 3 petition of the second class.
.ons of the first class tne G0-day period for filing an
in the Superior Court commences when the Cormission nos
¢ and filed"™ its fincing of just conmpensation. But in
sons of the second class, when the voters have voted in favor
proposition to acquire the lands, property, and rights of 2
rudlic L.xlzty, tne 60-day filing period cormences on the day of
vion. (Section ILIL.)
Since the phrase "made and filec" does not appesr in
tne clauses dealing with petitions of the second c¢lass, when an
election has been held in a timely menner, East Yolo's arguxént
appears Lo, be:
Assuming that the phrase "rade and filed" may be read
"final", and, , ‘
Assuming that the statute should be interpreted con-
sistently with respect 10 peiftions of the first class and petitions
the second class,
Therefore, the various filing periods required by wthe
tatutes 1o be observed by the political subdivision should be con-
sistently tolled while the Commission and the Court are considering
applications for rehearing and petitions for writ of review, respectively.

7/ Answer, filnd January 9, 1980; Supplemental Points and Authorities,
Zfiled January 25, 1980; and Cloe;ng Brief, filed February 13, 1980.

5.
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Regrettadbly, the statute is explicit that the Comnmission's
decicion, or finding of just corpensation, is made and liled, not
when review has been exhausted and the finding is final from the
point of view of the courts, but when the decision is signed. Ve
conclude that the date of making and filing the finding of just’
cornensation is the date of issuance of the Commission®s opinion
or ¢ecision coantaining such finding. In the instont cace that
c¢ate was and is June 5, 1979. Ve are compelled to that conclusion
ny the language of Section 1420, which provides in part:

"Tae provisions of this part with reference to rehearing
and review shall be applicadle to the findings of the
commission made and filed under the provisions of
this chapter. retitlons for rehedring shall be filec
within 20 days {rom the date of making and {iling
the finding as to which a rehearing is desired...”
(Emphasis added.)

It is nanifest that the phrace "made and filed” cannot
o

the meaning or intervretation sought by Zast Yolo without
rencering the statutory scheme meaningless. If the time periods are
: tolled or do not begin to run until after a Cormission
cion is final, that interpretation would place the filing of
tion for rehearing after court review.

East Yolo argues that requiring the filing of'a cormplaing
in the Superior Court within 60 days after the election is not
sensidle because the plaintiff is unadle to allege the existence
of final Commission finding of just compensation, when 5 petition
Sfor writ of review is pending during the entire period. Thus, it
contends that its filing in the Superior Court on December 14, 1979,
was proper and timely, since it was s3fter the date (December &) when
the Supreme Court denied review. This argument 3lso falls short
of the mark. By virtue of Rule No. 2.L(a) of the Californiz Rules
of Court a decision of the Supreme Court becomes final 20 days after

5
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filin,. in the instant case the court’'s secision denying
shiqbto"'s petition for writ ol review vos filed December 6, 1979,
nd did not become final un il January 5, 1980. Moreover,
Bast Yolo's filing in the Superior Court was within the 15 days
1lowed an aggrieved, party o file a petition for rehearing of ;he
court's decision, an act which East Yolo admits Washington was
contemplating, but which did not occur.

Certainly, in the face of tne uncontroverted fact that
tne court's decision was not final on December 14, East Yolo
cannot seriously argue that it must be able to allege a final
Commission finding before it can file in the Superior Court.

East Yolo next argues that if the Commission enforces tae
literal terms of the statute the results would be a forfeiture,
which the law does not favor. The cases cited by East Yolo
involve principally forfeitures of private property to the govern-
ment. In the instant case the facts are reversed, for the
government agency argues that a litersl interpretation of the
statute would result in 2 forfeiture of rights acquired by the
government agency under the same statute against sn owner of orivate
property. It is not surprising thst the legislature in establis hing
3 procedure ’or the taking of private property by a government agency
should protect the property owner by requiring the agency to dili-
gently pursue its rights under the statute. In the instant case,
the procedure established défines diligence in terms of specific
time periods which the government agency is required to observe when
it engages in an eminent domain action. The results which flow froc
the failure of the goverament agency to observe the requirements of

the law are unlike the circumstances ordinarily surrounding forfeiture
cases. :

To dbuttress its forfeiture argument, East Yolo points to
"ambiguities " in the statutory scheme. It argues that amdiguous
statutory provisions resulting in a forfeiture should not be enforced

*
.

-7
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S0 as to produce a forfeiture. The supposed ambiguities invelve
the statuie’'s failure to sddress the guestion wnetiher the time
periods run while applications for rehearing or petitions for writ
of review are pending. .

The statute does, however, specifically address the situs-
tion where a pevition for writ of review is granted. Section 1L20
provides in part:

. = - Should a writ of review be obtained from

the Supreme Court of the State of California, the
time within which the political subdivision shall
file an action in a court of competent jurisdiction
or submit the proposition to its voters shall be
extendec 0 not more than 60 days beyond tue final
decision of the Supreme Court upon that writ.”

Zast Yolo convends that the statute is ambiguous becsuse
it does not deal with the effect of the mere filing of petitions
for rehearing or writ of review. £ast Yolo would have us clarify
this alleged ambiguity by concluding that such filings toll or °
extenc the running of the various tire neriods.

We do not agree, however, that the statute is amoiguous.
It allows for an extension of time oaly when a writ is granted.
That is the only circumstance which results in such an extension.
Alvnough Zsst Yolo believes an extension of time is appropriate under

ther circumstances, such as when a petition for writ of review iz
first filed, the Commission, msy not grant such extensions by impli-
cation absent some expression of legislative intent.

8/ If a_political subdivision need not tske any decisive action
until a decision of the Supreme Court ic final, as much as
320 days could elapse from the date the {finding is made and
filed until a Supreme Court decision denying writ of review
is final. As much as 5 months can, and does, elapse vefore
the court.acts to deny writs of review alter a matter is fully
briefed. In view of the many instances of specific and short
time periods provided in this statutory scheme, we do not believe
that an interpretation which would allow such rotentislly lengthy
delays was intended by the Legislature. :

-8
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Zast Yolo also argues that the Commission need not
consider the term "shall™ as it is used in the stotutory scherce,
as mandatory. It citesc the general rule thot:

"...%he word 'shall’ when found in a statute is 2ot

10 be mandatory, unless the intent of the lepgis~
lature that it shall be so construed is unecuivocally:
evidenced." (Coke v City of Los Anpeles (1912) 16L C
705, 799.)

Zven 2ccepling the auoted languagn to be the general
rule, we wonder how the Legislature coulc say that shall is manda=~
tory with less equivocation than it did in Section 1L:

"*Shall' is mandatory...”

Washington's argument aptly counters Zast Yolo's for-
feiture contention, as follows:

"The District asserts that Sections 1413-1L15 are
in the nature of penalty or forfeiture provisions
(Disvrict's Memorandum, pp. 17-22). Tnough tue
District presents an extensive discussion of the
interpretation of forfeiture statutes, it fails
To advance any arguments to support its bald
assertion that Sections 1L13-1.Ll5 are forfeiture
provisions. The cases discussed by the District
all involved a party which lost property it
already owned because it had violated a statute
(e.g., Peoole v, One 1937 Linecoln etc. Sedan,

20 Cal. 2a¢ 730, 16 . 2Q /0% Ly), discussed

in District’s Memorandum, p. 17, lines 22-28, p.
18, lines 1-9). In the instant case, the District
does not own the property at issue, and hence will
not forfeit any property because of its violation
of Sections 1L13-1L15. The District's position
would lead to the absurd result that all statutes
of limitation would be treated as forfeiture
provisions." (Washington's Memorandum, filed
Jaauary 28, 1980, p. 13, fn. 13.)
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Washington has aided in the analysis of the issues by
correctly characterizing the time periods required by the statute
10 be observed by £ast Yolo as statutes of linitation, rataer than
forfeiture statutes. In this charocterization the Commiszion
concurs. .

Since we have conclucded that the statute does not
involve a forfleiture, it is unnecessary to respond to Zast Yolo's
arpgurent that washington nas waived the forfeitures by filing
3 retition for writ of review.

Zast Yolo's substantisl compliance argunent is based
upon its assumption that the earliest the Commission’s finding of
ugt compensation may be deemed made and filed is on August 28, 1979,
whe date Washington's application for rehearing was denied. We
nave earlier concluded that our fiading of just compensation was
made and filed on June 5, 1979, and thus, Zast Yolo's substantisl
complionce argument is not meritorious. |

Zast Yolo in its supplemental points and autnorities filed
January 25, 1980, invokes the implied exceptions doctrine develored by
vhe courts under Code of Civil Procedure Section 583(b).2/ In certain
circumstances, where it would be impossidle, futile, or impractical
0 bring a case to trial witnin 5 years the courts have allowed tae
S=year period to be tolled or extended by implying exceptions
To the mandatory language of the statute.

There is, of course, no precedent for applying the implied
exceptions doctrine to the just compensation wrovisions of the
rublic Utilities Code. Moreover, the two statutory schemes are not
even analogous. When the provisions of the Code of Civil Procedure

9/ "hny action...chall be dismissed...unless such action is brought
to trial within five years after the plaintiff has filed his

action, except where the parties hove filed a stipulation in
writing rhat the time may be extended.”

. ~10-
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Section 5E3(b) are applied, the plaintiff's cause of action is
completely extinguished, whereas when Section 14l5 is enforced

against a political subdivision, it must merely restart the procedure,
either before the Commission or the Superior Court.lg Finally,

evern il the coctrine were appropriste to just compensation proceedings,
the recuirements for its application have not been fulfilled in this
case, for it was neither impossidle, futile, nor impractical for

Zast Yolo to have filed its complaint in Superior Court within

60 _davs after the election. '

East Yolo srgues that it was required to allege, but c¢oulc
not have alleged in its complaint the existence of a final Commissior
finding of just compensation prior to December €, 1979, when
Washington's petition for writ of review was denied. We have
earlier concluded that the Commission's finding was not even final,
in the sense that East Yolo uses the term "final", on December 6, 1976,
sccording %o the Rules of Court. But a more fundamental fallacy in
Zast Yolo's argument is its contention that an allegation of such
finalivy is necessary to protect a complaint from a demurrer. This
argument will not hold up under scrutiny. First, it is a perfect
defense to a demurrer that the statute requires the filing before
tne Supreme Court's decision becomes final. Second, Section 1416

10/ The pendency of a petition for writ of review would not deprive
& Superior Court of jurisdiction, since its powers are not
dependent upon the existence of a Commission finding no longer
subject to direct attack. The just compensation procedure of
the Public Utilities Code "...shall be .alternative and cumulative
and not exclusive, and the political subdivision shall continue
to have the right to pursue any other procedure providing for
the acquisition under eminent domain proceedings of the lands,
property, and rights of any public utility. . . ." (Section 1L21J

-])-
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orovides that the Commission's finding of just compensation “shall
be L£inal and shall not be subject to modilication, alteration,
reversal, or review by any court of this State.” Therefore, fror
the point of view of tne Superior Court the Commission’s finding is
final on the date it is made and filed. ZEven {rom the Commission’c
point of view the finding 4s final"no later than August 28, 1979, the
date when Washington's pevition for rehearing was denied and well
before a complaint was reguired to be filed. Third, even under

the worst conceivable scenario a demurrer could only be granted witli
leave o0 amend in order to allow Zast Yolo to allege tnhe Supreme
Court’s decision and the expiration of the time requireé to naxe

it fimal. ’

We conclude <that the filing of Zast Yolo's complaint in
the Superior Court within 60 days after the election was neither
impossible, impractical, nor futile. The irplied exceptions docirine
is not applicadle to the just compensation provicions of the Public
Utilities Code. Even if it were annlicadle, the resuirementes ¢f the
doctrine have not bdeen satisfied.ll/

By ruling of the Administrative law Jucge the issue ¢f
reasonable expenditures by Weshington was reserved for furtiner -
hearing. Section 1415 provides that in the circumstances ol tais
case, the Commission shall "make its finding as to the reasonadle
expenditures necessarily incurred by the owner in the proceeding
nefore the Commission, which should be assessed against the political
subdivision.” We believe that this statutory provision, together
with the related language of Section 1Ll4, might reasonabdbly be
interpreted to allow us considerable discretion in determining what
proporiion of "reasonable expenditures"™ by Washington "should de
assessed™ against East Yolo. Should further hearings be recuestec
on this issue, we will expect the parties to address the question
of whether our finding as to the assessment of costs should be

Iv, is roteworthy that in SMUD v PGZE (194L6) 72 CA 24 63§,

6,2-6L3 the condemnor did in ract proceed exactly as East Yolo
nere asserts it could not. It filed its complaint in the Superior
Court 5 weeks before the Supreme Court acted upon the petition
for writ of review. -

=12-
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influenced by cénsideratiohs such ac whether Zast Yolo's failure %o
file a timely action was the result of intentional delay or merely &
technical oversignt., |
Findings of Fact

1. On September 4, 1979, the voters of East Yolo
voled in favor of a proposition to acquire under eminent domain
proceedings tae lands, property, and rights of Washington.

2. On Decenmbder 14, 1979, East Yolo filed the complaint
required by Section 1413 which commenced az action tovtaye such
lands, property, and rights.

3. The filing of such complaint was not within the 60~day
period allowed by Section 1413 for the filing of such complaints.

4. No evidence was introduced by £ast Yolo to explain its
failure %o file the complaint within the required 60-day period.,

5. The unsworn statements of counsel, suggesting that sucn
failure was purposeful, sre not cvidence and are not entitled %o
any weight.l?

6. ‘East Yolo has failed o pursue c¢iligently its rights.
Conclusions o% Law

1. Section 1413 requires a political subdivision to file
its eminent domain action within 60 days after the voters have
approved a proposition to aé@hire the public utility's land, properiy,
and rights.

2. Section 1413 requires the timely filing of such an action,
irrespective of the pendency of a petition for writ of review with
respect 1o the Commission's finding of just compensation.

12/ "These unnecessary consumptions of trial court time were avoided
Oy District's purposeful decision to wait until this Commission's
order fixing just compensation became final. . . .°»

(Supplemental Points and Authorities, filed January 25,f1980,
P- 11. See also pp. 10 and 18.)

-13=~
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3. Only when a writ of review has been obtained (which is
not the case here) does the statute, specifically Section 1420,
allow for the extension of the filing period.

L. The issue of the finality of the Commission’s finding
of just compensation (in the cense that all possibility of direet
attack by writ of review or, conceivably, by writ of certiorari
ol the United States Supreme Court, hss been exhausted) ic irrelevant
Lo this proceeding.

5. Il the concept of finality is relevant at 2ll, then the
Cormission's finding of just compensation was sulficiently final
alter the Cormission denied rehearing for Zast Yolo to allege a
final Cormission finding in a timely filed complaint in eminent
dormain.

6. The phrase "made and filed", as it pertains %o findings
of just compensation in proceedings under Sections 1401 et seg. of
the Public Utilities Code, means the date the Commission's opiﬁloﬂ
containing its just compensation finding is signed.

7. Ia this proceeding the date on which the Comnission's
finding was made and filed is June 5, 1979.

8. \None of the Sections of Chapter € (Deterrination of Just

mpensation for Acquicition of Utility Property) is a forfeiture
statute, nor does the application or enforcement of such’ sections
result in a forfeiture as to East Yolo.

9. Tne doctrine of implied exceptions has no application o
these proceedings.

10. Zven if the doctrine of implied exceprions were applicable
10 these proceedings, it was neither impossible, futile, nor
impractical for Zast Yolo to file its complaint in a timely manner.
1l. The Commission's finding ss to just compensation should
no longer de of any force or effect.
12. The issue of reasonable expendirures Oy Washington having
been reserved for further hearings, such hearings should be set
upon the request of either party.

‘I
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13, The Commission is compelled by the provicsions of Section 1415
10 issue the following order.

CRDER

IT 1S ORDERZD that the Commission's finding of just
compensation made and filed in Decision No. 90360 and confirmed’
in Decision No. 90767 is no longer of any force or effect. |

This proceeding shall remain open for the purpose of

incurred by Washington Water and Light Company which, in the opinion
of the Commission, should be assessed against Zast Yolo Community
Services District.

The effective date of this order shall be thirty days after
whe date hereof.

Dated , at San Francisco, California.




