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Decision No. 92124 AUG 19 1980 @ RB@HN&L

BEFORE THE PUBLIC UTILITIES COMMISS?QN OF THE STATE OF CALIFORNIA

In che Mattexr of the Application

of WHITFIELD TANK LINES, INC., a
corporxation, for interim auchoricy
to lease and operate the petroleum:
ilrregular route carrier certificate
and the highway common carrier
certificace of ROADRAY EXPRESS, INC.

Application No. 59696
(Filed May 28, 1980)
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¢

In the Matter ¢f the Application
of WHITFIELD ZANK LINES, INC., a
corporation, for authority to acquire
the petroleum iLrrxegular route carrier
certificate and the highway common
carriex cextificate of ROADWAY
ZXPRESS, INC. '

AN L N

Application No. 59699
(Filed May 30, 1980)

L

INTERIM OPINION

Whitfield Tank Lines, Inc. (Whitfield) aad Roadway
Express, Inc. (Roadway) are both Delaware corporations authorized
to do business inm California, and each holds operating authority
issued by the Interstace Commerce Commission (ICC). By Application
No. 59696, Whitfield seeks temporary authority to lease cthe
California intrascaze highway common carrier and petroleum irregular
route carrier cercificates acquized by Roadway from Westexn
Cilletce, Inec. (Gillecte) pursvant to Decision No. ©0639 dated
July 31, 1579 in Applicacion No. 52637, pending che approval of zhe
purchase of these and certain interstace and foreign operating
rights and equipment by Whitfield £rom Roadway. The lease agreement
was aporoved by the ICC by izs decision served Maxch 21, 1980 4in
Pockerc No. MC-F=l4294-F. Iy Application No. 59699 Whicfield seeks
authosity to acquire the =wo certificates from Roadway upon approval
of the purchase by che ICC.
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The certificates in issue were granted to Gillette pursuant
to Decision No. 79972 dated April 25, 1972, as amended by Decision
No. 80109 dated May 31, 1972, in Applicazion Neo. 52637. The highway
‘Common carrier cercificate authorized the transportation of general
commodities with certain exclusions as specified, over a large
area of California located south of Lake Tahoe. It also authorizes
the graasportation of petroleum products in bulk, in tank vehicles,
except liquefied petroleum gases and any other petroleum products
requiring pressurized tanks, and except liquid asphalt and hot
roald oils and any other petroleum products requiring insulated
ganks. Service is authorized over a number of routes and all
points within f£ifty statute =miles of such routes in an area
extending from the California-Oregon border t¢ the California-
Mexican border. The petroleum irregular route certificate authorizes
the transportation of liquefied petroleum gases and liquid asphalc
and hot zoad ¢oils and any other petroleun products requiring
insulaged tanks, between all points and places in the State of
California, and all ocher petroleum products in taok trucks and
zank crailers bezween all points in the State of Califeoraiaz other
than points and places acthorized in the highway common carrier
cerzificate. Yo operating authoricy acquired pursuant to Section 1063.5

of che Public Utilities Code is involved in the lease and the sale
proposed herein., Wnicfs

eld does not hold any operating authoricy
from this Commission.

The applicaclion states that: (1) Roadway's business is
oriented primarily ctoward interstate transporzation of general
commodities, and its operating system is designed to handle traffic

£ this nature; (2) Roadway purcaased Gilletce's operations in
order to acquire that carrier’s intewscate gemeral commoditics
Tights and theredy extend i1ts own interstate routes; (3) Roadway
has concluded that it is in cthe best interests of itself and che
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shipping public chat iz disnose of its incerscate oulk commodicy
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rights and other intrastate operating rights in the west which it
acquired from Gillette; (4) Whitfield has been in the trucking
business for approximately 37 years and has had considerable
experience in handling both bulk and general commodity traffic

in interstate and in intrastate commerce in certain states other
than California; and (5) Whitfield has the necessary management
and personnel to provide a viable transportation service within
California.

A copy of the Agreement of Purchase and Sale is set forth
in Exhibit G to both applications, and it was executed by Whitfield
and Roadway on December 11, 1979. The agreement provides that
Whitfield is to purchase certain trucking equipment from Roadway
for a purchase price of $1,200,000 and certain interstate and
intrastate operating rights, which for the most part authorize
transportation of bulk commodities, for a purchase price of
$570,000. All of Roadway's California intrastate rights are to
be sold. No particular portion of the purchase price has been
allocated to the purchase of the California rights. The purchase
agreement further provides that pending approval of the sale by the
ICC and consumation of the sale transaction, Whitfield shall
lease all the involved operating rights and equipment £rom Roadway
for the amount of $22,000 a month, and the aggregate amount of
such lease payments will be applied against the purchase price in
the event the purchase is approved.

As we have pointed out in numerous prior decisioms,
including Decision No. 90639, supra, the lease or transfer of
operating rights by carriers holding interstate operating authority
is subject to the exclusive and plenary jurisdiction of the ICC
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under Seccions 11341, et seq. ¢f the Incerstate Commerce Act (formerly
Section 5). As nocted above, the fedexal commission has auchorized,
the lease peanding ics decision on che applicacion filed with it in
the aforementioned docker for authorizacion of the purchase aad sale.
FTindiazs of Face |

1. The ICC has auchorized the tcomporary lease by Whitfield of
interstacte, foreiga, and iatrascage opezaéing auchoricy,
anéd facilicies held by Roadway, including the California
ncrastace cercificates acquired by Roadway pursuant to Decision
No. 90639, pending the ICC's deeision on the application filed with it //
for authorizacion of che puxchase of this authoricy, equipment, and
Llities by Whicfield £from Roacway.
2.

"

No operating auchoricy acquired purseant zo Section 10623.5
the Public Utilicies Code is involved in the lease cnd the purchase

wWhicfield frem Roadway

Ioment, and facilicies
¢ be adverse to che public interesc,
there is no possibilic

ing 2 would have a
the environment.

cification by applicants chat the ICC nhas authorized
the puzchase by the operating authority
in i we will zive consideration to the proposed cxansfer of

astace certificates referred £o in Finding 1
from Roadway %0

6. Since
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Conclusioas of Law

L. Whitficld should be granted the temporary authority sought
in Applicacion No. 59696 to lease z2nd operate Roadway's California
intrascace highway common carrier and petrolewn irregular route
cazzier ceztificates, equipmeat, and facilisies pending the ICC's
decision on the applicacion £iled with it for authorization by
whicficld to purchese this and othex authoricy, equipment, and
‘Eacili:ies £rom Roadway. ' )

2. Because of the exclusive and plenary jurisdiccion of the
iCC, this Commission is without jurisdictcion over the purchase
sale of cthe California intrastate operating rights zefezred 2o in
Conclusion L 2nd thus should defer accion on zhe request in Applicacion
No. 59699 to transfer cthis authority £rom Roadway co Whitfield uncil
such time as the ICC has issued its decision on the application by
Whitfield seeking to purchase this and other authority and cerczaia
equipment and facilicies from Roadway. .

Waicfield is placed on notice that operative wighcs, as
such, do not consctitute 2 class of propercy which may be capitalized
or used as an element of value in rate f£ixiag for aay amount of moacy
in excess of that originally paid to the State as the considerazi

for the gront of such rights. Aside from =zhe purely permissive

elr

aspect, such rights extend zo the holder a Iull or parctial monopoly

of a class of business. This monopoly Zeacure may be modified ox
canceled at any time by the State, which is not in any respect limived
as to the number of rights which may dbe given.

INTERIM ORDER

IT IS ORDERED ¢t
~. In aecordance wi:h :hc approval issued by the Intcerstace
Commerce Commission in Docket No. MC-F-14294-F on March 2L, 1980,
Inc. Is auchorized to Lease and operate che
ommon carrier and pesroleunm ir:egul&: route
carrier cercificates acquired by Roadway Express, Ia¢. pursuant to
Decision No. 90639 and the equipment and Zacilicies of Roadway Express,
inc. in accoxcdance with the lease agreement set forch in Exhibic ¢
. To Application No. 59696 until one hundred eignty days following
the final ceciszion by che Interstate Commerce Commission on the

purchase and sale request in cthe aforemencioned dockec.
-5-
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2. Lessee shall immediately notify the Commission in writing
upon its assuming the operations authorized by Ordexing Paragraph 1
and file with the Commission a copy of any additional documents that
may be executed by the lessor and lesse2 in connection therewith.

3. Lessee shall amend or reissue the tariffs on file with
the Commission, naming rates and rules governing the common carrier
operations leased to show that it has adopted or established,
as its own, the rates and rules. The tariff filings shall be mde
effective not earlier than five days after the effective date of
this order on not less than five days' notice to the Commission and
the public, and the effective date of the tariff filings shall be
concurrent with the lease. The tariff filings made pursuant to
this order shall coemply in all respects with the regulations governing
the construction and £iling of tariffs set forth in the Commission's
General Order No. 80-Series. Failure to comply with the provisions
of General Order No. 80-Sexies may result in a cancellation of the
leasing authority granted by this decision.

4. Lessee shall comply with the safety rules of the California
Highway Patrol and the insurance requirements of the Commission's
General Order No. 100-Series.

5. Lessee shall maintain the accounting records of the lessor
on a calendar year basis in conformance with the applicable Uniform
System of Accounts or Chart of Accounts as prescribed oxr adopted
by this Commission and shall file with the Commission, on or before
April 30 of each year, an annual report of the operations of the

lessor in such form, content, and number of coples as the Commission,
from time to time, shall prescribe.
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6. Lessee shall comply with the requirements of the Commission's
General Order No. 84-Sexies for the transportation of collect on
delivery shipments. If lessee elects not to transport collect on
delivery shipments, it shall make the appropriate tariff £ilings
as required by the General Oxder.

7. Within thirty days after the decision by the Interstate
Commerce Commission in Docket No. MC-F-14294~F on the purchase and
sale, applicants shall file a copy of the decision with this Commission,
and consideration will then be given to the transfer of operating
authority sought in Application No. 59699. .

The effective date of this order is the date hereof.

Dated AUS 19 1980 , at San Francisco, California.

L T

Commissioner Richard D. ¢

« Gravello, boin
Rnecossarily abdbsoent, dia not participatg
in the d13position or this proceeding.




