
• 

• 

• 

ALJ/rr/jn A1 t. JEB/df. . 

Decision No. 92312 OCT 8 1980· 
BEFORE THE PUBLIC UTILITIES COM;'lISSION OF THE STATE OF CALIFOR."UA 

In the ~~tter of the ~pplic~tion ) 
of FranK C. McClendon, Jr., dOin9 ) 
business ~s North B~y Transit, ) 
for a class UB" ccrtific~te to ) 
o?er~te as a charter-p~rty carrier ) 
of p~ssengcrs, V~llejo. ) 
(File ~o. B-1G). ) 

--------------------------------) 

Application No. 59398 
(Filed J~nu~ry 24, 1980) 

Fr~nk C. McClendon, Jr.,. for himself, 
~ppl1cant. • 

Robert D. Rieson, Attorney ~t Law (Illinois), 
for Greyhound Lines, Inc.; Handler, B~Ker, 
Greene ~ Taylor, by Raymono A. Greene, 
Attorney- ~t ~~w, for V.:1ca V~11ey ~uc Lines, 
Inc.; Ernest Held, for Peerless St~ges Inc.; 
Al~n T. Smlth, tor Falcon Charter Service: 
ano-Denls E. Richardson, for Franciscan 
Lines, Inc.; protestants • 

!!!!~S!~ 2~£!§'!Q~ 
Frank C. McClendon, Jr.· (applicant), dba North Bay 

Transit, requests a Class B charter-party carrier of passengers 
certi:ic~tc out of VallejO, Solano County.!/ 

Timely protests to the .:1pplication were filed by Vaca 
Valley Bus Lines,Inc. (Vaca Valley) of Fairfi~ld, Co~st 
Counties Charter (Coast) ,of Campbell, Peerless Stages Inc. (Pcer1ezs) 

On J~nuary 14, 1930 applicant fileo Application No. 59381 
req~esting a paszenger stage certificate to operate between 
Vallejo, Benicia, Cordelia, Fairfield, Suisun City, Vacaville, 
and various other points in Solano County. 
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of Oakland, and Franciscan Lines, Inc. (Franciscan) of 
San Francisco. Duly noticed public hearing was held Apri12l, 1980 
at San Francisco before Administrative Law Judge Burt E. Banks. 
Falcon Charter Service (Falcon) appeared at the hearing to protest 
the application~ 

Applicant has some experience operating a bus line. 
By Decision No. 90239 dated April 24, 1979 in Application 

No. 58570, applicant was granted a certificate of public convenience 
and necessity to operate as a passenger stage corporation beeween 
Vallejo and Hilltop Mall in Richmond and between Vallejo and Benicia, 
on the one hand, and Concord (Sun Valley Mall and BART), on the 
other hand. Since October 17, 1979 however applicant's operating 
authority has been suspended for failure to carry adequate liability 
insurance. 

The financial statement attached to the application shows 
a net worth of approximately $51,000, the bulk of which is residential 
real estate and furnishings. 

Applicant testified that he was of the opinion that due to 
the fuel crisis more people are starting to use club bus service, 
i.e., charters and that the service he intends to provide is needed • . 
He stated that it would be unfair to restrict his operation to a 
lO~ile radius as proposed by some of the protestants because he is 
only seeking Class B authority and protestants have Class A certificates 
with statewide authority~ Using a map of the greater San Francisco 
Bay Area to illustrate his point, applicant noted the number of 
Class A and Class B charter certificate operators, stating there 
were no Class B operators in the North Bay where he intended to 
operate. He stated that he would like to serve the area, that he feels 
there is a need for his service, and that people seeking an alternative 
to Greyhound Lines, Inc. (Greyhound) or Vaca Valley have requested 
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that he provide charter service. Finally, applicant stated that 
he was working with Another compAny to use specially equipped 
coaches to carry the handicapped. 

On cross-examination applicant acknowledged that there 

arc approximately 30 Class A or Class B charter-party operators within 
the 40-mile radius of Benicia.~/ He also agreed that there were 
in excess of 2,000 buses available for charter in San Francisco 
County and that he had received no requests for charter from 
Alameda County nor knew of anyone that had not been served from 
Alameda or Contra Costa County. When asked what equipment he 
intended to use for his charter operations, applicant stated that 
the bus now available for his passenger stage service would also be 
available for charter but that he was anticipating the purchase 
of some new equipment. Finally, applicant stated that he received 
his pass~nger stage certificate in April or ~y 1979, that he 
operated daily between Vallejo, Concord, and Vallejo-Hilltop, 
Richmond, for about 2~ months before his operating authority was 
suspended in October 1979. 

Testifying in support of the application were senior 
citizens Mary Ray and Helen Yates. Ms. Ray stated that she WAS 
vice president of the Fifty Plus Club and was also speaking for 
other senior citizen clubs of which she is n member. She stated 
that applicant's service was needed very much so the club members 
could get to San Francisco on tours. Ms~ Y~tes st~ted that she 
was vice president of North Bay Senior Citizens and a member of 
several senior citizen cl~bs in Vallejo. She stated that the 
various clubs sup?ort~d the applieation because of the members' 
desire to get out of Vallejo and go and see different scenery, 
including going over to Hill:op or over to Sun Valley. 

11 Applicant had an office in Benicia until his passenger stage 
certificate was suspended for failure to carry adequate 
liability insurance • 
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On cross-examination both Ms. Ray and Ms. Yates admitted 
that they had never had any trouble chartering buses, nor were 
they responsible for charter service for their clubs. Ms. Yates 
stated that during the past year the club had taken two charters, 
one with the applicant and the other with a charter bus operating 
out of Petaluma. 

The thrust of protestants' testimony and evidence was 
that the charter-perty market proposed to be served is very 
competitive and is being adequately served by the existing 
certificated carriers and that public convenience and necessity 
do not require the proposed service. 

Pro:estants each hold a Class A charter-party carrier 
of passengers certificate authorizing them to conduct service 
in the area proposed to be served by applicant. A summation of 
protestants' shOWing is that (1) each presently holds authority 
encompassing the scope of the subject application, (2) each has 
operated charter-party service throughout the proposed service 
area on a continuous basis since receiving such authority, (3) a 
number of pieces of equipment are maintained throughout the area 
to provide the service authorized, (4) there is a continuous holding 
out to serve the public on a regular and continuous basis, and 
(5) despite an active continuous solicitation program, there is 
still significant unused capacity of equipment. Protestants 
further state that there is a significant amount of competition 
from other bus operators authorized to provide the service proposed 
by applicant and that granting the application would only compound 
an already serious competitive situation .. 

At the conclusion of applicant's testimony, Peerless 
made a motion to dismiss the application for lack of evidence of 
financial ability and failure to show public necessity. Greyhound 
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joined in the motion. Following the testtmony of protestAnts' 
witnesses, Peerless and F~anciscan again moved for dismissal 
citing lack of a sh~ing of the need for additional charter service'. 
At that ttme VaC4 Valley moved f~r di$missal stating that applicant's 
showing was tantamou~t to no showing at all and that a~plicant 
showed a lack of operating and financial fitness. The administrative 
law judge took all motions under submission so tholt they could be 
disposed of in this decision and order. 
Discussion 

The sections of the Public Utilittes Code relevant to 
the issuance of charter~?arty certificates are Sections 5375 and 
5375.1. These sections 'require that (1) the proposed service be 
one required by ~ublic convenience and necessity, (2) applicant 
possess satisfactory fitness ~~d financial responsibility to 
init iate and conduct the pro~osed service, (3) applican·t will 
faithfully comply with the rules and regulations o·f the CommiSSion, 
and (4) the existing certificated carriers in the territory are 
not providing such service to the satisfaction of the Commission. 
Section 5391 in addition requires all charter-party carriers to 
file evidence of adequate liability insurance with the Commission 
and to maintain such insUX'4nc:e during the life of ~he permit or 
certific4te. 

Public convenience and necessity are, broadly speaking, 
synonymous with public interest. Although we believe that the 
public interest is best served by promotion and maintenance of 
responsible e~petition in the charter-party field, ~pplicant h~s 
failed to show th~t the public interest requires the proposed service. 

Applicant provided no opera.tiona.l plans for the record, 
no evidence or testimony regarding promotions to attract business; 
he made no market survey to support his claim for the needed service, 
no projections of income or expenses, and no rate proposals. ~ 
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rhe only evidence offered of any public interest or need for 
additional service was applicant's opinion and the inconclusive 
testimony of two supporting witnesses who acknowledged 'no inadequacy 
in existin~ service or problem chartering buses for any purpose. 
Applicant's shOWing was simply inadequate to establish public 
convenience~~d nlssity • 

W.,..,,?~ '/ 
Y Q~ ,.. concern is applicant's fitness and financial 

responsibility. Applicant was issued a passenger stage certificate 
on April 24, 1979. He filed his acceptance on May 24, 1979 and his 
certificate of insurance on July 3, 1979. After operating less 
than 2~ months his liability insurance was canceled for failure to 
~intain premium payments on the insurance. Applicant could not 
state when he ceased operations but to our knowledge he has not 
operated' as a passenger stage corporation since the suspension. 
~~ile we do not wish to preclude qualified applicants from entering 
into charter-party service, the safety of the traveling public 
must be our paramount concern, and applicant's 

failure to maintain adequate insurance for his authorized passenger 
stage operation raises questions as to whether he 

would be able or willing to carry out his responsibilities to 
comply with the insurance requirement to conduct the additional . 
authority he requests. 

We rc~ch these conclusions rcluct~ntly, becausc·it is 
this Co~~ission's general policy to encourage incrcascQ competi
tion and increased entry on the field of passenger tr~ns?ortation. 
Although applicant's failure to meet statutory requirements compels 
the denial of this application, we shall make that denial interim 
in nature and without prejudice to applicant's submission of further 
evidencc which may meet the requirements of Sections 5375 and 
5375.1 • 
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Findings of Fact 
1. Applicant seeks 3 Class B charter-party certificate 

to provide charter service i~ Vallejo and the surrounding areas. 
2. Applicant was issued a passenger stage certific~te on 

April 24, 1979 to provide service between Vallejo and Hilltop 
Mall in Richmond and between Vallejo and Benicia, on the one hand, 
and Concord (Sun Valley Mall and ~T), on the other hand. 

3. Applicant commenced passenger stage operations in 
April 1979. Operations ceased after 2% months. 

"' -

4. Applicant's passenger stage certificate was suspended 
effective October 17, 1979 for failure to maintain adequate 
liability insurance • 

5. There are approximately 30 existing certificated 
charter~?arty carrie~s in the San Francisco Bay Area. 

6. The presently certificated c~rriers h~ve unused capacity 
~nd stand ready, willing, ~nd able to provide charter-party ser
vice in the ~erritory proposed to be served by applicant. 

7. Applicant has notes~ablishcd that presently certificated 
carriers are not providing satisfactory service in the territory 
~nd ~o the customers proposed to be served. 

8. Applicant has not established satisfactory fitness and 
financial responsibility to initiate and conduct the proposed 
service. 

-
Conclusion-s of Lolw 

1. Applicant has failed to demonstrate fitness to operate 
as a Class B charter~?arty carrier. 

2. Public convenience 4nd necessity for the applicant's 
service has not been demonstrated . 

3. The certificate sought by ap?lic4n: should,be denied 
without prejudice. 
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I N T E R 'I M o R D E R - - - --IT IS ORDERED th~t: 

1. The ~pp1ication of Fr~nk c. McClendon, Jr., for ~ 
Class B charter-party carrier of p~sscngcrs certificAte is denied 
without prejudice. 

2. The app~ic~nt may, no later than December 31, 1980, submit, 

with service upon all parties to this proceeding, further written 
evidence in this proceeding to csta~lish (1) that the proposed 
service is rcq~ired by the public convenience ~nd necessity: (2) 

that applicant is now sat~sfactorily fit and financially responsi
ble and prepared to comply fully with Commission regulations; and 

(3) that existing carriers in the territory proposed to be served 
are not providing satisfactory service or service of the same 
character as that proposed • 

3. The assigned Administrative Law Judge shall determine 
whether such submission presents a possibility that an awaru of 
authority would be in order, ~nd if so, shall set a schedule for 
SUbmission 0: evidence by other parties and for further hearing. 

The effective date of this order sh~ll OC thirty days 
~ftcr the date hercof. 

Dated, _O_C_T_'_8_198O ___ , at San Frilncisco~ 

CO~!9s!oner Cl~!ro T. Dodrick. boing 
n~e~S8Ar!17 Absent. d!d ~ot p~rt1ei~ato 
~ the ~~o!t!o: o! tA1s procood1ng. 
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