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Decision No. JBZESEg}w November &, 19380

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CA

AIRPORT LIMOUSINE SERVICE OF
SUNNYVALE, INC.,

Complainant,
V.

GOLDEN STATE LIMOUSINE, INC.,

)

%

) Case No. 10853

g (Filed April 23, 1980)
)
)
)

Defendant.

)

Bernard B. Sinex, Attornmey at Law, for
Alrport Limousine Service of Sunnyvale,
Ine¢., complainant.

Walter H. Walker, III, Attormey at law, 0
Handlex, Baker, Green & Taylox, for
Golden State Limousine, Inec., defendant,

R. 0. Collins, for the Commission staff.

OCPINION

The complaint of Airport Limousine Service of Sunnyvale,
Inc. (complainant) against Golden State Limousine, Inc. (Golden State)
was heard June 30, 1980, before Administrative Law Judge James Squeri,
and submitted on the record. The mattexr is ready for decision.
Complainant's Case

Complainant presented no affirmative case at the hearing
and relies solely upon the allegations contained in {ts formal plead-
ing. The complaint alleges that Golden State, in providing airport
service, 1s operating with owner-drivers of five-passenger vehicles
who are nonemployees and who do not individually hold charter-party
authority issued by the Commission pursuant to Public Utilities Code
Sedtion 5371.% Complainant contends that such an operation violates
SecEion 12.01(¢) of General Order No. 98-A and Section 5371 which
requires that a driver either work as an employee of the service

L/ All statutory relerences, unless otherwise noted, relate to the
Public Utilities Code.
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operator or hold individual Commission authority to provide the
transportation service.

Complainant furthexr contends that Golden State's use of
owner-operators who drive sedan-type vehicles, which seat five pas-
sengers excluding the driver, violates Sections 5359 and 5360.
Section 5359 states that a "'Motor vehicle' means every self-
propelled vehicle with a scating capacity of more than f£ive persons
excluding driver.” Section 5360 reads as follows:

"Subject to the exclusions of Section 5353 of this
chapter, 'charter-party carrier of passengers'

means every person engaged in the transporxtation

of persons by motor vehicle for compensation, whether
in common or contract carriage, over any pubiic
highway in this State."

As discussed more fLully herein, complainant's theoxy of statutory
viclation is incomprechensible.

In support of its allegations, complainant attached three
documents to its filed pleading: (1) a letter dated March 19, 1980
from complainant addressed to the Executive Dircetor requesting
issuance of a cease and desist oxder against Golden State for alleged
Lllegal activities; (2) a letter dated March 24, 1980, from Edward
Tanne¥r, the Directoxr of the Transportation Division, directing Golden
State to cease and desist from {llegally operating with independent
owner-operators who do not hold individual charter-party authority; .
and (3) the affidavits of six individuals stating that a represen-
tative of Golden State had invited the individuals to join the
organization as independent owner-operators.

Based upon all of the foregoing allegations and evidence,
complainant requests the issuance of a cease and desist order against
Golden State to remain in effect until Golden State can demonstrate
its compliance with the provigsions of the Code.

Golden State's Answer

Golden State filed an answer in which it denied that
the company was operating with independent owner-operators in
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violation of General Orxder No, 98-A, Scction 12.01(¢). The answer
admitted that five operators of sedan-type vchicles are being used
who do not individually hold Commission authority pursuant to
Section 5371. However, Golden State contends that these five
operators of sedan-type vehicles are employees of Golden State and
arc not required to hold individual authority.

Evidence was adduced which indicated that Golden State
possesses a certificate of public convenience and necessity to
opexate as & passenger stage corporation. In providing airport serv-
ice, Golden State uses five limousines and drivers with charter-
paxrty authorxty and five owncxr-operated sedan-type vehicles which
are the subject of this complaint.

Eloise Brown, president of Golden State, appeaxed on the
defendant's behalf., She testified that the five owner-operators in
question were employees of Golden State who operated their own
equipment pursuant to a lease agrecment with Golden State and undexr
the control of the lessee passenger stage corporation, Golden State.
Lease agreements were submitted as evidence of the employer-~employee
relationship existing between Golden State and the f£ive ownexr-opexators.
The owner-operators receive a portion of their own collections, pay
Golden State a percentage of the gross collections, and absoxrb their
own expenses. Golden State, in turn, pays FLCA, SDI, etec., and
other payroll expenses incurred by an employee.

Golden State submits that evidence of the lease agreements -
and payroll tax information are strong indications of its desixe to
comply with Section 12.01(¢) of General Order No, 98-A, as well as

relevant statutory provisions. Accordingly, Golden State requests
that the complaint be dismissed.
Diseussion

The issuc before us is xelatively straightforward. See-
tion 12.01(c) of General Oxrder No. 98-4 in comjunction with relevant
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provisions of the Passenger Charter-party Carriers' Aet requires that
a driver either hold individual Commission authority or be an employee
of an enzity holding Commission authoxity. Since Section 5359 defines
a charter-party carrier to include vehicles carrying moxe than f£ive
passengers exclusive of the driver, a charter-party certificate or
permit cannot be issued to sedan-type vehicles which transport five
passengers.

Sifice’ the' five” owner-operators of sedan-type vehicles
cannot obtain individual charter-party authority, we need only detexr~
mine whether the five drivers in question are legitimate employees of
Golden State in compliance with Commission requirements or whether they
are independent ovmer-drivers operating Lllezally. |

In resolving this issue, we are confronted with a prodlem of
proof. Complainant has presented no competent evidence that the drivers
in question are independent owner-operators rather than cmployees. On
the otker hand, Golden State's cvidence of lease agreements and payroll
tax payments are insufficient to prove that the owner-operators are
under the supervision, direction, and control of the lessee passenger
stage corporation, Golden State. Im £ast, if the burden had been
upon Golden State to prove an cmployer-cmployee relationship, such cvi-
dence would have failed to establish such a relationship under guide~
lines promulgated in Decision No. 77072, Case No. 8481, Apxil 14, 1970,
71 CPUC 31. ' -

However, this complaint was brought by Airport Limousine
Sexvice of Sumnyvale, Inc., and it was its burden to prove the lack of
an employer-employee relationship. Complainant hos failed'fo'snﬁén£5” )

TTENIE birden) "
'fEEE'Hllégoﬁxon 2t Golden State” ig” operatxng mn.vxolat;on of Gencral
‘Ocder No. 98-A, Séction 12. 01(c). o

With respect to the claim that Golden State is operating in

violation of Section 5359, we arc somewhat puzzled. First, it is

seemlngly zmpossxble to vxolate a defmnntmonal statuto. Second,
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Section 5359 has the effect of excluding motor vehicles carrying only
five passengers from operation of the Passenger Charter~-party Carriexrs'’
Act. Since we are here concerned with sedan-type vehicles capable of
transporting five passengers, Section 5359 does not apply. We f£ail to
see any cause of action stated on these grounds, and with respect to
complainant's allegation, we will dismiss the complaint.

Findinzs of Fact

1. Golden State possesses a certificate of public convenience
and necessity to operate as a passenger stage corporation.

2. Golden State operates with five limousine drivers who hold
individual charter-party authority and five owner-operators of sedan-
type vehicles who hold no individual authority.

Conclusions of Law

1. There are insufficient facts to determine whether the five
ovmer-operators are or are not employees under the supervision,
direction, and control of Golden State.

2. Complainant has failed to sustain its buxdem of proof.

3. Complainant's request for issuance of a cease and desist
order égainst Golden State should be denied.
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IT IS ORDERED that the complaint of Airport Limousine
Sexvice of Sunayvale, Iac. is denied, v
| The effective date of this order shall be thirty days
after the date hereof.
Dated NOV_ 41989 | at San Frameisco, Californmia.
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