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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE S~!E OF CALIFORNIA 

Investigation on the Commission's ) 
own motion into the =egul~~ion of ) 
~plo~ent practices of PACIFIC ) 
'IELEPHONE AND 'l'EI.EGAAPH COMPANY, ) 
PACIFIC CAS Am> ELEC'l"RIC COMPANY, ) 
GENERAL TELEPHONE COMPANY, ) 
SOUTHERN ~LIFORNIA GAS COMPANY, ) 
SAN DIEGO GAS & El.EC'!RIC COMPANY, ) 
CALIFORJ,J:A, WATER SERVICE COMPANY, ) 
SOUTHERN CALIFORNIA. WA.'l'ER. COMPANY, ) 
SIERRA PACIFIC POI',lE& COMPANY, CP ) 
NA'!IO~L CORPORATION. SOUnIWE$l' ) 
GAS CORPORATION, CITIZENS UTIl.ITIES ) 
COMPANY OF CALIFORNIA ~ and ) 
CON!INE~L TELEPHONE COMPANY OF ~ 
CALIFORNIA, 

Respondents. 

-----------------------------) 

Case No. l030S 
(Filed April 12, 1977) 

ORDER DENYING PETITION FOR A FINDING 
OF ELIGIBILITY FOR ATTORNEY'S FEES 

PrelimiQ~ry Statement 

On Decemoer 9, 1980 Public Advocates~ Inc. (Public Advocates) 
'filed 4 Request For A Finding Of Eligibility Eor Compensation pursuant 
to the Public Utilities Regulatory Policies Act of 1978 (PURPA), 
Decision No. 91909 dated June 17, 1980, ~nd the Commission's Rules 
of PrActice and Procedure, Article 18.5, Rule 76. !he request s~tes 
tha~ the co=pensa:ion sought relates to Pacific Gas an~ Electric 
Company (PG&E), pursuant to PG&E's Notice of Intent (NOI 33) to 
seek an electric rate increase. 

'!he CQlmUissi~n 5taff, PG&E, and Southern California. Edison 
Company (Edison) h~ve filed responses o?posing the award of ~ttorney's 

fees • 

-1-



• 

• 

C.10308 ALJ/'bw 

Public Advocates filed a response on January 8, 1981 

stating "no nonprofit organ1z&tion, be it legal or othe:ar.l.ae,. can 
effectively participate in proceedings without advance notice as to 

its eligibility for cClmpensatioa." The respoQSe goes on to request 
the Coaaission,. if it ha.s any doubt about the sufficiency of the 

request for a finding of eligibility for compensation,. should 
clearly and specifieal1y set forth what is required 10 th1s case 

to be eligible and pe~it a formal application to be filed prior to 
completion of the participation. 

Positions of Parties 

Public Advocates argues that it represents fifteen ors-ni­

zatioDS which in turn represent low-income and aoc1erate-iDcome 

utility cuatc.ers. It alleges 'that none of 'these orga.niza.tions 
has any other counsel available or affordable and that no other 
client or attor.oey groups are presenting the issues &Dd positions 
represented by Public Advocates. It goes on to state that most of 

these organizations have sought Public Advocates' representation in 

other eases &Dd vill be aeekiDg such in future PUC cases relating 

tv rate proeeedinis and electric utility .ervic~4Dd that Public 
Advocates e&D. only cODtinue to provide legal services to low-income 
customers of electricity through the receipt of attor.oey or equivalent 

fees. 

Public Advocates represents that it has been anel will be 
addressing the following PmtPA positions and staDclards in these 
hearings: 

1. The efficiency of services provided by PG&E,. iDclucling 
the t.pact of inefficient &Dd discriminatory hiriQg and promotion 
policies on 4!uality aDd costs of electric services, .. well as pre­

judicia.l services that have an adverse impact on the full availability 
of electric services to certain cl.&ases of low- and aoder&te-incOllle 

• classes of electricity customer.; and 
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2. The creation of more competition in contracts and subcontracts 
through aechanums designed to increase the n\aDer of a1Dority ADd 

"caaec contractors and services. It alleges that the result of such 
competition will be to lower the cost of electricity to all customers 

and insure sreater availability of electric services to low .. and 
. . 

moderate-income customers • 
. PG&E argues that attorney's fees should not be awarded 

OD. the groUDds that: 
1. The ComIDission bas already ruled, in Decision No. 92114 

dated Auguat 19, 1980, that Article 18.5 of the Comaission's ~ules 
for ~pleuentation of PURPA Section 122 (a) (2) is not applicable since 

this proceeding is not a ratem&king proceeding; 
2. Even if this were a ratemak1ng proceediDg, Article 18.5 

would not apply to it because this proceeding does not relate to 
one or IIOre PDRPA ratemaking s eandards; and 

3. Even if this were a ratema.king proceeding which related 
to ODe or aore PURPA ratemaking standards, the request does not 
comply with Rale 76.03(b) which requires that the party requesting 
eligibility .ust file a state-ent of the PURPA issues which it 
intends to raise, together with a statement of the party's position 
on each such 1asue. 

Edison argues that the statutory basis for awarding 
attorney's fees under PORPA is not applicable to this proceeding, 
discussing in detail the legislative history of PURPA as it relates 

to ccmpeDS&tion to CODSUliers for costs of participation in rate­
making proceedings and also relying on our holding in Decision 
Ho. 92114. 

Edison further argues that there is DO other basis under 
law (other than PORPA) or equity upon which the Coaaission has the 
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power to award attorney's fees in this proceeding.. It cites California 
Code of Civil Procedure, Section 1021, which provicles in part: 

"Except as attorney's fees are specifically provided 
. for by statute, the -.easure and mode of ccapensation 
of attorneys and counselors at law is left to the 

. agreement, express or implied~ 'of the parties ••• " 
and notes that there is no statutory basis other than PURPA and there 
ia no Agreement, express or implied, for payment of attorney's fees 
to Public Advocates.. In support of its argument that the CaDmission 
lacks equity powers to avard attorney fees in this proceeding, it 
cites Consumers Lobby Against MOnopolies v Public Utilities Commission 
(1979) Cal 3d 891, 905-906, in which the California Supreme Court 
held that the Commission had equitable power to avard attorney's fees 
in quasi-judicial reparation actions but that this power did not 

extend to quasi-legislative duties.. The court defined a quasi-

• legislative proceeding as one in which the CaDmission conducts 
investigations and adopts rules (25 Cal 3d 891, 909) ):l 

"!he staff argues that Public Advocates' sta.tement of the 
PUR.PA issues it intends to raise and its position thereon is iDadequate. 
Accordingly, staff contends that there is no means of ascertaining whether 

Public Advocates' contribution to the case will be ccapen.sable or not. 
Staff also cites Decision No. 92114 arguing that in this request, as 
in the previous one, there was no showing that coaapens&ble PURPA 
electric rate issues would be raised by the party seekiDg fees. Staff 
recommends that the present request for a finding of eligibili~ be 

denied, but adds that if it later beccaes clear that Public Advocates 
is .ak1Qg a substantial compensable contribution to case No. 10308, 

a findiQg of eligibility to receive fees may then be aade. 
Diseusaion 

Section 121 of PtJRPA authorizes any electric consaaer ( .. ong 
others) to intervene auG participate as a matter of ript :Ln any 

The Court specifically found that Code of Civil Procedure 
Section 1021.5 did not apply to administrative agencies in any of 
their functions and that the Commission was without authority under 
Section 1021.5 to award attorney fees in quasi-legislative 
proceedings. (25 Cal 3d 891, 910.) 
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ratem&kiDg proceeding or other appropriate regulatory proceeding 
relating to rates or rate des:Lp which is conducted by a stat.e 
regulatory authority. Section 122 of PURPA establishes the electric 
utilities' liability to caapensate such consumer intervenors for 
certain fees and costs incurred to prepare and advocate their 
positioDs and provides further t:hAt a consumer may collect such 
fees and costs in a civil action unless the state regulatory 
authority has adopted a reasoDAble procedure for deter.miniDg the 
amount of, and for including an award of, such fees and eosts in 

its order in the proceeding. Decision No. 91909 dated June 17, 1980, 
in Order Instituting Investigation No. 39 adopted Rules of Practice 
And Procedure for awarding intervenor fees under PORPA. 

As we indicated in Decision No. 92114, "This investigation 
is s~ply not a ratemaking proceeding by any streten of the imagi­
nation--no request for rate relief bas been made by any utility in 
this proeeedi».g, nor is the reaaooableness of expeDBe levels or the 
rate of returD. of any utility an issue in this proceediDg" (_imeo. 

p. 3). The question now is whether this is an "other appropriate 

regulatory proceeding relating to rates or rate design" as set 
forth in PtJRPA and as included in Decision No. 91909. We think it 
is not. MOst of our proceedings relate ultimately to rates in one 
way or another; however, some, like the generic ECAC proceeding 
(011 No. 56), obviously relate to rates in a more immediately 
specific JDaDner than do others, such as a certific:a.tion proceeding. 
Still o~ers such as this one are particularly difficult to classify 
as one relating to rates under PURPA when the PORPA standards 
themselves are examined. 

'!here are eleven PORPA standards. The six set forth under 
Section lll(d) pereain directly to the utility's rate structure; 
the five set forth under Section 113 do not relate directly to the 
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rate structure, but rather relate to other practices of electric 
utilities regarding terms and conditions of electric service that may 
indirectly affect the rAte structure of the utility. In order to be 

considered for a finding of eligibility, a consumer's participation 
must promote one of three PURPA purposes and relate to one or more of 
the eleven PURPA standards. 

We have already determined in Decision No. 92114 that this 
proceeding is not itself a rate proceeding; therefore, the PTJRPA r.:ltcmaking 

ztandards, which include cost of service (defined in PtJRPA ~tion 115(.:l», declining 

block r~tez, time-of-doy rates, zcosonal rates, interruptible r.:ltcs, und lood manage­

ment techniques, do not apply to it. 
The five PURPA standards which relate to other practices of 

the electric utility regarding terms and conditions of service include 
master metering, automatic adjustment clauses, information to cons~rs, 
procedures for termination of electric service, and advertising. 

For a proceeding to be considered as an other regulatory 
proceeding relating to rates under PURPA, the subject matter would have 
to fall within one of these five standards before a consumer could be 

found to be eligible for compensation for participation in the proceeding. 
Public Advocates' petition makes no showing that the questions it intends 
to address promote one of these five PURPA standards, nor, in our opinion 
can such a showing be made by amendment to the petition. 

Public Advocates' contention tha~ the findings and det~~inat1ons 
derived fro: hearings in this proceeding will be part of the record in 
fu~~re rate proeeecings is insufficient for us ~o find that this procee4ing 
relates to rates under PURPA. There is ~o provision under PURPA or under 
Decision No. 91909 for a finding of eligibility for compensation for work 
cone in a proceeding which is not itself ~ rate proceeding or a 
regulatory proceeding which relates to rates or rate desi~ but which 
may be used at some future date in 3n electric utility rate proceeding. 
Accordingly, we mus~ deny the petition for 3 finding of eligibility for 
co=pensation in case No. 10308 • 
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Petitioner requests that if we have ADy doubt about 
the sufficiency of the request for a finding of eligibility for 
ccapenaaeioll, we clearly aDd specifically set forth what is required 
in this eue to be eligible. Because of our finding that Case 
No. 10308 is Dot & rate proceediDg, or a proceeding relating to rates 
or rate design under PURPA, and therefore, by its very nature not 
subject to PURPA rules for caapensation, we do not believe that the 
petitioll can be amended or refiled with additional .ateria1 which 
would enable us to make a finding of eligibility in this case. 
Should petitioner desire to file & petition for a finding of 
eligibility for compensation 10 an electric utility rate proceeding, 
the requirements for the content of such & petition are .clearly set 
forth in the Ru.les of Practice aDd Procedure adopted in Decis ion 
No. 91909, specifically, Rule 50. 76.03. 
Findings of Fact 

. . 

1. Section 121 of PURPA authorizes any electric consumer (among 

others) to intervene and participate as a matter of right in &ny 
ratem.akiDs proceeding or other appropriate regulatory proceeding 
relating to rates or rate design and Section 122 establ1ahes the 

electric utilities' liability to co.penaate such cODSumer intervenors 
in these proceedings. 

2. The Commission has adopted Rules of Practice aDd Procedure, 
Article 18.5, for implementation of PURPA Section 122 1D ita Decision 
No. 91909. 

3. Case 50. 10303 is not & rate proceeding nor is it a proceeding 
relating to rates or rate design under PURPA. 

4. Since Case No. 10308 is neither a rate proceeding nor a 
proceedillg which relates to rates or rate design under PURPA, neit:her PORPA 
SectioD 122 Dor Dec1sioD No. 91909 relating to cc.peu&tiOD. are 
applicable to it . 
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Conclusion of Law 

The petition for a finding of eligibili~ for coapenaat1on 
for partieipation in Case 50. 10308 should be denied. 

IT IS ORDERED that the petition of Public Advocates, Inc. 
for & findiDg of eligibility for compensation in Ca8e No. 10308 is 
denied. 

The effective elate of this order ahall be thirty days 
after the date hereof. 

Dated M~ 3 i98i , at San Francisco, Californ1a. 

commissioners 
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