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Decision.No. 92919 . jfR 21 198~ 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Fred H. Arm, Pan American 
Marketing Systems, Inc., 

) 
) 
) 

Complainant, ) 

vs. 

?aeific Telephone Company, 
a Corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 

---------------------------, 

(ECl') 
Case No .. 10919 

(Filed October 20, 1980) 

ORDER OF DISr1ISSAL 

Fred H. Arm, president, and Pan ATnerican M.:lrketing Systems, Inc., by 

and through their attorney Fred H .. Arm, (Arm) bring this complaint ag.:linst '!be Pacific 
Telephone and Telegraph COm?any (Pacific) and maintain the following: 

1.. Arm moved its place of business from the Seventh to 
the Twenty-second floor of 110 West C Street, San Diego, California, 
and incurred phone installation costs from Pacific in the amount of 
$456 • 

• 
2. The complaint is brought under California Public 

Utilities Code (Code) Seetion 1702.1, which covers expedited 
complaint procedures; 

3.. The rate charged for the installation is confiscatory, 
excessive, unlawful, unjust, unreasonable, and dlscriminatory, as 
established in Code Section 728, and pursuant to Code Section 729, 
the Commission may, after hearing, investigate such a single rate, 
and thereafter establish a new rate that is more in line with 
acceptable and reasonable business practices. 

;, 
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4. ~hc r~t~ ch~rgcd by P~cific is conrisc~tory to 

compl~in~nt by denying it cqu~l protection of the l~w as 
guaranteeo by the Fifth ono Fourtc~nth ~mendmentz to the Constitution 
of the UnitcQ States, e:zenti~lly ~mounts to ~ t~kin9 of private 
property without just compens~tion; 

5. This ~ction ~gainot p~ciric will result in the enforce-

ment of an import~nt right affecting the public interest by providing 
~ significant benefit to the generol public and ~ l~rge cl~zz of 
p~rsons~ 

6. RCJ~onoble ~ttorncy': fees should be ~wJrded to 

complainont~ 

7. The Commission should issue on order setting aside 
the previous tariffs ~nd order J rCJ$on~ble ~nd just compcns~tion 
for the services provided because they involve a de minimis 

expenditure of labor; and 
8. Compl~inant should be compensJted for time expended 

in prosecution of this Jction. 
Pacific filed its ~nswer to the complaint on November 25, 

1980 alleging th~t: 
1. It dio move the r.crvices of complain~nt as cl~imcd in 

the complaint; 
2. Comploin~nt was billed $456 in nonrccurring chargcs on 

~ bill dJted November 17, 1979: 
3. Complainant later received J credit of S15 in connection 

with the touch-tone services it hod previously p~id, making the 
net nonrecurring ch~rgcz in question $441, r~thcr th~n $456; ~ 

4. As ottachrnentz to ito ~nswcr show, 011 chorgcs were 
in accordance with the outhorized effective tariffs at the time of 

the service, 
5. The nonrecurring ch~rgcs were not solely for 

compl~inont's change in loc~tion: 
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6. Complain~nt f~ils to st~te a cause of action because 
it coes not ~et forth ony oct or thing aone or omitted to be cone 
which is claim~d to be in violation of any ~rovision of law or of 

any order or rule of the Commission as required by Code Section 1702 

and Rule 9 of the Commission's Rules of Practice and Procedure: 

7. Any reauction in the nonrecurring char~~e for 
compl~inant would be in violation of Code Sections 453 and 532; 

8. Complain~nt has not specifically requested ~ reduction 
in nonrecurring charges described in the complaint, but has requested 

a changc in the applicablc tariffs which set the rates. However, 

to the extent that complainant's request for other appropriate 
relief may include ~ reduction in the nonrecurring charges retro­
actively applied in its situation, Code Sections 453 and 532 apply; 

9. Complainant zeeKs to recover costs associated with 
this action and the Commission has consistently found that it is 
without authority to aw~rd the costs of bringing suit: and 

10. An award of attorney's fees a~ requested by the 
complainant would be inappropriate because: 

a. 1f complainant requests the Commission to set 
new tariff ratce, the California Supreme Court 
has recently held that the Commission's 
equitable jurisdiction to award attorney's 
fees did not extend to such quasi-legislative 
ratem~kin., duties (£2.nsumer's LObby AC'loinst 
Ylonopoli~s v CPUC (1979) 25 C~ 3d 891, 909); ~nd 

b. Even if com?l~in~nt secke a reduction of non­
recurring ch~rges rctro~ctivcly ~pplied in itc 
situ~tion purcuant to its prayer for other 
appropriate relief, an ~w~rd of attorney's fees 
would be inappropriate. The Commission 
docs have the power to awar~ ~ttorney's 
fees from ~ common fund in D qu~si-judicial 
proceeoing (Consumer's tobb~, supra, 25 CA 3d 
907); however, there woulo oe no common fund 
in thiz case, ~nd ~ny ~ward of ~ttorney's 
fees would be ~~id from a fund created for a 
compl~in~nt's sole benefit, an illogicol and 
in~ppropri~te recult; 
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11. Co~?l~inant -is not entitled to ~ny relief. the 
co~plain~ is without mer~~ and should be clismizz~d without addition~l 

b~:den to the ratepayers or C~lifo:ni~; 
12. The $441 of the (uncle On d~p05it with the Commission 

relating to this case should be oisburscd to ?~cific ond th~ 

:e~~inins $15 disbursed to complainant. 
Discussion 

We ~grce with Pacific th~t compl~inant has not brought 
3 cause of action under Cod~ Section 1702.1.!/ Complainant and 

PAcific agree that certain zcrviccs were perfor~ed for which 
complainant was billed correctly under the tariffs tben in effect. 
Complainant's cl~im is that th0 rates were not rca50nable for the 
zcrvicc performed. Section 1702.1 provides for expeditious liti­
ga~ion of claimed violations of Sections 734, 735, and 736. Under 
Section 734 an oroer rnqy izzuc for payment of rcpar~tions on the 

4t ground of unreazonablenez~ only whcr~ ~ s~owing h~c becn m~de thot 
th~ Commission haz not previously, by formol fincing, declared the 
rate to-oe :easonabl~. Com2l~inant mak~s no such showing in this 

proc~eding. 

An application for. general r~te relief by Pacific would 
be th~ propcr !or~m for complainant to bring it~ COncerns. 

-------------- -------------~----..... ------------- ~ 
S~cause of the disposition which follows, w~ will not ~ 
~ddrcss the possible issue that Code S~ction 1702.1(0) provides 
that no attorney sh~ll represent any p~rty other than him5elf 

1/ 

under the exp~ditee complaint procedure. 
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Conclusion of Law 
Complainont hoz not stated ~ cause of ~ction ~nd Case 

No. 10919 should be dismissed. 
IT IS ORDERED that: 

1. Cose No. 10919 is dismissed. 
2. Of the $456 deposited with the Commission by complainant 

the Exec~tive Director shall disburse $15 to complainant and 
$441 to Pacific. 

after the 
The effective 
date hereof. 
Dated 

oate of this order shall be thirty days 

APR .~i 1~. San Francisco, California. 


