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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Fred H. Arm, Pan American
Marketing Systems, Inc.,

Complainant,
(ECP)
Case No. 10919
(Filed October 20, 1980)

vs.

Pacific Telephone Company,
a Corporation,

Defendant.

ORDER OF DISMISSAL

Frod H. Arm, president, and Pan American Marketing Systems, Inc., by
and through their attorney Fred H. Arm, (Arm) bring this complaint against The Pacific
Telephone and Telegraph Company (Pacific) and maintain the following:

1. Arm moved its place of business from the Seventh to
the Twenty-second f£loor of 110 Weszt C Street, San Diego, California,
and incurred phone installation costs from Pacific in the amount of
$456.

2. The complaint is brought under California Public
Utilities Code (Code) Section 1702.1, which covers expedited
complaint procedures:;

3. The rate charged for the installation is confiscatory,
excessive, unlawful, unjust, unreasonable, and discriminatory, as
established in Code Section 728, and pursuant to Code Section 729,
the Commission may, after hearing, investigate such a single rate,
and thereafter establish a new rate that is more in line with
acceptable and reasonable business practices;
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4. The rate charged by Pacific is confiscatory to
complainant by denying it cqual protection of the law as
guaranteed by the Fifth and Fourteenth Amendments to the Constitution
of the United States, essentially amountz to a taking of private
property without just compensation:

5. Thiz action againct Pacific will result in the enforce-
ment of an important right affecting the public interest by providing
a significant benefit to the gencral public and a large class of
persons;

6. Reasonable attorney's feces should be awarded to
complainant;

7. The Commiscion should issuce an order sotting aside
the previous tariffs and order a reasonable and just compensation
for the scrvices provided because they involve a de minimis
expenditure of labor; and

8. Complainant chould be compensated for time expended
in prosecution of this action.

Pacific filed its answer to the complaint on November 25,
1980 alleging that:

L. It did move the services of complainant as claimed in
the complaint;

2. Complainant was billed $456 in nonrecurring charges on
a hill dated November 17, 1979;

3. Complainant latecr received a credit of $15 in ¢onnection
with the touch-tone services it had previously paid, making the
net nonrecurring charges in question $441, rather than $456;

4. MAs attachmente to its anscwer zshow, all charges weore
in accordance with the authorized cffective tariffs at the time of
the service,

5. The nonrecurring charges were not solely for

complainant's change in location:
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6. Complainant fails to state a cause of action because
it does not seot forth any ac¢ct or thing done or omitted to be done
which is claimed to be in violation of any provision ¢of law or of
any order or rule of the Commission as regquired by Code Section 1702
and Rule 9 of the Commission's Rules of Practice and Procedure:

7. Any reduction in the nonrecurring charges for
complainant would be in violation of Code Sections 453 and 532;

8. Complainant has not specifically requested a reduction
in nonrecurring charges described in the complaint, but has requested
a change in the applicable tariffs which set the rates. However,
to the oxtent that complainant's requeszt for other appropriate
relief may include a reduction in the nonrecurring charges retro-
actively applied in its situation, Code Sections 453 and 532 apply:

9. Complainant secks to recover costs associated with

this action and the Commiscsion has consistently found thot it is

without authority to award the costs of bringing suit; and
10. An award of attorney's fees as requested by the
complainant would be inappropriate because:

a. 1If comploinant requests the Commisgsion to set
new tariff rates, the California Supreme Court
has recently held that the Commission's
ecguitable jurisdiction to award attorney's
fecs did not extend to such quasi-legislative
ratemaking duties (Consumer's Lobby Against
vonopolies v CRPUC (1979) 25 CA 348 891, 909): and

Even if complainant sceks a reduction ©of non-
recurring charges retroactively applied in its
situation pursuant to its prayer for other
appropriate relief, an award of attorney's fees

would be inappropriate. The Commission {
does have the power to award attorney's

fees from a common fund in a guasi-judicial
proceeding (Consumer's Lobby, supra, 25 CA 24 \///f

907): however, therc would be no common f£und
in this case, and any award of attorney's
fees would be paid from a fund created for 2
complainant's sole benefit, an illogical and
inappropriate result;
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11. Complainant-is not entitled to any relief. The
complaing is without merit and should be dismissed without additional
burden to %the ratepayers of California;

12. The $44)1 of the funds on doposit with the Commission
relasing £o0 this case should be disbursed to Pacific and the
zemaining $15 disbursed to complainant.

Discussion

We agree with Pacific that complainant has not brougnt
3 cause of action under Code Section 1702.1.3/ Complainant and
Pacific agree that certain services were performed for which
complainant was billed correctly under the tariffs then in effect.
Complainant's claim ig that the rates were not reasonable for the
sezvice performed. Scction 1702.1 provides for expeditious liti-
gazion 0f claimed violations of Sections 734, 735, and 736. Under
Section 734 an order may issue for payment of reporations on the
ground of unreasonableness only where a showing has been made that
the Commission has not previously, by formal finding, declared the
rate to-Be reasonablae. Complainant makes no such showing in this
proceading.

An application for general rate relief by Pacific would
be %he proper forum for complainant to bring 1ts concerns.

Bpcause of the disposition which follows, we will not y//,
address the possible issuc that Code Section 1702.1(b) provides

that no attorney shall represent any party other than himsels

under +“he expedited complaint procedure.
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Conclusion of Law

Complainant has not stated a causc of action and Case
No. 10919 should be dismissed.

IT IS ORDERED that:
1. Case Yo. 10919 is dismissed.

2. Of the $456 depocsited with the Commission by complainant
the Executive Director shall disburse $15 to complainant and
$441 to Pacific.

The effective date of thic order shall be thirty days
after the date hereof.

Dated ‘PR-dl H%NJ , at San Francisco, California.
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