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Decision No. 93214 'JUN 161S81 ----
.: BEFORE 'l'BE PUBLIC OTI!.ITIES .COMKISSION OF THE S'IAl'E O~ CALIFORNIA 

In the Matter of the Application of ) 
United Charter Service, Inc., for a ) 
Class '':S'' Certificate. to operate as ) Application No. 59806 
a Charter-Party Carrier of Passeugers,) (Filed July 11, 1980) Daly City. ) 

(File No. 98-A) ~ 

Eldon M. Johnson, Attorney at Law, for 
Oriitea Charter Service, Inc .. , applicant .. 

Condie, Lee and Gee, by Richard .J.. Lee and 
Stevens Condie, Attorneys at taw, for 
3. Mark Lavelle, protestant. 

James s. C14TP, Attorney at Law, for Lorrie's 
Travel 0; ours, Inc .. , protestant, and for 
O'Coono= Limousine Service, Inc., 
interested party. 

Dennis Natali, Attorney at Law, for 
A-I LimoUSine Service, interested party • 

OPINION ---.....,. ...... _--
On July 11, 1980 United Charter Service, Inc. 

~ited or applicant) filed an application for a Class B certificate 
to operate as a charter-party carrier of passengers. Its home 
terminal is 375 South Mayfair Street, Daly City, California. Applicant 
is currently a permitted carrier of passengers, holding operating 
authority under TCP 1114-Pwhich is limited to 14 passengers or less. 
By this application, applicant seeks to expand that capacity to carry 
25 passengers or less. The application shows that applicant currently 
owns seven Dodge maxi-vans,. five of which have a seating capacity of 
14 (excluding the driver) and two of which have a seating capacity of 
15 (excluding the driver). !be application shows total assets as of 
April 30, 1980 of $137,509 and total liabilities of $8~,030 • 
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. If granted the requested authority? applicant plans to 
order .a 28 .. foot microbus C:S, wh!ch with the back seat 'remo..ved to 
provide a luggage area, will carry 2S passengers. Applicant believes 
that this size bus will fill the gap between 15-passenger vans and 
36-45 passenger buses. Applicant's witness Itakura testified that 
the average size of the Japanese travel group he carries has declined 
from 2 S-30 people to 16 or 17 people. Under his current authority, 
he must run two vans for this number of people which consumes more 
fuel and requires two ~ides and two drivers, contributing to' overall 
greater expense. 

Three days of bearing were held before Administrative Law 

Judge Bernard Peeters in November 1980 and before Administrative 
Law Judge Mary Carlos in January 1981. The matter was submitted 
after oral arguments on Ja~uary 14. 1981 subject to the receipt of 
transcript which was filed on February 10, 1981. 

Two protests were filed, one by Lorrie's Travel & Tours, 
Inc. (Lorrie's) and one by J. Mark Lavelle, dba Dolphin Tours 
(Dolphin). Neither protest was timely filed under our Rules of 
Practice and Procedure, Rule 8.3. Motions were made that Rule 8.3 
be waived and the p-rotests received, and oral argument was beard on 
November 13, 1980. ALJ Peeters took the motions under submission:. 
Both Lorrie's and Dolphin participated in the cross .. examination of 
applicant and both presented witnesses in support of tbeir position 
that the Coumission should not grant the requested autho-rity. 

A further petition for acceptance of a late-filed protest 
and request for hearing was filed by Creyhound Lines. Inc. (Greybound). 
Greyhound's petition contains an offer to withdraw its protest provided 
that, if a certificate is granted. it be restricted to buses of Zs.. 
passenger capacity pursuant to applicant's proposal. Since applicant's 
proposal contains such a rest-riction on its face and since Greyhound 
did not appear at the hearing, we surmise that Greyhound has with-
drawn its protest. Further, since the purpose of the revised 

-2-



• 

• 

• 

A.S9806 ALJ/ec 

rules on protests was to reduce the number of spurious protests 
and protests made only for the sake of delay, and since both Lorrie f s 
and Dolphin participated fullY40Ul this matter, we will w&1ve Rule 8.3-
and accept the late-filed protests. 

facts: 
Lorrie's ~?test offers~to develop the following specific 

1. The financial fitness of the applicant, 4S well 
as the present financial status. of Lorrie's. 

2. Diversion of traffic that would result from a 
grant of the requested authority. 

3. Existing excess capacity in relation to cunently 
certificated carriers. 

At hearing, Lorrie's witness testified that Lorrie f s holds 
Class B charter-party carrier authority limited to vehicles of 
21 passengers or less. Lorrie's has nineteen vehicles of various 
sizes available for its charter work. Four of the vehicles were 
added in 1980 because of customer demand and to increase service 

power. Lorrie's testified that it bas sufficient vehicles to meet 
its current customer demand and that it would add' more vehicles as 
customer demand requires.. It went on to point out that Lorrie's 

shows a negative stockholder equity of ($66,924.89) and a net loss 
for the six months ended June 30, 1980 of ($22,213 .. 60). Lorrie r s 
alleges that its financial condition will be further jeopardized by 

the addition of another charter-party carrier such as applicant. 
Lorrie's closed by stating that the Commission had never informed 
it that its service was not satisfactory. 

Dolphin's protest states that it will offer evidence 

demonstrating that: 

1. Applicant is violating its present authority showing 
a total disregard of the Commission's regulations and 
is unfit to be entrusted with additional authority. 

2. Applicant is presently unlawfully operating in 
violation of II 103l, 1032 ~ $D.d 5401 of the 
Public Utilities (pU) Code_' 

1/ All refereuces are to the California PO Code • -
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3. Applicant operates over a regular route between 
fixed termini cba;g1ng (either direetly or, through 
an agent) individual fares. 

4. Applicant: presently owns and operates at least 
four p8.S$enger vehieles, seating more than fourteen 
passengers plus a driver" weighing more than 
7,,000 Ibs~ 1nviolat1on of 1 3384(b). 

At bearing in support of the allegation that applieant 
operates over regular routes between fixed termini, Dolphin testified 
that its tour escorts and charter bus drivers reported seeiug 
applicant's vehicles at least three times a week loaded with 
passengers from various Japanese Tour Operators Association agencies 
along the routes to Yosemite and to the Mystery Spot, near Santa Cruz. 

In support of the'allegation that: applicant is charging 
individual fares, Mark Lavelle testified for Dolphin that he personally 
bad run into four Japanese ,tourists who had been cbargecf $95 directly 
by applicant for a tour to Yosemite. Dolphin's price at that time was 
$50. Lavelle testified of one other instance reported to him of 
applicant's charging more money for a toar to Mystery Spot than Dolphin 
did and that applicant bad some sort of brochure. A copy was not 
produced aud it is unclear from the testimony whether the brochure 

I 

showed individual fares in this instance. 
Dolphin presently has a passenger stage certificate but 

owns no vehicles of its own, conducting its operation by chartering 
vehicles of other authorized carriers according to its need. '!'be 
certificate is limited to tours in the 3apanese language. 
Discussion 

The allegation that applicant is financially unfit is overcome 
by the income statement and balance sheet submitted by applicant. As 
of July 31, 1980, applicant shows assets of $140,,87S and liabilities 
of $80 ,359 witb a total stockholders' equity of $60 ,516. For the 
nine-month period ended July 31, 1980 applicant shows a net profit of 
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$21.966. The 3s~ertion of Dolphin :h.:lt ~pplic.:l.nt's business will 
falloff as much as 40 pe~ccnt to 50 percent ~s a result of our 
decision in the P~ci:ico matt~r (J. Y~rk ~vcll~ (Dolphin Tours) v 
Pacifico Creative Service. Inc. and J~??n Air Lin~s Com~nv, Ltd. 
Case (C.) 10732, Decision (D~ 92455 dated December 2,1980) is 
speculative and no· facts were adduced in support of this opinion. 

!he allegation that applicant is operating in violation 
of law by carrying more than 14 passengers in vehicles weighing in 
excess of 7.000 lbs. gross weight is also unproven. Applicant sub
mitted a weighmaster's certificate for its heaviest vehicle (8 

lS-passenger Dodge Maxi V~n. License No. lS9434~) showing a tare 
weight of 6,280 lbs. It was not sh~ what the weight of the vehicle 
would have been with passengers and their b~ggage. App-licant 's witness 
also testified that 14 was the maximum number of revenue passengers 
carried, although occasionally the tour agency provides a guide which 
brings the total people in the vehicle, exclusive of the driver, to 
lS. He testified th.at the tour guide was not counted .:ts a passenger. 
When applicant uses larger vehicles it does so on a sub-charter basis 
from other carriers authorized to use the larger vehicles and thereby 
operates under their authority rather than its own restricted authoX'ity. 
While § 5384 provides that permits shall be issued to carriers using 
only vehicles under lS-passenger seat~ng. capacity vehicles, we note 
that the Commission st.:l.ff appX'oved lS-passenger vans for United's use 
under its existing permit9 and this fact together with applicant's 
stntement that it does not carry more than 14 revenue ~ssengers is 
sufficient to convince us t~t no intentional violation of § 5>84 has 
occurred. If a violation exists, it is ~t most a technic.:tl one. 

Dolphin's claim th~t applicant is operating as a ~ssenger 
stage carrier by charging individual f~res ~nd follOWing regular routes 
is insufficiently docu~ented to support the claim and is denied by 
applicant. Applicant's witness indic.:tted th~t he had on ~casion 
collected moneys from individual passengers at the direction 0·£ the 
travel agency which had chartered his coopany but that he did not do / 
so when ch~r9ing for his own o~r~tion. Oolphin t

$ evidence in this r~~rcl oonsis~s 
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largely of Lavelle's recounting incidents tha~ others have recounted 
~o him but' only one incident in which he was directly involved. 
Testimony about tMt incident involving four J.apanese business:1en 
'Who had taken applicant I s charter to Yosemite,. was de'loid of 
documentation or precise detail. ~e cannot find on the basis of 
such remote testimony that: applicant was charging individual fares 
in violation of the terms of its permit authority. Applicant has 
also denied that it follows regular routes,. testifying that the 
routes depend on the ~ides or drivers or upon customer request. 
Usually the driver determines what route is 'to be followed, based 
on safety considerations. The record contains no test~mony which 
convinces uS to the contrary. 

Lastly, Dolphin contends that applicant is ~~fit because 
it has tried to evade the Commission's regulations by aiding,. 
abetting, assisting, or acting as the agent of an operator that 
should have a passenger stage certificate but does not.. Dolphin 
refers specifically to the conduct of "optional tours" as described 
in D.92455 in C.10732 (J. Y~rk L3velle (Dolnhin Tours) v 
Pacifico Creative Service, Inc~ ~nd Japgn Air Lines Companv) Ltd.). 
Dolphin bases this contention on three Commission st~ff letters ~o 
Japanese Tour Operators Association (JTOA) during April and May 
1979. Applicant has eestified that it is ~ ~mber of JTOA; and 
Dolphin asserts that as .l me'Cllber ~ i1: knew~ or should have known 

/ 

as a result of the staff advice in these three letters, that the 
operations conducted as opt:ional tours by JTOA members required a 

passenger stage certificate. By accepting charters from J!OA ~mbers 
which did not possess a passenger stage certificate, Dolphin contends 
that applicant was in knowing violation of the law. Dolphin 
recommended in closing arguments not only that this ~pplication be 
denied but that applicant's existing permit 3uthori~y be-revoked • 
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The issue of who aceually owned~ operated, controlled, or 
managed a system for the transportation of people in the Paeific~ 
matter was one which was hotly contested by several parties. It 
was not until December 2. 1980, in D.9245S we concluded 
that Pacifico, and not the v~rious ch3rter-party carriers, 
controlled and managed the passenger stage ~outes in question, and 
that as a tour promoter Pacifico cust use the correct class of 
carrier to provide the transportation. Therefore, it is only 
transportation provided after D.92455 for which applicant may be 

charged with knowledge that a passenger stage certificate is required 
if the transportation involves a ~lifornia 'intrastate passenger stage 
route. There is no evidence that applicant provided transportation 
services to optional eour customers after December 2, 1980. which 
would r~ire .:l passenger sUlge cert.ificotc under the ?.:lcificc rationale. We th~re-

fore have no basis for finding ~pplicont unfit for the ~uthority for which it D.P?li~S./ 
F'urt.'cr, there is l"lO b.::sis for conSidering rcvoc.:ltion of United's existing (luthori ty. 

We do, however, have a problem with the issue of applicant's 
need fo~ the certificate. Applicant's president was the only witness 
testifying on its behalf; no public witnesses were presented. The 
witness testified that he had concacted four Japanese tour operators 
to testify, but .all four refused. The witness staces that this is 
because two of the to~ operators have been sued by Dolphin in 
federal court fo:: alleged antitrust violations (C 80 3.$46; United 
States District Court. Northern District of California), and the other 
two do noe want to become involved because of this antitrust suit. The 
witness declined to name any of the four tour operators, contacted. 

The following exchange took place between applicant and 
counsel on direct examl.natlron on the ques~ion of need: 

"Q All right:. Would you describe for the record and 
for the Judge why the applicant here needs and/or wants 
the Class,B authority tOnt has been applied fo~ here? 

"A We like to have Class B license bec8l.!se customers 
want, asked to fill the gap between i5-passenger van 
to between big bus and also--
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ttQ . Now you use the. term 'big bus ~ f what clo you mean? 

"A Big bus mean 36, 'P, 45 passenger bus .. -"Now also even wide van, wide one van cramped and 
uncomfortable for more than 12 passengers. 

"Q. Are there any other reasons? 
"A If, if I get all, say, 14. 15 passengers tour,. I 
have to provide two buses wbich spends more fuel and 
bas to provide two guides and two drivers, it I s going 
to be more expensive; and also, more .Japanese travel 
group is reducing size from.average of 25, 30 to 16,. 
l7, that's average. 

''MR. CLAPP: Excuse me. 
I didn't--would you repeat that? . 

"'IRE WI"mESS: We 11 ,. the group in the old days used to 
be we had big group in one tour, I say about 25, 30 
~ople in a tour, but these days I think inflation 
affecting on this maybe tour, some people getting group, 
getting smaller and smaller which they charter us. 

"Some group is' maybe 16,. 20 average passengers in 
one group. 

"ALJ [sic] JOHNSON: Q. You have used the term old days, in 
the old days would handle a group of 25 or 30 passengers, 
what kind- of--

"A Tbe bus company could handle those group, they using 
big buses fQr even 14, 15 small groups, because no 
adequate bus size in those groups. 

"Q When we use the term 'big bus,' would you name some 
of the big bus companies, big buses that operate here 
in San Franc1$c~? 

tfA Falcon,. San Franciscan, East Shore, Charter Buses .. 
"Q Can you think of any others that handle Japanese 
traffic'? 

"A I believe there is more, but I am not too familiar 
with those." 

* * *' 
"Q. ADd if you could operate such a (25-passenger) bus,. 
would this help your passengers and hel~ yoar business 
in any way'? 

"A Yes • 
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"Q Would you explain ¥by or bow? 
"A '!he pas.eager fee1.. WIIOre comfortable with euqpgh 
roos,. and the customer likes to Nve the .xle,. vb1ch 
_pend two buses iDa-tead of one. 

"Q In other _yords,. 1f you get more than say 12 or l4? 
"A 12. 14,. yea." 

* * * 
"!It. JOBRSON: Q can you afford' to buy thi. bu? 
"A Yea. 
"Q can you afford to get the extra lnsurance that the 
size of this vehicle wdght require UDder the eo..ia.ion's 
rulea? 

"A Yes. 
tfQ Do you think this is the right thing for your business 
at this time? 

"A Yes,. I believe ao." (RT 55-61.) .. 
We have held that there is no req,uire.nt that tbe burden of 

shoving public convenience and necessity must be met by public witness 

testt.ony,. particularly in an application for a charter-party permit 
for a sigbtaeeiDg operation. We are particularly sensitive t~ the 
prob,lem of securing testimony of tour agents catering priJlarily to 
the Japanese tourist iudustry in view of the ODgoing legal dispute 
between Dolphin and various Japanese tour operators. 

In thi. proceediag,. we have an applicant who i. willing to' 

invest in larger eqUipment,. in a highly competitive Mrket,. t~ .. et 
the need that he perceives. While this testimony 1. not supported 
by independent evidence,. it appears to us a l!!!: .!!. indication of need 
for service. It does not 1IIlke economic _enae to cOlllldt capital to 
purchase of larger equ1~t unles. there i. a reaaoDAble expectation 
that thia equipletlt will be necessary to carry add.1t:l.onal revenue 
passengers,. thereby recovering the inveatment. 

Further, applicant _kes • atrODg ease for the efficiency 
of us:tng a a1.Dgle, large vehicle in lieu of two .• _ller ODeS. 'Ihe 
legislature haa declared,. with respect to the carriage of property • 
that it: ia the policy of this state to achieve increasingly efficient 
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• aae of .Dergy in the perforMnce of transportation aervices. (I 3502.1). 

• 

• 

While Dot aeparately articulated in the l.a.8enger Charter-Party 
Ca~iers' Act,. we can fiDd- no cOllpell1Dg reason Dot to apply this 

- . -... policy to our eODS1deratiOn of appl1eationa cODcern!D.g carriage 
of passengers. Accordingly, we fiDd- that there i8 & need- for the 
proposed service allcl-,nll grant tlie authority requested 1n the 
application. 

"iDd1.. of Fact 
1. taited presently holc1a. a J S384(b) charter-party permit,. 

aDd aeeks & Claas ~ certificate by th1a application. 

2. United's .tated purpose in Obtaining the eta •• ~ certificate 
is to offer charter-party service for groups of 25 passenger., _:It1mum" 
in a 28-£oot m1crobus which viII be purchased for this purpose. 
Solicitation of business would be primarily from-. although Dot limited 

to,. Japanese toariats arriving from. overseas. 
3. 'lbe application ~s initially protested by Lorrie's, by . 

J .. Mark Lavelle, dba Dolphin tours, and by Greyhound. GreyhoUD.d did 
not participate in the hearings and bas apparently dropped its protest. 

4. :riDA1lc1al fitness bas been demonstrated and applicant bas 
not been shown to be operationally unfit to possess the requested 
authority. 

S. United is vt'lling to> purchase & larger vehicle if the 
requested authorization is granted. 

~. A larger vehicle would preelude the need of two vehicles 
for groups of 12 or lDOre thereby saving both energy aDd operat1ng; 
eoata .. 

7. United has the ability ~ experience,. and fWDC1al resources 

to perform the proposed service. 
8. It can be seen with certainty that there is no possibility 

that the aet1v1ty iD queatiOl1 _y have a s1gnificant effect OD the 

envirOD8ent. 

,'. The followiDg. order .hould be effective the date of 
.1gnatUZ'e because there 1& & de.onatrated- publie Deed- for the 
proposed serviee • 
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Conelusions of Law 

1. PUblic need for the proposed service bas been dewxmstrated. 
2. the application should be granted to- tbe extent set forth 

belove . -
ORDEtt 
- r-' .-. -.-, --

I t 

IT IS ORDERED that: 

1. A certificate of public convenience anc! necessity to- operate 
.a a Class B- charter-party carrier of passengers, as defined in 

Section 5358 of the Public Utilities Code, from a service area 
encompassing a radius of forty air miles from- applicant's home terminal 
at 37S South Mayfair Street, Daly City, california, is authorized to 

be issued to applicant, United Charter Service, Inc. Service shall 
be limited to vehicles seattng 25 passengers or less. 

2. In providing. service pursuant to the certificate when issued, 
applicant sball comply with and observe, &1IOIlg. other things, the 
safety rules adm:luistered by the California Highway patrol, the rules 

and other regulations of the Commission's General Order No .. 98-Series, 
and the insurance requirements of the Commission's General order 
No. llS-Series. Failure to do so 1I8.y result in cancellation of the 

operating authority. 
3-. When the required, Califorr.da Highway Patrol clearances 

for the new larger sized vehicle(s) are reeeived' by the CODIIdssion's 
Passenger OperatiODS Branch and the evidence of adequate proteetion 
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~ against liability imposed by law is filed in compliance with General 
Order 110. 11S-Sert •• ~ the &DDual renewable certificate on Porm PE 695 
will be i •• ued by the P.ssenger Operations Branch under the authori-
zation of Resolution PE-303> approved July 29-, 1915. -

1his order ia effective today. 
Dated -JUti 161981 o· ,. California .. 

, .,,' 'ccm:nlSSODeii 
, , ... 

" 

~ 

" 

~ 
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