Decision 93233  LJUL 73188

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of
THOMAS X. JONES, IDA L. JONES, kis
wife, L. R. UNSER and IRENZ L. UNSER,
his wife, doing busizess as MOUNTAIN-
AIRE WATER COMPANY, for a cerzificate
of public convenience and necessity
to operate a public uzility system in
Mountain~Aire Subdivision, Tularxe
County.

Application 43303

dated December 2, 1980)

Application of L. R. UNSER, IRENE L.
UNSER, THOMAS X. JONES and IDA L.
JONES, doing business as MOUNTAIN-AIRE
WATER COMPANY, to sell and LARIAT
CORPQRATION to buy the water systen

iz Tulare County.

Application 58208
Filed July 10, 1978)
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Frank E. Jancko ané Susan Janoke, for lLariat
Corporation, and L. R. Unser and Themas X.
Jones, for Mowmtain-Alre wWater Company.,
applicants.

Carel and Joe Wianincham, Jess Lané, ,
Mrs. Luell Bakerx, Mrs. Lawson Farmer,
Weslev ané Kathrvn Price, Bill Airiacton,
Gordon Horswon, Stella Steventon, Xatherine
and William Garmex, Joe Taure, anc C.yce
Ferrell, L0r themselves, property owners
S S p— v
and nterested parties.

Lvan T. Carew, Attorney at lLaw, Sor <he
Commission stafsf.

QPINION

Iz Applicatcion (A.) 58208, Thomas X. and Ida L. Jones
and L. R. and Irene L. Unser (Jones and Unsex) seek authority to
sell and transfer the Motntain~Aire Water Company (Mountain~Aire)
20 the Lariat Corporation. The Lariat Corporation is whelly owned
by Frank E. Janoke (Janoko).

(Order Reopening Proceeding

v




A.43303, 53208 ALJ/ek/la

It appears Lrom annual reports filed by Jones and Unser
that 20 operating revenues had ever been received by Mountain-Airxe
and that no meters or fire hydrants had been installed by Mountain-
Aire.X/ on December 2, 1980 the Commission issued Decision (D.) 92453
which reopened A.43303. D.62331 cdated July 26, 1961 in A.43303
granted a certificate of public convenience and necessity to
construct and operate a public utility water svstem to supply <the
Mountain=-Aire subdivision, a 50-acre area located in Tulare County
approximately 35 miles east of Porterville and about 21 miles east
of Springville. D.92453 stated that A.43303 was reopened to consider
the following questions:

1. Whether the current Mountain-Aire water
system serves the objectives of public:
convenience and necessity.

2. Whether the operations of this water
gompany are ecoromically viabhle, both
from a present and future standpoint.

Whether the certificate of public
convenience and necessity issued iz
D.62331 should he suspended, canceled,
or revoked.

Whether Mountain-Aire, now owned by the
Unser and Jones Zfamilies, should be
transferred to the lariat Corporation.

Public Hearing

D.92453 directed applicants to provide a list of property
owners within Mountain=-Aire's service area, and further directed the
Commission's Executive Director to mail notices of the public hearing
in A.43303 and A.58208 to such property owners. The notices were
mailed to property owners of approximately 120 lots.

1/ Subseguent investigaticn shows that some meters and fire hydrants

e

nave peen installed.
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Public hearing was held before Administrative Law Judge
Mallory in Porterville oz March 31, 1581, and attended oy 15 owners
{or co-owne*s) of lots in Mountain-Aire's service area. Zvidence at
the public hearing was presented by Janoxo oz tehalf of applicants,
and by M. J. Purcell on dehalf of the Commission's Policy and Plamning
Division. Several property owners made oral statemeats at the hearing.
The Policy Dzvzsion report received in evidence as Ixhibit 2 was
furnished af the hearing to0 property owaers appearing at the heariag
S0 that they con’d furnish written comments to the uomnlss a. The
matters were submitted on April 30, 1981. Three written comments were
received. .
Evidence of Apvlicants

Janoko's testimony shows that the present water system
consists of a 50,000-gallon capacity tank located on Lot 83 of the
Mountain=-Aire subdivision, 7,496 feet of 4- $nd f-inch transite
pipe mains, two wells, six fire hydrants, a 25-£o0t sguare well
site, and a gasoline-powered pump.

There are three cabias (one under construction) in the
subdivision. There are no permanent residents. A number of
property owners use their lots as campsites. There are approximately
L0 to 60 saddle-type hookups, which accommodate hose lines to service
campsites. The fire hydrants are used by the United States Forest
Sexvice, without charge.

Mountain-Aire has collected no revenues Irom ilts water
systen. The two existing cabin owners have been billed in the
past, bdut have never paid for water service.

Janoko has operated the water svstem since its inception,
except duriang the last 1k vears, duriag which time Noble Zeeler, a
cabin owner, operated the system. BSeeler ran the pump at the time
he was using his cabin as he is the person "primarily using the

-

water system.” Prior £o the time Beeler operated the system, Janoko
e

made two Or thre
canks full.

txips per yvear to the subdivision to keep th
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Jancko testified that to this point ke has been furnishing
water as a c¢onvenience to the residents rather than as a water
company, primarily so that he could complete sale o? the lots in the
subdivision. The contractual agreement between Janoko and Jones and
Unser entered into in 1969 was that Janoko would acguire the 90 lots
then remaining in the subdivision, and upon completion ©of tke sale
of those lots, the water svstem would be transferred to Janoko.
During the interim period Janocke would run the water system.
Inasmuch as all lots axe sold or retained by +the original subdividers
and all second mortgages have been paid, Janoko wishes to comélete
his transaction with Jones and Unser. The physical assets of the
water system have already been +transferred from Jones and Unser o
the Lariat Corporatioen. |

The potential growth of the Mountain-Aire subdivisieon is
difficult 0 judge, depending or whether the Forest Service improves
the roads in the vicinity and erects campgrounds. The road
providing access to the subdivision has beexn abandoned by the FTorest
Service as a logging road, and no public entity is responsible for
maintenance and upkeep of the access zoad. There is no electrical
sexvice to the subdivision.

In response to a guestion frzom staff counsel whether
continued public utility status £Lor the water company is necessary,
Janoko replied that he feels he has a moral obligation to continue
the water system, and that ke would 2ot "want to be sted by Unser
ané Jones for not complying with our original contract.”

Janoko stated that he had several communications with
property owners after the notices of hearing were mailed. Some of
the propexzty owners assertedly would like to form a homeowners'
association to take over and operate the private road to the
scbéivision, and +o operate the water system.
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Policy and-Plarning Division zvidence

The Policy and Planning Division (staff) witness made an
on-site inspection of the facilities on August 27, 28, and 29, 1980,
and interviewed Jones and Unser, Janoko, officials of the Tulare County
Health Department, the Forest Service, and a local realtor. The
following are excerpts from the staff report in Exhidiv 2:

1. When interviewed, applicants stated that
the water company facilities are used
by lot owners who camp du:**g
summer. According to appl caﬁ
lot owne*s nring gasoline <0 2 'vate
the pump %0 fill the storage tanxk.
Alshough some 1ot owners apparently use
their lots and the water facilities
frequently, & Lot owners live out oI th

tate; 2 live out of the countryv.
Applicants feel the subdivision is
unlikely to be developed until the year
2000.

The on-site visit of Auvgust 28, 1980,
the Thursday be‘ore Labor Dav weexend,
found no campers at the subdivision.

D.62331L gra::;ng che certificate t©
build and oae: te the water system

tated that the system would a0t be
viable unt;l 80% of the lots were
developed.

It is clear that 80% of the lots haven't
been developed and iz stafli's view are
not likely %o be developeé in the fore-
seeable Zuture.

Janoko, in an interview on Avgust 27,
1980, listed expenses 0f $170 (property
taxes) and $50 (gasol;ﬁe). He stated
the company has never charged rates.
The- annual e:o*:s for vears 1979-1971
confirm the lack of revenues and ¢o 1ot
list the above expe“ses but show a
depreciation expense 0f $213 claimed
vearly.
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I% is clear that the company 2as never
been, is not wow,and can never be a
viable publi cilicy as ic p*esentlv
is used and ooe*ated. The owners' lack.
of control over the use of the systenm,
due to the remoteness and lmaccess~bxl*tv
€ +he site, precludes thelr ilizy
0 extract rates Irom the lot owners
through threat of service shut-off.
Conve*selv, she lot owners canneot
expect the provision 0f reliable water
service throuch ongoing maintenance
and iavestment iz the system by the
owners whern 20 revenues are collected.

mhe staff witmess concluded that Mountain-Alre Iis 20t 2
public utility, that it does not offer public ut ility sexwvice o
the public, and that it is unlikely to oflex public utility service
in the near future. Staff does not believe the certificate serves
the public need and necessity at the subdivision.

The staff witness recommended shat the certificate should
be canceled and revoked, as continued certification of this water
compaay may have the inadvertent effect of providing the purchasers
of lots with unrealistic expectations of the quality of service
provided. Policy and Planning Division believes this is detriment
£o <he pudlic interest.

Property Cwners' Views

At the hearing, oral stazements Of positiocn were nade by
several lot owners. They were princip 1ly concerned with the
protection of property owners in the period between revocation of
the certificate ané the formation of a mutual water company orx

homeowners' association to oOperate the water system. The propert

owners ask that we authorize the transfer of ~he water system to.
Janoko and that we c¢ontinue Mountain~Aire as a public utility for

sufficient time to permit the property owners to form a mutual and
£O acguire the svsten.

e B A £ A s (et
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mwo of the written responses were from parties associated
with applicants; Claudia J. Cnser, ownex of Lot 88, and Stella
Steventon, daughter of the Unsers. Mrs. Steventon expressed the
view that all parties would be pleased "if the cer=ification could
be transferred to Lariat Corporation at this time, the condition it
be revoked one year from this date, at which time 2 mutual watex
company, similar £o the one now operating ia the Camp Nelson Azea
we implemented by the property owners.”

Mrs. Uaser stated that, as & lot owner, "we would be becter
served if there was decerzification ©f the present water company upon
a successor ia she form of a mutual water compaay; and that che
ownership of Mountain=-Aire Water Company be transferred to lLarxiat

Corporation so it may be omerated as a private corporation.”

Carol ané Joe Winningham stated that: "We can see there
are outdated condizions with the Mountainm-Aire Water Company.
Howeves, we would like €0 see a transfer of the company <o the Lariat
Corporation. We wowld like to see a decertification by PUC only upen
a successor in the form of a mutual water company that would satis-
factorily maintain and meet the needs of the property owners.

Pernhaps a time limit could be set fox formacion 0F a mutual company.”
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On May 26, 1981, the Commission received a letter sigred
by Janoke sstating, in part, as follows:

"In the event of decertilfication, Lariat Corporation
would be willing to transfer to the 1ot owners of
Tract 203, xnown as Mountain Aire subdivision for
she formation of a mutual water company, the
following assets:s

"l. 25%x25 well site and Lot 83 of
Tract 263

*2. All lines and outless presently used
by Mountain Aire Water Co.

"3. 50,000-gallon storage tank

",  Two wells and pump supplying present
water source

"Lariat Corporation would transfer these assets to the
mutual water company at-no cost other than present

taxes and transfer fees. These costs should aot
exceed 3500.00.™

Discussion

It is appareat that the water company has zever functioned
in the manner in which it was originally coxnceived. 3ecause the
sale of lots in the subdivision was slow anc vecause the two
existing cabins are used only intermittently, the owners ol thr
water company have discontinued attempis wo 9ill for the water
service. Yo one is employed on-site to operate and manage vhe
water system. Operation of the pump has been dome as an
accomodasion by a c¢cabin owner. Maintenance and repair o the
water systex require a special trip by Janoxe.
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The evidence indicates that development ¢f the subdivision
has proceeded very slowly because of the difficulty of access and
lack of electxicity. Most curxent lot owners have 2o plans to build.
Many lots are for sale. With the exception of the three cabins, the
only use of the property by lot cwners has been as weekend campsites.

t is clear that the maia purpose for the curxent reguest
for sale and transfer of the water system is to complete the l2-year
old real estate transaction between Jones and Unser and Janoko.
Janoko has operated the water systenm during the lZ2-vear period.

| The lot owners are concerzned that there will be a hiatus,
during which no one will be responsible for the operation and
maintenance of the water system, 1f we rescind the water system's
certificate before the lot owners form a mutual water company or
homeowners' association to operate the water system. We do not
believe that immediate revocation of the water ¢ompany's certificate
will change the water system operation, which is casual at best.
Howaever, to furnish scme protection €0 lot owners, however meager,

we will authorize the transfer of the water system to Jancko, and

provide in the order which ZLollows that +he certificate issued iz
D.62331 will be revoked 60 days aster the effective date of this
order sO that property owners may have sufficient opportunity to
organize 2 mutual water company or other alternative to Operate the
water system.

The above action is consistent with the Commission's
certification policy for small companies set forth in Resolution

M-4708 acdopted August 28, 1980. Paragraphs (¢) and (d) ¢f that
resolution state that the Commission will:




td
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cancel unexercised certificates for
cperations unlikely to be viable
systens if develoued likewise cancel
certificates Zor constructed systenms
serving no0 customers when the owner
requests a transfer ané sale of the
utility which woulé not be likely to
result in a viable operation:;

support and promote the conve*s;cn o‘
wnviable or marxginal water itie

t0 public ownership or :heir mergers
with more viable entities when
opportunities arise and customer
service is morxe likel y ©0 improve
through such change than without it."

findings of Fact

l. A certificate of public coavenience was issued +to Jones
and Unser in D.62331 €0 construct and operate a public utility water
system in the Mowntain-Aire subdivision.

2. A water system was coastructed in the Mountain-Aize
suddivision consisting ¢f about 4,000 feet of maizn, two wells, a
storage tank, well sites, and a gasoline-powered pump.

3. The subdivision consists oI approximately 120 lots, all
of which have beexn sold, or have beexn retained bv the Jones ané
Unser families or by Janoko for their own use.

4. Only three cabins have beex bullt or are under comstruction
in the Mountaina-Aire subdivision si its ingeption. There are zno
permanent residents of the stbdivision.

5. There is no electricity to the subdivision.

6. 7Th s to the subdivision are in verv poor condition,
making it Gif€q +o reach the subdivision.

7. the lots in the subdivision have been offered
for resale.

8. There has been recreavional use by the 10% owners who
camp out for short nmeriods.
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8. Water usage by lot owners is sporadic. It is necessary
to Iill the water storage =ank from the wells by pumping hefore
water is avallable.

L0. Le gasoline~powered punmp is unlocked so <hat any lot
owner or the United States Forest Service Jay activate the pump
when water is needed.

1. Tkere is no on-size manager or cperator of the water

system.

<2. Iz recent months a cabin owner has operated the PUR on
weekends as an accommodation to Janoko.

13. Physical assets of the watmer company were =ransfexred
from Jones and Unser to Janoko several yvears ago.

14. TFor the last 12 years Janoko has operated and maintained
the water systen.

15. D.62331 states that applicants propose o render an
3-month seasonal servige between March 1 and October I tmder flat
rate and meter rate schedules. The seasonal £lat rate is $48 per
single~family residence.

16. Yo lot mholder or cabin ocwner in =he Mountaiz-Aire

subdivision has paid for water service in the sast 12 years.

17. Mountain-Aire has received no operating revenues during
the past 12 vears.

18. The only expenses incurred by Janoke for operaziom of
the water system are for minor zepairs, iastallation of several
of the pump, and travel costs =0 ané from the subdivision. _

19. Tuture development 0f zhe Mountain-iire subdivision will
be very slow because o0f the &ifficult roads =0 be traversed <o
reach the subdivision and because the subdivision has 2o electric
sexvice.

services <0 which hoses may be attached, gasoline for +the operation
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The water system is 2ot a viable public utility operatiozn

It serves only a very limited portion
of the lot owners on a sporadic basise.

No revenues have been collected for
Past services rendexed.,

The water system is not az economical
operation as it kas received no
operating revenues, nor has it provided
a return 0 its ownerse

d. There is no responsible person on~site
L0 manage or operate the water system.

2l. Public convenience and necessity does not require the
operation of VMountain-Aire as a public utility water system.

22, Property owners should have the opportunity to form a
public service district, a mutual water company, Or other appropriate
entity to operate the water systen.

23. The proposed transfer is in the public interest only o
the extent that it will continue operation of the water system as
a public utility until a mutual water company or similar entity can
be formed.

24. < can be seen with cextainty that there is no possibility
that the activity in gquestion may have a significant effect on the
enviroament.

Conclusions of Law

1. Authority should be granted =0 permit completion of the
sransfer of the water system from Jones and Unser to Janoko.

2. After a 60-day period in which property owners may forz
a public sexvice district, a muttal water company, or other
appropriate entity to operate the water system, the certificate of
public convenience and necessity origizally granted in D.62331 and
transferred herein should be canceled and revoked as, at that tinme,
public convenience and necessity will no longer reguire the
operation of Mountain-Aire as a public utility.

-1 2=
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3. These actions are consistent with Commission policy
erunciated in Resolution M=4708 dated August 28, 1980 con-
cerning certification of small water companies.

This authorization is not a finding of the value of the
rights and properties o be transferred.

Only the amount paid to the State for operative rights
may be used in ‘rate £fixing. The State may grant any number of

zights and may cancel or modify the monopoly feature of these
rights at any <ime.

CXDER

IT IS ORDERED that:
l. On or before August 31, 198l, Thomas K. Jones, Ida L.
Jones, L. R. Uaser, and Irene L. Unser mayv sell and transfer the
water system and other assets specified in the application to the

Laxiat Corporation.

2. As a condition of this grant of autho:ity,‘buyer shall
assume the publi¢ utility obligations oL sellex, shall assure
liabilicy for refunds of all existing customer deposits, and shall
notify the affected customers.

3. Within 10 days after transfer buyver shall write the
Commission, stating the date of transfer and the date the reguire-
ments of paragraph 2 were completed.

4. Buyer shall eithexr file a statement adopting seller's
tariffs or refile those tariffs under its own name as prescribed
in General Order Series 96. Rates skall not be increased unless
authorized by this Commission.

5. Before the transfer occurs, sellexr skall deliver %o
buyer, and buver shall keep, all records of the construction and
operation o£ the water systenm.

6. When this order has been complied with, seller skhall
hgve no further cobligations in comnection with this systemn.

-l3=
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7. Sixty days after the effective date of this order she”
cervificate of public convenience and necessity originally granted
in D.62331 and transferred to the Lariat Corporation by Ordering
Paragraph 1 above-+s revoxed ané canceled. ALl variffs axd maps
filed with the Commission by the Larias Corporation, coing business
as Mountain~Aire Water Compa:.y,“-’é’-zi‘ébf‘fvokec and canceled.

8. A copy of this order shall be served on all Lot owners
wno were notified of the public hearing in these proceedings.

This order becomes effective 30 days from woday.
Dated UL 71881 y &t San Tranciseo, Califeornia.
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MwComm:x.ss:.oners

Compisaloner n*chc~g D. Gravelle, beizg
nocoszarily absensy, did not particiyate
Cdn ko disposition ¢f this proceediug.




