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Decision 93498 . SEt> 1 1981 

BEFORE '!HE P'UBl..!C U"IIU'rIES c~SSIOS OF THE STATE OF CA1.!F~"1A. 

In the Matter of ~c Application ) 
of Robert F. POP? for' 3ll execption ) 
to the building :orato::iu:t::!~ Tulare ) 
~~. ) 

) 

John 'I. Beg.ley ~ Audley R. Campbell. 
J... C. Evans. Ca.rlos E. ~..o::riso::.~ 
and Bertha Hu teb.i:ls ~ 

C¢mp lai:c.a.nts , 

vs. 

Ge=ald Wedel, doillg busi.:l.ess as 
Pine Mountain Yater Co::;>any, 

Pine Mountain Ranch Propenv 
Owners Assoeiatioc., • 

V'S. 

Gerald Wedel~ do'in6 business ~s 
Pine Mountain 'Water Co:pany, 

s 
) 
) 

~ 
) 

I 
~ 
) 
) 

S 

~ 
~ 
) 
) 
) 

-----------------------------) 

Ap?~icati~ 59158 
(Filec Se?t~r 24, 1979) 

Case 10763 
(Filed July 26, 1979) 

G.:tse 10775 
(Filed August 24~ 1979) 

Jol'm ? Moran, Al:torney at L---.r~ for Gerald Wedel~ 
defendant: and res?O'O.c.ent. 

Alvin ~l Pak, Attorney at Lav, for the Coc=issioo. 
st:a~ ... 

OPINION ..... - ........ ---
Procedure 

In Decision (D.) 92643, dated J:J::r:.,.a:ry 21~ 1981, .... ·e issued 

an order to show cause (OSC) .:mel noeiec 0: hC3ri.."'lg to Ceralc "';e~~. .' 
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A .. S91SS et a1. ALJ/ub 

(Wedel) ~ doing business at Pine Mount:ai..l Wat:cr Cor:pauy~ that he appear 

and show cause why he should not be £Omld in. contempt of Ordering 

Paragraph.. 6 'of D.91806, dated May 20; 1980~ which p:-ovides that: 

"6. PM (Pine Mou:n~:i.:o.) sh.-lll i.."\Sull an 
additional stora~e ~nk with a capaciey 
of 4t least 64,OuO gallons ~s cxpedi
't:iously as possible? but no': later than 
ninety days .::.fter the effective date of . 
t:his order." 

The order was effective on May 20 ~ 1930. 

D.92643 was issued ~ c~junction with the affidavit of 

Senior Utilities Engineer Robert M. ~..olnn t1:-.at: no 64,OOO-galloo storage 

tank was i:l. evidence upon his persO""....al inspcct~on of the Pine Mountain 
(PM) service area on November 10, 1980. D.92643 and the su:,?porting 
affidavit were served upon Wedel a:ld the matter was heard before 

Administrative I.aw Judge (ALJ) Orville I. Wright i:O. Bakersfield,. 
California, on March 25, 1981. 

. . 
At the hea:i:cg, staff counsel moved to amend the OSC . 

(D.92643) and its supporting affidavit to add a second count of con
t<!mpt, n.:ll:Ie1y~· Wedel f s alleged failu:-c t:o eo:::p1y wit:h Ordering 
Paragraph 7 of D.91S06, dated Y.:ay20, 1980, which prOV'ides' 
t:h.at: 

"7. PM (Pine Mou:ltain) sha.ll file an as-~.:ilt 
system map prepared in compliance with 

. Section I.10.a of General Order No. l03 
• .. ,.rithin one hundred eigh.~ days after the 
effective date of this ordc::. If • 

In movi:l.g to .:lmCD.d, ::t:aff relies upon Section 1211.5 (b) ~ 
Code of Civil Proc:edt:re, which p::ovides ~hat: 
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A.59158 et ale ALJ/':J.b 

"§ 1211 .. 5. Rules to Construe, .A.mend, and 
Review Affi~it or Statemen~ of Facts. 

"At all st.?ges of all proceed.ings, ~he 
affi~~it or stat~n~ of facts, as the case 
may be, required by Section 1211 sh3.l1 be 
construed~ :J.mended, ~ud reviewed Olccording 
to the follO"~'"ing rules .. rr 

*** 
II (b) The court m:.y order or permit amend

ment of such affidavit or statement for 
any defect or insufficiency Olt o.ny stage 
of the proceedings, and the trial of the 
person accused 0: contempt sb.e.ll continue 
as if the affid3.vit or statement 'had been 
originally filed as amended, unless sub
stolntial rights of such person accused 
would be prejudiced thereby, in which 
event a rcas0n3ble postponement not longer 
than the ends of justice require, r:l<1y be 
granted." 

Staff r s motion was tentatively gr.:nted by the .ALJ " and the 
record was developed accord.ingly.. At the ~d of 'Wedel 's evidentia:;y 

present~tion ~~th respect to the first count, staff c~~el reminded 
counsel for Wedel that a defense to the sec~d count should also be 

presented.. Wedel therefore presented his defense to the second count 

in full. No request for a continuance WAS ::l3.de no:: did Wedel a::gue 

t~t he was prejudiced by having to present his defense at that time. 

Our revie-w of tr..at record pc::su.:;:.des ?-S th..'lt no substant~l rights of 
Wedel were or 'Will be prejudiced if 'We gr.:m.t t:.."'c ::lotion as Wedel made 

his defense of the additio::l.al cou:tt .;::.t the he.3.ring. The AU's ::uling. 

on the T:lOtion is affirmed. 
Issues 

The only issue ~o be dete~ed with ~espect to each 0: the 
contempts ch:lrged is whether the cv:i:.dencc convinces \,lS beyond :J.ny 

reOlsonable dOl.tbt th:Lt Wceel had the ability to comply ·Nith D.91806 
in the follOW'iIlg particulars: 

a. Install an .:tdditioDal 64,.OOO-g.:lllon storage 
t::mk,. and 

b.. File.an as-built system map prep.a.red in com
pliance with General O::dcr 103. 
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A.59158 ct .,,1.. AU/nb 

All other issues in the proceeding ~ve been resolved by stipulation 

of counsel .. 
S'tor.:tge Tank 

Wedel r s testimony on the s~oragc t.:mk issue is e..~t he 
sought: estu:::l.'ees of the cost of purcMsing .-:nd installi.."l6 OlD. addi-:
tio~l 64,OOO-gallon ~ on or ~~t Y~y 20, 1980, the date of 

D.91806. Those esti=atcs indicated en inseallcd cost of from 
$20,000 to $30,000. Wedel testified he did not have $20,000 be =ween 

the date of the order .:me the drJ.y of the hcari..'"lg,. nor cou.ld he bor
row tholt :m~t. Only i:l DecCt:lber 1980 did Wedel have cash in 

excess of $20,000. He received $72,000 by r~son of the sale of 

certain reel property and prom;?tly applied .. it to current: and 

delinqu~t: obligations. 
The ALJ took notice t~t Wedel was found to ~~e the 

financial ability to operate t..~e water system in D.89266, dated 

August 22, 1978, in A.57439, end that Exhibit E in tha:= proceeding 

showed sufficient financial strength to install the storage ~ 

at: issue here. HO"'w"cver, that finding :me financ1.al state:nent arc 
insufficient to pre-Ie the .:lleged contempt .:lS ~e requ1rc-...cnt to 

build was there predicated on the number of eusto=ers being 50 or 

more, a figure nOT; then reached .. 

IT; was not cntil Y~y 20> 1980 ~t D.91806 unqualifiedly 

ordered c~tructi~ of the additional 64 7 000-gallon storage ~ 

(with no condition about the nimlbcr cf customers). 'l'b:us, there 
:::ust: be evidence on cr beyond that date to show th.it. the order . 
and the ability to comply with the order coexisted if contempt is 

to be proven. (See Mos~ v Supe~io= Court, (1972) 22. CA 3c 706; 
Sorell v Supt;r"lor Court (1967) 248 CA' 2d 157 .. ) .. 

It is clear beyond any reasonable doubt that the order to 

construct the tank and the fina:c.cul ability to do so ea:mc together 

in December 1980 when Wedel held SOQC $727000 i:l cash.. His election. 

to satisfy other obligations with those funds rather ~ ~o apply 

them in p.n-t to his utility obliga.tions does not detract from his 

prove:l. ability to. perfom:. 
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We find Wedel to be in contempt of OrderiIlg Paragraph 6 

of D.91S06. 
As-jza'ilt Map 

. . 
,~taff testified and Wedel admits that .the. as-built map 

required by D.9l806 bad not been filed as of the date of hea.rtcg. 
Wedel asserts that be does not have the ability to comply 

because the only complete map is in the possession of a third person 
whose whereabouts is "Unknown. Wedel bas prepared a partial map, lack
ing the location of three valves or more, which he seeks out from 
time to time when he is on the property. In resp¢llSe to the question 
when a complete map could be prepared and filed, Wedel testified it 
would be t~rdtl to "right nOW' to come out and say I can do it in a 
week or 10 days or what. It (Tr. 168.) 

In our view of the record, the evidence falls far short of : 
establishing that Wedel could not prepare and file the requested 
~.p •. A~ 'most,the defense shows only some degree of incortV'enience 

to W~del in complying with the order. 

1).91806. 
Sanctions 

We find Wedel to be in contempt of Ordering Paragraph 7 of 

At the bearing, Wedel produced Duane T .. Call, a civil etlgi

neer, who had made an evaluation of the water requirements of Pine 
Mountain Water Company and recommended a plan of improvements . 
(Exhibit 11) . to meet those requirements. In brief, the proposal calls 
for placement of a 33,OOO-sallon storage tank in lieu of the 64~OOO
gallon unit required by D.9l806, plus development of an additional 
source of water supply equaling 35 gallons per minute. 

'!h.:ts plan was sponsored by Wedel, and concurred in by staff 
as appropriate improvements to the water system. Wedel ~estified 
that he owned a 33,OOO-gallon ta1lk and could finance the installa
tion of it together with the recommended additional water source. 
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In final sum=ation~ staff suggested the civil ~ineer's 
}?lml .loS an ~lt:e:::tlat:ive to the continu.ltion of the existing order 
and .lS a p.:lrtiAl purging of the fi:es it; recommended being imposed. 

We find merit in the staff positio::. and will offer it to Wedel, in 

harmony with. Section 1708 of t:he Public Utilities Code ~ as <l method' 
of purging ehe ewo conte:pes of which we find him guilty .. 

We impose a f~e of $500 for each contempt ~ $1~000 together. 
Findings of Faet 

1. D.91S06~ dated }'.ay 20~ 1980, required Wedel to install an 
additional 64,OOO-gallon storage ~ and to prepare .:lncl file an 
3s-built ~p with the C~ssion (Orde~ing Par~graphs 6 and 7;. 

2. Wedel ~d knowledge of the deciSion. 

3. Wedel did '::lot comply with Ordering Paragraphs 6 and 7 of 
D.91S06. 

4. The cost of complying with Ordering Par~graph 6 of D.91S06 
is frOQ $20,000 to $30,000. . 

5. Wedel received funds in excess of $30,000 in December 1980 • . 
6. Wedel r s defense of inolbility to comply wictl the order to 

prcp~re and file an as-built ~p is that his efforts to date have 
been unsuccessful. 

7.. Wedel,. having knowledge of the orde::: and the ability to 
comp 1y, did not: obey it as to O::eerillg Par.3.graphs 6 and 7. 
Conclusion of, Lsw 

Wedel is .:Lx: conte:npe of the Commission for .f.:liling to o1?ey 
Ordering P3ragraphs 6 .:md 7 of D.91806~ d;:tt:ed ~~y 20, 1930, and each. 
of them. 
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·o~·~· . ... 
~ - ~. 

o R D E R -- ---
IT IS ORDERED t:~ t: : 

1. Ccr~ld Wedel (Wedel) shall pay a $500 fine for c~ch of the 
cwo contempts within 30 days afte~~~.cffectivc d~te of hi~ or¢c~~~) 

0J?,..,;rI.;~ ~ ~ _.rf.-r-:7~ ux;:e,l-~ (;c) ~ <o.~. (q.,) /J:ct:+2. Wedel may purge-' 'hi:o.self of tnesc cont.<:mPts" -". ". . 
1\ 30 days after the effective date of this orde~fo~'l .lpplic.'ltion, 

in proper form with our Docl<ct Office" secking Co=mission approv.::tl 
to imple::lent systc::l improvements to ~-tle Mount.:lin Water Co:::rp.any as 
se~/fs~~h in Exhibit 11 of this proceeding (which would ~odify 
D .. ~. Such .lpplication sh4ll clearly Set forth Wedel's fiM.ncial 
ability to perform And s~ll co~ly with Section 1708 of the Public 
Utilities Code. 

(f,dT'niS order becomes effective 30 days from today. 
. Dated SEP 1 1981 California. 


