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In the Matter o:f the Application )-' 
of THE' PACIFIC TELEPHONE AND' ) " 
TELEGRAPH COMPANY, a corporation, ) 
for an order ,authorizing it to ) , 
enter into- a, financial lease. or ' ) , 
leasespertain1ng. to certain _ ) 
persona.l property. ' ,', ) 

----------------------------) 
o PIN I ON -------

The PaCific Telephone and Telegraph 'Company, (Pacific) 

requests an order from the Commisslon which·wifi allo~ the firm: (a) 

to sell certain comp,uter equ1pmentto- the'Utilities> teas::Cng 

Corporation (utC)" (b) to leaseback t~issame eCJ.uipment,pl~s ' 
" ',,' 

additional COmputer equ1pmentfrom uic, and (c) to-"enterinto~,>a ,_ 

"Corporate Lessor" agreement wi.tn Foremost,-MCKesson; 'Inc~. '\.nth 

respect to a separate set of computer, equipment.' Pac i f-ic, ' 
, - , 

specifically requests the Commission to either: ' 

1. Dismiss the firm's. application for lack 
of jurisdiction or " 

2. Issue an ex parte-order authorizing,the 
firm to sell utility 'property l:f':s,ted- above 
in accordance with Pub.lieUtilities, (PU) " 
Code Section 85-1 and toent-er into the-, two' 
proposed, agreement:s with Ute. 
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Notice of the filing of the app-lication',and the' amendment' 

appeared on the Commission's Daily ~lendar~ o,f September: '2'3:~ 
", . " 

1981 and October 9 ~ 1981.', No protests have been received:.,"· 

'lhe property involved in the proposedtransact1on's, , 
. - , , 

consists of a mechanized White Pages Directorylisting'retrleval" 

.sys~em. This equipment is used to reduce dt:t-ectory"assiS:tanee-

operator work time with a corresponding. red~etion' in ,the cost, ' 

of providing directory assistance services and an, improved': response' 
", .. 

time to subscribers t reques,ts for, directory ,lis,t1ngs. 'l'he' ' othe-r ' 

portion of the property consists of 'automa.ted> tape' ~i'bra;:te8~ 
,. 'r , 

. . ., ., "', 

associated tape devices, tape control un1ts~' d'1'skstc)J~ag~.control 
, , , 

• 
devices~ and additional IBM 3032 compu.ter system memory., lhe, 

automated tape libraries relieve computer p~rsonnelfrom most' 

tape handling and speed up the tape mounting and' dismounting 

process. The tape disk and' memory equipment" provide' for growth 

and replacement of obsolete equipment. 

Pacific, has submitted to the Commission two: d:istlnct 

proposed agreements. These agreeme-nes' are referred: to by-the, " 
'" ", " . 

applicant as the Traditional tease and the Corporate Lessor,:teas.e, 
j'l • 

and are attached as amendments to the application as' Exhtb:;i:t's F: 'and' 

G~ respectively. 
" .. ,', 
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As part of the 'tradItional Lease transaction' Pacific 

~uld sell to ULC approximately' $3 million of computer equipment. 

which Pacific has already purchased and' possesses'';: ULCwould, 

purchase an additional $5 million of computer equipment directly', 

from the manufacturer. Under the lease agreement" Paci'ftd:would' ' 
",,' 

lease all this equipment from OLC. 1b.e lease ,terms. ,would" be, for 

either five or seven years for each of, the- s.everal equipment 

sehedules. 'I'1tle to the eqUipment" under the lease,> woul.d~~e'held~ 
.' " 

by the lessor" ULC. The lease contains an option:::'to renew but no ' 

purchase option. 

PO' Co<ie Section 851 provides" in pertinent part:" th'~t: ," 

No public utility ••• shall sell' ••• mortgage'" or 
otherwise encumber the whole o'r any part\ of 
its ••• property necessary or useful in the , 
performance of its duties to the public ••• with­
out first having secured from, the, commission an 
order authori~ing; it to do, so'. 

Because Pacific proposes to sell compu1:er eqUipment which:ts'" 

admi ttedly necessary and -useful to, ,the company". it must ,ob-tain" 

prior approval from the Commission. 

Based upon the information" in the applicatIon,,, it 1s 

our finding tha.t the pr~posed sale-will not, hinder, P~cff1c-'~"ab1lity: 
to serve its customers. The- apj>licant contendsthatt~e': sale 'and',' 

proposed leaseback is in the public int'erest beeaus~ :Lt:>willred'uce 
'" . 

the need for increasing capital expenditures:a.nd;th~re'S\llt1ng 

','" 

,'" 
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, . . 

pressure on increased debt and/or e<tuity financing. at: a time when' " 

capital costs are at very high ~evels •. For these reasons. we have 

. determi'ned that the sale of. utility property proposed'::in conn~ctlon 
, r '. .~ 

with the Traditional tease should be author1zed·~· under PU· Code 

Section 851. 
. . . 

A second issue involves. Commission. approval of the· 

Traditional Lease itself. In its application~Paeif1:e· noteS: that 
, " , ",", > '" 

the Commission has.~ in three previous ca.ses,.. d:lsmissed'app11cacions' 

in which a utility proposed to enter into. an agreement, asa,lessee~ 
. r.' I I . 

Pacific's Decision CD.) 85874" dated May 25, 1 9761n· Application: 

CA.) 56467 CDecimus), Southern California Edison Company; '82 P'.U.C .. 

719 (1977) (nuclear fuel lease) , and Pacific: D.8333·3; d'atedAugust 
• r • ", 

20 .. 1974 in A. 55095 (lease of improved real· property). ,', .Tb.e 
", ,"', 

applicant relies upon the Deci'IDllsdecision because that case 

involved the lease of computer equipment. 

In the cited decisions., the Commission held,that, , 

generally .. it does not have jurisdiction over transactions in· which:· '. 

a utility is a lessee. For the. reasons stated in' those'opinion~", we 
. \' 

find that: it is not necessary for'Pacif1ctoobtain'Commission 
.' "0"' .. 

authorization to enter into, the Tradi·tional Lease.. We· note, that the, 

'" "\' 

., , 
, . " 
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present ease is distinguished from those, cited'because it·'invo,lves",,·· 

the sale of utility-owned property and' therefore dismissal o:f'tb.~· 

application would be inappropriate. 

The second proposed transaction~.1nvo,lving the: '''Co,rporate, ' 
• t, , 

Lessor Lease" ~ is, raciically different than the f:t'rst tr.ansaction .• 

This transaction also involves computer equipmen,t: wb.ich:Pacifie has 
, " '. 

already purchased and possesses,,. in this casenearlr~'4miltion 1 
worth of equipment. Foremost ~ McKesson~' Inc. ~ wo1ll.d·'purchase an' 

additional nearly' $4 million of eCJ..uipmentfor, use: by . Pacific.·. The 

transaction is framed in the format of a sale and leaseback:" 

superficially· like the Traditional,. Lease .. but· the simi'l~ri,tY:'~d's 

there • 

The Corporate Lessor Lease has been drafted to. take·, 

advantage of investment tax credits 'recently enacted1nthe, federal 

Economic Recovery Tax Act of 1981 .. P~ L. 97-23~ 9'5 'STAT,' "72; This, 

statute expands the opportunity for investment tax credits ,in· 
, . " " , 

leases and drastica.lly redefines what constitutes a lease-for' 

the purposes of the statute. ~ P.L. 97~34~ Sectlon 201 (a.)..: 

(amending Section 168 (f) (8) )~' 198:1 U. S:~CODE CONGREsSIO~AI.. & .' 
. ". .. 

ADMIN. NEWS No. 6 a.t pp 45-47 (sta.tute), 252-54: (Se~.' ~l>~'" No:~ 

97-144), and 393-95 (H. Conf .. Rep'. 97-215). 1'b.e·statutea.lso- " 0 
," . 

allows for the claiming of tax credits forsalelle~sebackson 

equipment purchased in 1981 prior to enactmencof th~" 8:eat,ute ' 

-5-, 
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even if the lease was entered into after enactment o·~fthe·stae\lte ... 

Because of. a dea.dline set in the statute forcomp.letion,'· of such'· 

transactions ~ Pacific has requested exp·edi tedcons.1derat:ion'of ,this 

application. .'. '. . , ....... " .. . 

The changes embodied in the . Economic Recovery· 'I~X'Act' 

of 1981 do not alter the Commission's seatutoryauthor1cyor its': 

responsibilities. Specifically',. the characterizat1onof atransac­

tion as a lease under the- federal tax law does not mandates:imilar' 
, , .. ,'. ~ 

characterization by the Commission. In· the;present'case ... the·terma, 

of the proposed Corporate Lessor Lease' are so different from,_ the 
. .. 

proposed Traditional Lease,. or other customary lease. agreements::, 

that the Commission choos.es. not to' characterize it as 'a'leas,e 

notwithstanding the provisions of the federal tax law. 

Onder the proposed Corporate Lessor Lease,' Pacific, the, 

"lessee", would retain title throughout the lease periodS. to-all the. 

equipment covered under the lease. (Exh.ibit,. G,. Sectlon2 .. page, 4 .. .) 

During the lease periods, all that will be transferred' to:' 

Foremost - McKesson .. Inc. the " lessor It , 'is a security interest in 

1:he equipment. The lease period's are either fiveo%' seven yea.rs., for .. 
I' ", 

each of five equipment schedules. At the' end , o,f, each lease' period .. 

Pacific would have an option'to purchase al10£ the equipment: in'the 

schedule for $99 per sehedule ... ·. or'a, ,total of $49:5." G:tv~n:thefa~ts. 
," 'r ' 
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",,' . 

, 
that Pacific will retain title to. the equipment during: the lease' . 

perio.d and that 1.t has th.e o.peion at the end of the,lea~e perio.d:' to: 
" 

purchase over '$17 million of computer equipment for less than $500.: 

we cannot characterize this transaction as, a,: sale~nd leaseback' 

analogous to the Trad:itional,Lease di.scussed: above:. 

Functionally~ the Corporate' Lesso.r Lea.se operates like 

a loan. In exchange for approximately $',14 mill {'on to be~ provided' 

by Foremost - McKesson~ Inc. to Pacific. Pacific ,would 'giv',oa:' 
. , .. , '. 

Foremost - McKesson~ Inc. a'securityinterest,in the computer 

equipment and would'make "lease'" payments' :as-. 'described in: th~, 

agreement. 

The PU Code provides that a utility must obtain 

authorization from the Commission prior to encumbering' utility 

property. '!his s tatu'tory requirement is contained,'in PO Code 

Section 851. In addition,. PO Code Section 818: providesln, ,pertinent 

part that: 

No public utility may issue ••• evidences of. 
indebtedness paya.ble at periods'of more 'than, 
, 2 months after the, date thereGf,. 'unless •• ,.it 
shall first have secured from, the commiss i'on, 
an order authorizing [the indebtednessJ. 
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, , 

.Based upon the above analysiS,. we ,have, determined: that the <proposed' 

Corporate Lessor Lease is an "evidence of inde'i>tedness'" wi,thin the­

meaning of PU Code Section 8:1 S'. Aceo,rd'ingly,., the cOmm£.s.s.ionhas.' 
.' ' 

jurisdiction to review the proposed',Corporate Lesso'r' Lease-
, , 

. ,,' .. . 

ind'ependently under both PU Code Section, sst and' Section'S,1 S~ 

As noted above,. Pa.cific' s purposes iu,eneering',1nto ' 

the Corporate Lessor Lease is to reduce the need,for1ncreaa.1ng 

capital expenditures and to take advantage of' the: investment tax , 

credits availa.ble under the Economic Recovery Tax, Act of t9S;1. 

::Based upon information supplied by Pacific,. the Revenue: Requirement 
. "', . 

Division has determined that the cost of this cap-italtoPacifie 

will be 16.5% per year taki~g.1nto consideration the' tax ,benefi ta. • 

Because this is lower than the rate generally 'ava1.1~b:le on~~p.i'tal .. 

markets,. the Division has no o1>Jeetion'to Pacific' ente~ingintO:"the 

proposed transaction. However,. the Division, reserves, 'the right 'to 

reconsider the reasonableness of any expendituresres1llt:1ngfrom, 
, , 

t:his t:ransaction in future ra.te proceedings. ' 

In a letter dated October 14,., 198:1JO Pacific requests 

the Commission find that the usury provisions set forth in the 

California Constitution,. ArticleX'V,. Section 1 do, not apply: to .. 

ei-eher of the two proposed, transactions •. 'Under the plenarye powers, 

granted to the legislature by Article- XI,I,Sect1on' 50f,.the '. 

-8- , ., 
", , , 



, ... ~. -.',' 

. " . 

. ~ .... , .. ;7 

• 

A.60928 R2../JB:/RZE1WPSC 

California Con8titution~ the Legislature is auchori'zed to confer 

additional consistent powers upon this Commission as :rtdeems: 

necessary and appropriate,. unrestricted by any other provisions of· 
, . ' .. 

1:he California Constitution. 'lb.e Legislature has . conferred upon ' 

this Commission the authority to regulate the creation..1>YPubl!e .' 

utilities of all evidences of :i.ndebtedness~ including. .th.e'assumption 

by public utilities of a:ny obliga.tion or liability asguaranto1:";. and' 
" ", 

to prescribe restrictions and conditions as it' deems reasonable and' . ., . 

necessary (PU Code Sections a16. et seq.) .. Under the:plenarypowers' 
.' > 

granted to the Legislature in Article- XII". Section> o,fthe 

California Constitution,. it conferred, upon this Commiss.iotl 

comprehensive and exclusive power over the 'creation. bY-public 

utilities of all evidences of i~d'ebtedneSS,.ineludtng> the as's'Wllp-tion, , 

by public utilities of any obligation or liability as,' guara~tor,,;, . and 

t:he California usury Laweannot be app'liedas' a restriet,1onon this " 
. ," ... " ' " . 

Commission ~ s regula.tion of such guarantees by-public, ,uti,li.ties. 

'rh.U8~ if the usury limitation contained in Ar.ticle XV" ~c·t10,n 1 0:£ 
. . ., 

the California constitution is exceeded,. but~the transaction-is. 

authorized by this Comm1ss:ion~ applicant utility .1ts·assignees~. or ' 

successors i.n interest will. have no occasion toand;ea~noea~sert 
any cla,1m or defense under the California Usury-Law.. Persons 

collect:ing. interest under Pacific's obl,1gatlons and· 11abil:L.t.ies:'as 

guarantot" are not subj eet 'to the' California: Usury: Law', sane d: OtlS ~" .. 
• '\'1 " 
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Findings of Fact 

1. Pacific Telephone and Telegraph Company- (Pacific).,.. a ' 
. , . 

California corporation,. operates as· a publicutility,~~der'the 
. " ' 

jurisdiction of this Commission. 

2. Pacific proposes to sell to· the UtllitiesLeasing ',' . 

Corpora.tion certain computer equlpmentdescribed'1n'Exhib;it F 

(Traditional Lease) which is currently owned: by Pacific •.•... 

3. Pacific proposes. to sell to- Foremost- McKesson"',Iric:. a 

security inter.est in certain'computer equipment described in Exh:tl>it 

G (Corporate Lessor Lease) in exchange for' approximately $14 .. ' 

million. Pacific will also agree toa series of "leasen'payments to' 

Foremost - McKesson,. Inc. over a seven year periodaa;' pare 0,£ th1~ , 

transa~tion. 

4. The availability of both the Traditional Lease and the 

"c,rporate Lessor Lease" as means of. financingPac:ifie"s,: use of 

the property reduces the need for increasing· capital ,expenditures-
'. ' 

and the resulting pressure on increased'debt, andlor. eq~i:ty finane'ing. 

at a time when capital costs are atvery'highlev,els~ 

5.. There is, no known opposition and no· reasons t,o delay' 
" .-

granting the authority requested. Ii. 

I, ." 

"' .. " 
" ,~. , . 
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, 'Concusions of Law 

1. A pu1>lie hearing is not necessary. 

2. The Commission has jurisdiction, under P.U .. COde ,section·' 

aS1 to authorize the sale of utility property described in the' 

Traditional ~as.e. 

3. the Commission does not have jurisdiction over the 

Traditiona.l Lease described in Exhi1>it F to the: amendment to the' 

application filed October 7~, , 98,1. 

4. The Commis.s.ion has jurisdiction unde-r both, PUCode, Section 

851 allQ Section a18: to authorize Pacific tots,sue a security 

interest to Foremost - McKesson'~ Inc. and to enter into-the, 

_ agreement described in Exhibit G to the amendment,.,totheapp;liC8.tion 

iled October 7 ~ , 981 (Corporate Lessor Lease), with' , 

Foremost - McKesson~' Inc. 

5. In accordance with F .. U .. Code Section 1904:(b)~ Pacific' 

must pay to, th.e Commission a fee for a certificate authorii,ing' 
\ ., 

" 

, . ' 

the issuance of evidences of indebtedness aspar,t 0'£ the Corporate 

Lessor leas e. 

6. The authorization granted here-in is for the purpose< 

of this· proceeding only and is not to be, construed:asindtc~tive' 

of the amount of expenditures" if any, ,under the',Leaseswh1,ch., 
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'shall be approved as p.roper operating. expenses' in current or 

subsequent: proceedings for the determination of just and reasonable' 

rates. 

7. The application sbould be granted,· to' the extent; set' 
", , 

forth 1n the order which follows. 

ORDER ----- ..... 
IT IS ORDERED that: 

1. The Pacific Telephone and Telegraph'Company (Pacific), ~ 

on or after the' effective date of· thi$ order ~ is,authori'zedto 
'J. 

sell the property described in Exhibit F (Traditional' Lease? -, to, 
. . 

the amendment to the application filed' OC.tober 7'~ '198:1 ,ill' accordance 
• • > - , • , <' 

with the terms and conditions set forth in this ,amendment to: ,the 

application. 

2. Pacific is authorized to enter into an agreement, 

substantially in the form of the, docunentdescribed', in Exh.lbd:t',G . , 

(Cc>rporate Lessor Lease) to the amendment to: theapp.11cation filed, 

OctOber 7~ 198.1. 'lhis authorization willbecomeeffectiv~ , 

immediately when Pacific pays· $14836.50' .' to,the' CommiSSion,. the fee 

set by P. U. Code Section , 904(b). 

-12-
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3. Except as' set forth 'in paragraph two;~th18ord~~ will.,' 

become effective immediately. 

Da.ted· Nov. 3,. 19S1 

"'., 

~ a.t San Fr:ane1$eo~Cal1·forn1a~· 

1'1' 
~. 't 
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