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Decision _ 93724 NOV 13 1981
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA'

In the Matter of the Application )
of SOUTHERN CALIFORNIA EDISON
COMPANY and PACIFIC GAS AND
ELECTRIC COMPANY for a Certificate
that present and future public
convenlience and necessity require
or will require the participation
by Applicants and others in the
construction and operation of six
new coal fired steam electric
generatin% units, to be known as
Units 1, 2, 3 and 4, at a site in
Nevada known as the Harry Allen
Generating Station, and as Units 1
and 2 at a site in Utah known as
the Warner Valley Generating
Station, together with other
appurtenances to be used in
connection with said generating
stations.

Application 59308
(Filed November 30, 1979;
awended January 7, 1980,

February 6, 1980, and
May 17, 1980)

(See Decisions 91968 and 92654 for appearances.)

INTERIM OPINION

In this decision we address the application by
Environmental Defense Fund (EDF) for compensation for its
participation in the Harry Allen/Warner Valley Energy System
(Allen/Warner) certification proceeding. EDF's application

ralses two issues:
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Whether the Commission Ras authority o compensale
public participants in our proceedings £or thelr
attorney and witness £fees, and other reasonable
expenses (participanc Lees), and
(2). Whether EDF is eligzidble f£or compensation in thi
proceeding.
First, we £ind that we do have the general authoricly
to compensate public ﬁarticipan:s in all proceedings before the
Commission. The California Supreme Court had previously linited

ouvr authority, ian the Consumers Lobbv Against Monopolies v Public

Utilities Commission decision (1979) 25 C 34 891 (CLAM). CLAM

found authority to compensate participants in quasi-judicial
zeparations cases, while denying such authority in quasi-legislative
ratemaking, based on what appears after close analysis to be a two-
part test. The legal portion was based on ¢ertain intrinsic
differences between the two proceedings. The policy portion found
administration of compensation procedures to be infeasible in rate
cases, but practical in reparations cases.

We conclude that CLAM no longexr Limits our authority,
although we do £ind that certification proceedings are predoninately
quasi-legislative. We reach this conclusion because we believe we
have resolved Qgég's policy concern. Comaission Rules of Practice

and Procedure Article 18.5, and proposed Article 18.6, presented
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today in Order Instituting Investigation (0IL) 100, contain
procedures which ensure our ability to administer compemsation
awards.

Since CLAM, <he Commission has created procedures for
awarding participant fees in electric uvtility cases involving
the federal Public Utilicy Regulatory Policies Aect of 1978 (PURPA).
Coumission Decision (D.) 91909, as amended by D.92602, created
Article 18.5 of the Cémmission Rules of Practice and Procedure.
Azticle 18.5 p:ovideé a procedure by which we evaluate the policy
contridbution and financial hardship to participants {a PURPA-related

cases, and determine when and whom to compeasate f£or parcticipation

Costs.

In this Decision, and im OII 100, we 2pply our rience

with PURPA standards to other proceedings before this Commission.
As described below, Article 18.6 will ultimately provide a set of
procedures for considering participant fee awazds in all
Commission proceedings.

ticles 78.5 and 18.6 require that a participant's
position be "adopted, im whole or in part” before compensation
i3 to be available. This adoption test is eritical =o our
procedures, because it ensures that ratepayer zoney will be expended
only when a participan: has significantly contriduted to an actual
Commission decision or ordexr. We will not award compensation

zmerely £or creative or meritorious efforts.
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The Allen/Warner application, however, was withdrawn
by che utilities exceptionally late in the proceeding, alter all
evidence had been taken. In the interest of eguity, EDF and all
parties and appearances may Zile briefs discussing whether the
special circumstances iz A.59308 justify a narzow exception o
ovr strict adoption requirement. EDF carries a substantial buzden
to demonstrate that the special ¢ircumstances of this case should
allow for recovery. .
Background
The Allen/Warner project called for mining coal at the
zon coal field ia southern Uzah, on the zim of 3Bryce Canyon
National Park. Some of the coal would have been transported by
slurry pipeline to the site of the 500 megawatt (MW) Warner Valley
power plant 13 miles southeas:t of St. Geozge, Utah. The zest of
the coal was to be slurried to the site of the 2000 M4 Harry Allen
£acility 25 miles northeast of Las Vegas. The propements of this
ti-billion dollar project were Pacific Gas and Zlectric (PGE&E),
Southern California Zdison (SCE), the Nevada Power Company, and th
City of St. George. PG&E and SCE wotld each have neld a 40% and 2

25% interest in Harry Allen and Warnex Valley, respectively. PG&E

and SCE sought from the Commission a certificate that pubdlic
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convenience and necessity required the construction of this
extensive energy system in A.59308 (as required dy 2U Codle
Section 1001).

Apart from the Sierra Club and Toward Utility Rate
Vormalization (TURN), which made ozly brief appearances, ZDF was
the only party to oppose Allen/Warner ia the Commission's
certificacion proceeding. Hearings lasted 105 days; ovex 10,000
pages of transeript wére f£illed and close =0 300 exhidits were
submitted. EZDF participated in almest all proceedings, conducting
thorough ¢ross-examination of applicants' and staff's witnesses.
EDF developed and presented through Lts technical witness the
"ELFIN" computer model, which permitted sophisticated manipulacion
of variovs supply and demand hypotheses in testing che need for and
financial impacts of the Allen/Warmer project. The essence 0% the
EDF position was that alternative electric energy supplies werTe
available to the utilities at f£ar lower cost and that consequently,
Allen/Warner was not necessary. 7<The Commission stafi also relied
vpon the ELFIN model in its analysis of the operazional and
£inancial impacts of Allen/Warnmer, compared with potenctial

alternatives.
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PG&E ané SCE ultimately sought dismissal of A.59308.
They requested that cthe Commission mot reach a cecision on the
necessity for Allen/Warner. On March 3, 1681 we issued 2.92757,
which dismissed A.59308 without prejudice and without discussion

£ the merics. ‘

Ordering Paragraph 3 of D.92757 provided that:

Cn or before March 23, 1937 EZavironmental

Defense Fund may £ile a zmemorandum of points

and authorities concerning its request for

attorney fees and expert witness fees. All

other parties may respond to the memorandux

of points and avthorities on or before

April 7, 1981. .
In response to this invitation, the question of the Commission’s
power to award participant fees ia A.59308 was briefed by EDF, PG&E
and SCE jointly, the California Znerzy Resources Conservation and
Development Commission Zznergy Coxmission), and this Commission's
staff.

Positions ¢of the Parties

EDF contends that certification proceedings ave quasi-

judicial within the meaning of CLAM. EDF relies £irst on Ligzon

Specialized Hauler, Inc. v Interstate Commerce Commission (6th

Cir. 1978) S87 F 24 304, 315-316, whewve the Court of Appeals

states: "It has long been held that an application of a moter
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carrier for a certificate of public convernience is such an adiudi-
cation and therefore covered by those requirements [e.g., the
adjudicatory provisions of the Administrative Procedure Acc].” EDF
states the ICC applies general principles of public convenience and
necessity to specific proposed conduct of a specific applicén: aad
determines whether the conduct shall be allowed. ZDF contends that
power plant certification proceedings before this Commission are
"exactly the same” ané therefore quasi-judicial.

EZDF also cites numerous Califormia cases To demonstrate
that adoption of a general plan {e.z., a zoniag plam, disctrice
boundary lines, general professionmal stazndards) has been deemed
quasi-legislative activity, but that ruling on specific departures
from general criteria or measuriag specific conduet against gemeral
standards is a quasi-judicial function (e.g., issuing zoning
variances or landfill permits, or conducting professional discipli-~
nary proceedings).

EDF points to the Commission's decislion in D.91968
(Suly 2, 1980) to adopt the Energy Commission's supply and demand
forecasts as bdinding Iin A.59308 proceedings as an inscance of quasi-~
legislative activicy. EDF then argues that the Commission’'s
deterxzination whether a specific proposed project fLits into the

Energy Commission's forecasts is quasi-judicial activicy.
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EDF claims that the language used by the Commission in D.91968
demonstrates this. There the Commission szated cthat "all che

rezaining issves...including need...must de adjudicaced by this

Comuission under the authoricy set forth in Public Ucilities Code
Section 1007 ...." (Mimeo at 3; empkasis suppliec by EDF).

EDF also assezts that the crief policy reason in CLAM

against authorizing attorney fee awards, tae difficuley of isolating

contributions in a sprawling rate case, does not staand as an
obstacle To an award here. EDF argues that its positionm,
contribucion, .and success are all clearly idemntiZfiadle iz
case.

The balance of EDF's argument is directed towaxd
demonstrasing that it is entitled to attornmey Zees under the
substantial benefit, common fund, private attorney general, and
vexatious litiganc theories. EDF also details the areas where it
believes it detected major errors in applicants’ and our stafl's

presentations.

The Energy Coummission did not submit legal analysis.
Bowever, LT supports EDF's request for compensation, pralising
EDF's ELFIN computer model as a "pioneering work™ for comparing

conventional coal plants with other altermatives. T2e EInergy
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Commission notes that EDF alone actively fought against Allen/
Warner, stating that "EDF's professional delfense of {zs position
contributed to the CEC staff's £inal conclusion tha:t preferable
alternatives” to Allen/Warner do exisc,

Applicants devote the great bulk of thelr brief L0 an

effort ained at demonstrating that EDF's presentation was

irrelevant, methodologically invalid and based on £alse

assumptions. SCE aand PG&Z awgve that EDT has misconstrued
testimony and the ipportance of certain erroxs and that, in eny
case, EDF did not prevail because applicants abandoned Allen/Warner
for reasons unrelated to EDF's preseatation. Applicants argue that
the Lssuance 0f a certificate of public convenience and necessity
is & quasi-legislative decision, emphasizing this Commission’s

decision in In re Barrett Garages, Imc. (1954) 53 CPUC 351, 352:

"It is elementary that the granting or withholding of a certificate
of public convenience and necessity is a legislative act which rests
in the discretion of this Commission”. Applicants arzue that CLAM
makes Lt clear that certificate proceadings are altogether
issimilar to reparations proceedings: <there is no plaintiff or

defendant; no responsive pleading to an application {s required; no
vested rights are at stake; there 1s no "winzing” or "losing” narty;
and the certification proceeding is prospective in its focus, just

as a rate case 1s and just as reparations cases are not.

-9-
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The Commission's szaff also argues that certification
proceedings are gquasi-legislative, peointing to the sasme £actoss
applicants. Stafl also disputes whether any theory, whether
substantial benefits, common fund, private attorney general, O

vexatious litigant, is mruly appliicable as a basis for an attorzey

fee awarzd Iin this case.

Disecussion

I. THE CLAM DECISION

LIz is appropriate to set forth in detall our considera-
tion of CLAM. Our interpretation and applica:iop of that important
Supreme Court decision have strengthened our resolve to develop
effective procedures for adminiscering participant fee awards in
PURPA cases (Article 718.5) and now in all Commission proceedings
(proposed Article 18.6). We find that these procedures meet the
requirement set forth in CLAM Lor Commission exercise of authorit

o de e

to award participant fees, so that CLAM does not pronibit our
declsions todsy.

CLAM contains the most recent statement by the California
Scpreme Court concerning the Commission’s authority to awazd fees to
public participants. CLAM dealt only with two types of Commission
proceedings, which the decision characterizes as "quasi-judicial

reparations proceedings” and "quasi-legislative ratemaking
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proceedings.” The CLAM decision f£inds that the Commission's
avthority differs in these two types of proceedings. The legal
portion of the CLAM distinction was based on the differences between
proceedings in which the Commission primarily performs legislative
functions - "quasi-legislazive" proceedings ~ and those ia which the
Commission acts primarily as a court - "quasi-~judicial" proceédings.

The second basis was a policy concera for tae problems then

anticipated by the Commission in administering programs to awaxd

participant fees.

We £irst consider the quasi-judicial/quasi-legislative
distinction. AL thelr most extreme, the two functions can be
differentiated readily. Justice Holmes of the United States Supreme

Court drew the distinction:

A judicial inquiry investigates, declares,
and enforces liabilities as they stand on
present or past facts and under laws supposed
already to exist. That is its purpose and
end. Legislation, on the other hand, looxs
to the fucture and changes existing conditions
by makizng a new zule, to be applied therealfcer
0 all or some part ¢f those subject to its
power. The establishment of a rate is the
z2aking of a rule for the future, and therelore
is an act legislative, not judicial....
Prentis v. Atlantic Coast Line

- 5 - . ’
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In CLAM, the seven justices agreed after coumsideration
of each type of proceeding chat ratemaking proceecings are
predominantly quasi-legislative in nature, while reparations
proceedings are predominantly quasi-judicial. The court split
sharply, however, over the authority available o the Commission ir
those two types of proceedings. Justice Mosk's prevailing opizion

neld the Commission had authority to award participant fees i

quasi-judicial reparations cases but not in quasi~legislative

ratemaking cases. Three justices (Richardsoa, J., joined by Clark
and Manuel, JJ.) would have held the Comuission lacked auvthority to°
award fees in quasi-judicial as well as quasi-legislative cases.
three other justices (Newman, J., joined by 3ir¢, c.J., and

Tobriner, J.) would have given the Commission power to awaré fees
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in quasi-legislative as well as quasi-judicial cases. &/ No
justice agreed with all of Justice Mosk's analysis.

The Commission recognizes the complexity of the quasi-
Judicial/quasi-legislative distinction, and the difficulty the
court encountered when applying Lt o evaluate che Commission's

authority. We therelfore have scrutinized the language of CLAM

seeking guidance for today's decision.

Justice Newman's parcial dissent disputes the distinction
between the two categories. He emphasized that "quasi-
legislative” ratemaking s actually quite similar to complex
civil litigation. 25 € 3d at 918-19, His commenss concerning
the court~like procedural requirements 0f a fair hearing in
federal administrative actions apply as well to proceedings of
this Commission. Chapter 9 0% Part | of the Califormia Public
Utilicies Code (Sectioms 1701-1795) seszs forth requiremeats for
the Commission's "Heariags and Judicial Review" which {zmclude
hearings (Article 1), renearings (Article 2), judicial weview
(Axticle 3), and witnesses (Article 4). The Commission has
issued Rules ¢£ Practice and Procedure, codified in Title 20 of
the Administrative Cole, which provide for implementation of
these legislative mandates.

On the other hand, there are ways iz which all PCC
proceedings are "quasi-~legislative.” Most {mportantly, the
Comnission may include revisions in izs broad policy directives
within an order in a proceeding which must otherwise meet

"existing dizectives. In such cases, the Commission
"legislates" a new framework, them “"adjiudicazes" rights and
responsibilities under that framework, disregarding the
framework in place when the proceeding bdegan.
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We note first that Justice Mosk's decision appears on
ts face to be a narvow one. He consistently refers only to
reparations and ratemaking proceedings, and not to quasi-jiudiclal
or quasi-legislative proceedings zenerally., A strict reading
of CLAM therefore renders it irrelevant to the cerzification
proceeding tnderlying this decision and today's 0Il. Zowever, Zo

ensure that our decision addresses the Court's congerns, we

¢considered the quasi-legislative/quasi-judicial distinction in

this case.

Justice Mosk's opinion contrascs reparations and
ratenaking proceedings. He identifles six characteristics as
partial justification for the different treatmen: bdy the cours:.
In Part II of his opinion he discusses reparations cases:

{1] chere are identifiable parcies plaintiff
and defendant; [2] the Commission acts as a
trvier of fact, [3] applies zules o0f law =0
those £facts, and [4] renders a decision
adjudicating vested interests [5] in which
there are clear prevailing and losing parcties.
Moreover, [6] successful reparation actions
before the commission may resule in the
creation of a common fund that is availadble for
satisfying an awazd of attormey Zfees.

25 C 3d at 908.

A cocparable listing is made in Parc 11l for “"quasi~
leglslative ratemaking proceedings" identifying six characteristics

contrasting with those just described. (25 C 38 909-10) Firsc,
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there are no identifiable parties plaintiff or defencdant. Second,
the Commission does not try facts in the sense o0f deing requirzed to
select anong conflicting assertions, but £inds facts which may nelp
form a comproumise among these assertions, which is used to defin
the best approach to be taken in order o protect the composite

"public interest.” <Third, ratemaking does not adjudicate preseatly

vested interests by applying facts to legal frameworks, c¢reated

through legislative or quasi-legislative processes, but {asstead
changes (or at least may change) the existing framework of
interests and expectations. Fourth, determinmation of these
interests i{s purely prospective ia application. TFTifzh, the
composite nature of £indings means that "[i]solating che
contribution of each ¢of numerous interveners is likely to be
impossible...."” Finally, no fund is created which can readily be
drawn upon for fee awards.

The Supreme Court might have relled on these contrasting
sets 0f charactezistics, standing by themselves, to justily
differing treatment by the Commission. However, Justice Mosk does
not base his conclusion solely on these legalistic distinctions.

Before limiting the Commission's authority in quasi-legislative
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ratemaking proceedings, he also addresses what are cast as sharply
contrasting administrative burders. This policy discussion is
ceritical to our interpretation of CLAM's application.

Justice Mosk discusses two policy arguments against
awarding participant fees. First, he rejects Commission claims that

public interests were adequately represented by stafi. The

underlying Commission decisionsgl had quoted wich approval an

earlier Commission decision:

The participatiorn of consumer and public
interest groups, such as TURN and EDF, is not
a new phenomenon. Over the years nany groups
and dedicated individuals have appeared and
participated in our proceedings. Such
participation is to be coumended, and even
encouraged. We have reserwvations, however,
about encouraging such participation by means
of financial incentives. Pursuant to Sections
307 and 209 of the Public Utilities Code we
have assembled a legal and technical stafs

to assist us in the performance o0%£ our duties
and exercise of our powers. As the staff
points out {in its memorandum, the awarding of

2/ Appl. of Pae. Tel. & Tel. Co., D.88532, 83 CPUC 477 (March 7,
= and D. ] C2UC 484 (March 7, 1978)(CLAM).
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costs would require the people ¢%f California
to pay for representation twice; once as
taxpayers and again as ratepayers.

Apvpl. of PG&E, D.84902

(Sept. 16, 1975), 78 CPUC 6338 az 749.

Justice Mosk flatly rejected this argument, noting that "the

cozmission staff camnot fully and adequately represent all facets
0f the public interest, and in some insctances...iz may £all to
discern the ratepayers' rights. Public intexest interveners
therefore £I1l1l a gap in the ratemaking process.” (25 C 3d at 911.)
"Moreover, the staff is subjeet to imstitutional pressures chat can
create conflicts of interest; and it is circumscrided by signifi-
cant statutory limitations, such as lack of standing to seek either
rehearing or judicial review of commission decisions” (Id. at
908.)

Justice Mosk then considerd the administrative
feasibility of making awards in these two types 0L cases. Ve
refer to this as the policy test in CLAM. The Commission had
argued that administering participant fees would posc severe
difficulties. Justice Mosk reiected this argument with respees £o
reparations cases:

Nor are we persuaded that peruzitting attorney

fees in quasi-judicial reparation cases will

cause a plethora of administrative problexs

by opening the "floodgate of public participa-
tlon." Adzministrative problems are not novel
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in the commission's adjudicatory proceedings,
and we are confident that it can 30lve these
problexns effectively under Lts rule-making
power .... [T]he decision to awazd attorney
fees will, of course, lie in the sound
iscrecion of the commission, reviewable only
if & clear abuse of that discretion Is shown.

25 C 3¢ at 908.
Justice Mosk did lend crecdence to this fear in cthe consext of

cases, however.

For the reasons stated [above]l, the resuls

[0f awarding intervener fees] aight well be

an administrative quagnire, and the
consequences...would go far dbeyond the
circumsctances presented in this case. The
decision to include such 'pudblic parszicipation
costs' in ratemaking proceedings is more
appropriately within the province of the
Legislature.

25 C 34 911=12 (footnote
omicted).

Summarizing our reading of CLAM, it appears that Justice
Mosk differentiated reparations and ratezaxking on two general
grounds. Tirst, he used the six legal criteria descridbed above
to £ind weparations to be a quasi-judicial activicy, and rate-making
o be quasi-legislative., Secomd, in partial gzreement with fears
then expressed by this Commission, he found that a potential
"administrative quagnire" justified denial of the Commission's
authority to award participant fees in quasi-legislative ratemaking

cases.
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II. APPLICATION OF CLAM.

As discussed above, we read CLAM to have relied on both
legal and policy analyses to differentiate the Comzission's
authority in reparatioas and ratemaking proceedings. 3Zecause the
Commission has adopted procedures to administer participant fee

claims, any proceeding will now meet at least the policy test for

manageabilicy of participant fee awards. CLAY did not address

situations in which it might be feasible o admizister fees in a
quasi-legislacive proceeding, whether cextificazion, OII or
ratemaking.

In view 0f our action in D.91909, the Commission believes
that it is now appropriate to comsider participant fee awards Ia all
Commission proceedings. The need for full and effective public
parcticipation exiscts réga:dless of their characterization as quasi-
judicial or quasi-legislative. Turthermore, application of the
complex legal portion of the CLAM test will often prodice an

ambiguous characterization of the proceeding uader evaluation.
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To demonstrate the problems in applyiag the quasi-
judiclal/quasi-legislacive test, we will set forth éu: attempt O
apply 1t to certification proceedings. We Tepeat our Selief that
this half of the two-part CLAM test does not control.

The Legal Tesc

Certification Proceedinzs have identifiable marties

plainticss and dezendant an o=ay fnave Qtler »articidants
0T ¢lasslIladle as PLALNCLIZS Or cézencancs.

Cercification proceedings may contain the equivalent

of identifiadble parties plaintiff and defendant. A vtility seeking
a certificate may be analogized to a party plainziff in a civil
action Zor declaratory judgment or a quiet title action, ia that
it proposes a project, has a definite plan, and stands ready o
act 1f the requested legal ruling or authority is granted. It
is also true that where ‘there are parties which £latly oppose
the granting of a certificate, such parties 3tand in the role
oL defendants, much as EDF did in this case.

However, not all partiles participate on this dasis.
Iz this case our own staff was also involved, just as it is involved
in ratemaking cases, in an attempt to help the Commission determine
where the public interest truly lay. The staff cannot de

categorized as a plaintiff or defemdant. In addition, wmlike
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reparations cases, which involve only a customer and the utilicty,
certification proceedings by their very nature invite th
pacticipation of many parties which cannot be categorized as
proponents (plaintiffs) or opponents (defendants) of the project.
For exanmple, an envirommental group may n0t completely oppose

a project like Allen/Warmer; it may seek only to mitigate cerzain
environmental Iimpacts. A local citizens' group may seek only

to have transmission lines rerouted. Such interveners cannot be
called plaintiffs or defendants.

2. The Commission acts as a cuasi-legislative gatherer of
factes.

CLAM distinguishes between the Commission acting as a
quasi-judicial "trier of faget,” and acting as a quasi-legislative
fact gatherer fSree to draw its own factual ¢onclusions. The quasi-

legislative role predominates in certification proceedings.

in certificacion proceedings applicants, staff and public

participants each present their interprecation of cthe facts.
However, the Commission remains f£ree £o base 1:ts decisioz on a
single interpretation, or on an independent combination 0% any or

all interpretations. Thls is broader discretion than that granted

Lo MOST ¢ourts.
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3. The Commission maxes both cuasi-iudicial application
oz tacts to Law and broacer cuasi-legislative ractual
determinations.

Although the Cozmission £inds Zacts in certification
cases in a quasi-legislative manner, they are applied both quasi-
judicially and quasi-legislatively. The Comxission reaches Iits
conclusions dy applying the facts Zound concerning the proposed
project, such as the amount and cost of supplies to be made
available, to the exiéting legal framework of official state demand
préjections. This is a quasi-judicial decision. The Comaission
more broadly applies £facts to decide such questioas as the ¢osT
and environpental Iimpactc of the proposed project. These are quasi-
legislative decisions.

We start with the knowledge that power plant certification
proceedings conducted by the Energy Coumission are ladbelled
"adjudicatory hearings” by scatute. (Pub. Res. Cole, Section
25513.) Within Califormia's regulatory scheme, the Znergy |
Commission L3 charged with promulgating state electricity demand
forecasts for use in facilicy plaaning (Id., Sections 25300-253C3).
This closely resembles the quasi-legisiative act of developing and
adopting a land use master plan. With chese forecasts in place, and
after certain other qﬁasi-legisla:ive hearings have established -
general siting criteria, the Energy Commission then holds an
"adjudicatory hearing” to cetermine whether a certificate

auwthoriziag comstruction should be issted.

-22-
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In the Allen/Warner ce:cification proceeding, this
Comnission followed a similar procedure. The PUC deteruined in
D.91968 to accept the Znergy Commission’'s demand forecasts as
binding in Allen/Warner proceedings. We stated that "all tk
remaining {ssues facluding need... must De adiudicated...under this

scandard.” EDF contends that a certification process is a classic

exanple 0f the judicial precess of applying facts 2o pre-existing

law.

We £ind instructive the analogles to be found Iin the
California land use cases cited by EDF. The California Supreme
Court has held that "[t]lhe adoption of a general plan is a

legislative act.” (Selby Realty Co. v City of San Buenaventura

(1972) 10 € 34 110, 118. In City of Rancho Palos Verdes Estates v
Cisy Council of Rolling Hills Estases (1976), 59 Ca 3d 869, 882-8S,

the Court of Appeals addressed the problem of administrative action
which has both legislative and adjudicatory aspects. The court
stated: “[Tlhe presently applicable test of adjudicatory or
legislative character of local government action...is the dominant
concern of the action taken.... [Where] the dominant concern of the
action... is narrow and private rather than broad and public, the

action must be viewed as adiudicatory in nature..” (Id. at 835)
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We also note EDF's reliance on Ligon Specialized Eauler,

Inc., suvra. The United Stactes Supreme Court held cthat in hearings

before the Interstate Commerce Commission Zor a ROLCOr carrier
certificate of public convenience and necessity under Seczion 207,
subdivision (3), of the Interstate Commerce Act (former 49 U.S.C.

Sectlon 307, subd. (a), repealed in 1978 by P.L. 95-473, Section

4(b)) were subject to the adjudicatory hearing requirements of the

federal Administrative Procedure Act (APA). (Riss & Co. v. United

States (1951) 341 U.S. 907) BHowever, proceedings inveolving the
issuance of a motor carrier certificacte determine narrow factual
issues, such as the adequacy of existing service for a particular
commodity on a specific route, particular shippers’ needs, the
effect of new competition on existimg carziers, anéd, most
importantly, the "fitness" of an applicant and the inherent
advantages ¢f his proposed service. The framework and standards
for decision are relatively f£ixed by the narvow factual issues.
This is a quasi-judicial process.

Ovr decision maxking process in certification proceedizgs
involves more than a narrow application of facts to law in the
clagsical judicial mode. Omce we have made the benchmark quasi-
Judicial decision that a proposed project conforms to the officially

adopted forecast, tiere remain many facts that are considered
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on a quasi-legislative basis. These include the cost of the
project, its likely impact on rates, operating and cTeliability
factors, safety, and environmental impacts. The range for exercise
of our discretion i3 very broad. There is no Zixed framework

of narrow £factual issues which governs the declision-making process.
Our process Iis quasi-legislative on these questions.

4. Certification proceedinzs have prospective apolication,
in a manner-  found quasi-legislative in CLAM.

Justlice Mosk contrasts "adjiudicating vested interests”
with making ratemaking decisions with prospective application only.
On this ground, certification resembles ratemaking, aand so would be
quasi-legislative under the CLAM test.

It can de argued that the "vested interests” of all EDF's

nembers and supporters in ¢lean air and a healthful environzent, or

utility shareholders' "vested interests"” in securing and selling

power, or even utility customers’' "vested interests" in dbuying
power, are "adjudicated” when a project such as Allen/Warmer is
reviewed. However, all these Iinterests are prospective and
contingent, rather than presently vested. These ¢ontrast with
reparations cases, in which the utilities are claimed :to have
present wrongful possession of money or goods belonging to
complaining parties. The CLAM decision found this distinction

between present and prospective rights to dbe critical.
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5. The frequent attachmenr of condicions to cercificates

prevents icentililcation of clesr orevai..ag anc losing

parcies. :

Unlike ratemaking, certification proceedings may produce

one of two clearly distinguishable zesults: a certificate of peblic

convenlience and necessity may or zay not be Lssued. Ia this regazd,

the applicant utilities either prevail or £ail. When public
participancs have argued against a certificate, thelr positions can

easily be seen to have been vindicated or rejected at the end of =

proceeding. Surely EDF would comsider ftself to have scored a
"clear~¢cut victory” had the Commission denied the cerczificare,

thereby preventing the utilitlies Srom bullding Allen/Warner. Suck &

certification decision might therefore be quasi-judicial under this
element of CLAM.

Typically, however, certificates are granted subject to

conditions. These conditions are applied after g quasi-leglslative

evaluation ¢f the record by the Commission. ZTlements of

participants’ positions may appear as condicionms. In zhese

¢ircumsctances, attactment of g condition may comstitute che

adoption, in whole or in part, of participants’' positions sufficient

to justify compensation under Articles 18.5 or 18.6.
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Although a participant may have "prevailed” on the
individual point covered by a condition, it is5 unlikely that every
one of a participants’' proposed facts or condizions will de adopted
in a certification decision. Absent such complete victory,
certification proceedings will produce composite results of the type

found quasi-legislative in CLAM.

6. Yo identifiable fund o0f monev was created.

As In rate c¢ases, no identifiable fund of momey is
extracted {rom the utilities which can readily be tapped to pay
participant fees. On this ground, CLAM would label cextification
proceeding quasi-legislative.

7. Summary

Qur 2pplication of the six elemeats of CLAM's legal
test to certification ?Eoceedings leads us to comclude, on balance,
that such proceedings, are quasi-legislative in nature. We reach
this conclusion despite the fact that we can eavision sitvations
where the certification process would apvear to be eatirely quasi-
judicial, except for the prospective application of the decislon
and the lack of the creation of aa identifiadle fund of zoney.

For example, where our staff and other parzies did not intervene,

a certification matter could very closely resemble a quasi-iudicial

case.
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Thais does not end our analysis, nowever. The close

attention paid to underlying policy considerations was an important

element in Justice Mosk's prevailing opinion. The CLAM case mus:
be viewed against the Comzission’'s cthen strident opposition to
authorization £or attorney fee awards because of administrative
difficulties. We believe that we have now resolved those
difficulties, as outlined below. ’

B. The Policy fesc

Within his complex CLAM opinion Justic Mosk made a2 clear,
firm statement abou:t the California Public Utilities Commission:

The commission 1is a state agency of
constituctional origin with far-reaching duties,
functions and powers. (Cal. Coms:s., art. XII,
Sections 1-6.) The Constitucion confers broad
authority on the comzission to regulate
utilities, in¢cluding the power to £ix rates,
establish rules, hold variovus types of hearings,
award reparation, and establish its ouwn
procedures. (Id., Sections 2, &4, 6.) The
comxmission's powers, however, are not restricted
to those expressly mentioned iz the
Constitution: 'The Legislature has plenary
power, unlimited by octher provisions ¢f this
congtitution but consistent with this arcicle,
to confer additional authority aad jurisdiction
vpon the commission....' (Cal. Const., art.
XII, Section 5.)




. A.59308 EXEC/JE/RZE/WPSC

Pursuant to this grant of power the Legislature
enacted Public Utilities Code section 701,
conferring on the commission expansive authority
to 'do all things, whether specifically
designated in [the Pudblic Utilities Act] oz
addition thereto, which are unecessary and
convenient ' in the supervision and regulation o
every public utility irn California. The
conmission’'s authoricy has been liberally
couscrved. [citations omiszted] Additional
powers and jurisdiction tkat the commission
exercises, however, 'must De cogunate and germane
to the regulation of public utilities...’
[¢itations omitted]

25 C 24 at 905-906
[ezphasis in opinion)

Afrer setting forth this basic assumption in Lavor of the
Commission's authority and discretion, Justice Mosk restated the
general principle that the Commission's judicial powers include
"equitable jurisdiction as an incident to its express duties and
authoricy.” (Id. at 907). Discussing the reparations case before
the court he found "persuazsive reasons for holding that the
coumission likewise has equitable power to award attorzey fees Zrom
a2 common fund in such circumstances.” (I1d.) However, the Courc
tltinmately rejected the Commission's authority to grant fees in
ratemaking cases.

We believe The result in CLAM must be viewed inm light of
its history Lif these apparent discrepancies are to be resolved.

As discussed adbove, the Commission pleaded with the Court not to
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bestow on us the power to award rarticipant fees. 1In the Commission
decisions appealed to the Court in CLAM, we had especially stressed
the adainistrative difficulties we expected to face in ﬁsing such
power. At the time we asserted that those difficulties would be
{nsurmountable.

Justice Mosk's opinion focuses 20T so much on any
Jurisdictional bar to participant fee awazds byt rather on the
difficulty of applyiné court-developed attorney compensation
theories to the administrative setting. As set forsh in Pars I,
above, Justice Mosk uses strong language to contrast the complexity
of rate cases with the relative simplicity of reparation
proceedings. As we have shown {n our application of the legal test
to certification proceedings, the quasi-judicial/quasi-legislative
dichotomy reveals nore about administrative difficulties than it
does about intrinsic differences in the two types of cases. is
suggests that, once those administrative difficulties are solved,
.the dichotony'’'s usefulness disappears.

Qur thoughts in this regard are bolstered by two portions
of Parc IV of Justice Mosk's opinion. First, he uses the
"administrative quagmire” language cited above iz rejecting TURN's

arguments that the Commission was empowered to include "public

participation costs” in expenses charged to ratepayers. We see
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this as clearly the language of a court wishing to proceed on a
step-by-step basis to let an administrative agency that asks not to
be given certain powers avoild the problems which precipitous
lmposition of responsibilicy could entail.

In addition, Justice Mosk's opinion contrasts the
position of che Office of Legal Counsel of cthe Unized States

Departument of Justice with the Commission's posizion in CLAM. Afzer

a federal c¢irzcuit court opinion held zhat the Federal Power

Commission lacked authority to award compensation to interveners,
the 0flice of Legal Counsel apparently determined that an agency
night examine its organic statutes and pernit coupensation £rom its
own dudget. Justice Mosk's opinion states: "Here, by contrast, the
comnission has determined that its owm organic statutes do not
authorize it to award 'public participation costs’ in ratemaking
proceedings. Even under the Zederal authorities, negative

determination by the agency disposes of the issve." (I&. at 912;

£ootnote omitted, emphasis added.) We read this language not as
embodying a jurisdictional bar dbut, again, 23 deference to our
ascessment of the difficulties we would face. Positive deteraina-

tion by the Commission zight well have disposed of the i{ssue the

other way.




~
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I£ we are to comtianue o receive exper: public input
in our proceedings, we must be prepared To cospensate those who
would ocherwise be unable o participate. Furtherszore, we sinply no
.onger delleve that awarding participant fees in ratenaking cases is
an Ilmpossible task. Wa believe it is inmcumben:z on us %o explaiz

these procedures <o the Court, since they comstitute the principal

reasons for today's decision.

I1I1L. COMMISSION PROCEDURES WILL GUIDE OUR COMPENSATION OF PUBLIC
PARTICIPANTS

A. The PURZA Rules

On June 17, 1980, tie Commission issued D.91909, to
implement Sectlons 721 and 122 of the federal Public Usilities
Regulatory Policiles Azt of 1978 (PURPA). Seczion 121 authorizes
intervention by any electric comsumer in a state ratemaking
proceeding related to rates or rate design of electric utilicies.
Section 122 establishes the electric ucility’'s liability under
certain conditions to compensate such pariicipents either iz g ecivil
action or through a procedure to be established by the state
regelazory body. D.91909, as modified by D.92602, culminates the
proceeding begun by Order Inmsticuting lavestigatioan (QIIL) 29, issuved
March 13, 1979. The decision establishes a procedure whereby

articipents nay seex £rom this Commission an award of atzorney fees
? ? 7 7
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and related costs in quasi-legislative ratemaking cases containing
PURPA issues. That procedure is formally embodi;d in Article 18.5
of our Rules of Practice and Procedure (Rules 76.01 through 76.17),
attached as Appendix A.

In brief outline, the procedure requires a participant

seeking compensation to £ile a Request for Finding of Eligibilicy

for Compensation within thirty days of the first prehearing

conference in a proceeding. The request must indicate the financial
hazdship the participant faces, the PURPA issues the participant
will raise, the participant’'s position on such issues, persons with
the same Iinterests represented by a common legal Tepresentative, an
estimate of the compensation to which the participant believes
L1tself entitled, and a description of the organization, if any,
which the participant rép:esents. (Rule 76.03.) Other parties may
respond to this Request for a Fiading of Zligibility. (Rule 76.04.)
At its first regularly scheduled conference thereafter, the
Commisgion must Lssue & ruling on the ReguesZ. (Rule 76.05.) Rule
76.05(¢c) permits the Commission to determine, among other crings,
whether compensation will be necessary to ensure that an Iinterest
essential to a fair determination in the proceeding is adequately
represented. If the Commission finds that the issues participancs

want to raise will be adequately represented by staff or other
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parties, it may issue a negative ruling on eligidilizy. This ruling
forecloses neither the parsicipation nor the possidilicy of
compensation, but does alert the participant early Iin the case that
it cannot expect to be compensated.

After the Commission has issued an order or decision in

the proceeding, a »articipant may file a Request Zor Cozvensation.
-4 >4 q

(Rule 76.06.) Tuis reques:t must include a detailed description of

services and expenses and the mamner ia which the participant

"has substantially contributed to the adoption, in whole or ia pares,
of a PURPA position” advocated by cthe participant. Rule 76.11
addresses the situation where a proceeding was pending at the tine

the rules were adopted.
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D. 91909 was never challenged ia the California Supreme
Court by the utili:ies.éj As a result, our rules for awarding
compensaticn are 1n effect. We recently awarded TURN compensation
for its presentatior in a Pacifiic Power & Light general rate case,
and have Zound TURN eligible to 2pply for compemsation in several

other proceedings.

We now have in place a mechasnisa which allows us to

manage the difficulties which we previously thought were
insuperable. Particularly useful 1s our procedure for determining

eligibilicy for compensation very early in a given proceeding.

In his dissent to D.91909, forzer PUC Commissioner Sturgeon
argeed that the California Supreme Court in CLAM had denied
the Commisgsion the autRority fo award compensation in ratemaxking
cases. de argued that PURPA nelther required nor authorized
cthe Commission to adopt the procedure outlined above. His
views on each point were not addressed by the zmajority. L
There are several legitimate reasons the utilictiles
way have chosen not to challenge D.91909. TFor example, 1I CLAM
had been found to present a bar to the rules adopted,- then
consumey participants would have been able under 2URPA toO sue
the vtilities for compensation in c¢ivil actions in state c¢our:.
The utilities might then have found themselves engaged in a
multiplicicy of lawsults, all imvolving consideradble expense and
even greater potential liabilicy than if the Commission awarded
compensation and then included such compensation as a
permissible expense ia the utilitcy's next general rate case.
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By requiring the participant to state its positions on the issues It
will raise and to specify the compensation it will seek, we are in 2
position £o0 know whether the parzicipant will simply duplicate

positions taken by the staff or other parties. TFurther, we will de
in a posizion at the end of the proceeding, assuming eligibility has

been positively determined, to isolate the contribucion, if any,
>4

which the participant has made to our Linal decision. The

Commission, assisted by the administracive law judge presidiag over
the case, can identify the value of the contridbution by any given
participant in the case proceeding. Finally, if we think that the
participant’'s presentation is likely'to be duplicative, unnecessary,
or unintelligible, we can issue a negative eligibility zuling co
alert the participant not to expect compeasation. This exercise of
discretion {3 subject to review by the California Supreme Court.

B. Article 18.6 will an»lv comparable procedures to other
proceedings.

Today's QII, issued separately, begins the process of
creating general procedures for comsidering awards of participant
fees in all Coumission proceedings. Article 18.6 will apply the
concepts presented ia our PURPA rules (Article 18.5) to other Types
of cases, where issues other than PURPA purposes aad PURPA standards
are litigated or where utilities other than electric utilities are

{avolved.
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The proposed Article 18.6 closely parallels the PURPA
rules. To guide interested parties in theilr preparation of coments
on these proposed rules, we here set forch our erisical policy
concerns.

Foremost among these critical concerans is that the
procedures can Ye administered in an evez~handed way o award
compensation only when our basic guldelines are met. The require-
ment of "significant comtribution to the adoption, in whole or iz
part” of a participant’'s posizion Is meant to be a stringent one,
which will exclude from compensation many interesting and creative
proposals.

The Commission staff will remain our primary resource
in evaluating applications by utilities, and dalancing the needs
of ratepayers and utilify shareholders. The gtaff's national
reputation for technical excellence and imnovative reasoning is
richly deserved. However, no body of individuals can adequately
address all facets of the public interest. Participation by
consumers and their representatives is unecessary both as
supplemental sources of ideas, and as external checks on the
Commission’'s practices and presumptions. We have no desire to

insulate ourselves from those we serve.
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A second critical concerm is that compensatory participant
fee awards be limited to those situations ia which significanc
£inancial hardship would otherwise prevent effective participation.
The level of participation we z2lready receive from groups such as
EDF suggests that existing fimanclal hardships may not bde

¢rippling.

Finally, out of a sense of fairmess to all interested

parcies in our proceedings, we seek to promulgate procedures which
faizly indicate when compensaticn can be expected. All parties
suffer under resource coustraints, and will be best sexved dy

a fair knowledge of the scope of their aatagonists' views. Would-be
varticipants should especially benefic from preliminary
deteraination of thely eligibility for compensation. We must
renember, however, that any f£inding of eligibility in no way emsures
coupensation, nor does a negative Linding necessarily preclude
cowpensation.  In the Allen/Warner case itself, no one would have
predicted that lasg-minute withdrawal of the application would
jeopadize EDF's ability to apply £or compemsation. This surprise in
the Allen/Warnmer proceeding leads us to consider departure from our
"adoption” requirement at the very imstant we reaffimm it. These
circumstances are unique, and bring us To contexzplate 2 unigue

result, in our desire to Treat all parties equitably.

e bt s i g A —— e
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After a final set of rules in Article 18.6 are adopted,
and following exhaustion of administrative and dudicial remedies
in conjunction with this decision, we will be preparec to counsider
requests prospectively in other proceedings. Until then we will
hold without action any new requests for participant compensation
beyond that considered herein, other than PURPA-related activicy
covered by Article 18.5, in applications or investigatory
proceedings before us;

Iv.  CONCLUSIONS

Ia CLAM we feared the administrative difficulties of

awarding attornmey fees in sprawling rate cases would be

unmanageable. Iu D.91909 we created procedures wheredby those

4
diffictlries could be managed.—/ In this decision we simply say

that we think CLAM's dichotomy between quasi-legislative and quasi-
judicial cases does not comtrol in light of the existence of rules

which resolve the concerans contained £n the policy portion of the

CLAY test.

Ironically, the Court was aware in CLAM 0f Sections 121 and 122
of PURPA. (25 C 3d at 912, £m. 9.) HZad CLAM been delayed but
six months, the Court would have been inforzmed of the rules
adopted in D.91909 for implexmenting PURPA.
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We reach our comclusion today with no intention to defy =t
California Supreme Court. We realize f£ull well that CL&M states
"...we are not persuvaded that sectioms 701 and 728 require, or even
perait, che Commission to shifs TURN's ‘public participation coszs’
to the ratepayers.” (25 C 24 az 911.) We realize CLAM also states
such a decision "is more appropriately within the province oI the
wegisiazture.” (Id. at 912, in. omitted.) Ve
this decision could serve as cthe occasion for a court opinion
excogia:i:g us for departing from a governing court rulimg. But we
chink that by far che most productive course for us now, in cthe
context oL our comstant diglogue with the Court, is to accept
zesponsibilicy for the full izmplications of D.91909. I£ CLAM is to
Ye read literally, D.91909 may be found illegal. In view of PURPA,
this would merely shift the burden of first determining compensation
£rom this Commission to the courts.

Now thet our experience with the PURPA rules demonstrates
that compensation rules can be administered, we will apply thex
beyond the PURPA ¢ontext. The QII proceeding commenced today will
produce Article 18.6.0f our Rules, applicable to all non-PURPA
issues. 3y establishing rigld guidelines for eligibilicy, we will
avoid the "adminisirazive'quagmire” once feared by both this

Commission and the California Supreme Court. We will also ensure
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that compensation is available as a reward ocly-to those whose
position is adopted, in whole o in part, in a Commission decision.
This excludes compensation for participants whose position is viewed
syapathetically, but not adopted.

13 requirement of “adoption, in whole or ia part”

would appear to foreclose EDF's application for Zees in this

proceeding. However, because of the unique circumstances oI the

utilities' withdrawal of the Allen/Warmer application on the eve of
decision, we decided ia D.92757 to allow aa application for Zfees.
We reaffirm that decislon today, in the irnterests of equity.

EDF can only prevail if it shows significant contribution to the
Cozmission, sufficient under the vnique circumstances of this
proceeding to justify even a narrow departure £rom our general
standards.

As Commissioners we have many opportunities to direct and
reorient future actions to be taken by Californmia vtilities. OZten
our decisions have far-reaching conseguences. We think today's
decision is ome of the most important we can 2ake, because IiT
fundamentally affects the degree of public input iato our
decisions. The best insurance against producing untoward results

for Californmia with our decisions is to {avice public participation
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in and understanding of our processes. Our decision tocay aims at
securing that participation where it is most needed now and where we
are sure it will bYe most needed in the future.

Conclusions of Law

1. CLAM creates a two-part test Zor deteraining when the
Commission may award participaat fees. A six element legal test
distinguishes between quasi-judicial and quasi-legislative
proceedings. A polic§ test relies upon expectations of differing
burdens of aduministering awards of participant fees Ia quasi-
judicial reparations cases and quasi-legislative ratemaking cases.

2. CLaM finds that a poteantial "administrative quagaire”
in administering participant fee procedures in quasi-legislative

ratemaking proceedings before the Commission bars such fee awards,

but does not prevent such awards in quasi~judicial reparatioms

proceedings.

3. The proceeding in A.59308, related to the request for 2
cerzificate of public comvenience and necessity <oF the Harry Allen/
Warner Valley Energy Systezm, is predominantly quasi-legislative

under the CLAM distinction.
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4. D.91909 (as modified by D.92602) adopted procedures for
awarding participant fees in quasi-legislative electricicy
ratemaking cases containing PURPA  issves. These procedures are
codified as Article 18.5 of the Commission Rules of Practice and
Procedure.

3. The procedures in Arzicle 18.5 provide a structure for
the Commission to exercise its discretion over participant fee
clains, resolving underlying policy conceras ia CLAM.

6. The Coxuission should issue an Ozder Imstituting
Investigation, to create an Article 18.6 to the Rules of Practice
and Procedure, to provide for participent fee compensation in

Commission proceedings. The rules iz Article 18.6 will also meet

the CLAM policy requirements by providing reasonable, adminissrable

standards.

7. Because there was mo Cormission decisfon on the merits
in A.59308, the Comxission did not "adopt, in whele or im part, "an
ZDF position, as that phrase is used in Article 18.5 and proposed
article 18.6.

8. The unique circumstances of last minute withdrawal of
A.59208 will produce inequitable results if EDF is denled the

opportunity to show that it made a significant contribution in
A.59308.




A.59308 EXEC/JE/RZIE/WPSC

9. EDF may apply for compensazion in A.59308, bdut will
prevail only 1% it demonstrates significaat contribution to I
Commission, within the context of the unigque procedural history
of A.59308, sufficient to justify a narrow exception to our adoption
test.

INTERIM ORDER

1. Environmental Defense Fund may £ile before the Commission

a brief explaining why special circumsgtances in A.59308 may justify

an award of compensation for attorney aad witiess £ees, and ocher
reasonable related costs. EDF may file ia ome of two ways:

(a). If EDF internds to £ile for an ad hoc
deternination of is eligidbilicy for
compensation, 1t must notifiy cthe
Commission and all parties and
appearances, within 15 days of the
effective date of this order. EDF, and
all parcies and appearances wao choose
to vespond, shall then file concurrent

briefs 15 days thereafter.
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In the alternmative, EDF may wais unsil
the Rules in Arcicle 12.6 are £inalized.
EDF, and all parcies and aprearances who
choose to respond, shall then file coa-
current briefs 30 days after che

effective date of Arzicle 18.6.

This order becomes effective 20 days from today.

Nev
Dated TS0 , 4% San Francisco, California.

JOEN E. BRYSON
Precilent

RICHARD D. GRAVELLE
SEONARD M. GRIMES, JR.
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APPENDIX 1:

COMMISSION RULES, ARTICLE 18.5




f12 FUBEIC UTIITIES COMMISSION TITLYE 20
ip ¥ {Repiuter 3. No 33-238 M)

2. (Rule 12) Canpminion Records.

Il any miatter contained in a document on file as a public record with the
Commission is offered in evidence, unless directed otherwise by the presidin
officer, such document nead not be —:&Eﬁ_ as an exhibin, bub moay be receives
in evidence by reference, provided that the pasticular postions of such docu.
ment are specifically ideatificd and are competent, relevant and matedial If
testimony in proceedings other thanthie one being heard is offered in evidence,
a ?éw. thereof shall be presented as an exhibit, unless otherwise ordered by the
prosiding officer.

1 (Bule 73) Official Notice of Facls.
Official notice 3y be taken of such matters as may be judicially noticed by
the courts of the State of California.

14. (Rule 74) Additions] Faidence.

At the hearing, the presiding officer may roquite the praduciion of fusther
evidence upon any issue. Upon ageectaent of the pattics, hie may authorize the
filing of spevific documentary evidence as a part of the record within a fived
time aftee subtnission resenving exhibit numbers therefor. .

Adticle 18, Briefs and Oral Arguments

3. (Rule 15) Briels.

The presiding officer may fix the lime for the fiting of Liiefs. Concurrent
bries are preferable. Eahibits may be reproduced in an appeadix to a bricf. A
bricf of moge than Lwenly pages shall contain a subject index and table of
amborities. Requests for exteasion of lime 1o file Liiefs must be made to the
Commnission in writing, and a copy therecf served upon or mailed to the other
pastics o the proceeding. Ordinarily, when 3 matter has boen submnitted on
coneurent bricSs, eatensions will not be granted unless a stipulation is fited with
the Commission. The original of each bricf shall contain a certification that
coples have been seived upon or mailed to cach party or his attorney.

Anticle 185, RNates for Implementation of PURPA Section 122(a) (2)

7601, (Rule 76 01} Purpose.

‘The purpose of this anticle is to establish procedures for awarding reasonable
fees and costs to consumners of electric ulitities pursuant to PURPA Section
122{a) (2).

NOTE: Avthority cited. Scction 1701, Public Utitities Code. Reference. PL S 617,
HISTORY:

3. New Atticle 183 (Sections 16 01-76 10 Al 8 13 80, Josignatedelfoctive 7-21-8) by
Public Utilities Comunission Decision No. 91000, sce Scction 443, Covernment Code
tHegister 8 No 3)).

7602, (Rule 76.02) Definitions.

When used in this anticle:

{a) “PURPA™ means Public Utility Regulatory Policies Act of 1973.

(b} “Compensation™ means reasonable attorneys’ fecs, eapetlt witness focs,
and othier reasonsble costs.

TITLE 20 TUBY G CHILTHEES COMMBSION e
thagiater 81, No 12100V} fp-231)

{c) “PURPA positicn™ means a factu ) contenticn, logsl contontion, or spe-
cific recommendation promoting one of the follewing PURPA purposes and
rehting to one or inore of the following PLUREA subtitle B standoards:

(1) PURPA purposes: i )

{A} Consevation of a:.:m.«.,m:_é:& by electiic utthties

(B) Optimization of e elficicney of use of faclities

{€) Fquitable rates o clectiic consumers

{2) PURPA Natennabing Stndardy

{A) Cost of Service--S ML)

(B) Declining Block Rates--S Ny

{C) Tune-of-Day Rates =S UMY

(1)) Seasonal Rates—S 1k {d) (4)

{E) Interiuptible fates—S L) S)

{(F) Load Management Techniques—S 11(d) 6}

(3) Othier PURPA Standards:

{A) Masted Metering—-S HLILH

() Automatic Adjustiment Clauses—S N3LY2)

(C) Infounation to Consumers—S 113(b} 3) )

(D) Procedures for Termination of Flectric Serviee—S 113{d) (3)

(F} Advertizing—S H3{dH5) o

(d) “Consumes” meansany cetail eloctyic conumer of an a_.,im_o ulility, any
authorized represcatative of such a consumier, e ny representilive of a group
or organization authorizad, puisuant to atticles of incorporation or bylaus, o
represent the interests of consumers. " .

(c) “Expeat witness fees™ means recorded e bitled costs incurced by a con.
sumet for an eaper! witness with retpect to a PURPA Gssue. ,

() "Other reasonable costs™ means reasonable ovtofpockel eapenses in-
curced by a consuiner with tespect to a PURPA issue not crevading Lwenty-five
vﬂzﬂs-_@mﬂ,v of the total of reasomable attoraeys fees and eapert witness fees
awarded.

(2) “Party” sthollinean any interested party, respondeat, utitity, or Comuis-
siott staff of record in a proceeding. . o

(h) “Proconting” shall wean any 9 splication, case, investigation, ot othicr

rocedure of the Commistion selated to or fnvehing clocliie rates or rate

osign which is initiated after the date the rules herein become effective and
in which a FURPA position is considered. N

{i} “Reasomable fees™ shall be computed at prevaiting maket rates for per-
sons of comparable training and eapeticnee who are oltcung similar services.
1o no event shall such fees eveoad thase paid rw. the Comurission or the utility,
whichever is greate, for persons of comparable taining and experience who
are offering similar sepvices.

NGOTE: Authority ated Socticn 1701, Pullic Cthtics Code. Reference. PL9S 613,
HISTORY: ] B

1. Armendment of sutnection th) Al 21180, devignatad eifective 16 81 Ly Decisien

No. 91909, see S tionn 1113, Covernnent Code (Registet 33, No 7).
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1603, (Rule 7603) Convumer’s Request.
Within thirty days of e fist prehearing conference in a proceeding the
consurner shall file with the Commission’s Docket Office and serve on the

artics known or contemplated at that time a Request for Finding of Fligibitity
ot Compensation, in compliance with Rules 2,3, 4,6, and 1, and with an
attached centificate of seivice .w. mail on sppearances. In cases where no pee-
hearing conference is scheduled or where the AL anticipates the proceedin
will take less than 30 days, the ALJ shall detenmine e procedute to be :nm
for filing petitions for reimbussement. In all cases, the pelition for reimburse.
ment must set forth the following:

{3} A showing that, but for the ability to receive compensation under these
wules, participation or futervention in the Eona&..:m_ may be a significant
financial hardship for such consuiner. Such showing shall indlude 2 specific
budyet for the tepresentation and a summary description of the finances of the
consumer which distinguishes Letween grant funds committed to spwcifie
.:oﬁ.,iu and discretionary funds

(1) A statement of the PURPA issues which the consumcr fntends to raise
inthe procecding, together with astatement of the consumet’s position oneach
such issue.

{c} A showing addressing representation of persons with the sse or sirilar
interests Ly a common legal representative.

() An estimate of the compensation to which the consumer believes itmay
be entitled to at any stage of the proceeding and the basis for such cstimate,
including a Ludget.

(¢) For a consumer §ho claims to represent the interests of other consw.
crs, a showing which inchndes the anticles of incorpotation, by-laws, member-
ship structure, composition of Board of Ditectoss, and newsletter circulation,
if any, atong with a surnmary description of the previous work of the consumer.
NOTE: Authority cited. Section 1701, Pubtic Unhtics Cole. Ruference: PL 93 €17,
INSIQRY:

1. Amendinent fited 21181 desiguated effective 1681 Ly Decisvioa No 51903, see
Section 11443, Goycrrurent Code (Register 81, No 1)

76.04. (Rule 7604) Showing of Other Parties. :

Brcept as provided by the ALY in accordance with ftule 7609, the Commis-
sion staff shall file with the Comimission®s Docket Office a statement within tea
days after the consumer’s fiting or 30 days aftes the commencement of the
proceeding, whictiever R,nc:m.:o-. declaring whether it intends to take a
position different frem the consumer. Any cther parly mnay file comments on
a consumer’s roquest within ten day's after the requestis filod. The filings under
this Rule shall comply with Roles 2, 3, 4, 6, and 7, and be accompasniad by a
certificate of service on appearances by miil.

NOTE: Authvaity cited Section 1701, Public Unttitics Code. Reference: 111,95 612,
HISTORY:

1. Amendment fded 23181 desizomoted effective 1631 by Dhednion No 9190, sev

Section 1HS, Coverument Code (Register 81, No 1)

16.05. E.:"o 16.05) Commission Ruling.

Al the finst :,mm_:? schoduted conference after the statement of the Com-
mission stafl has been fited, the Commission shall issuc a ruting as to the follow-
ing items:

{2} Whethier or not the consumer has met its burden of showing “significant
financial hardslip™ pursuant to Rule 7605(¢).

e 20 FUBLIC UTIRIIIS COMMBMON {60
(Regitter ML No 1244 (. 253)

(U A designstion, if appropaiste, of the “common legal reprosentative™ Lo
tepresent persons with the same of simalar interests as provided for in PUREA
Section 122(2) (23, which designation shall e binding for the seinzinder of the
sroceeding.

: () $.rm:.2 ot not Significant financial hardhbip™ has been shown Ly con-
Snners:

ih who have, or represent, an intereyt .

{A) M—,ma_. would not otherwise be adeguately represented in the proceed-
ing, an

WMS ) tepresentation of which is neovssay for a hir determination in the
proceeding, and . o . ]

(C) whoare, 0t E':..,x.:. an intetest which is, unable to effectively pantici-
pate or intervene in the procecding because such persons cannot afford 1o pay
teaswonalle attosneys’ fecs, capert witness fees, and other reasonable costs of

repating for,and participaling or interveniag in, such proceeding (including
ﬂéu and costs of obtaining judiciat 1eview of such proceeding).
NOTE: Authtity tited Scetica 1700, Pulhic Vtlitics Cude. Beferente: P98 617,

(2) who, in thie case of a group or erganizaticn, demonstrate that the «co-
acinic intetest of the individual members of the group of organization is snull
in comparison 1o e costs of effective —:_:a:::o: in the proceeding. Such
showing shill constitute a primo facie demonstuation of noed as required by
Rule 7663(c)1(C).

NOTE: Authaity cited: Saction 1701, Puldic Utdities Cude. Reference: 11195611

16.06. {Nule 7606) Compensation Filings of Consumer,

Followiny issnance of a Commiission order ot decision duting a proceeding

ursuant to Rule 76 63 a consumer may Gile a tequest for compensaticn with the

_won— ot Office. The fling shall comply with Rules 2,3, 4,6, and 7, and shall have
a centificate of serviee by mait on appearances attiched. Such request shall
indlude 2 detailed desceiption of houtly services and eapenditures ot inveices
for which compensation is saught. To the extent poscible, this breabdown of
senvices and eapenses should be rehated to spacific PURPA issues. ‘The request
ol abso describe how the consumer has substantially contributed to the adop-
tion, in whole ot in pant,ina Comminion order or decision, of a PURPA 20s5ition
advocated by the consumer rebated to 2 PURPA standard. “Sulstantial contri-
Lution™ shall be that contsibution which, in the judgment of the Conunission,
substantiatly assists the Commission to promnete a FURPA purpase in 2 manner
relating toa PURPA standard by the adoption, at leastin pant, of the consumer’s
position. A showing of substantial contribution shall include, but not be tmited
Lo, 3 Jermonstration that the Commission's order of deciion has adopted factual
8:2::3»&. legal contentiongs), andior specific recommendation(s) pre-
seated by the consumet.
NOTE: duthoeity cited Siation 1301, Pullic Utilitics Code. Refepawe: PL 936817,
HISTOWY: . ,

1. Amendinent flod 211 81 daigastalt oifitive 1631 Uy Dhcivhn No i, soe
Section 11§13, Govarnnent Code (Roeghbter 3L.Na T

1601, (Rule 7607) Staff Audit of Comumer’s Records.

AL the direction of the Comumission, the Conunission staff may audit the
records and books of the consuuer to the extent necessary o vetily that com-
pensation sought is reasonalie. Within twenty days after completion of the
audit, if any, an audit report shall be fled with the Commision.

NOTE: Antbeity Gited Sastion 1301, Puldie UVtdities Code Roferemee, LGS
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1605. (Rule 7605) Commission Decision.

Within 30 days of the filing of a roquest for compensation ot within 20 dyys
after the filing of the staff sudit cepat, if any, the Conunission shall issue a
decision descubing the contiibution }ound to have been made and the compen-
sation awardad. -
NOLE: Avthegity citad Section 1901, Putle Unhities Code. Reference. L 95 610,

800, (Rule 76 09) Taymnenl of Compensation.

The dlectrie wility stall pay any award of compensation to the consumer
within 30 days after the Commission’s decision is issuad, unless a timely applica-
tion for rehearing with respect 1o the issue of compensation is filed, in which
€150 N0 ,u)’menl will be required unt an erder denying rehiearing or an ordet
after reficaring is issuad.

NOTE: Authority cited Section 1701, Public Unlities Cede. Reference: PL.S3 61T,

7610.  (Rtule 76.10) Consumer Request Altee Hlearings Commence.

(2) A consumer who has not requestad a Ginding of eligibility for comnpensa.
tion pursuant to Rule 716 03anayin 1\;0 such a request aftec hearings have begun.
Such request shall not be granted untess all the requirements of Rule 7603 are
et and the consumer can demonstrate that absent participation by the con-
suncr, an inporlant issue relating to a PURPA stindad 'us not or will be
adeguately considered in the procceding. n no eveat way such 2 request be
filed after Day 110 in an electric rate case subject to the Hegulatory Lag Plan
as adoptcd by Resolution No. M-1706 adoﬂed June 5, 1979).

(b) A request purstnt to this Rule shall be fitad withdn five days of the date

of the appearance by the censumer in the prm\\nlinﬁ Any comment by the
u

staff or any parly, in the nature of that descbed in Rule 7604, shall be filed
within five working days of the consurned’s tequest. & mlin% in the nature of
that described in Rule 76 03 shall at the finst regulaly scheduled conference
after the filing of the consumer’s request. All filings pursuant 1o this Rute shall
comply with Rules 2, 3, 4, 6, and 7 and shalt have 2 ceddificate of service on
appoatances by inail attached.

NOTE: Authority cited Section 1701, Public Utlities Code. Refetence: Y RAYATS

1611, Provisions for Reimbursement.

For cases which wete pending on the dite these rules became effective,
wheee the rules concerning time for filing roquests for eligibility and teim-
bucsernent, the time for filing responses thereto, and time for a Corninission
decision thereon cannot be met, partics may file requests for reimbursement
in compliance with all of the semxining roles. Such requests st be filed
within 6 days of the date the order adopting this sule is nade effeciive. The
Cotruission will consider all such requests onanindividust basis. The exception
established by this tule is not applicable to cases in which a decision on the
relevant PURPA issue o issues was issued priot to July 28, 1550.

NOTE: Attty and tefetence ated Section 1704, Putde Uulities Cede; Stats 1947, Ch
1423
THSTORY:

1 New setion htal 21181 designated ¢ffcctive 1681 by Decision No 9100, e

Sctizn 11443, Govenment Cole (Hegizter 81, Na 1)
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COMMISSIONER VICTOR CALVO, CONCURRING:

The Commission today finds the Environmental Defense
Fund (EDF) eligible to apply for an award of attorney feces for
its participation in the Harry Allen/Warner Valley Encexrgy Systenm
certification procceding. The decision f£inds that a certifica-
ti®vn procceding, on balance, is more like a ratemaxing than a
reparations procceding, ané hence is & quasi-legislative pro-

ceeding under Consumers Lobbyv Against Monopolies (1979) 25 € 24

891 (CLAM). It then concludes that the policy justification in
CLAM barring an award of attorney fecs in guasi-legislative pro-
ceedings is no longer viable in light of the Commission's ability
to manage fee awards in such proceedings.

While I strongly c¢oncur with the policy to award
attorney fces in all meritorious cases, I am not totally
comfortable with this policy in light of the CLAM decision.
Specifically, our decision reasons that while CLAM barrced the
Commission from awarding attorney £fces in gquasi-legislative
cases, CLAM did so primarily in response toO insuperable adminis=
trative burdens fcared by the Commission.' Prioxr to the CLANM
decision, the Commission perceiveéd an administrative gquagmire
in isolating the contribution of numcrous intexvenors in complex
rate cascs in determining whether to award a party attorney Zees.
With the crcation 0% rules to award fe¢es in clectric rate pro-

ceedings involving the Public Utility Regulatory Policies Act
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L 1978 (PURPA) our decision reasons that the administrative

burdens arxe, in fact, manageable. The fcasibility of awarding
feces is no longer problematical in rate proceedings; hence,
the neecd to distinguish legally the type of proceeding in order
to award fees disappears.

- This reasening causes me somec concern. While I fully
support the policy reasons justifying an award of attorney fees
in any case where eligibility is clearly established, I am not
completely convinced that the Commission has the power to make
such an award absent fcderal or state legislative authority. My
concexn stems from certain statements in the CLAM decision.
Justice Mosk specifically indicated that "the decisioen to include
‘public participation costs' in ratcemaking proceedings is more
appropriately within the province of the Legislature.® (25 C 34 891
at 911-12) The footnotes which follow this statement cited
PURPA and the Colorado legislative scheme as examples of federal
and state legislative authority which expressly allow a state
public utility commission to award attorney fces in certain rate-

making matters. Justice Mosk then distinguished the California

legislative scheme and stated that “the decision to estadblish a

system Zor compensating public interest organization:z for partici=~
pation in the commission's quasi~legislative proceedings is a
prexogative of the Legislature.” (25 C 24 891 at 912-12, footnote
10). He concluded that the Commission correctly determined that
it was without authority to award attorncy fces and ¢costs in

quasi-legislative ratemaking procecéings.




By my concurrence I do not mcan to say that I support

the legalistic distinction between quasi-legislative and quasi-

judicial proceedings, but that I accept the distinction as the

governing law. I do strongly agree with my fellow Commizssioners
that informed and sophisticated public participation in our pro-
ceedings is highly desirable, and even necessary to ensure that

our Aecisions reflect reasonable results.

ot i

VICTOR CALVO, COMMISSIONER




