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Decision 93726 NOV 13 1981 
BEFORE THE PUBLIC UTI:":TIES CO~XISSIO:--; OF THE ST;\TE OF C;"LIFOR"~:::A 

In t.1-j~ r-:atter of th~ l'1t'?lieation or h~~ 
TRAVEL PLAZA, ~C., a california co~=ation, 
for ~ certificate of public convenience 
and necessity to operate as a 
pa~senger stage corporation pursuant 
to the provisions of Section 1031, 
et. seq. of the Cali:ornia Public 
Utiliti~s Code in the Counties 0: 
Alameda, Contra Costa, LO~ Angeles, 
Mar in, Fresno, Xar iposa, :·~e:,ced I 
Monterey, Orange, Sacramento, San 
Diego, San Mateo, Santa Clara, Santa 
Cruz, Solano, Sonoma, Stanislaus, 
Tuolumne, ane Yolo. 

) 
) 
) 

) , 
) 
) 
) 
) 
) 
) 

) 
) 
) 

----------------------------------------, 
!n the Matter 0: the Application o~ 
K!~TETSU !~TE~~ATIO~AL EXPRESS (USA), 
INC., a California corporation, for a 
certificate of public convenience ane 
nece~sity for passenger sight-seeing 
service in Ala~eda, Contro Cos~~, 
Los Angeles, Marin, Mariposa, Merced, 
Xonterey, Orange, Son Diego, Son 
Francisco, San Joaquin, San MateO, 
Santa Clara, Santa Cruz, Stanislauz, 
and Tuolu~ne Counties. 

) 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 

-----------------------------------, ) 
In the ~latte:' of the Application of ) 
~IPPO~ EXPRESS U.S.A., INC., a New ) 
York corporation, qualified to do ) 
business in Californi~, for a certi- ) 
(: • .. t: \0.1 . ' . 
~~ca~e o. ?U~ lC convenlence ana ) 
necessity to operate as a passenger ) 
stage corporation pursuant to the ) 
provisions of Section 1031, ct. seq., ) 
of the California Public Utilities Code ) 
in the Counties of Alameda, Contr~ ) 
Costa, Fresno, Los Angcles, Marin, ) 
I>1ar iposa, Merced, Xonterey, Orange, ) 
Sacramento, San Diego, San Francisco, ) 
San Joaquin, San Mateo, Santa C1~r~ ) 
Santa Cr~z, Sol~no, Sonoma, Stanislaus, ) 
Tuolumne, ane Yolo. ) 

------------------------------------) 
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A??lic~tion 5~818 
(Filed July 17, 1930~ 

amended September 23, 1981) 

A??lication 60174 
(Filee January 7, 1981~ 

o~ended September 21, 1981) 

Application 60181 
(Filed January 9, 1931; 

a~cnded Sc?tember 23, 1981) 
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In the Matter of the Application of ) 
JATS ENTERPRISE, INC., a Californi~ ) 
corporation, for a ~em?orary and ) 
permanent certificate of puolic ) 
convenience and necessity to oper~te ) 
as a passenger st~ge corpor~tion ) 
pursuant to Section 1031, et. seq. of ) 
the California ?ublic Utilities Code, ) 
in the Counties of Alameda, Contra ) 
Costa, Los Angeles, :'~ar i!"l, Fresno, ) 
~~riposa, Merced, Monterey, Orange, ) 
Sacramento, San Oiego, San Mateo, ) 
San Francisco, San Joaquin, Santa ) 
Clara, Santa Cruz, Solano, Sonoma, ) 
Stanislaus, Tuolumne, and Yolo~ ) 

-----------------------------------) ) 
In the Matter of the Application of 
JETOUR USA, INC., a C~lifornia 
corporation, for a certificate of 
public convenience and necessity to 
operate as a passenger stage 
corporation to provide sightseeing 
tours between specified points in 
California and for interim temporary 
authority. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Application 60221 
(Filed January 27, 1981; 

amC!"lded September 23, 1981) 

Application 60286 
(Filed February 22, 1981; 

amended September 23, 1981) 

Lillick, McHose & Charles, by Charles L. Coleman, Ill, 
Attorney at Law, for Kintetsu Intern~tional Express 
(USA), Inc., applicant in A.60l7~. 

Minami, Tomine & Lew, by Euce~~ Tomine, Attorney at Law, 
for Nippon Express USA, I!"lC., applicant in A.601Sl. 

Graham & James, by O~vic J. Xarchant, Attorney ~t Law, 
for JATS E!"lterprisc, Inc., appl1cant in A.6022l. 

Milton W. Flack, Attorney at Law, for Jctour USA, Inc., 
applicant 1n A.60286. 

How~rd L. Everio9c, Attorney ~t Law (New Mexico), for 
Callfor!"lla ?~rIor Car To~rs~ O~nicl.J. Custer, Attorney 
at Law, for O'Connor Limousine Service; J. Mark 
Lavelle, for Oolphin Toure~ and Malcolm Giesen, 
Attorney at Law (Wisconsin), for The Gray Llnc, Inc.: 
protestants • 
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OPINION AND ORDER 

By amended ~pplications, e~ch of the applicantz in these 
consolidated cases seeks ~ c~rti:icate of public convenience and 
necessity to continue to conduct a portion of its tour business 

in California which it perceives to be threatened by our decision 
in the complaint phase of Dolphin Tours v ?~cifico Creative 
Service, Inc. (Decision (D.) 92455, December 2, 1980, Case (C.) 

10732). E~ch applican~ seeks only that authority that the Commission 
requires that it have; each states that it believes no Commission 
authority is requiredi anc each h~s filed a motion to dismiss 
its application. Temporary certi!ica~es were granted to all five 
applicants. Rehearing was granted in these matters. 

Only California Parlor Car ~ou:z Company (CPCT) h~s filed 
an amended protest to the amended applications. 

The motions to dismiss are unanswered. Each contends 
that the business conducted by applicants with regard to local 
tour operations through charter-party c~:riers is not subject to 

Commission regulation because (1) the ho1di~9 out or dedication 
required for certific~ted opcr~tion is l~cki~g and (2) ~p?licantz' 

loc~l tour opcrations ~rc so incident~l to th~i, primary business 
~ctivity QS to require no Commission certification. 

On October 14, 1981 our staff filed ~ brief asking us 
to again rcview the position it took in th~ Do1~hin Tours v Pacifico 
Cre~tive Service, Inc. complaint proceeoing, supra: that entities 
who are essentially tour brokers, using the services of charter-party 
carriers to perform transportation, are not public utility common 
carriers. Also, staff adv~nces the opinion th~t sightseeing or 
tour service generally, regardless o! who owns the equipment, is 
not public utility common carri~ge bec~use it aoes not involve 
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point-to-point tr~nsport~tion. ~o ~ro ~~=in9 thi= deci=ion on 
the ple~dinss. ~o he~rin9~ h~vc oeon held, other th~n J prebe~ring 
conference. None are neccss~:y. 

Descri~tion of Servico • 
All of these ~p?licJtions dcscri~c virtually the same 

service. Illustr~tive is the following ~s quoted from the 
Kintetsu application. 

"Applicant will offer these tours exclusively 
to persons who, ~efore entoring Culifornia, huve 
previously contracted in Japan with the Kinki 
~ippon Tourist Co., LTD. (KNT) for ~ p:cp~ck~ged 
tour originJting in J~?~n which inCludes One or 
more of the tours descri~cc heroin ~s optionJl 
tOurs exercisable after Jrrivul in CJliforniJ. 
Applicant will under no circumstanc~s provide 
the tours described herein to ~ny persons other 
than those described in the preceding sentence. 

"Applicant hJS provided these tours since 1974. 
"Applicant currently receives annually JPproxim~tely 
40,000 J~p~nesc tourists booked on K~T all-inclusive 
9rou~ package tours ori9in~ting ano wholly ?re?~ic 
in Japan. The ?re?~yment covers hotels, most meals, 
transfers, the services 0: tour escorts ano guides, 
enc a city tour of S~n Fr~ncisco or Los Angel~s, 
whichever is the location of the tourist'S hotel. 
Applicant now provides or ~rranges for ~ll of these 
prepaid services except the tour escorts, who 
accompany the group from Ja?~n. ~his flow of 
J~p~nese tourists provides subs~antial benefits to 
California in terms of ~oth increased international 
underst~nding and substantial revenues to CaliforniQ 
businesses such as hotels, rest~urants, retQil stores, 
and transportQtion comp~nies • 
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"Of these 40,000 Jap~~eze tou:iztz vizitin; 
Cali!o=~ia annu~lly, about 10,000 ~~nually t~kc 
optional loc~l sightseeing tours. These tours 
are promoted in conjunctio~ with the prepaid 
pack~ge but ~:e ~old on ~n i~dividu~l b~sis ~fter 
the tourizts ~rrivc in C~liforni~. KNT promotes 
these local tours he~vily in Jap~n, so that the 
touristS know wh~t tours are ~vailable u~der what 
co~ditio~s before th~ir dep~rture. Virtually all 
KNT tourists who take loc~l tourz t~ke those Appli­
cant now provides, although they are in no way 
required to do so. 

"This substantial use of Applica~t's current loc~l 
tours demonstrates th~t these tourists need and 
have come to expect the services for which Applicant 
now requests authority. This need h~s arisen for 
two reasons. Most J~p~nese tourists have little 
or no command of spoken English, and thus derive 
little benefit from sightseeing tours conducted by 
English-speaking guides. For these tourists the 
availability of tours conducted by a Japanese­
speaking guide greatly enhances their enjoyment 
of their stay and their opportunity to learn about 
the United States. Further, ~~erican customs and 
habits ~r~ ~s unfamili~r to most of these tourists 
as is the English langu~ge. In these respects, 
Japanese tourists do not dif:er from ~~~ric~n 
tourists in foreign countries where the nativ~ 
language is not the tourists' mother tongue. For 
example, ~~erican tourists t~king prepaid group 
tours in Japan through such companies as American 
Express almost always take sightseeing tours 
conducted by English-speaking guides r~ther than 
wander unfamiliar foreign streets by themselves. 

"Group package tours are very popular with Japanese 
tourists, in large measure because Japanese-speaking 
tour escorts ~nd guides are available 24 hours a 
day to answer questions, solve problems and make 
arrangements. Thus, it is of substantial advantage 
to Japanese tourists visiting California on KNT's 
package tours to have available to them Applicant's 
local tours, about which they can inform themselves 
before their departure from Japan and which Appli­
cant coordinates smoothly with the rest of the tour 
services which these touricts have purchased. For 
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example, Applicant's guide gives each tourist 
signed up for one of its local to~rs leaving in 
the morning a wake-up call and makes sure that 
the tourist docs not miss the ouzo Also, Appli­
cant adjusts all claims for accidents or damages 
occurring as a result of Applic3nt'z local tours, 
includin9 cl~ims not filed until a!ter the tourist's 
return to Japan. Working together, Applicant and 
KNT are in a position to resolve such problems for 
a Japanese tourist who spends only twO to three dayz 
at most in any given city in Califo~ni~ relieving 
him of the substantial burden of having either to 
process claims during hiz short stay in California 
or to attempt to resolve them by correspondence 
after his return. 

"The separate sale of these local tours in California 
serves the needs of these tourists far better than 
the sale of these tours in Ja9an as part of a pre­
paid package. Although some tourists book local tours 
in advance in Japan, many tourists prefer not to 
make advance purchase of some or all of these tours, 
and their sale in California allows the tourist 
maximum flexibility to plan his free time on his 
arrival in California, when h~ knows best his needs 
and desires. Thus, the sale of these tours in 
California offers the tourist the maximum of flexi­
bility and choice." 
These local tours offered ~s o~tional to the holder of 

the paCkaged overseas tour are provided using vehicles chartered 
from Californi3 operators holding chartcr-?arty certificates. 

Referring to the only tour for which an amended protest 
was filed, Kintetsu offers its custo:ners a .Yo!;emit~ N.:ltion.:sl Park 
Tour for $67.00 adult fare from San Francisco which leaves at 
7:30 a.m. and returns at 8:00 p.m. Its frequency is determined 
by demand of its customers • 
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• 
Issues 

w~ need ~ddress only the contention of our st~ff that 
sightseeing-tour service is not public utility common carriage, 

and we will confine most of our discussion to the points of 
st~tutory interpret~tion. Although we h~ve been frustrated with 

our regulation of sightseeing-tour c~rricrs ~s public utility 
carriers, which the staff touches on in its brief, our deci~ion 

today does not turn on that frustration. RDthcr, it turns on 
legal an~lysis. We think, ~s a practic~l matter, our decision 
can and will result in more meaningful regulation, albeit a 
different form, that protects the public, respects local 
governmental entities and which should do no harm to California's 

tourism industry • 

• 
IS Sightseeing or ~our 
Service ~·Public Utility 
Passenger Stage Oper~tion? 

We agr~e with our staff that sightseeing service, as 
contrasted to the point-to-point movement of p~ssengers, is not 
public utility polZsenger stage corporation service. The question of whether 
tour service is public utility ccrvice within the st~tutory scheme 
set out by the Legislature has, we believe, been taken as given 
far too long. The pres.ent reanalysis is somewhat akin to our 
relatively recent reanalysis of whether driveaw~y service for 
tr~nsporting vehicles fi~within the statutory scheme of r~9ulated 
for-hire carriage~ we found, ~fter 28 ye~rs of r~gulation, it 
did not (0.89807 issued D~cember 19, 1978) . 

• 
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• 
Staff points out that Hthe con-.mon chre.:ld of ?U Code Sections 

208, 225 and 226 is trans~or:ation" (staff brief, p. 9). For example. 
Section 226 speaks of transport.:ltion bet·,.,een "fixed termini" (point­
to-point) or "over .:l regul.:lr route." "Over ~ rC7,ular route" contem­
plates, we believe, the situation where o~e :er~i~us is not fixed, but 
rather encompasses a route or area. Also. the concept of "over a 
regular route" in connection with ?'I;blic utility con-.mon c.lrriage or 
transportation must be lookec ~t in conn~ction with the Supreme Court's 

analysis 

• 
of the clements of common cnrri:l14c :r.::msl'ort.:lcion: 

"The Californi.:l Supreme Court has defined tr.'3.ns?or:ation 
as ' ... the taking up of persons or propcrty at some 
point and putting :he~ do'~ at another.' (Emphosis 
the Court's) Golden Gate SccniC-Ste~mshi~ Lines, 
Inc. v. PUC (1'9'"62) 57 C 2d 37"3, 3~O. This cerc.linly 
rs-not descriptive of the cypicol si~htsceing service. 
which is a round tri? for the purpose of viewing 
sights, not :0 rC:lch a particular ;:>lacc." (S:.:lff 
brief, p. 9.) 
Accor~in3ly, we believe. given the SC.:ltutory scheme for 

bus regulation in C~liforni~, ~nd this judicial interpret~tion of 
tranzpo:totion, "ov~r ~ regul~r routQ" a~ u~0d in Section 
226 :'leans transport:ttion from "hcr(! to there" .:Ind not ~ closed 
door loop_ As such, sightseeing or tour scrV1CC is no~ p~zzcn9cr 

stuqc corpor~tion service. This mCuns the test of d~termining 

• 
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• 

• 

• 

ro~tes and sched~les before service is authorized, and approval 
of rate levels, are activities we should no longer cn9ag~ in with 
respect to to~r or sightseeing service. 

However, our discussion would not be co~?l¢t~ without an 
analysiS of PO Code S 1031, which s?ccific~lly ~entions "sight­
seeing buses", and the genesis of this Co:n:nission' S sightseeing­

tour ous regulation. 
For the last 54 years, it has been assu~ed that PO Code 

S 1031 authorizes the Com~ission to regulate sightseeing operators. 
Today, we reexa~ine the validity of this assumption. We find that 
the PU Code provides neither authorization nor structure for 
:egulation of sightseeing operators. 

PO Code S 1031 provides: 
"~o passenger stage corporation shall operate 
or cause to be operated any passenger stage 
over any public highway in this Sta~e without 
first having obtainee from ~~e commission a certificote 
declaring that public convenience and necessity 
require such operation, but no such certificate 
shall be required of any passenger stage 
corporation as to the fixed termini between 
which, or the :oute Over which, it was actually 
operating in good :~ith on July 29, 1927, 
in eo~~liance with the ~rovisions of 
Chapter 213, Statutes of 1917, nor shall 
any such certificate be required 0: any 
person or corporation who on January 1, 1927, 
was operating, or during the calendar year 
1926 had operated a seasonal service of not 
less than three consecutive months' duration, 
sight-seeing buses on a continuous sight-seeing 
trip with one terminus only. Any right, 

"1 ~ 1-.' • prl.Vl. ege, ... ranc .• l.se, or per:nlt held, owned, 
or obtained by any passenger stage corporation 
may be sold, assigned, leased, mortgaged, 
transferred, inherited, or otherwise encumbered 
as other property, only upon authorization by 
the co:n.:nission." 
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For this discussion the critic~l portion of this st~tute 
lies in the words "nor shall any ~uch certificate be required of 
any person or corporation who on Janu~ry 1, 1927, or during th~ 
calendar year 1926 h~d operated a sc~son~l service of not less 
than three consecutive months' duration, sight-seeing buses on a 
continuous sight-seeing trip with one terminus only." 

Taken as it stands, this portion of the statute is only 
a grandfather provision. It states that certain specified sight­
seeing operators may operate as passenger stage o?erators withou~ 
having a certificate of public convenience and necessity authorizing 
such passenger stage operations. In other words, the proviSion 
literally does nothing more than excuse certain specified si9htseeing 
operators from having to apply for a passenger stage certificate. 

This analysis is bolstered by comparisoo of the words 
"sight-seeing buses on ~ continuous sight-seeing trip with one 
terminus onlv" (PU Code S 1031, emphasis added) with the words 
found in S 1035 of the Coce. That s~ction provides, in pertinent 
part: "Any act of transporting ••• any persons by stage, auto stage, 
or other motor vehicle upon ~ public highw~y of this State between 
two or more ooints ••• shall be presumed to be an act of operating 
as a passenger stage corporation within the meaning 0: this part." 
(Emphasis added.) 

As noted earlier, transportation has been defined by 
the California Supreme Court as the act of.picking up persons at 
one location and setting them down at another. Transporting 
between two or more points is passenger stage operation_ ~ovement . 
on a continuous zightseeing trip with one terminus only is sight-
seeing operation, but not transportation. The Code very clearly 
establiShes this dichotomy between passenger stage operations,on 
the one hand,and sightseeing operations, on the other. 

-10-



• 

• 

• 

A.S9S1B ct al. ALJ/md ~*~ Alt.-ALJ-!AA 

We have also exami~eo the provisions of the Auto Stage 
and Truck Transportation Act of 1917, J predecessor to Article 2 
of Chapter 5 of the Public Utilities Act. We do not find that 
the terms of Sec~ion l(c) of that Act compcl ~ different conclu­
sion from that reached abovc. Section l(c) of the 1917 Act!/ 
excluded from the definition of the term "transportation comp~nyH, 
Itcot?,=?~atior. or persons ..... in so far as th<::y own, control, operate 
or manage taxicabs, hotel b~sses or sight-seeing busses ..... " In 
1927 this exemption from the term "transportation company" was 
deleted from the Code, at the same time th~t S 1031 w~s enacted. 
This deletion of the exemption does not provide ~ b~sis for 
concluding that Sightseeing operations are p~ssenger stage opera­
tions or are "transportation" or that § 1031 authorizes regulation 
of si9htseein~ operators. As noted above, we elsewhere explain 
that under §§ 208, 225, and 226, sightseeing is nOt transportation • 
the deletion of the exemption from "transportation company" does 
nothing more th~n rcflec: th~t f~ct. 

1/ NThe term 'tr~nsportation company,' when used in this act, means 
every corpor~tion or person, their lesz~es, trustees, receivers, 
or trustees appointecl oy ~ny court wh~tsoever owning, controllingJ 
operating or m~n~9in9 ~ny automobile, jitney bus, auto truck, r 
stage or auto stage used in the transport~tion of persons or f 
property as a common carrier for compensation over any public 
hi9hw~y in this state between fixed termini or over a regular 
route and not oper~ting exclusively within the limits of an 
incorpor~ted city or town or of ~ city and county; provided, 
that tho term 'transportation company,' as used in this act, 
shall not include corporations or persons, their lessees, 
trustees, receivers or trustees appointed by any court whatso­
ever, in so far ~s they own, control, operate or manage taxicabs, 
hetel busses or sight-seeins busses, or any other carrier which 
does not come withln the terms 'transportation company' ~s herein 
defined." (Emphasis added.) (Sec.l(c).) 
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• 
The deletion of "sightseeing buses" from exempt status 

understandably caused the 1927 Commission to assume it must start 
regulating this activity. However, as has already been shown, that 
Commission should have concentrated on what the new code provided, 
rather than on what was no longer prescnt. The section did ~rovide a -" grandfathering of those sightseeing carriers who wished to be 
passenger stage corporations. It did ~, by omitting exemptions, 
transfer sightseeing buses, hotel buses, or taxicabs into passenger 
stages. 

One of the ironies created by the 1927 Co~~iszion is that 
it determined to regulate sightseeing, but not hotel bus operations 
or taxicabs. All three operations were formerly exempted under the 
Auto Stage and Truck Transportation Act. All three exemptions 
disappear in the Public Utilities Act. Yet, only sightseeing 

.operations were brought under the Commission's ambit. Onder what 
authority was the 1927 Commission permitted to select those whom 
it would regulate? 

• 

We c~n easily see how the 1927 Commission mistakenly 
determined it W~$ oblig~ted to regulate sightseeing service. We ~ 
are equally appreciative of how this error, once starteo, continued 
unabated. No one, including the Commis~ion, ever thought to 
critically examine this ruling and it continued, fully effcctive 
yet wrong, to this day. ~ow that the errOr has been brought to light 
we must resolve what to do. 

We have already taken thc first and m~zt difficult step. 
We have acknowledged that we were wrong. Az a Commission we were 
wrong in 1927 when the initial mistake was made and we were wrong 
in 1981 when we continued the za~e mistake. We can only thank 
Justice Mosk for collecting a com?~ndium of judicial apo109ie~ in 
his concurring opinion in Smith v Anderson (1967) 67 C 2cl 635, and ~ 
it to all who might have visions of infallibility • 
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Having discovered the error it m~y not be ignored. The fact 
that it was long believed to be correct does not validate an erroneous 
~ssumption of jurisdiction never given to us. (Trabue Pittman Corp. v 
Countv of LA (1946) 29 C 2d 385.) This situation is not at all akin 
to the requirement of dedication found by the C~lifornia Supreme 
Court to be an implied part of public utility status. (Richfield v 
~ (1960) 54 C 20 419.) That was an im?lied char~cteristic of an 
entity that would otherwise be under our statutory purview. It was 
an additional finding ~equired before we could regulate. In the 
present instance we have an industry of specialized carriers under our 
regulation that would never have been under public utility regulation, 
but for the initial error. 

Aside from the legal analysis of the statutory scheme, 
concluding tour or sightseeing service is not passenger stage corporation 

• service, we note that sightseeing or tour service is essentially a 
luxury service, as contrasted with regular route, point-to-point 
transportation between cities, commuter service, or home-to-work 
service. In those cases members of the public may be in a situation 
where they have no other mode for essential trav~. And, there it is 
in the public interest to regulate rates, schedules, and service for 
what may very well be c~ptive patrons. 

• 

We recognize that today's aecision is a departure from past 
Commission preceaent. We are sure those companies who are already in 
business and aoing well under regulation will take vocal exception with 
this decision. However, we believe our analysis of the statutory 
scheme for bus regulation in California is sound. Aside from the 
le9al analysis requiring us to find sightseeing-tour service is not 
common carriage, we believe this change in our regulation will allow 
us to engage in better entry and rate regulation over point-to-point 
common carriers, and ultimately enable us to provide better regulation 
for the user of regular route, point-to-point bus service • 
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Once ~his Oecision Is Effective 
What Regulation Rem~ins for 
Sightseeing-Tour Carriers? 

Al't. -A:t:.J-lRA 

We believe ensuring sightseeing-tour carriers have publie 
liability limits of at least the level prescribed by our General 
Order (GO) lOll/ is in the public interest. However, 9iven our 
findi~9 that these carriers are not public utilitie: subject to the 
provisions of Division 1 of the PU Coce, we can finc no residual 
basis for continuing regulation over nonpublic utility sightseeing­
tour carriers w)th respect to liability insurance. But since this 
gives us concern, we later address the means by which we will seek 
legislative action to ensure adequate liability insurance is required. 

Having found sightseeing-tour carriers are not publie 
utilities means there will, after the following orcer is effective, 
be no more rate, route, or service regulation by this Commission. 

e-----------------------------~/ Current GO 101 minimum insurance limits are: 

• 

1'(If' 
"b04a" 
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G pu8ellleZ'. or mo:e ... __ 100,000 

Jf'~b04i.ly 
'-ftw'- eo 
Of' haeJl. of 
..,~ 
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The. Transition Period Pending 
Judicial Review of This Decision 

This decision finds tour-sightseeing c~rrier operations are 
not thoze of ~ public utility co~~on carrier. As such, given no PU 
Code sections that bestow jurisdiction for regulation, if the 
following order were effective in all respects today we would suddenly 
end all regulation over this speci~lized type of carrier. We anticipate 
some parties will seek rehearing of this decision1/ and, if rehearing 
is not granted, seek review of this decizion by the California Supre:ne 
Court. That takes time. Ne are particul~rly concerned that sight­
seeing-tour carriers be adequately insured. Maintaining public 
liability insurance at the levels our GO 101 prescribes is undoubtedly 
in the public interest. Therefore, we will expeditiously seek a 
zponsor to propose legisl~tion that requires intraztate sightseeing 

• 
operators to carry liability insur~nce in ~mounts ~t le~st equ~l to 
that required of passenger stage corpor~tions by this Co~~ission. 

We will provide that the following order, ~s it r~lates to 
completely ending our jurisdiction to regulate these carri~r$, be 
effective 30 days from tOday. This means a timely filed application 

Although in one sense these matters ~re now in rehearing on the 
issue of whether temporary ccr~ificate~ z~ould have been granted 
to these carriers, our decision toc~y on jurisdiction moots that 
issue. Also, since the jurisdictional issues raised, ana which 
are determinative in this decision, as sO different than those in 
D.92455, C.10732, supra, where the California Supreme Court denied 
a writ of review, parties should apply for rehearing with the 
Commission if they take exception with todayts decision. Also, 
since this i$ a landmark decision in the area of bus regulation 
we will accept applications for rchearing from any person interested 
in this matter in order for all views and positions to be fully 
aired. 
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for rehearing will stay this decision and order~ and if we deny 
rehearing we will stay the order pending completion of judicial 
review by the California Supreme Court. This allows ample time for 
the Legislature to consider the question of required liability 
insurance limits. 

In the meanwhile, until judicial review is completed, we 
will process sightseeing-tour carrier matters as follows: 

decision 
balance, 

1. Pending and new applications for operating 
authority will be granted ex parte with 
temporary certificates upon a showing the 
applicant has liability insurance prescribed 
by GO 101. This will be done by interim 
decisions and orders. 

2. Applications for rat~ increases will be 
processed in our usual fashion. 

3. All sightseeing-tour carriers will be required 
to maintain the limits of liability insurance 
set by GO 101. 

We believe these procedures reflect the spirit of this 
yet allows an orderly transition process. It means, on 
there will be no irreparable harm to the public or the carrier 

industry. However, we fully expect existing carriers desirous of 
protection from competition to have a different view. 
These Particular Applicants 

These five applicants hold temporary certificates. We 
have not held evidentiary hearings in these consolidated proceedings, 
unlike the related matter of A.S8739, Pacifico Creative Service, Inc. 
(which is ~ddressed by a Separate decision granting a certifica,te 
of public convenience and necessity). Given our jurisdictional 
holding in these proceedings we will gr~nt the applicationsto the 
extent of continuing the present certificates until further order of 
this Commission. Should rehearing be granted or this decision be 

• 
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:em~nded by the California Supreme Court, we anticipate continuing 
the certificates ~ending further processing in these proceedings. 
Findings of Fact 

l. Tour or Sightseeing bus service involves operation 
over a loop, returning to the ~oint of departure, after viewing or 
visiting points of interest. 

2. GO 101 contains requirements for minimum liability insurance 
coverage for bus com~anies. 

3. The public interest would be served and protected by 
Sightseeing-tour buses being covered by insur~nce limits pre~cribed 
in GO 101. 
Conclusions of Law 

1. PU Code SS 208, 225, and 226 describe public utility common 
carriage as transportation between distinct points. 

• 
2. Sightseeing-tour service, originating and terminating at ~ 

the slIme point, is not public utili ty or pazzcnger st.:lge corporation zervice. 
3. Sightseeing-tour carriers should not be regulated as 

public utilities. 
4. PU Code 5S 103l and 1032 arc a~plicable only to public 

utility passenger stage corporations. 
5. These applications should be granted. 

IT IS ORDERED that: 
1. Applications 59818, 60174, 60181, 60221, and 60286 are 

granted to the extent that the temporary certificates previously 
issued continue in effect until further order. 

2. Western Travel Plaza, Inc., Kintetsu International Express 
(USA), Inc., Ni~90n Express U.S.A., Inc., JATS Enterpris~, Inc., and 
Jetour USA, Inc. may continue to operate as si9htz~eing-tour c~rriers 
so long ~s they maintain the liability insurance pr~zcribed by CO 101 • 

• 
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3. After this order is effective: (~) c~rriers with tariffs 
on file with this Commiszion for sightseeing-tour service may 
cancel those tariffs, ~nd (0) certific~ted carriers performing 
sightseeing-tour service m~y conduct C~lifornia intrastate 
operations absent rate, route, or service regul~tion by this 

Commission. 
4. Interested persons, although not appearances in these 

consolidated proceedings, may apply for rehearing. r 
With respect to Ordering Paragraphs 1 and 2 this ordcr is 

effective today; in all other respects this order becomes effective 

30 days from today • 
. _____ N_O_V __ 1_3_1_981 _________ , at San Francisco, California. Dated 



... ~--..,f!'. 

• 
A. 59818, et ,,-l. 
D. 93726 

COM.'1ISSIONER JOHN E. BRYSON, DISSE~TI~G: 

The m~jority of Commissioners tod~y decide th~t the 

Pu~lic Utilities Co~~ission lacks leg~l authority to regulate 

Sightseeing ~uses. The decision therefore removes all rate 

~nd route restrictions over these oper~torz. Absent petitions 

for further administrative or judiCial review, an open murket 

will be cre~ted 30 d~ys from today. 

I share the majority's belief that it is preferable, 

on policy grounds, to reduce the Commission's regulation of 

sightseeing buses. On balance, any consu.<ner benefits derived 

from regulation are outweighed by the costs to taxpayers, and 

• to bus operators and their customers, of administering the 

regulatory program. 

• 

However, I am unable to concur in the legal analysis 

by which the m~jorrty reaches its decision today. In ruling 

that round trip loop tours do not opcr~te over "regular rout~sH 

(sec Public Utilities Code Section 226), the majority adopts 

a strained interpretation of Supreme court precedent and our 

Legislative mandate. If the Commission were interpreting the 

Code for the :irst time, perhaps my concerns would be over­

ridden by policy considerations. Instead, the majority today 

overturns 54 years of Co~~ission deciSions, and the legitimate 

expectations of bus operators derived from this tradition_ 

Ch~ngcs of this m~gnitudc should be left to the Legislature • 
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Today·s reinterpretations of the Public Utilities Code 

appear to produce at least two awkward results. First, the read-

if19 of Section 226 1.:ln9Uage "bet .... 'ecn fixed termini or over 

regular routes" removes only round-trip sightseeing trips from 

regulation. Otherwise idcntic~ onc-w~y trip~ not qualifying 

as "loop" service would rem.:lin regulated. Second, today's 

decision absolves tour operators (or at least those who operate 

no one-way tours) of the re~uircment to maintain adequate lia-

bility insurance. As the majority concurs, this result ultimately 

is undesirable • 

BRYSON, COMMlSSIO~ER 

~ovcmbcr 13, 1981 
San Francisco, California 


