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Page 226,.0P 28, line 6, add #Consistent
with conclusion of Law 54, each Direct
Access customer shall ei?n an agreement to
pay their share of trans tion costs and
thereby waive any jurisdictional objection
they might otherwise raise in any forum.”

2. The prohiﬁition on ex parte communications_inVRulemakiné
94-04-031/Investigation 94-04-032 shall be‘lifted as of this date.
This oxder is effective today.

_pated January 10, 1996, at San Francisco, Calffornia. -

DANIEL ¥Wm. FESSLER
President

Vote: 3-2 on Ordering Paragraph 1 P. GREGORY CONLON
JESSIE J. KNIGHT, JR.

Vote: 5-0 on Ordering Paragraph 2 HENRY M. DUQUE
JOSIAH L. NEEPER
Commissioners

We will file a joint written dissent.
/s/ JESSIE J. KNIGHT, JR.
/s/ JOSIAH L. NEBEPER
' Commissioners

I will file a concurring opinion.

/s/ DANIEL Wm. FESSLER
Président
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IFESSLER, PRESIDENT OF THE COMMISSION, CONCURRING:

I concur in the result. Having said this I insist that, from the o
vantage point of procedural regularity, this Commission vote should never
have faken place. The distinction between an inadvcrtent error in the text
of an order and a change of policy éhnouncgd belatedly is clear and was
never colorably implicated in the correction's' COMMISSIONER CONLON
identified in his Assigned Commissioner's Ruling. The notion that fwo
members of this body who did not assent to the terms of the order being
corrected should vote on the state of mind of the majority is, on its face,
preposterous. Iam grateful that the oral remarks of COMMISSIONER
NEEPER at our conference recognize this fundamental proposition.

If the issue should have gone no further than a ministerial ruling by |
the Executive Director or COMMISSIONER CONLON who acted at my
request to order the corrections, today’s procedure does seem to have

served a totally unrelated objective. Literature is replete with tributes to

what the poet has called “ the longing for the exquisite last word."

Apparently our reports are not to be spared as a repository. So be it. -

Suffice it to’s'a‘y that the majority's views on the issues characterized by

l‘.
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COMMIssbNER KNIGHT as grounds for his dissent upon a dissent are
safely expressed in our opinion of December 20. A quick refereice there
will reveal that today, for the second time, the Commission decision has
been misread and mischaracterized.

In the meantime the focus of interest has shifted. In the
examination of our views in the California Legislature the emphasis has
been on the Commission's capacity to deliver a sensible and universally
available means for the average ratepayer to gain the benefits of enhanced
competition in generation and efficiency in transmission. The majority
opinion squarely passes that test. Under the reforms that we now are all
pledged to implement, any ratepayer of any class will be able to gain
direct access to ihe wholesale market by the simple expedient to electing
to remain a full service customer of a distribution utility which will
procure the electric energy in an open, compelitive market, identify that |
cost on the customer's bill and pass it on without an iota of markup to that
custonier, Custdmeyrs'who desire to become more proactive in controlling
their energy costs have multiple options beyond this fundamental position

but they begin with the benefits of the reforms and efficiehcies_. They

were owed no less by this Commission. In COMMISSIONER KNIGHT'S very
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lengthy sccond statement it is disappointing o see no discussion as to
how the average ratepayer would have gained these benefits had the
~ views of the minority prevailed. It was precisely because I could not

discern the protection of this fundamental objective in their views of

market structure that I could not join their opinion.

San Francisco, Califomia _
January 10, 1996 . [\
] 7/
_‘ :L{ (/ﬁ ﬂﬁ%,
[

Danie‘:l Wm. Fessler
President of the Commission
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Commissloners Jessle ] Knight Jr. and Josiah L. Neeper Dissenling
January 10, 1996

Ve dissented in D.95-12-063, the Commission's policy order in the

: Commlsslon s rulemakmg (R.94-C4- 031) on proposed pohc:es governing the
restructuring of California’s eleclric services indushy Additionally, we cannot
suppoil the order before us now, which modifies that decision, While D.95-12-063 Isa
principled and reasoned declsion that makes significant improvements over the
Commisslon’s preferred policy document fssued on May 24, 1995, D.95-12-063
remains, especially as modified by this order, a decision that approaches
restructuring from a different perspeclive than ours. The phil(xobhic and economic
perspeclive of the order leads us to support different ways to reach the goal of a truly
. competilive eleclric services industry. For this fundamental reason we must dissent

from the mdjority.

In reviewing D.95-12-063 as distributed on December 20, 1995, it appeared that
certain sections more closely reflected the views of the proposed decision put forth by
us than we had anticipated. Unbeknownst to the majority, D.95-12-063 apparently
allowed voluntary purchases from the Power Exchange by the investor-owned utilities,
and limitations on direct access appeared to be lifted after only one year. These are
policies we have olways.suppor'téd.' However, the order before us today reverses
these changes, on the basis that these very passages constitute “inadvertent errors”
in the majority decision. We cannot support these changes, because they niodify
D.95-12-063 in sﬁch a way as lo move the document as presently wrilten away from

the views that we support.

Dissent of Cmrs anght and Neeper on Order Adop&ng Corrections o D.95- }2 063
R.94-04-032/1.94-04-032 _ _ ]cmuary lO 1996 © Pagel




With the adoption of this order, the public will have a document that more
clearly outlines the majority viewpoint. In malters such as this, clarity of the
Commisslon’s will is essential, and the decision to modify D.95-12-063 {s quite
appropriate lo achieve that end. However, we take this opportunity to explain in more
doladl why we believe D.95-12:063, as now modified by this order, provides fewer
opporlunities for direct access and customer cholce. Because this crucial policy wll]

be the foundation of many decisions to come for this vital industry, the clcmly of cmy

dissenting opinion on subslantive issués is as important to clearly arliculate as s the
will of tho majority.

We do not take the ime here lo recast the other areas with which we disagree
vith the maion‘ty.' Issues such as mandatory meters and divestiture stand as oullined
in our proposed decision put forth on December 20, which s included as a dissent to
D.95-12-063 thal includes these issues in detail. This dissent highlights what we
believe Is the key difference between the minority and majority; thal is market

strucluge.

First of all, let us make it clear that we support the formation of a truly voluntary
pool, as called for by many parties and in the Memorandum of Understanding. The
majority decision maintains fidelity toa lmun_dglm pool concept, with very litlle
opportunity for direct access competition, although these opportunities increase
incrementally over five years. There are serious constraints that serve to limit the
likely actual utilization of direct access contracls..even when theor_etically available,
regardless of the improvements to the majority's original schedule for customers o
achievo direct access. Eveh though some customers are allowed direct access, itis
our belief that the market structure adopted by the mc.ljon'ly‘inr D.95-12-063, as

modified by this order, disadvantages direct access in very fundamental ways and

Dissent of Cmrs. VIICm'ght and Neeper on Order Adopbng Corrections to D95-12-063
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lilts the playing lield in favor of the Power Exchange. The seemingly improved and

aggressive direct access schedulo {s overwhelmed by the striclures of the majority’s

declsion places on the Power Exchange such that the portion of the market that will

have direct access becomes unduly subjugated to it.

Specifically, the decision requires the following: -

Parlicipation in the Power EJ(chc‘n;gé by:t;h; uhhty as an éiééhicii} purchaser
{i.e., to provide power to non-direcl access customers) is mandatory. This
e]iminutes the utility as a market for competitive suppliers, and contradicts the
intent of the signatories {o the MOU, including Southein Californic Edison.
Mandatory utility Power Exchange purchasing will limit the market to which
non-utility Qenerators can sell their power, and thus achieve the economies of
scale, efficiencies, and market stability to receive financial backing and to
function well in the new market unless they are willing to participate in the
Power Fxchange. New competitors are required lo sell into the pool if they
wish to do business with California utilities. Also, mandatory pool purchases
{force the utility 1o forego other potentially more econoniic opportunities to
purchase power in the wholesale markel, potentially at prices lower than the
pool price. Every other ulility in the nation may avail themselves of the
increasingly compelilive wholesale market to purchase power, while California
ulilities are restricled 1o purchase power only through the pool. This creates
significant risk for utility cuslomers, especially the small business and
residential consumer. These captive consumers are left to the vagaries of the
Power Exchange, which is “market-like” but not a true markel as exists for all

other commodities in the American economy.

Dissent of Cmrs nght and Neeper on Order Adopbng Coriections to D.95-12-063
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lfﬁh‘ties aré required 1o sell all of thelr power Into the Power Exchange unlil
plants uhdergo markel valuation.” This recquirement eliminates the opportunity
for customers lo purchase power from a groalor number of sources, [t prevents
the utilities from corﬁpeting against each othor in the retal market thereby
placing downward pressuro on prices. Utilitlos are appdrenﬂy prectuded from
entering into bilateral contracts for even surplus power -- powof that {s not sold
into the Power Exchango -- with customers outside their service territories.
Such a restriction s economically inefficlent and potentially saddles the
utilitles’ captive cuslomers with the cost of this surplus capacity, hence placing -
upward pressure on prices in the pool. Il also places Calilornla c:t a

- compelitive disadvantago because Californla utilities will not be ablé to pursue-
contracls with out-of-state cuslomers. Rest assured that other power providers
will fill that niche, in turn potentially laking jobs out of California emd making

Californta utilities noncompetitive in the long run.

D.95-12-063 requires that "ulility purchases through the Power Exchango will be
considered prima facie prudent.” At whatever point in time the utility {s allowed
to make purchauses outside of the Power Exchange, the utility would be
disinclined to do so because it would face prudency reviews, although
wholesale purchases oulside the Power Exchange may be l<?ss expensive than

Power Exchange purchases.

If parties cannot settle on un appropriate phase-in, the majority will invoke a
five-year phase-in of direct access. This phase-in clearly limits the ability of
customers and suppliers to negotiate conlracts. Most customers will not have
direct access until well into the next century if the ﬁve-yedf phase in is put in

~ place. This feature severely limits the major avenue small cﬁstomers have fbr

 reducing thelr electric bills. As slated in tho Knight/Neeper proposal on

. Dissen_f of Cmis. Kﬁfght and Neeper on Order Adopling Co}rections_to D.Q_.S-I 2-063 &
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December 20, restrictions on direct access parlicipation “disadvantage bolh

smcﬂ] customers and aggregators and their customers who want to pursue

retanl contracts.” Whilo Itis true thal these small cuslomers will have access lo

the Power Fxchange through thelr relail providers lhey are dented the o
opportunity lo seek more cos! effective power that may be available to direct
access customers. Small business and residential customers are left with the

cos! of electricity that results from the Power Exchange bricing mechanism.

'I'héy remain caplive to the operation of the Power Exchange, and must hope

that the Power Fxchange operates as adverlised by the majbrity since other

oplions are limited.

A key concern with the majority’s deciston s that the market structire s tilted in
{avor of the power exchange. In parlicular, there are a number of references to
the Power Fxchange price as the "market price," as the reference point for
tramsition cosl calculations. These are natural corollaries to the requirement
that utilities purchase dll of their power from the Power Exchange. ’I‘He tone
and rhetoric of the entire decision cleaily lend to supporl the superior position

in the market intended for the Power Exchange.

There is an overly zealous commitment for the ISO to use locational marginal
cost pricing for determining dispaich priorities umonQ Power Exchange and
bilateral transactions. If the ISO determines that a bilateral contract dees not
meet the twin objeclives of assuring operational reliability and achieving least
cost use of the system, a bilateral conlract would not be dispatched, even
though the coniracl price was agreedble to both parties. However, all Power
Exchange trémsuci_iOns would meet these tesls by definition. Therefore, this '

tremsmission pricing scheme disadvantages bilateral tramsactions.

. Dissent of Cmrs Km‘ghf and Neeperon Order Adoptmg Correcbons toD. 95 I 2- w3
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Transmission upgrades and inveslments are subject 1o either “requests from.
customers who are willing to pxy for the upgrades™ or "in the case of a showing
to the regulators that there has been a markel failure.”" In typlcal competitive
markets, infrastructure upgrades are inade on the basts of individual company
cosl/benelit assessments, and are thus risks a COmbany may taketo
parlicipate or expand its role in the market. In theé decision, such investments
are strictly regulated amd no risk-taking is allowed. Entrepreneurial
transmission upgrades and expansions are one of the ways new compelilors
can expand thelr markets; the majority’s décision favors existing utilities and
the Power Exchange by limiling this type of risk taking.

Overdall, the decision, in our opinion, does litlle more than provide a narrow

window for direct access In the restructured markelplace. D.95-12-063, as modified
by this order, resulls in a market stnicture that advantages Power Exchange
transactions over Direct Access transactions. The result is that even when cuslomers,
al long lasl, are givén the opportunity 1o avail themselves of Direct Access, this form of
commerce may be so disadvantaged as a result of these decisions and the strictures
they build around the Power Fxchange as to be of litle value. We prefer a markel
structure where Direct Acceés «and the Power Exchange exist side by side, neither one
advf:mlaged nor disadvantaged by our regulation, allowing customers o choose
voluntarily the market vehicle thal best meets their individual needs. Regretlably,
today’s order and D.95-12-063 do not allow these two options for customers to coexist

as equals.

To suppért modifications that do not bring aboul real opporiunities for
cuslomer cholce is something that, regrettably, violates our principles. Much as we
would pre[er to join with our colleagues in adopting a unanimous policy direction, we

ccmnol This does not medan we will not respect the reasoned oplmon of the majority
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of lhe Commisstoners as the Commisston movos into 1mp1emen!cnli¢n but we cannot

endorse this policy direction as our preference.

The time has come to put this dispute behmd us. There are sliil niﬁn? decistons

that lie before the Commission as we move forward to implemenit these pollcles so as
to bring the benefits of competition to Californta’s ele¢lric consumers. We will
continue to be advocates for free markel approaches, flexible market mechanisms
and increased tustomer choice in the electric services industry, but will do s6 within

the policy framework oullined by ghe majority,

/w%%e

: Josiah L, Neeper
Commissioner Comrmsstoner

San Frahcisco CA
January 10, 1936
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